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§  1484  Personal  actions  are  distinguished  into  actions  ex  sontractu 
and  ex  delicto ;  the  former  being  founded  upon  contracts,  the  latter  upon 
torts  or  wrongs,  independent  of  contract.  Actions  ex  contractu,  as 
adopted  in  the  practice  of  this  state,  are  account-render,  assumpsit,  debt, 
covenant,  detinue  and  annuity,  the  latter  of  which  is,  if  at  all,  but 
little  known  or  used.  Actions  ex  delicto  are  trespass  on  the  case,  trover, 
replevin  and  trespass  vi  et  armis.  In  the  present  chapter,  it  is  proposed, 
with  the  particular  divisions  of  these  actions,  to  consider  the  rules  as  to 
their  respective  competency  in  different  cases,  with  the  exception  of 
account-render  in  the  first-class,  and  replevin  in  the  second  ;  for,  the  pro- 
ceedings in  these  actions  being  peculiar,  and  varying  in  many  essential 
particulars  from  the  characteristics  of  the  other  personal  actions,  they 
will  be  reserved  for  consideration  in  a  separate  chapter.  At  the  close 
of  our  examination  of  each  form  of  action,  we  shall  mention  some  of 
the  most  important  requisites  of  the  declaration  peculiar  to  that  form, 
the  nature  of  the  various  pleas  appropriate  to  it,  the  character  of  the 
evidence  necessary  in  this,  state  to  support  the  issue  produced  by  the 
pleadings,  and  the  form  and  consequences  of  the  judgment  incident  to 
the  action  from  which  it  has  resulted.1 

I.  Of  the  action  of  assumpsit. 

§  1485.  Nature  of  the  action.  Assumpsit,  which,  although  an 
action  upon  a  contract,  is  still,  for  some  purposes,  technically  regarded  as 
an  action  upon  the  case,  lies  for  the  recovery  of  damages  for  the  breach  of 
a  parol  contract,  under  which  denomination  the  law  comprehends  every 
agreement,  not  of  record,  or  by  specialty,  whether  it  be  verbal  or  written.2 
The  consideration  and  the  promise  are  the  essential  constituents  of  every 
parol  agreement.3  To  maintain  that  action  there  must  be  a  privity 
of  contract  between  the  parties  ;4  a  voluntary  act,  though  beneficial  to 
another,  if  done  without  request,  will  not  support  an  action  for  compen- 
sation.6   So  far  as  regards  the  form  of  the  action,  it  is  immaterial, 

1  This  chapter  is  necessarily  general,  s  An  averment  of  a  promise  and  a 
and  the  diligent  student  who  wishes  to  consideration  are  both  essential  to  a 
pursue  the  subject-matters  here  dis-  declaration  in  assumpsit ;  the  omission 
cussed  will  not  fail  to  consult  the  nisi  of  either,  stamps  it  as  an  action  in  tort 
pnus  treatises,  and  is  referred  to  Bui-  Smith  v.  Stewart,  5  Penn  St  37'' 
ler's  Nisi  Prius,  Hammond's  Nisi  Prius,  4  Wells  e.  Stewart,  5  Binn  325'  Al- 
and Bspmasse's  Nisi  Prius,  as  the  ear-  len  v.  Irwin,  1  S.  &  R.  549  Finnev 
her  ones,  and  as  the  more  recent  works,  v.  Finney,  16  Penn.  St  380  Kountz  v 
to  Arehbold's  Nisi  Prius,  Leigh's  Nisi  Holthouse,  85  Ibid  235 

Pnus    Selwyn's   Nisi   Prius,  and  Ste-         •  Anderson  v.  Hamilton  Township, 
phens's  Nisi  Pnus.  25  Penn    St    75      Brvant  v     S 

2  Ballard  v.  Walker,  3  Johns.  Cas.  60.     Brook  Township,'  5  Luz.  L.  Reg.  203^ 
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whether  the  promise  were  express  or  implied,  as  it  is  always  laid  in  the 
declaration  to  have  been  expressly  made;  and  in  either  case,  a  con- 
sideration must  be  averred  and  proved,  except  in  the  case  of  bills  of 
exchange,  promissory  notes  and  foreign  judgments,  which  prima  faeie 
import  a  consideration.1  The  action,  in  form,  is  either  special,  that  is, 
where  the  agreement  between  the  parties  is  required  to  be  particularly 
set  forth  in  the  declaration ;  or  general,  where  it  is  stated  with  less 
particularity  and  precision. 

§  1486.  Consideration.  The  consideration  must,  in  general,  be  some- 
thing proceeding  from  the  party,  to  whom,  or  for  whose  benefit,  the 
promise  is  made  ;2  but  it  is  not  necessary  that  it  should  be  a  benefit  to 
the  party  promising — a  benefit  to  a  third  person,  or  any  loss  or  detriment 
to  the  party  to  whom  the  promise  is  made,  is  sufficient.3  An  undertak- 
ing on  one  part  is  frequently  the  consideration  for  the  undertaking  on 
the  other,  and  such  promises  are  a  valid  consideration  f  but  then  the 
promises  must  have  been  concurrent  and  simultaneous,  and  should  so  be 
laid  in  the  declaration  ;5  otherwise,  the  first  promise  would  be  without 
any  consideration,  and  the  subsequent  promise  of  the  other  party  would 
be  open  to  the  objection,  that  it  was  founded  upon  an  executed  consider- 
ation; for  it  is  a  general  rule,  that,  to  constitute  a  valid  consideration, 
it  must  be  executory ;  that  is,  it  must  not  have  been  performed  ante- 
cedently to  the  making  of  the  promise  of  which  it  is  the  consideration, 
unless  it  were  done  upon  the  express  request  of  the  party  promising;5 
although,  in  certain  cases,  the  law  will  imply  a  request,  from  the  benefi- 
cial nature  of  the  consideration,  and  the  circumstances  of  the  transac- 
tion ;7  and  thus  give  effect  to  the  promise.8  This  rule  has  also  received 
the  further  restriction  that,  though  the  service  has  been  rendered  prior 
to  the  promise,  yet,  if  the  party  be  under  either  a  legal  or  moral  obliga- 
tion to  pay,  the  promise  will  bind  him.9 

§  1487.  Thus,  an  action  may  be  maintained  on  a  promise  to  subscribe 
a  certain  amount  towards  the  building  of  a  church,  where  the  congre- 
gation have,  within  a  reasonable  time  erected  a  church  in  substantial 
conformity  with   the   understanding  and  intention  of  the  promissor.10 

1  See  Duncan  «.Findlay,6S.  &R.  235.     Young  v.  Snyder,  3  Gr.  15].     Reace 

2  Violett  v.  Patton,  5  Gr.  150.  v.  Crowley,  4  Phila.  97.     Flannery  v. 
"  United  States  v.  Linn,  15  Pet.  290.     Deckert,    13    Penn.   St.    505.     Carrier 

Hamaker  v.  Eberley,  2  Binn.  509.  The  v.  Dilworth,  59  Ibid.  406. 

smallest  spark  of  benefit  or  aecommoda-  5  Keep  v.  Goodrich,  12  Johns.  397. 

tion  is  sufficient  to  sustain  an  assump-  Whitall  v.  Morse,  5  S.  &  R.  358. 

tion.     Austyn  v.  MeClure.  4  Dall.  226.  6  Stoever  v.  Stoever,  9  S.  &  R.  434. 

Greeves    v.    McAllister,    2  Binn.  591.  Chambers  v.  Davis,  3  Whart.  40. 

Hassinger  v.  Solms,  5  S.  &  R.  4.     Bull  7  Landis  v.  Royer,  59   Penn.  St.  95. 

v.  Allen,  11  Ibid.  52.     Hind  v.  Hold-  Greaves  v.   McCallister,   1   Bro.  109; 

ship,  2  Watts  104.    Smith  v.  Plummer,  s.  c.  2  Binn.  591. 

5  "Whart.  89.     Mercer  v.  Lancaster,  5  8  Reesideu.Reeside,  49  Penn.  St.  322. 

Penn.  St.  160.    Cunningham  v.  Garvin,  9  Hemphill  v.  McClimans,  24  Penn. 

10  Ibid.  366.     Harlan  v.  Harlan,  20  St.  367. 

Ibid.  303.     Muirhead  v.  Kirkpatrick,  10  Ryerss  v.  Presbyterian  Congrega- 

21  Ibid.  237.  tion,    33    Penn.    St.    114.     Otherwise, 

*  Brigo-s  v.  Tillotson,  8  Johns.  304.  where  no  congregation  has  been  formed. 
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Services  rendered  by  a  child,  not  residing  in  his  father's  family,  to  his 
parent,  if  not  rendered  on  the  basis  of  that  relationship,  but  on  that  of 
master  and  servant,  furnish  a  sufficient  ground  of  action.2  But  where  a 
father,  after  his  son  had  been  in  his  employment  for  many  years,  declared 
to  witnesses  that  be  intended  to  pay  his  son  for  work,  it  is  not  evidence  of 
the  existence  of  a  contract  for  wages  between  the  parties;  and  it  is  error, 
to  permit  the  jury  to  infer  a  contract  from  such  declarations  ;3  unless 
there  has  been  an  express  agreement  to  pay,  a  son,  by  working  for  his 
father  after  he  has  come  of  age,  does  not  acquire  any  right  of  action  ;* 
compensation  will  be  allowed,  however,  to  an  accountant  for  the  board 
of  his  testator,  where  the  relationship  between  them  was  not  such  as  to 
raise  a  presumption  that  it  was  furnished  gratuitously,  and  there  was  no 
evidence  that  it  was  supplied  in  expectation  of  a  legacy,  although  no 
proof  was  made  of  an  express  agreement  by  the  testator  to  pay  for 
boarding  and  attendance.5 

§  1488.  The  promise  of  the  defendant  need  not  be  made  immediately 
to  the  plaintiff  himself;  for,  if  made  to  one  person  for  the  benefit  of 
another,  the  latter  may,  notwithstanding,  maintain  the  action.6  Where- 
ever  the  consideration  moves  from  a  party,  though  the  promise  be  made 
to  a  third  person,  he  from  whom  the  consideration  moves,  may  be  plain- 
tiff; and  the  promise  must  be  laid  as  having  been  made  to  the  plaintiff, 
under  which  the  promise  made  to  the  third  person  may  be  given  in  evi- 
dence.7 The  consideration  is  either  expressed  by  the  party,  or  implied 
from  the  beneficial  nature  of  the  consideration  to  the  defendant,  or  some 
obligation  imposed  upon  him  by  the  law  ;8  but  from  a  mere  moral  obli- 
gation, no  promise  can  be  implied,  although  it  is  sufficient  to  support  an 
express  assumption.9  Thus,  the  debt  of  a  bankrupt  is  due  in  conscience, 
notwithstanding  his  discharge ;  he  may,  therefore,  revive  the  old  debt 
by  a  new  promise,  and  the  old  debt  will  be  a  sufficient  consideration.10 

Phillips  v.  Jones,  10  Leg.  Int.  110.  Act  12  June  1878,  P.  L.  205;  Purd.  2160. 
See  Chambers  v.  Calhoun,  18  Penn.  St.  '  Blymire  v.  Boistle,  6  Watts  182. 
13.  Assumpsit  will  lie  upon  a  promise  Morrison  v.  Beckey,  Ibid.  349.  Rams- 
to  pay  a  certain  sum  towards  the  liqui-  dale  v.  Horton,  3  Penn.  St.  330.  Torrens 
dation  of  a  church  debt,  provided  others  v.  Campbell,  74  Ibid.  470.  Guthrie  v. 
will  subscribe  a  sufficient  amount  to  Kerr,  85  Ibid.  303.  An  incoming  part- 
pay  the  same  in  full.  Hart's  Estate,  36  ner  is  not  liable  to  a  creditor  of  the  old 
Leg.  Int.  175.  firm,  by  reason  of  having  purchased  the 
3  Steel  v.  Steel,  12  Penn.  St.  64.  interest  of  a  retiring  partner,  and  agreed 
"Watson  v.  Stem,  76  Ibid.  121.  to  assume  his  indebtedness— the  cred- 

3  Hertzog  v.  Hertzog,  29  Penn.  St.  itor  being  no  party  to  the  contract. 
465.     Mosteller's  Appeal,  30  Ibid.  473.  Kountz  v.  Holthouse,  Ibid.  235.     And 

4  Zerbe  v.  Miller,  16  Penn.  St.  488.  see  Clark  v.  Dickinson,  74  N.  Y.  47 

6  Wall's  Appeal,  38  Penn.  St.  464.  8  Directors  of  the  House  of  Employ- 

And  see  the  cases  collected  in  Bright,  ment  v.  Murry,  32  Penn.  St.  178 

Dig.  tit.  "  Assumpsit,"  VI.  »  Hemphill  v.  McClimans,  24  Penn 

,«  Martyn  v.  Hind,  Cowp.  437.     The  St.  367.     Willing  v.  Peters,  12  S.  &  R. 

acceptance  by  a  remote  grantee,  of  a  177. 

conveyance,  under  and  subject  to  the  10  McKinley  v.  O'Keson.  5  Penn    St 

payment  of  a  mortgage,  raises  no  im-  369.     Haines  v.  Stauffer,  13  Ibid   540' 

plied  assumpsit  to  pay  the  mortgage-  Osner  v.  Conrad,  1  W.  N.  C  601     But 

debt  to  the  holder  of  the  mortgage,  the  plaintiff  must  sue  on  the  new  pro- 
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§  1489.  It  is  not  necessary  that  the  original  obligation  should  be  of  a 
nature  which  might,  at  one  time,  have  been  enforced  at  law;  a  mere 
moral  obligation  which,  of  itself,  could  have  no  legal  efficacy,  is, 
notwithstanding,  a  sufficient  foundation  for  an  express  promise.1  So, 
although  no  action  will  lie  for  money  unjustly  recovered  uuder  a  judg- 
ment, yet,  where  money  has  been  paid,  and  a  receipt  taken,  and  after- 
wards the  party  to  whom  it  was  paid,  brings  an  action  for  the  same 
money,  and  recovers,  through  the  omission  of  the  defendant  to  produce 
the  receipt  in  his  defenee,  a  subsequent  promise  by  the  plaintiff  in 
that  action,  that,  if  the  defendant  had  the  receipt,  he  would  refund 
the  money,  is  a  valid  promise,  of  which  the  moral  obligation  to  repay 
the  money  is  the  consideration.2  Where  two  considerations  are  laid, 
one  frivolous  and  the  other  good,  the  former  will  be  disregarded ; 
therefore,  a  declaration,  alleging  a  promise  after  a  discharge  in  bank- 
ruptcy, in  consideration  of  the  plaintiff's  forbearance,  at  the  request 
of  the  defendant,  to  issue  a  ca.  sa.  on  a  judgment  obtained  before,  and 
also  in  consideration  of  the  former  indebtedness,  was  held  sufficient,  on 
demurrer.3 

§  1490.  Subject-matter  of  the  action.  Assumpsit  is  brought  in  its 
special  form  in  a  number  of  instances,  and  necessarily  varies  according 
to  the  nature  and  provisions  of  the  contract.  Of  these,  the  most  usual 
are  actions  on  bills  of  exchange  and  promissory  notes ;  on  policies  of 
insurance,  not  under  seal ;  for  the  recovery  of  premiums  of  insurance  ;4 
on  promises  in  consideration  of  forbearance  ;5  on  the  exchange  of  goods ; 
on  guarantees  ;6  on  promises  to  marry ;  for  not  accepting  goods  sold,  or 
delivering  goods  purchased ;  on  warranties  in  the  sale  of  chattels  ;7 
against  carriers  and  other  bailees,  for  the  loss  of,  or  injuries  to,  the  pro- 
perty bailed ;  for  the  non-performance  of  parol  agreements  to  convey 
real  estate  ;8  by  landlord  against  tenant,  for  the  breach  of  the  implied 
•contract  to  use  the  land  in  a  husbandman-like  manner;9  against  an 
attorney,  surgeon  or  other  person  exercising  a  profession,  on  his  implied 
promise  to  perform  the  trust  with  good  faith  and  diligence ;  on  a  foreign 
judgment,  or  the  decree  of  a  foreign  court  of  chancery,  directing  the 
payment  of  a  specific  sum  of  money  ;10  and  on  all  written  contracts  not 
under  seal.     Assumpsit  for  work  and  labor  lies  to  recover  the  fees  of  a 

mise.    Reeside  v.  Hadden,  12  Penn.  St.  6  Overton   v.   Traoey,    14   S.    &  R. 

243.     And  the  promise  must  be  estab-  311. 

lished  by  clear  evidence.     Heazelton's  '  Hylton    v.    Symes,   7    Phila.    96. 

Estate,  32  Leg.  Int.  13.     Breit  v.  Os-  Evertson  v.  Miles,  6  Johns.  138.     Rew 

ner,  2  W.  N.  0.  601.  v.  Barber,  3  Cow.  272. 

1  Clark  v.  Herring,  5  Binn.  33.  s  Bender  v.  Bender,  37  Penn.  St. 
Gaullaher  v.  Gaullaher,  5  Watts  200  419.     Thompson  v.  Sheplar,  72  Ibid. 

2  Bentley  ».  Morse,  14  Johns.  468.  160. 

3  Reeside  v.  Hadden,  12  Penn.  St.  9  White  v.  Nicholson,  4  Man.  <t  Gr. 
243.  95.     And  see  Massey  v.  Goodall,  17 

4  The   declaration  must  be  special.  Q.  B.  310. 

Smith  v.  Odlin,  4  Yeates  468.  10  Evans  v.  Tatem,  9   S.  &  R.  252. 

5  Silvis  v.  Ely,  3  W.  &  S.  420.  Sid-  Post  v.  Neafie,  3  Caines  22.  Walker 
well  v.  Evans,  1  P.  &  W.  383.  v.  Witter,  1  Doug.  6. 
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justice  of  the  peace.1     In  special  assumpsit,  the  contract  must  be  proved 
expressly  as  laid.2 

§  1491.  The  general  or  common  forms  of  assumpsit  are — 1.  The  gen- 
eral indebitatus  assumpsit,  which  lies  on  a  promise  express  or  implied  to 
pay  a  precedent  debt  ;s  for  money  paid  to  the  use  of,4  or  lent  to  the 
defendant  ;5  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff;6  for  services,  work  and  labor  ;7  the  sale  or  hire  of  goods ; 
to  recover  the  consideration-money  for  the  purchase  or  assignment  of 
real  estate;8  and  for  the  use  and  occupation  of  land  and  houses.9 
Indebitatus  assumpsit,  as  well  as  debt,  will  lie  for  goods  and  chattels ;  but 
the  promise  to  pay  the  chattels,  as  well  as  the  consideration,  must  be 
proved.10  If  a  contract  be  broken,  an  action  for  money  had  and  received 
will  not  lie  for  money  paid  under  it ;  an  action  for  the  breach  of  the  con- 
tract is  the  proper  remedy ;  but  if  the  contract  have  been  rescinded  and  put 
an  end  to,  the  consideration  for  the  payment  of  the  money  failing,  the 
former  species  of  action  is  proper."  2.  The  quantum  meruit  or  valebat, 
on  a  promise  (generally  implied)  to  pay  the  plaintiff  for  his  work  and 
labor,  as  much  as  he  deserved  to  have,  or  for  goods  sold,  as  much  as 
they  were  reasonably  worth.  But,  when  a  person  hired  at  an  agreed 
price,  for  a  certain  time,  continues  in  the  same  employment  after  the 
expiration  of  the  time,  without  any  new  agreement,  the  presumption  is, 
that  the  parties  understand  that  the  original  rate  of  compensation  is  to 
be  continued ;  the  law  implies  this,  and  there  can  be  no  recovery  upon  a 
quantum  meruit12  And  where  a  stage-company  agreed  to  pay  to  a  turn- 
pike company  a  gross  sum  as  tolls,  for  a  year,  and  after  the  expiration  of 
the  year,  continued  to  use  the  road  in  the  same  way  as  before,  it  was  held, 
that  there  was  sufficient  evidence  of  an  implied  continuation  of  the 
agreement,  which  would  be  as  binding  as  an  express  renewal.13  3.  The 
insimul  computassent,  on  a  promise,  either  express  or  implied,  to  pay  the 
sum  due  on  an  account,  actually  stated  between  the  parties.14 

1  Harris!).  Christian, 10  Penn.  St.  233.  in  such  case,  the  vendor  cannot  recover 

2  Anderson  v.  Hayes,  2  Yeates  95.  the  purchase-money ;  the  measure  of 
Irwin  v.  Shultz,  46  Penn.  St.  74.  his  damages  is  the  injury  sustained  hy 

3  Snyder  v.  Castor,  4  Yeates  353.  the  breach.  Ellet  v.  Paxson,  2  W.  &  S. 
Kelly  v.  Foster,  2  Binn.  4.  Miles  v.  418.  Meason  v.  Kaine,  63  Penn.  St. 
Moodie,  3  S.  &  R.  211.  335  ;  s.  c.  67  Ibid.  126.     Thompson  v. 

*  Hassinger  v.  Solms,  5  S.  &  R.  4.  Sheplar,  72  Ibid.  160. 

Such  count  is  sustained  by  proof  of  9  Henwood  v.  Cheeseman,  3  S.  &  R. 

any  payment,  not  voluntary,  made  for  500.     An  express  promise  to  pay  rent 

the  use  of  the  defendants,  or  in  their  may  be  proved,  under  a  count  for  use 

relief,  by  the  plaintiff.  Taylor  v.  Gould,  and  occupation.     Kline  v.  Jacobs,  68 

57  Penn.  St.  152.                                      ,  Penn.  St.  57.     See  Bright.  Dig.  1587. 

6  Brown  v.  Campbell,  1  S.  &  R.  176.  10  Weiss  v.  Mauch  Chunk  Iron  Co., 

And  see  Groome's  Estate,  4  W.  N.  C.  58  Penn.  St.  295. 

250 ;  s.  c.  35  Leg.  Int.  70.  »  Mathers  v.  Pearson,  13  S.  &  R.  258. 

6  See  Bright.  Dig.  134.  "  Ranck  v.  Albright,  36  Penn.   St. 

'  Ibid.  141.  367. 

0  Tripp  v.  Bishop,  56  Penn.  St.  424.  ls  Good  Intent   Co.   v.   Hartzell,  22 

Assumpsit  will  lie  for  the  breach  of  a  Penn.  St.  277. 

parol    contract    to     purchase    lands.  14  See  Fraley  v.  Bispham    10  Penn 

George  v.  Bartoner,  7  Watts  530.     But  St.  320. 
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§  1492.  In  Pennsylvania,  owing  to  the  want  of  a  court  of  chancery, 
as  has  already  been  fully  considered,  the  action  of  assumpsit,  for  money 
had  and  received,  has  been  made  a  vehicle  of  equitable  jurisdiction, 
which  the  following  observations  of  the  late  Mr.  Justice  Duncan  will 
sufficiently  explain  :  "  Though  there  may  be  some  positions  in  Moses  v. 
Macferlan,1  advanced  by  Lord  Mansfield,  which  his  successors  have 
cancelled  from  it,  his  leading  doctrine  of  the  nature  of  this  action  never 
has  been  questioned.  The  great  objection  to  some  of  his  positions  is, 
that  they  have  been  laid  down  too  broadly,  when  he  says,  that  a  court  of 
common  law  may  sustain  this  action,  wherever  one  man  has  money  which 
another  ought  to  have,  or  wherever  one  man  has  an  equitable  right  to 
the  money,  he  also  has  a  legal  action.  Since  courts  of  common  law 
cannot  administer  equity  in  the  same  way  courts  of  equity  can,  we  have 
adopted  the  most  liberal  principles  in  this  action ;  and,  because  we  have 
no  court  of  chancery,  sustained  the  action,  where  one  man  unjustly  holds 
the  money  of  another.  In  every  case,  the  tort  may  be  waived  ;  where 
the  party  has  received  your  money,  trespass  or  trover  may  be  converted 
into  this  action.  Where  the  defendant  has  turned  another's  article  into 
money,  or  there  is  reasonable  evidence  that  he  has,  as  in  the  case  of  the 
masquerade-ticket,  the  tort  may  be  waived.  But  when  you  do  this,  you 
ratify  the  conversion ;  you  adopt  his  act,  and  can  recover  nothing  more 
than  he  has  received.  In  England,  not  even  interest ;  but  here,  the 
money  received,  with  interest,  may  be  recovered.  A  man  may  disaffirm 
the  act  ab  initio,  by  reason  of  the  fraud,  and  bring  his  special  action, 
and  recover  his  actual  damages ;  or  affirm  it,  and  demand  the  money ;  he 
may  make  his  election."2 

§  1493.  If  a  person,  with  a  full  knowledge  of  facts,  says  Judge  King; 
with  his  usual  clearness,  pays  over  to  another,  claiming  it  as  a  right, 
money  which  he  was  not  compellable  by  law  to  pay,  he  cannot,  on  dis- 
covering his  error,  recover  it  back,  there  being  nothing  against  con- 
science in  the  other  party  retaining  it.  The  cases  to  this  effect  are,  where 
the  party  seeking  to  recover  back  the  money,  either  by  way  of  direct 
action  or  set-off,  had  actually  paid  the  disputed  sum  over  to  his  oppo- 
nent, under  a  claim  of  right.3  But  it  has  never,  been  held,  that  a  party 
can  recover  from  another,  money  erroneously  admitted  to  be  due  to  the 
plaintiff;  or  that,  in  an  action  brought  on  such  admission,  it  is  incom- 
petent for  the  defendant  to  show  that  his  admission  of  liability  to  the 
plaintiff  was  founded  on  a  mere  mistake  as  to  the  legal  claim  of  the 
latter  to  the  sum  demanded.4  Money  paid,  &c,  lies  against  a  vendor,  to 
recover  back  taxes  compulsorily  paid  by  a  vendee,  which  taxes  had  been 
assessed  against  a  tenant  of  the  vendor,  prior  to  the  sale,  there  being  no 
provision  in  the  lease  making  the  tenant  responsible  for  the  same.5   And 

1  2  Burr.  1005.  Edgar  v.  Shields,  1  Gr.  361.     Christ 

2  Lee  v.  Gibbons,  11  S.  &  R.  111.  Church  Hospital  a  Philadelphia  Coun. 
And  see  Commonwealth  v.  Alexander,      ty,  24  Penn.  St.  229. 

14  Ibid.  257.     See  also  supra^  §29  et        *  Ludlam's  Estate,  ut  supra. 
seq,  5  Caldwell  a.   Moore,  11   Penn.  St 

»  Ludlam's     Estate,    1    Pars..   123.     58. 
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where  it  appeared,  that  a  sheriff  had  collected  certain  money  on  an 
execution,  which  he  paid  over  to  the  attorney  of  the  plaintiff  therein ; 
that  the  attorney  left  the  state,  and  the  plaintiff  again  applied  to  the 
sheriff  for  the  money ;  that  the  latter,  having  lost  his  receipt,  rather 
than  be  ruled  to  pay  the  money  into  court,  paid  it  over  again ;  and  after 
his  death,  the  first  receipt  was  found  among  his  papers  ;  it  was  held,  that 
this  was  not  a  voluntary  payment,  and  that  his  administrator  could  reco- 
ver the  money  back.1  An  insolvent  trustee,  who,  as  a  releasing-creditor, 
under  a  voluntary  assignment  made  by  his  insolvent,  has  received  divi- 
dends bond  fide,  and  conscientiously,  is  not  compellable  to  refund  such 
dividends  to  his  cestuis  que  trust,  the  general  creditors,  upon  its  afterwards 
being  held  that  the  voluntary  assignment  was  void.2  Where  a  party 
is  fraudulently  induced  to  enter  into  a  contract  which  is  void  by  law, 
though  he  cannot  enforce  the  contract,  he  may  recover  back,  in  an  action 
for  money  had  and  received,  any  money  he  may  have  been  induced  to 
pay  as  a  consideration,3  In  order  to  maintain  assumpsit  for  money  had 
aud  received,  the  promise  must  be  to  the  plaintiff,  or  to  some  one  for 
him,  or  the  money  must  be  received  to  his  use.4  A  superintendent  of 
the  public  works,  who  had  made  an  over-payment  by  mistake  to  a  con- 
tractor, was  held  entitled  to  recover  back  the  money  over-paid,  it  not 
appearing  that  he  had  received  a  credit  for  the  amount,  in  the  settlement 
of  his  accounts  with  the  commonwealth.6  Money  had  and  received  lies 
to  recover  back  the  proceeds  of  goods  applied  in  payment  of  a  debt, 
under  the  mistaken  belief  that  they  were  assigned  to  secure  that  debt.6 
But  on  a  contract  of  exchange  of  goods  between  the  plaintiff  and  defend- 
ant, money  had  and  received  does  not  lie  by  the  plaintiff  against  the 
defendant,  to  recover  back  the  value  paid  for  the  defendant's  goods,  on  the 
ground  that  the  contract  was  void.7 

§  1494.  Where  the  goods  of  one  person  have  been  tortiously  taken 
away  by  another,  for  the  purpose  of  selling  them,  and  there  is  no  evi- 
dence to  show  that  they  were  not  sold,  the  owner  may  waive  the  tort, 
and  recover  the  value  in  assumpsit,  under  the  count  for  money  had  and 
received.8  A  plaintiff  may  also  waive  his  action  of  tort  for  deceit,  and 
sue  in  assumpsit  for  the  money  which  he  paid  on  the  contract,  or  which 
the  defendant  has  received  under  it ;  but  where  part  of  the  consideration 
was  land  and  claims  against  other  persons,  a  recovery  for  them  cannot 
be  had  under  a  count  for  money  had  and  received,  unless  so  far  as  the 
defendant  may  have  converted  them  into  money;  if  more  than  mere 

1  Bradford  v.  White,  1  Phila.  26.  6  Johnson  v.  Rutherford,  10  Penn. 
And  see  McDonald  v.  Todd,  1  Gr.  17.        St.  455. 

2  During's  Appeal,  13  Penn.  St.  224.         6  Thomas   v.    Brady,    10    Penn.  St. 
s  Vantine   v.   Wood,    13   Penn.    St.     164. 

270.  i  Beals  v.  See,  10  Penn.  St.  56. 

4  Finney  v.   Finney,   16   Penn.  St.  8  MoCullough    v.    McCullough,    14 

383.     In  order  to  maintain  this  action,  Penn.  St.  295.'     But  assumpsit  will  not 

there  must  be  a  privity  of  contract  be-  lie  for  a  wrongful  appropriation  of  per- 

tween  the  parties.     Wells  ».  Stewart,  sonal  property,  not  converted.     Stock- 

5Binn.  325.    Allen  v.  Irwin,  1  S.  &  R.  ham  v.  Stockham,  1  W.  N.  C.  84. 
549. 
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rescission  is  sought,  the  plaintiff  must  sue  for  damages  for  the  deceit.1 
And  one  in  whose  hands  money  is  placed  by  a  debtor  for  the  payment 
of  a  debt,  is  liable  in  an  action  for  money  had  and  received,  at  the  suit 
of  the  creditor  to  whom  the  payment  was  to  have  been  made.2  Where 
the  indorsee  of  a  note,  after  discharging  the  maker,  upon  the  receipt  of 
certain  securities  from  him,  transferred  the  note,  for  a  bond,  fide  consider- 
ation, to  a  stranger,  who  sued  the  indorser  and  recovered  the  amount  of 
the  note ;  it  was  held,  that  assumpsit  lay  by  the  indorser  against  the 
indorsee,  to  recover  the  amount  so  paid  by  the  former.3  But  a  party 
who  seeks  to  recover  back  the  consideration  paid  for  a  forged  instru- 
ment, must,  before  suit  brought,  offer  to  return  the  note  to  the  defendant, 
unless  he  waive  the  right.4 

§  1495.  If  a  party  have  a  security  of  a  higher  nature  than  a  prom- 
ise, he  must  found  his  action  thereon ;  assumpsit  cannot,  in  general,  be 
supported,  where  there  has  been  an  express  contract  under  seal,5  or  of 
record,  but  he  must  proceed  in  debt  or  .covenant,  when  it  is  under  seal, 
or  in  debt  or  scire  facias,  if  it  be  of  record,  even  though  the  debtor,  after 
such  contract  was  made,  expressly  promised  to  perform  it.6  But  assumpsit 
will  lie  on  a  promise  to  pay  the  balance  of  money  due  on  a  covenant  ;7 
or,  if  a  new  consideration,  as  forbearance,  have  intervened,  and  the 
defendant  promise  to  pay  the  debt,  assumpsit  will  lie  :8  and  where  a  con- 


1  Pearsoll  v.  Chapin,  44  Penn.  St.  9. 
"In  an  action  .of  ejectment,  replevin, 
trover,  assumpsit,  or  other  form,  for 
the  purpose  of  recovering  back  any- 
thing, as  on  the  rescission  of  a  con- 
tract, the  very  first  thing  to  be  done, 
after  showing  that  the  plaintiff  parted 
with  the  thing  in  pursuance  of  the  con- 
tract alleged,  is,  to  show  that  the  plain- 
tiff has  rescinded  the  contract,  by  doing 
or  offering  to  do  all  that  was  necessary 
and  reasonably  possible  to  restore  the 
parties  to  the  condition  in  which  they 
were  before  the  contract,  and  then  to 
show  that  he  had  good  ground  to  re- 
scind it.  This  is  the  order  demanded 
by  the  very  nature  of  the  action.  He 
is  not  suing  for  a  rescission,  or  to  ob- 
tain one,  but  for  the  results  or  conse- 
quences of  a  rescission,  on  the  ground 
that  he  has  already  exercised  his  right 
to  rescind  given  him  by  the  law. 
There  is  hardly  a  discordant  thought 
in  the  reports,  that  these  are  the  essen- 
tial elements  of  a  rescission,  and  of  the 
action  founded  upon  it,  in  cases  of 
fraud."     Ibid.  82  ;  Lowrie,  J. 

2  Stoudt  v.  Hine,  45  Penn.  St.  30. 

3  Wharton  v.  Williamson,  1 3  Penn. 
St.  273.  And  where  the  maker  of  a 
note,  given  to  compound  a  felony,  was 
compelled  to  pay  the  amount  thereof 


to  a  bona  fide  holder,  it  was  held,  that 
the  payment  not  being  a  voluntary 
one,  he  might  recover  back  the  same 
from  the  payee.  Haynes  v.  Rudd,  17 
Hun  477. 

1  Roth  v.  Crissy,  30  Penn.  St.  145. 
Beetem  v.  Burkholder,  69  Ibid.  249. 
Morrow  v.  Rees,  Ibid.  368.  If,  how- 
ever, the  subject  of  the  contract  be 
utterly  worthless,  there  is  no  duty  to 
return  it.  Babcock  ?>.  Case,  61  Ibid. 
427. 

5  January  v.  Goodman,  1  Dall.  208. 
Gilson  v.  Stewart,  7  Watts  103.  Ma- 
rine Insurance  Co.  v.  Young,  1  Cr.  332. 

6  1  Chit.  PI.  94.  Shaeffer  v.  Geisen- 
berg,  47  Penn.  St.  500.  McManus  v. 
Cassidy,  66  Ibid.  260.  Assumpsit  will 
not  lie  upon  an  interest-coupon,  de- 
tached from  the  bond,  which  is  under 
seal.  Copeland  v.  Philadelphia  and 
Reading  Railroad  Co.,  7  W.  N.  C.  15. 

7  Foster  v.  Allanson,  2  T.  R.  479. 
Danforth  v.  Schoharie  and  Duanes- 
burgh  Turnpike  Road,  12  Johns.  227. 
Assumpsit  lies  on  an  account  stated, 
though  arising  out  of  a  contract  under 
seal.     Brown  v.  Bliem,  3  W.  N.  C.  26. 

8  1  Chit.  PI.  95.  But  an  agreement 
to  forbear  suing  upon  a  sealed  instru- 
ment, made  without  consideration,  does 
not  reduce  it  to  a  parol  contract ;  cove- 
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tract,  under  seal  has  been  put  an  end  to,  without  the  default  of  the  plain- 
tiff, he  may  recover  back  money  paid  in  pursuance  of  it,  in  an  action  of 
assumpsit  for  money  had  and  received.1  So,  also,  on  a  mortgage  of  land, 
with  authority  to  the  mortgagee  to  sell,  after  a  certain  time,  and  to  pay 
the  surplus,  if  any,  after  satisfying  the  debt,  to  the  mortgagor,  if  there 
be  no  covenant  or  agreement  under  seal  to  pay,  indebitatus  assumpsit  lies 
for  money  had  and  received,  for  a  surplus  arising  from  the  sale.2  Where 
a  valid  security  of  a  higher  nature,  as  a  bond  or  judgment,  is  accepted 
in  satisfaction  of  a  simple-contract  debt,  the  latter  is  merged  in  or  extin- 
guished by  the  former,  and  it  can  never  be  made  the  foundation  of  an 
action  ;3  but  where  the  higher  security  is  collateral  merely  to  the  original 
debt,  and  not  intended  as  a  satisfaction  or  discharge  of  it,  the  plaintiff 
may  maintain  an  action  of  assumpsit*  even  though  he  has  obtained  judg- 
ment upon  the  collateral  security.5 

§  1496.  Where  a  party  has  fully  discharged  the  stipulations  of  a  writ- 
ten contract  for  services  to  be  rendered,  he  may  recover  in  indebitatus 
assumpsit,  using  the  written  agreement  as  evidence  ;6  but  where  his  per- 
formance is  incomplete,  he  is  driven  to  his  action  on  the  contract  itself, 
with  averments  excusing  performance.7  Where,  however,  the  action  is 
on  a  promissory  note,  given  on  such  a  contract,  it  not  being  necessary  to 
show  consideration,  in  the  first  instance,  proof  of  an  imperfect  perform- 
ance on  the  plaintiff's  part  must  come  from  the  defendant,  and  will 
afford  only  a  partial  defence,  except  where  the  failure  of  consideration  is 
total.8  A  sealed  agreement,  altered  by  a  subsequent  parol  agreement, 
will  not  sustain  an  action  of  covenant,  but  the  two  together  become  a 
parol  agreement,  on  which  the  action  should  be  assumpsit,  the  specialty 
being  admissible  as  inducement  to  show  what  parts  of  the  original  con- 
tract were  incorporated  into  the  new  one.9  And  assumpsit  lies  upon  a 
contract  under  seal,  which  has  been  extended,  by  parol,  to  another  sub- 
ject-matter, so  as  to  constitute,  in  fact,  a  new  contract.10  But  while  a  con- 
tract under  seal  exists  for  a  particular  purpose,  unless  expressly  aban- 
doned, the  rights  of  the  parties  are  fixed  by  it,  and  the  remedy  is  by  an 
action  of  covenant  upon  the  contract,  not  in  assumpsit.11  As  it  was  formerly 

nant  is  the  proper  remedy.    Shaneman  6  O'Reilly  v.   Kerns,   52  Perm.  St. 

v.  Core,  2  W.  N.  C.  540.  218.     Brown  v.   Foster,  51   Ibid.  165. 

1  Weaver  v.  Bentley,  1  Caines  47.  Cooper  v.  Biokford,  3  Gr.  69. 

2  Stoever  v.  Stoever,  9  S.  &  R.434.  '  Algeo  v.  Algeo,  10  S.  &  B.  235. 
8  Bank   of  Columbia  v.    Patterson,  Harris  v.  Ligget,  1  W.  &  S.  301.     Ec- 

7  Cr.  299,  303.  kel    v.    Murphey,   15   Penn.   St.   488. 

4  Charles  v.  Scott,  1  S.  &  E.  294.  Edwards  v.  Goldsmith,  16  Ibid.  43. 
Sterling  v.  Marietta  and  Susquehanna  McGrann  v.  North  Lebanon  Railroad 
Trading  Co.,  11  Ibid.  179.     "Wallace  v.  Co.,  29  Ibid.  82. 

Fairman,  4  Watts  378.  8  Eckel  v.  Murphey,  ut  supra. 

5  Day  v.  Leal,   14  Johns.   404.     If  9  Vicary   v.    Moore,   2  Watts   451. 
the  agreement  were  only  a  collateral  Irwin  v.  Shultz,  46  Penn.  St.  76. 
security,  no  action  for  the  recovery  of  10  Shamokin   Valley    and   Pottsville 
the  debt  could  be  supported  on  it,  and  Railroad  Co.  v.  Malone,  85  Penn.  St. 
consequently,  it  would  be  no  bar  to  an  25. 

action  on  the  original  assumption.  "  Shaeffer  v.  Geisenberg.  47  Penn. 
Tilghman,  C.  J.,  1  S.  &  E.  296.  And  St.  500.  McManus  v.  Cassidv,  66 
see  Bright.  Dig.  579.  Ibid.  260. 


ASSUMPSIT.  11 

supposed,  that  a  corporation,  unless  authorized  by  statute,  could  only  con- 
tract by  deed,  under  its  corporate  seal,  it  has  beeu  held,  that  assumpsit 
would  not  lie  against  a  corporation  j1  but  this  notion,  however  the  law 
may  be  in  England,  is,  in  this  country,  now  completely  exploded,  and 
a  corporation  is  liable,  in  this  form  of  action,  on  a  promise,  whether 
express  or  implied.2  It  has  been  decided,  that  wherever  a  person  or  cor- 
poration, bound  to  repair  a  public  highway,  refuses  to  do  so,  when  neces- 
sary, on  notice  from  the  proper  public  officers,  they  may  make  the 
necessary  repairs,  and  recover  the  expense  thereof  in  an  action  of 
assumpsit.3 

§  1497.  It  was  determined,  in  the  year  1798,  by  the  supreme  court  of 
this  state,  that  where  a  devisee  receives  money  belonging  to  a  legatee, 
assumpsit  will  lie,  but  that  it  would  not  lie  for  a  pecuniary  legacy  against 
an  executor  ;4  but  it  has  since  been  settled  by  the  same  court,  that 
assumpsit  will  lie  for  an  ascertained  pecuniary  legacy,  and  that  in  the 
same  count,  the  plaintiff  may  join  a  demand  for  an  unascertained  resi- 
duary legacy.5  Assurances  of  assistance  accompanying  kind  advice  are 
never  intended,  or  to  be  interpreted,  as  contracts ;  and  conformance  to 
advice  is  not  intended  to  stand  as  a  legal  consideration  for  the  kind 
assurances  that  accompany  the  advice,  though  it  is  a  motive  to  their  ful- 
filment.6 So,  where  the  plaintiff  in  an  action  of  assumpsit  seeks  to 
support  his  claim  against  the  estate  of  a  decedent,  by  the  will  of  the 
deceased,  he  must  show  that  it  is  made  a  debt  by  the  terms  of  the  will, 
or  he  cannot  recover  it  as  such.  Proof  of  assurances  of  pecuniary  assist- 
ance, and  accompanying  advice,  is  not  evidence  of  a  contract ;  nor  is 
compliance  with  such  advice  regarded  in  law  as  a  legal  consideration 
sufficient  to  support  an  action  of  assumpsit.7  So,  a  will  directing  pay- 
ment of  a  debt  alleged  to  be  due  to  the  testator  by  his  sons,  within  a 
certain  time,  is  not,  in  itself,  such  evidence  of  indebtedness,  as  will  sup- 
port an  action  of  assumpsit  against  them  by  the  executors.8 

§  1498.  Where  a  general  assignee  for  the  benefit  of  the  creditors,  of 
one  accepting  land  at  a  valuation  in  the  orphans'  court,  on  conveying 
the  land  charged  with  the  widow's  share,  takes  an  agreement  from  the 
vendee  to  pay  the  amount  charged,  after  the  widow's  death,  to  the  heirs ; 
such  agreement  is  upon  a  good  consideration,  and   the   heirs,  after  the 

1  BreokbiU  v.  Turnpike  Co.,  3  Dall.  February  1834,  §50,  P.  L.  83;  Purd. 
496.  449.     It  is   only   where    a    legacy  is 

2  North  Whitehall  v.  South  White-  charged  on  land,  that  the  jurisdiction 
hall,  3  S.  &  R.  117.  Bank  of  Colum-  of  the  orphans'  court  is  exclusive. 
bia  v.  Patterson,  7  Cr.  299.  Danforth  Gilliland  v.  Bredin,  63  Penn.  St.  393. 
v.  Schoharie  and  Duanesburgh  Turn-  Burt  v.  Herron,  66  Ibid.  400.  But  a 
pike  Road,  12  Johns.  227.  Dunn  v.  common-law  action  will  not  lie  for  a 
St.  Andrew's  Church,  14  Ibid.  118.  distributive  share  of  a  decedent's  estate. 
Mott  v.  Hicks,  1  Cow.  513.  Baptist  Ashford  v.  Ewing,  25  Ibid.  213. 
Church  v.  Mulford,  3  Halst.  182.  6  Richards  v.  Richards,  46  Penn.  St. 

3  Pennsylvania  Railroad  Co.  v.  Du-  82 ;  Lowrie,  C.  J. 
quesne,  46  Penn.  St.  224.  7  Ibid.  78. 

4  Durdon  v.  Gaskill,  2  Yeates  268.  8  Zimmerman    v.    Zimmerman,    47 
6  Clark  v.  Herring,  5  Binn.  33.  Such     Penn.  St.  378. 

action  is  expressly  given  by  the  act  24 
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widow's  death,  may  maintain  assumpsit  on  it,  iu  their  own  names.  Nor 
is  the  assumpsit  merged,  by  the  assignee  taking  a  bond  of  indemnity  from 
the  vendee,  who  retained  enough  of  the  purchase-money  to  meet  the 
charge.  The  better  opinion  is,  that  the  action  may  be  supported  by  the 
heirs  directly  against  the  vendee,  without  the  special  assumpsit.1  Where 
it  appeared  that  A.,  the  second  assignee  of  a  judgment  on  a  bond  accom- 
panying a  mortgage,  in  order  to  secure  himself  against  any  set-off  on  the 
part  of  the  mortgagor,  took  a  confession  of  judgment  from  B.,  his  imme- 
diate assignor ;  a  sci.  fa.  having  been  issued  by  A.,  on  the  principal 
judgment,  the  mortgagor  did,  in  fact,  defend  on  the  ground  of  set-off  and 
payment;  about  the  same  time,  B.'s  land  was  sold  on  execution,  and  part 
of  the  proceeds  paid  to  A.  on  his  judgment  against  B.,  the  residue  being 
retained  by  the  sheriff  to  abide  the  result  of  the  sci.  fa.;  an  agreement 
was  afterwards  entered  into  between  A.  and  the  attorney  for  B.,  that  the 
balance  in  the  sheriffs  hands  should  be  paid  to  A.  "without  prejudice 
to  the  rights  of  any  person — the  same  to  be  returned  with  interest,  if  it 
should  be  found,  on  the  termination"  of  the  suit  on  the  sci.  fa.,  that  the 
money  had  been  improperly  paid  to  A. ;  the  mortgagor,  on  the  trial  of 
the  sci.  fa.,  succeeded  in  obtaining  a  reduction  for  an  amount  a  little 
greater  than  what  had  been  paid  over  to  A.;  subsequently,  it  being 
alleged,  that  there  was  no  real  consideration  for  the  assignment  by  B.  to 
A.,  and,  therefore,  none  for  the  judgment  confessed  by  him,  assumpsit 
was  brought  in  the  name  of  the  sheriff,  who  had  made  the  payments  (the 
real  plaintiffs  being,  it  appears,  the  creditors  of  B.),  to  recover  them 
back ;  and  it  was  held,  that  neither  the  creditors  nor  the  sheriff  could 
thus  attack  the  judgment  from  B.  to  A.,  and  that  they  could  not  recover 
on  the  money  counts.2 

§  1499.  Evidence.  Having  briefly  considered  the  nature  of  the  action 
of  assumpsit  in  its  general  and  special  form,  we  will  close  our  remarks 
on  this  subject,  after  mentioning  some  decisions  which  will  indicate  to  the 
plaintiff  when  this  action  in  its  general  character  may  be  supported,  and 
when  he  will  be  required  to  declare  specially.  When  the  terms  of  an 
agreement  have  been  performed  by  the  plaintiff,  the  law  raises  a  duty, 
for  which  the  general  indebitatus  assumpsit  will  lie.3  Therefore,  evidence 
of  an  agreement  that  the  defendant  should  pay  the  plaintiff  a  certain 
sum  per  day,  for  work  performed,  is  sufficient  to  support  this  action  for 
work,  labor  and  services.4  So,  where  the  execution  of  an  agreement  has 
been  prevented  by  the  act  of  the  defendant,  or  by  the  consent  of  both 
parties ;  or  if  it  have  been  fully  performed  in  respect  to  any  distinct  sub- 
ject included  in  it,  the  plaintiff  may  recover  upon  a  general  indebitatus  ' 
assumpsit*  but,  where  the  contract  is  to  be  performed  in  future,  the 
plaintiff  must  declare  on  the  special  agreement.6  In  assumpsit  for  work, 
labor  and  services,  the  plaintiff  may  show  work  done  by  his  wife,  after 

I  Keim  v.  Taylor,  11  Penn.  St.  163.  *  Miles  v.  Moodie,  3  S.  &  R  211 

.  i?T,1S  V-  -?°Sera>  16  Peim-  S*-  18.  s  Perkins  v.  Hart,  1 1  Wheat  237 

8  Kelly  v.  Foster,  2  Binn.  4.     Sykes  6  Kelly  v.  Foster,  2  Binn  4 
v.  Summerel,  2  Bro.  227. 
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marriage,  as  well  as  by  himself,  though  there  be  no  count  thereupon  in 
the  narr.1  A  surety  for  another  in  a  bond,  who  gives  the  obligee  a  new 
bond  with  a  surety  and  a  warrant  of  attorney,  on  which  judgment  is 
entered  up,  but  no  money  is  paid,  cannot  recover  against  the  principal, 
under  the  money  counts,  in  an  action  of  assumpsit,  the  rule  being  that 
the  proof  must  accord  with  the  allegation,  and  security  given  for  another 
not  being  considered  as  money  paid  on  his  account,  except  where  a  nego- 
tiable note  or  bill  of  exchange  has  been  given  and  received  in  satisfac- 
tion of  the  debt  of  another.2 

§  1500.  Where  the  evidence  showed  that  A.,  being  indebted  to  B., 
promised  C.  to  pay  a  debt  due  by  B.  to  C,  and  the  latter  agreed  to 
accept  him  in  lieu  of  B.,  it  was  held,  that  B.'s  debt  was  extinguished, 
and  C.  might  bring  an  action  against  A.  in  his  own  name ;  the  test,  in 
such  case,  was  said  to  be  the  express  promise  by  A.,  not  the  extinguish- 
ment of  the  debt.3  An  order  by  a  principal  on  his  factor,  to  pay  B., 
"  when  in  funds,  from  the  sales  of  produce  in  your  hands,"  which  order 
was  accepted  by  the  factor,  coupled  with  evidence  from  which  a  promise 
by  the  factor  to  pay  the  payee  might  be  inferred,  entitles  the  payee,  in 
his  own  name,  to  sue  the  factor.4  In  an  action  to  recover  the  value  of  a 
partial  performance  of  work  under  a  special  contract,  in  which  the 
defendant  was  to  furnish  the  material,  and  the  plaintiff  to  do  the  work 
at  a  specified  price,  it  is  not  necessary  for  the  plaintiff  to  show  that  the 
defendant  had  notice  that  the  materials  were  not  furnished.5  In  assumpsit 
for  coal  sold  and  delivered,  evidence  is  admissible  of  the  amount  of  coal 
daily  used  by  the  defendant,  and  that  the  plaintiff  during  that  time  sup- 
plied him  with  a  large  quantity.6  In  an  action  for  the  price  of  goods 
sold  to  order,  or  by  sample,  or,  it  seems,  on  an  express  warranty,  an  insuf- 
ficiency in  quality  may  be  shown  as  a  defence  pro  tanto.7  In  an  action  of 
assumpsit  against  partners,  a  sealed  instrument,  signed  by  the  firm-name, 
but,  in  fact,  only  executed  by  one  of  the  firm,  may  be  good  evidence  of  a 
promise,  if  made  upon  a  sufficient  consideration.8 

§  1501.  So,  in  assumpsit,  an  entry  in  the  defendant's  pass-book  may  be 
evidence  against  him,  although  an  entry  of  money  loaned  ;  because  a 
pass-book  is  not,  like  shop-books,  limited  as  evidence  to  entries  of  goods 
sold  and  work  done.  It  is  the  book  of  the  buyer,  or  usually  debtor 
party,  in  which  he  allows  the  other  party  to  enter  their  mutual  transac- 
tion, and  thus  these  entries  become  in  a  great  degree  the  written  admis- 
sions of  both  parties.  Whatever  is  entered  there  by  one  party  is 
entered  with  the  other's  consent,  and,  therefore,  is  presumed  to  be  right, 
whatever  may  be  the  subject-matter  of  the  entries — for  the  parties  make 

1  Hackman  v.   Flory,  16  Penn.  St.  6  Hill  u.  Scott,  12  Perm.  St.  168. 
196.  '  Dailey  v.  Green,  15  Penn.  St.  127. 

2  Morrison  v.  Berkey,  7  S.  &  R.  238,  A  sale  by  sample,  without  more,  is  not 
246.  a  warranty  of  quality.     Boyd  v.  Wil- 

3  Ealing  v.  Zantzinger,  13  Penn.  St.  son,  83  Penn.  St.  319.  Altoona  Iron 
50.     And  see  supra,  g 1488.  Works  v.  Axle  Co.,  6  W.  N.  C.  271. 

4  Gillespie  v.  Mather,  10  Penn.  St.  8  Fagely  v.  Bellas,  17  Penn.  St. 
28.  67. 

5  Hall  v.  Rupley,  10  Penn.  St.  231. 
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tbeir  pass-books  evidence  of  every  sort  of  transaction.1  In  assumpsit, 
where  the  defendant's  promise  rests  upon  parol  evidence,  it  is  error,  even 
if  the  consideration  be  adequate,  for  the  court  to  take  from  the  jury  the 
fact  of  the  assumption,  and  to  charge  that  if  the  evidence  be  believed, 
the  plaintiff  is  entitled  to  recover.2 

§  1502.  Declaration.  The  declaration  in  this  action  must  invariably 
disclose  the  consideration  upon  which  the  contract  was  founded ;  the  con- 
tract itself,  whether  express  or  implied;  and  where  express,  strictly 
according  to  its  intent  and  substance,  and  the  breach  thereof;  and  dam- 
ages should  be  laid  sufficient  to  cover  the  real  amount  claimed.3  The 
non-joinder  of  a  co-promissor,  in  assumpsit,  is  not  cause  of  demurrer, f 
though  the  narr.  state  that  the  defendants  contracted  jointly  with  other 
parties  not  sued;4  but,  where  a  declaration  in  assumpsit,  founded  on  a 
contract,  charges  two  persons  jointly,  there  can  be  no  recovery,  unless  a 
joint  liability  be  proved.5  A  declaration  on  a  contract  for  the  sale  and 
delivery  of  chattels  at  a  particular  place,  alleging  a  delivery,  is  not 
supported,  by  proof  that  the  plaintiff  took  the  chattels  to  the  appointed 
place,  but  that  the  defendant  refused  to  receive  them.6  So,  a  count  in 
assumpsit  cannot  be  joined  with  a  count  for  a  deceit;  and  when  added 
after  an  award  of  arbitrators,  and  an  appeal  therefrom  by  the  defendant, 
under  a  declaration  containing  a  count  for  deceit  only,  it  was  properly 
stricken  off  by  the  court,  on  the  trial.7  And  where  the  plaintiff  does 
not  allege  in  his  pleadings  a  special  parol  contract  or  agreement,  he  can- 
not recover  upon  it.8  It  has  been  said,  with  much  truth,  that  in  most 
personal  actions,  the  declarations  declare  notning,  as  in  actions  of  general 
indebitatus  assumpsit,  and  particularly  that  for  money  had  and  received 
to  the  plaintiff's  use.9  When,  therefore,  in  this  action,  the  declaration 
is  framed  so  as  not  to  disclose  the  real  cause  of  suit,  the  defendant  may 
demand  of  the  plaintiff  to  specify  the  nature  of  the  evidence  he  means 
to  offer ;  and  until  this  be  done,  the  court  will  not  suffer  the  former  to 
bring  on  the  cause.10 

§  1503.  Pleas.  The  most  general  plea  is  non  assumpsit,  that  the 
defendant  did  not  undertake  and  promise  as  alleged  by  the  plaintiff, 
under  which  the  defendant  may  give  in  evidence  most  matters  of  defence.11 
In  this  state,  payment  may  also  be  pleaded,  which,  with  notice  of  the 
special  matter,  will  entitle  tEe  defendant  to  make  an  equitable  defence, 

1  Ruch  v.  Morris,  29  Perm.  St.  245.        Corbet  v.  Evans,  25  Ibid.  310.     Many- 

2  Tobin  v.  Gregg,  34  Penn.  St.  446.       penny  v.  Kester,  3  Phila.  56. 

8  1  Chit.  PL  108.  »  Stewart  v.    Kelly,    16    Penn.    St 

*  Good   Intent   Co.   v.    Hartzell,  22  160. 
Penn.  St.  228.     It  can  only  be  taken         '  Pennsylvania  Railroad  Co.  v.  Zug, 

advantage  of,  by  plea  in   abatement.  47  Penn.  St.  480.     Noble  v    Lalev   50 

Wilkins  o.  Boyce,  3  Watts  39.     Mur-  Ibid.  281. 

phy  v.  Cress,  2  Whart.  33.     Grubb  v.         8  Irwin  v.  Shultz,  46  Penn.  St  74 
Foltz,  4  W.  &  S.  548.     Potter  v.   Mc-         9  Duponceau  on  Jurisdiction  116 
Coy,  26  Penn.  St.  458.     Means  v.  Mil-        lu  Kelly  v.  Foster,  2  Binn  7      Flem- 

liken,  33  Ibid.   517.     Chorpenning  t>.  ing  v.  Alter,  7  S.  &  R.  296.   See  supra, 

Royoe,  58  Ibid.  474.     Collins  ».  Smith,  \  472. 
78  Ibid.  423.  n  Stewart  „_  Kell     16  Penn  gt 

0  Rowan  v.  Rowan,  29  Penn.  St.  181.  See  supra,  <S  532. 
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the  same  as  if  the  action  were  founded  on  a  specialty.1  Under  the  plea 
of  payment,  in  assumpsit,  with  leave  to  introduce  an  equitable  defence, 
the  defendant  must  give  notice  of  particulars  of  a  set-off  under  the  rule, 
if  he  wishes  it  let  in;  this  notice  is  requisite  where  anything  but  direct 
payment  is  to  be  proved.  The  rule  is  not  complied  with,  by  a  deposit 
of  notice  in  the  prothonotary's  office,  nor  by  a  reference,  in  the  plea  of 
payment,  to  the  affidavit  of  defence  exhibiting  the  matters  of  set-off, 
which  the  plaintiff  may,  in  the  meanwhile,  have  overlooked  or  forgotten.2 
Where  the  declaration  in  an  action  of  assumpsit  contains  a  special  count 
on  a  check  or  note,  with  the  common  counts,  and  the  pleas  are  payment 
with  leave,  and  set-off,  the  plaiD  tiff  can  recover  no  more  than  the  amount 
of  the  check  with  interest,  if  he  offer  no  evidence  under  the  common 
counts.3  In  an  action  of  assumpsit,  to  recover  the  price  of  cattle  sold  to 
the  defendant,  it  was  held,  that  the  plea  of  payment  admitted  the  con- 
tract as  alleged,  and  put  the  defence  on  matters  subsequent.4 

§  1504.  Verdict  and  judgment.  Although  in  an  action  ex  delicto, 
the  plaintiff  is  entitled  to  a  verdict,  if  wronged,  though  no  damage  be 
proved ;  yet,  in  an  action  ex  contractu,  a  title  to  some  amount  of  money 
must  be  shown,  to  entitle  the  plaintiff  to  a  verdict.5  In  an  action  on  a 
promise  to  subscribe  for  stock  in  a  plank-road  company,  the  measure  of 
damages  was  held  to  be  the  difference  between  the  value  of  the  stock  at 
the  time  of  trial,  aud  the  amount  agreed  to  be  paid  for  it.6  So,  in  an 
action  by  the  vendee,  to  recover  damages  for  the  non-performance  of  a 
contract  for  the  sale  and  delivery  of  goods,  at  the  market  price  at  the 
time  of  delivery,  upon  which  he  had  made  payments  in  advance,  he 
cannot  recover  the  profits  which  he  might  have  made  on  the  goods  not 
delivered.7  And  where  the  manufacturer  of  an  article  ordered,  has 
completed  it,  and  upon  notice  of  its  completion,  the  buyer  refuses  or 
neglects  to  pay  for  and  accept  it,  the  maker  may  sue  for  its  value ;  and 
the  measure  of  damages  is  the  contract  price.8 

§  1505.  Where  the  plaintiff,  a  judgment-creditor,  agreed  to  accept,  in 
satisfaction  of  her  debts,  a  bond,  conditioned  to  provide  for  and  main- 
tain her  during  life,  or  to  pay  her,  if  she  preferred  it,  a  stipulated  sum 
per  annum — which  bond  was  to  be  secured  by  a  mortgage  on  the  land 
of  the  obligor ;  and  the  defendant  was  employed  and  paid  by  her  to  pre- 
pare the  papers,  and  do  the  acts  requisite  for  the  fulfilment  of  the  agree- 
ment, and  to  secure  her  safety,  but  he  did  not  record  the  mortgage  until 
the  property  was  incumbered  with  other  liens  (in  some  of  which  he  had 
an  interest),  to  an  amount  greater  than  its  value ;  and  the  obligor  was  in- 

1  See  supra,  §  539.  plaintiff,  see  Reynolds  v.  Poindexter, 

2  Erwin  v.  Leibert,  5  W.  &  S.  104.     Ibid.  179. 

See  supra,  <S  548.  6  Rliey  v.  Ebensburg   and   Susque- 

3  Uhler  v.  Sanderson,  38  Penn.  St.  hanna  Plank-road  Co.,  27  Penn.  St. 
128.  261. 

*  McNair  v.   McLennan,  24   Penn.  7  Sherman  ».  Roberts,  1  Gr.  261. 

St.  384.  "  Ballentine  v.  Robinson,  46  PeDn. 

5  Dobson  v.  Quantrell,    1  Phila.  204.  St.   177.     See,    generally,    as    to   the 

As  to  the  measure  of  damages  for  the  measure  of  damages,  Bright.  Dig.  556, 

breach   of  a  contract  to  employ    the  etseq. 
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solvent ;  in  an  action  on  the  case,  it  was  held,  that  the  plaintiff  might 
recover  compensation  for  all  that  she  had  lost,  or  was  likely  to  lose, 
through  his  misconduct,  viz.,  all  that  the  mortgage,  if  recorded,  would 
have  been  worth  to  her.1  The  judgment  in  favor  of  the  plaintiff  is,  that 
he  recover  a  specific  sum,  assessed  by  a  jury,  or  on  a  writ  of  inquiry,  for 
his  damages,  which  he  has  sustained  by  reason  of  the  defendant's  non- 
performance of  his  promises  and  undertakings,  and  for  full  costs  of  suit, 
to  which  the  plaintiff  is  in  all  cases  entitled  in  this  action,  however  small 
may  be  the  damages,  unless  his  right  be  taken  away  by  the  act  of  1810, 
considered  in  our  former  volume.2 

II.  Of  the  action  of  debt. 

§  1506.  When  the  action  lies.  The  action  of  debt  is  founded  upon 
contract,  either  in  deed  or  in  law,  express  or  implied,  in  which  the  thing 
demanded  is  certain,  or  may  readily  be  reduced  to  a  certainty;3  and  not 
for  damages  merely,  as  in  assumpsit,  although  it  is  not  always  necessary, 
as  was  once  thought,  to  the  great  discouragement  of  this  action,4  espe- 
cially in  actions  upon  simple  contracts,  that  the  plaintiff  should  entitle 
himself  to  the  precise  sum  laid  in  the  declaration.5  But  in  all  cases  of 
debt,  except  under  the  statement  law  of  1806,  which  gave  the  form  of  a 
writ,  where  a  plaintiff  claimed  a  debt  on  contract,  the  writ  must  be  for  a 
certain  sum ;  the  object  of  the  action  being  to  recover  a  sum  of  money 
eo  nomine.6  Whenever  indebitatus  assumpsit  is  maintainable,  debt  is 
likewise ;  the  only  exception  is,  that  debt  will  not  lie  for  the  interest  of 
money  due  upon  a  loan.7 

§  1507.  Upon  the  principle  of  a  contract  implied  in  law,  that  every 
person  will  obey  the  will  of  the  legislature,  or  submit  to  the  penalty 
incurred  by  his  disobedience,  debt  lies  upon  a  statute  conferring  a  right 
upon  a  party,  or  imposing  a  penalty,  where  no  other  remedy  is  provided, 
at  the  suit  of  the  party  grieved,  or  of  a  common  informer,  if  expressly 
authorized  to  sue;8  and  it  lies  for  forfeitures  imposed  by  the  by-laws  and 
ordinances  of  a  corporation.9  On  the  same  principle  of  a  contract 
implied  in  law,  debt  lies  upon  a  judgment.  The  first  section  of  the 
fourth  article  of  the  constitution  of  the  United  States  provides,  that 
"full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state ;  and  the  congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof."  Congress  have 
exercised  the  power  vested  in  them  by  this  article,  by  the  act  of  26th 

1  Miller  v.  Wilson,  24  Penn.  St.  114.     &  R.  197;  Duncan,  J. 

2  See  supra,  |  917.  7  United   States  v.  Colt,  Pet.  C    C 

3  United   States  v.  Colt,  Pet.  C.  C.      145. 

146.      Dillingham   v.    Skein,     Hemp.  8  Stockwell    v.    United    States     13 

181.     Stockwell  v.  United   States,  13  Wall.    542.     Cato    v.    Gill,    Cose'  11 

Wall.  542.   Kirk  v.  Hartman,  63  Penn.  Jacob  v.  United  States,  1  Brock.  520* 

St;9,T'nu-t   t>i    iao  United  States  "■  Bougher,  6  McLean 

i  S^/iin08-  v  m-    And  see  Garman  »■  Gamble,  10 

5  2  Saund.  210,  a,  b.  Watts  382. 

s  Buckwalter  ».  United  States,  US.         9  Ex  parte  Reed,  4  Cr.  C.  C.  582. 
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May  1790  (re-enacted  by  the  revised  statutes,  §  905),  iu  wnich,  after 
prescribing  the  mode  of  authentication,  they  declare,  that  "the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  have,  by  law  or  usage,  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken."  Under  this  clause  iu 
the  constitution,  and  the  act  of  congress  founded  upon  it,  it  has  been 
determined  by  the  supreme  court  of  the  United  States,  and  by  that  of 
Pennsylvania,  that  a  judgment  in  a  court  of  one  state,  which  is  a  record 
in  the  state  where  rendered,  has  the  force  and  effect  of  a  record  in  every 
other  state.1 

§  1508.  In  the  case  of  Baxley  v.  Linah,2  it  is  said  by  Chambers,  J., 
"In  Pennsylvania,  the  rule  and  exposition  established  in  the  courts  of 
the  United  States  have  been  adopted  as  authority,  having  their  entire 
approbation,  and  controlling  their  action.     In  the  case  of  Benton  v. 
Burgot,3  it  was  decided,  that  in  a  suit  on  a  judgment  in  the  court  of 
another  state,  the  pleas  of  fraud  in  obtaining  it,  imposition,  mistake  and: 
want  of  consideration,  are  bad  on  demurrer,  and  that  mil  tiel  record  is. 
the  only  plea  of  which  the  defendant  can  avail  himself — that  there  can, 
be  no  inquiry  into  the  mistakes  of  the  court  which  gave  the  judgment — 
provided  the  defendant  was  notified,  and  the  court  had  jurisdiction.. 
Whilst,  for  a  time,  there  was  a  reluctance  in  some  of  the  state  courts  to 
give  that  faith  and  credit  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  the  courts  of  other  states,  as  provided  by  the  constitution 
and  acts  of  congress,  yet  experience,  more  mature  consideration,  and  a 
regard  to  constitutional  law,  to  judicial  uniformity  and  state  harmony, 
have  brought  the  courts  of  the  states,  with  scarcely  an  exception,  to 
concur  in  considering  the  judgments  of  the  courts  of  eachs  state  as  con- 
clusive in  every  other,  in  all  instances  in  which  they  had  jurisdiction  of 
the  cause  and  the  parties.     So  numerous  and  consistent  are  the  authori- 
ties of  the  state  courts  on  this  important  principle,,  as  to  render  a 
detailed   reference  to  them   unnecessary  in    this  opinion ;.  in  Pennsyl- 
vania, we  consider  the  question  settled  so  decidedly  by  repeated  adjudi- 
cations, as  to  be  no  longer  open  to  discussion..    As  the  judgments  in  the 
courts  of  one  state  are  judicial  obligations  of  record  there,  so  they  are, 
under  the  provisions  of  the  constitution,. in. every  other,  and  are,  conse- 
quently, conclusive  in  pleading  and  extinguishment  of  the  original  cause 
of  action,  where  the  defendant  had  been  summoned  or  appeared." 

§  1509.  In  the  case  of  Christmas  v.  Russell,4  in  the  supreme  court  of 
the  United  States,  Mr.  Justice  Clifford  uses  this  language  :  "Article  IV., 
section  1,  of  the  constitution  provides,  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  aots,  records  and  judicial  proceedings 
of  every  other  state ;  and  the  congress  may,  by  general  laws,  prescribe 

1  Mills  v.  Duryee,  7  Cr.  481.  Hamp-  2  16  Penn.  St.  241,  247,  250. 

ton  v.  McConnel,  3  Wheat.  234.   McEl-  3  10  S.  &  R.  240.     The  same  point 

moyle  v.  Cohen,  13  Pet.  302.     Baxley  was  decided  in  Johnson  v., Dobbins,  5. 

v.  Linah,  16   Penn.  St.  241.     Ohio  v.  W.  N.  C.  537. 

Hinchman,  27  Ibid.  479-  "■  5  Wall.  290. 
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the  manner  in  which  such  record  shall  be  proved,  and  the  effect  thereof. 
Congress  has  exercised  that  power,  and  in  effect  provided  that  the 
judicial  records  in  one  state  shall  be  proved  in  the  tribunals  of  another, 
by  the  attestation  of  the  clerk,  under  the  seal  of  the  court,  with  the 
certificate  of  the  judge  that  the  attestation  is  in  due  form.  That  such 
records,  so  authenticated,  shall  have  such  faith  and  credit  given  them, 
in  every  other  court  in  the  United  States,  as  they  have  by  law  or  usage 
in  the  courts  of  the  states  from  whence  the  said  records  were  or  shall  be 
taken.1  When  the  question  of  the  construction  of  that  act  of  congress 
was  first  presented  to  this  court,  it  was  argued,  that  the  act  provided  only 
for  the  admission  of  such  records  as  evidence ;  that  it  did  not  declare 
their  effect ;  but  the  court  refused  to  adopt  the  proposition,  and  held,  as 
the  act  expressly  declares,  that  the  record,  when  duly  authenticated,  shall 
have,  in  every  other  court  of  the  United  States,  the  same  faith  and  credit 
as  it  has  in  the  state  court  from  whence  it  was  taken.2  Repeated  decis- 
ions made  since  that  time  have  affirmed  the  same  rule,  which  is  applica- 
ble in  all  similar  cases,  where  it  appears  that  the  court  had  jurisdiction 
of  the  cause,  and  that  the  defendant  was  duly  served  with  process,  or 
appeared  and  made  defence  ;3  where  the  jurisdiction  has  attached,  the 
judgment  is  conclusive  for  all  purposes,  and  is  not  open  to  any  inquiry 
upon  the  merits.4  Speaking  of  the  before-mentioned  act  of  congress, 
Judge  Story  says,  it  has  been  settled  upon  solemn  argument,  that  that 
enactment  does  declare  the  effect  of  the  record  as  evidence,  when  duly 
authenticated ;  if  a  judgment  is  conclusive  in  the  state  where  it  was 
pronounced,  it  is  equally  conclusive  everywhere  in  the  courts  of  the 
United  States.5  Applying  .these  rules,  it  is  clear,  that  the  statute  which 
is  the  foundation  of  the  second  plea  in  this  case,  is  unconstitutional  and 
void,  as  affecting  the  right  of  the  plaintiff  to  enforce  the  judgment  men- 
tioned in  the  declaration.  Beyond  all  doubt,  the  judgment  was  valid  in 
Kentucky,  and  conclusive  between  the  parties  in  all  her  tribunals  ;  such 
was  the  decision  of  the  highest  court  in  the  state,  and  it  was  undoubtedly 
correct ;  and,  if  so,  it  is  not  competent  for  any  other  state  to  authorize 
its  courts  to  open  the  records  and  settle  the  cause,  much  less  enact  that 
such  a  judgment  shall  not  receive  the  same  faith  and  credit  that  it  by 
law  has  in  the  state  courts  from  which  it  was  taken." 

§  1510-  Cases  -may  be  found,  in  which  it  is  held,  that  the  judgments  of 
a  state  court,  when  introduced  as  evidence,  in  the  tribunals  of  another 
state,  are  to  be  regarded  in  all  respects  as  domestic  judgments ;  on  the 
other  hand,  another  class  of  cases  might  be  cited,  in  which  it  is  held,  that 
such  judgments  in  the  courts  of  another  state  are  foreign  judgments',  and 
that,  as  such,  the  judgment  is  open  to  every  inquiry  to  which  other 
foreign  judgments  may  be  subjected  under  the  rules  of  the  common  law, 
Neither  class  of  these  decisions  is  quite  correct.     They  certainly  are  not 

1  D'Arcy  v.  Ketchum,  11  How.  175.  "Webster  v.  Reid,  Ibid.  460 

Mills  v.  Duryee,  7  Or.  483.  *  Bissel   v.   Brig™,    9   'Mass     462 

3  Hampton  v.  MeConnel,  3  Wheat.  United    States     Bank    v.    Merchant^ 

234.     Nations   v.   Johnson,   24  How.  Bank,  7  Gilm   430                 *  tenants 

203.  D'Arcy  v.  Ketchum,  11  Ibid.  166.  5  Story  Const.  <S  1313. 


DEBT.  19 

foreign  judgments,  under  the  constitution  and  laws  of  congress,  in  any 
proper  sense,  nor  are  they  domestic  judgments  in  every  sense,  because 
they  are  not  the  proper  foundation  of  final  process,  except  in  the  state 
where  they  were  rendered ;  besides,  they  are  open  to  inquiry  as  to  the 
jurisdiction  of  the  court  and  notice  to  the  defendant;  but  in  all  other 
respects,  they  have  the  same  faith  and  credit  as  domestic  judgments.1 
Subject  to  those  qualifications,  the  judgment  of  a  state  court  is  conclusive 
in  the  courts  of  all  the  other  states,  whenever  the  same  matter  is  brought 
into  controversy.  The  established  rule  is,  that  so  long  as  the  judgment 
remains  in  force,  it  is,  of  itself,  conclusive  of  the  right  of  the  plaintiff  to 
the  thing  adjudged  in  his  favor,  and  gives  him  a  right  to  process,  mesne 
or  final,  as  the  case  may  be,  to  execute  the  judgment.2 

§  1511.  These  decisions  are  not,  however,  to  be  understood  as  giving 
effect  to  a  judgment  rendered  against  a  party  who  was  not  within  the 
jurisdiction  of  the  court,  nor  served  with  process  to  appear.3  Whether 
the  judgment  have  been  by  default,  or  on  trial,  makes  do  difference,  pro- 
vided the  party  has  been  notified  ;  in  the  one  case,  the  judgment  is  given 
on  trial,  in  the  other,  it  is  confessed.4  In  an  early  case,  the  doctrine 
would  seem  to  be  advanced,  that  nul  tiel  record  is  the  only  plea  of  which 
the  defendant  can  avail  himself  as  a  defence  to  an  action  on  the  judg- 
ment;  and  it  was  determined,  that  a  plea  that  the  judgment  was 
obtained  by  fraud,  imposition,  mistake,  and  without  consideration,  was 
bad  on  special  demurrer.5  It  is  evident,  that  such  a  plea  is  bad  for 
duplicity ;  but  the  court,  in  the  decision  alluded  to,  do  not  seem  to  have 
regarded  the  form  of  the  plea,  but  to  have  adverted  to  the  substance  of 
it  solely,  and  were  of  opinion,  that  want  of  consideration  could  never 
be  inquired  into  in  another  state.  The  court  seem  to  have  avoided  the 
question  as  to  fraud,  saying : — •"  Whatever  opinions  might  be  entertained 
by  different  courts,  as  to  inquiring  into  the  fairness  of  a  judgment 
rendered  in  the  court  of  one  state,  in  an  action  on  that  judgment  brought 
in  another  state,  the  opinion  never  has  been  entertained,  that  there  can 
be  an  inquiry  into  the  mistakes  of  the  court,  which  gave  the  judgment, 
provided  the  defendant  were  notified,  and  the  court  had  jurisdiction." 
It  has  been  urged  by  legal  writers,  that,  in  general,  any  matter,  as 
fraud,  &c,  which  would  avoid  the  judgment  might  be  pleaded,6  although 
it  is  plain  that  the  merits  of  the  original  action  can  never  be  canvassed  ;7 

1  D'Aroy  v.  Ketohum,  1 1  How.  165.         6  Ibid. 

Webster  v.  Reid,  Ibid.  437.  6  Mussina    v.    Belden,    6   Abb.  Pr. 

2  Voorhees  v.  United  States  Bank,  10  165.  And  see  Amory  v.  Amory,  6  Biss. 
Pet.  449.  Huff  v.  Hutchinson,  14  How.  174 ;  B.  o.  3  Ibid.  266  ;  21  Am.  L.  Reg. 
588.  585. 

3  Borden  v.  Fitch,  15  Johns.  121.  'It  has  been  decided  in  Massachu- 
If  the  laws  of  the  state  in  which  the  setts,  that  nil  debet  is  a  proper  plea  in 
judgment  was  obtained  permit  the  de-  an  action  of  debt  on  a,  judgment  re- 
fondant  to  traverse  the  sheriff's  return,  covered  before  a  justice  of  the  peace  in 
our  courts  will  not  give  effect  to  the  another  state.  Warren  v.  Flagg,  2 
judgment,  whilst  such  proceedings  are  Pick.  448 ;  and  it  was  observed  by 
pending.  Railroad  and  Banking  Co.  Parker,  C.  J.,  that  in  the  case  of  Com- 
v.  Mercer,  6  W.  N.  C.  83.  monwealth  v.  Green,  17  Mass.  546,  the 

4  Benton  v.  Burgot,  10  S.  &R.  241.  court  rather  bowed  to  the  authority 
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any  matter  in  discharge  of  the  judgment  may,  of  course,  be  pleaded. 
Such,  then,  being  the  force  and  effect  of  a  judgment  rendered  in  another 
state,  debt  is  the  proper  form  of  action  upon  it,  aud  not  assumpsit, 
although  on  a  foreign  judgment  either  debt  or  assumpsit  will  lie,  for  it  is 
no  more  than  a  simple  contract.1  This  action  will  also  lie  upon  the 
decree  of  a  foreign  court  of  chancery,  directing  merely  the  payment  of 
a  specific  sum  of  money;2  and  upon  the  judgment  of  a  justice's  court.3 

§  1512.  But  the  law  as  settled  by  the  supreme  court,  that  no  plea 
except  nul  tiel  record  is  admissible  to  an  action  on  a  judgment  of  a  sister 
state,  has  been  changed  by  the  act  14th  April  1851,4  which  provides, 
that  it  shall  be  competent  and  lawful  for  a  defendant,  in  any  action  of 
debt  upon  a  judgment  of  a  court  of  another  state,  for  maintaining  a  plea 
in  bar  to  said  action,  to  prove  the  service  of  the  notice  or  process  by 
which  the  original  action  was  commenced,  was  made  on  him  in  this 
state.5  If  the  record  of  a  judgment  of  another  state  do  not  show  that 
personal  service  of  the  notice  or  process  by  which  the  suit  was  com- 
menced, upon  which  the  said  judgment  was  obtained,  was  made  in  such 
foreign  state,  it  shall  be  sufficient,  to  maintain  a  plea  to  the  jurisdiction 
of  the  court  in  which  such  judgment  was  rendered.6 

§  1513.  Debt  lies  upon  all  contracts  under  seal  to  pay  a  certain  sum 
of  money,  or,  if  not  for  the  payment  of  money,  but  for  the  performance 
or  forbearance  of  any  other  act,  wherever  the  covenant  or  condition  is 
secured  by  a  penalty ;  as,  on  a  bail  or  replevin  bond,  or  a  bond  to  per- 
form the  award  of  arbitrators.     Debt  on  covenant  may  be  supported  at 

than  to  the  reasons  of  the  decisions  of  it  may  be  disproved,  in  an  action  on 
the  supreme  court  of  the  United  States,  the  judgment,  to  show  want  of  juris- 
that  the  judgment  of  a  court  of  general  diction.  Knowles  v.  Logansport  Gas- 
jurisdiction  of  another  state  could  not  light  and  Coke  Co.,  19  Wall.  58.  The 
be  entered  into  on  such  a  plea,  and  defendant  may  show  a  want  of  juris- 
that  the  court  were  not  willing  to  carry  diction  either  of  the  person  or  of  the 
the  principle  further  than  those  cases,  subject-matter.  Thompson  v.  Whit- 
of  necessity,  require.  That  the ''effect"  man,  18  Ibid.  457.  And  see  Reber  v. 
of  such  judgments  was  to  be  determined  "Wright,  68  Penn.  St.  471.  Guthrie 
by  congress,  who  have  not  done  so,  but  v.  Lowry,  84  Ibid.  533. 
left  the  effect  uncertain,  as  it  was  by  the  6  A  judgment  obtained  in  a  state 
constitution.  court,  without  service  upon  the  defend- 
1  Hubbell  v.  Cowdrey,  5  Johns.  132.  ant,  otherwise  than  by  publication,  is 
*  Evans  v.  Tatem,  9  S.  &  R.  252.  not  evidence  of  any  personal  liability 
Post  v.  Neafle,  3  Caines  22.  outside  the  state  in  which  it  was  ren- 

3  James  v.  Henry,  16  Johns.  233.  dered ;  no  greater  effect  can  be  given 

4  P.  L.  614 ;  Purd.  1167.  This  act  to  such  judgment,  in  another  state, 
was  held  to  be  unconstitutional,  by  the  than  is  given  to  it  in  that  of  the  origi- 
circuit  court  of  the  United  States.  Mr.  nal  forum.  Board  of  Public  Works  v 
Justice  Grier  holding  that  the  power  Columbia  College,  17  Wall.  521.  And 
to  declare  the  faith,  credit  and  effect  see  Starbuck  v.  Murray,  5  Wend  148 
of  a  judgment  obtained  in  one  state,  in  If,  however,  the  record  show  an  ap- 
another,  is  conferred  on  congress,  by  the  pearanoo,  by  attorney,  without  service 
constitution,  and  cannot  be  executed  by  of  proce.-M,  the  defendant  is  not  t>er- 
a  state  legislature  Troy  Bank  v.  Lau-  mitted,  under  the  plea  of  nul  tiel  record, 
man  19  April  1857.  MS  to  show  that  the  attorney  had  no  au- 

1  hough  the  record  show  a  return     thority.     Hill  v.  Mendenhall.  21  Wall 
ot  personal  service  upon  the  defendants,     453. 
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the  common  law ;  and  here,  where  we  have  no  court  of  chancery,  it  will 
be  supported  liberally.  The  only  difficulty  in  the  way  of  such  an  action 
appears  to  be,  in  a  case  where  money  is  payable  by  instalments,  as  it 
might  possibly  admit  of  a  doubt  whether  the  plaintiff,  after  having 
recovered  one  instalment,  could  bring  a  second  action  on  the  covenant, 
or  whether  he  would  have  to  wait  until  all  the  instalments  should  be 
due.1  Compensation  for  the  breach  of  contracts  not  under  seal,  founded 
on  sufficient  consideration  (as  to  which,  the  principles  stated  in  speaking 
of  the  action  of  assumpsit  are  applicable),  may  be  obtained  in  this  form 
of  action ;  and  it  lies  upon  bills  of  exchange  and  promissory  notes ;  parol 
submissions  and  awards ;  for  the  use  and  occupation  of  land  ;  for  money 
had  and  received,  money  lent ;  on  a  quantum  meruit  or  valebat,  an  account 
stated,  &c. ;  and  it  is  a  general  rule,  that  where  indebitatus  assumpsit  can 
be  maintained,  debt  may.2  Debt  does  not  lie,  at  common  law,  against 
an  executor  or  administrator,  on  the  simple  contract  of  his  testator  or 
intestate  ;s  the  reasou  assigned  for  which  is,  that  the  defendant  could  not 
have  the  benefit  of  waging  his  law,  the  privilege  of  the  original  debtor 
to  discharge  himself  under  oath  f  a  similar  decision  was  rendered  by 
our  supreme  court,  in  1790  ;  from  the  report  of  which,  it  may  be  inferred, 
that  the  court  was  influenced  by  the  fear  of  overturning  the  right  to 
trial  by  wager  of  law.5  But  in  the  supreme  court  of  the  United  States, 
it  was  decided,  that  the  wager  of  law,  if  it  ever  had  a  legal  existence  in 
the  United  States,  is  now  completely  abolished ;  and  it  was  said  by 
Mr.  Justice  Story,  delivering  the  opinion  of  the  court,  that,  as  the  con- 
stitution of  the  union  has  declared,  "that  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved,  any  attempt  to  set  up  the  wager  of  law,  would 
be  utterly  inconsistent  with  this  acknowledged  right."6  The  constitu- 
tion of  this  state  having  likewise  expressly  provided  for  the  inviolability 
of  trial  by  jury,  the  same  reasoning  may,  with  equal  force,  be  directed 
against  the  existence  of  the  wager  of  law  in  its  jurisprudence.7 

1  Huber  v.  Burke,  11  S.  &  R.  245;  never  considered  a  part  of  the  law  of 
Gibson,  J.  this  state  was  held,  in  an  opinion  de- 

2  Raborg  v.  Peyton,  2  Wheat.  387.  livered  by  the  late  Mr.  Duponceau,  as 
Post  v.  Neafie,  3  Gaines  29.  United  Provost  of  the  Law  Academy.  He  says 
States  v.  Colt,  Pet.  C.  C.  149.  It  lies  — "there  is  no  instance  on  record  for 
on  a  policy  of  insurance,  not  under  142  years  since  the  first  settlement  of 
seal.  Miller  v.  Grermama  Fire  Insur-  this  state,  of  an  issue  having  been  so 
ance  Co.,  34  Leg.  Int.  339.  tried,  except  once,  it  is  said,  in  one  of 

8  1  Saund.  216.  a  (1).  the  counties  of  this  state,  when  ignor- 

4  3  Bl.  Com.  341-8.  For  the  same  ant  judges  (none  of  them  being  law 
reason,  the  statute  rendering  parties  characters)  awarded  it,  on  the  sugges- 
competent  witnesses  in  their  own  be-  tion  of  an  eminent  counsel,  disposed  to 
half,  does  not  permit  them  to  testify,  play  a  trick  on  his  adversary,  who  was 
where  the  opposite  party  is  deceased.  also   profoundly  ignorant   of  the  law 

5  Carson  v.  Hood,  4  Dall.  108.  See  which  he  undertook  to  practise.  So,  I 
Brodie  v.  Bickley,  2  Rawle  431.  understand,  the  story  was  related  by 

6  Childress  v.  Emory,  8  Wheat.  642,  the  late  Mr.  Ingersoll,  who  was  well 
674-5.  entitled  to  be  believed." 

7  That  trial  by  wager  of  law  was 
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§  1514.  Debt,  not  covenant,  is  the  proper  form  of  action  against  the 
grantee  in  a  deed-poll;1  nor,  until  the  act  of  25th  April  1850,*  did 
covenant  lie  against  the  assignee  of  a  covenantor.3  Debt  will  not  lie  on 
a  mortgage,  which  contains  no  covenant  to  pay,  and  creates  no  personal 
responsibility;4  and  an  award  of  arbitrators,  which  is  indefinite  and 
uncertain,  and  does  not  contain  such  a  finding  as  can  be  enforced  by 
execution,  is  void,  and  an  action  of  debt  cannot  be  maintained  upon  it.5 
And  it  is  said,  that  debt  cannot  be  maintained  on  an  agreement  to  pay 
money  by  instalments,  until  after  default  in  the  last  payment,6  nor  for 
interest  due  on  a  loan,  nor  where  the  defendant's  undertaking  was  col- 
lateral, as  to  answer  for  the  debt  of  a  third  person ;  unless,  in  the  first  two 
cases  the  payment  were  secured  by  a  penalty  ;7  or,  in  the  last  case,  unless 
he  has  bound  himself  in  the  same  terms  as  his  principal  ;8  assumpsit,  in 
all  these  cases,  being  the  proper  remedy.  It  is  held,  in  England,  that 
debt  will  not  lie  by  the  payee  or  indorsee  of  a  bill  of  exchange  against 
the  acceptor,  nor  by  the  indorsee  of  a  promissory  note  against  the 
maker;9  but  it  has  been  ruled,  in  the  supreme  court  of  the  United  States, 
that  debt  would  lie  by  the  indorsee  of  a  bill  of  exchange  against  the 
acceptor.10  It  is  said,  that,  at  the  common  law,  there  was  no  remedy  for 
the  recovery  of  arrearages  of  rent,  which  had  accrued  in  the  lifetime  of 
the  testator  or  intestate :  the  heir  could  not  maintain  an  action  of  debt 
for  it,  because  he  had  nothing  to  do  with  the  personal  contracts  of  his 
ancestor;  nor  the  executor  or  administrator,  because  he  could  not 
represent  the  decedent  as  to  any  contracts  relating  to  the  freehold  and 
inheritance;  but  by  the  statute  32  Hen.  VIII., c.  37,11  the  executor  or 
administrator  of  tenant  in  fee,  or  for  life,  may  bring  debt  for  these 
arrearages  against  the  lessee,  his  executors  or  administrators,  or  may 
distrain ;  and  by  §  4,  if  one  be  entitled  to  the  rent  pur  autre  vie,  his 
executors,  &c,  may  have  debt  against  the  tenant  in  demesne,  his  execu- 
tors, &c.,  or  may  distrain.12  And  the  same  remedy  is  given  to  them 
in  this  state,  by  the  act  of  1834.13 

§  1515.  At  common  law,  no  action  could,  in  general,  be  maintained  for 


1  Maule  b.  Weaver,  7  Perm.  St.  329.  '  Com.  Dig.  tit.  "Debt"  B.     Sparks 

2  P.  L.  571 ;  Purd.  751.  ».  Garriguee,  1  Binn.  152. 

3  Wilson  v.  Breohemin,  Bright.  445.  8  Lacaze  v.  Pennsylvania,  Add  79 

4  Scott  v.  Fields,  7  Watts  360.  9  Chitty  on  Bills  546-7.  Weiss  v 
Fidelity  Co.  v.  Miller,  5  W.  N.  C.  191 ;  Mauch  Chunk  Iron  Co.,  58  Penn  St' 
s.  o.  6  Ibid.  553.  And  see  Calver  v.  295,  303.  See  Home  v.  Semple  3  Mc- 
Sisson,  3  N.  Y.  264.  Lean  150. 

6  Etnier  v.  Shope,  43  Penn.  St.  110.  I0  Raborg  v.   Peyton,  2  Wheat.  385. 

6  Where  there  is  a  single  bond  for  Kirkman     v.    Hamilton,    6    Pet.    20. 

the  payment  of  several  sums  of  money  And  see   Onondaga   County  Bank   o 

at  different  days,  debt  will  not  lie,  until  Bates,  3  Hill  53. 

the  last  day  is  past ;  but  if  the  bond  be  n  Rob.  Dig.  254. 

in  n,  penal   sum,  conditioned  to  pay  n  For  the  construction  of  this  statute, 

money  at  different  days,  the  bond  be-  see  2  Bac.  Abr.  282-3.     And  see  also 

comes  absolute,  on  failure  of  payment  Wright  v.  Williams,  5  Cow  591 

at  either  of   the   days.     Redwood    v.  ls  Act  24  Febrnary  1844  229   P  L 

Consequa,  2  Bro.  77.  78 ;  Purd.  424. 
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the  recovery  of  a  legacy,1  unless  the  executor  expressly  promised  to  pay 
it  f  an  action  of  debt,  however,  has  been  expressly  given  by  the  act  of 
1834,3  or,  if  the  case  require  it,  in  the  form  of  case,  detinue,  or  account- 
render.  This  act  provides  that  •  any  person  to  whom  any  legacy  or 
bequest  of  money,  goods  or  chattels  may  be  made,  by  last  will  or  testa- 
ment, may  bring  an  action  of  debt,  detinue,  account-render,  or  an  action 
on  the  case,  for  such  legacy,  after  it  becomes  due.  The  action  ought 
not  to  be  commenced,  whilst  the  probate  of  the  will  is  suspended  by 
appeal,  as  it  cannot  be  maintained,  even  though  the  will  be  subsequently 
confirmed.4  Under  this  act,  assumpsit  as  well  as  debt  will  lie  for  an 
ascertained  pecuniary  legacy,  and  the  plaintiff  may,  in  the  same  declara- 
tion, join  a  count  for  an  unascertained  residuary  legacy.5 

§  1516.  Declaration.  The  declaration  in  this  action,  if  on  simple 
contract,  must  show  the  consideration  on  which  the  contract  was  founded, 
precisely  as  in  assumpsit ;  and  should  state  either  a  legal  liability  or  an 
express  agreement,  though  not  a  promise  to  pay  the  debt.6  But  on 
specialties  or  records,  no  consideration  need  be  shown,  unless  where  the 
performance  of  the  consideration  constitutes  a  condition  precedent, 
when  performance  of  such  consideration  must  be  averred ;  and  where 
the  action  is  founded  on  a  deed,  it  must  be  declared  upon,  except  in  the 
instance  of  debt  for  rent.7  The  declaration  should  state  the  demand 
with  certainty  ;8  but,  in  an  action  of  debt  on  a  bond,  it  is  not  necessary 
to  set  out  the  condition  in  the  narr.;  if  the  defendant  mean  to  plead 
performance  of  the  condition,  he  must  crave  oyer  of  the  bond  and  con- 
dition.9 A  declaration  in  debt  claiming  no  precise  sum  to  be  due,  is 
without  precedent ;  but  the  demand  of  one  sum  in  the  declaration  does 
not  prevent  the  recovery  of  a  smaller  sum,  diminished  by  extrinsic 
circumstances.10  In  an  action  of  debt,  the  declaration  alleged  the  suit 
to  be  on  a  certain  promissory  note  or  due-bill  in  writing ;  and  it  was  held, 
on  demurrer,  that  the  evidence,  which  was  of  a  note  under  seal,  showed 
no  substantial  variance.11 

1  De  "Witt  v.  Schoonmaker,  2  Johns,  cellor  would  do,  is  the  law  of  such  a 
246.  case.     Dunlop  v.  Bard,  2  P.  &  W.  307. 

2  Wilson  v.  Long,  12  S.  &  R.  58.  Seibert  v.  Butz,  9  Watts  490. 

s  Act  24  February  1834,  \  50,  P.  L.  6  Metcalf  v.  Robinson,  2  McLean  363. 

83;  Purd.  449.     Debt  is  the  appropri-  '  1   Chit.   PI.  114.     In  debt  for  the 

ate  form  of  action,  though  assumpsit  penalty  in  articles  of    agreement   for 

will  lie.     De  Haven  v.  Bartholomew,  the   sale  of  land,   the   vendor  should 

57  Penn.  St.  126.     Or  case,  where  it  is  count  specifically  on  the  covenant  to 

payable  in  specific  articles.    Kauffman  pay  ;  setting  out  the  covenant,  perform- 

v.  Kauffman,  2  Whart.  139.  ance  on  his  part,  and  the  breach  on  the 

4  Hantz  v.  Sealy,  6  Binn.  405.  A  part  of  the  vendee.  Huber  v.  Burke, 
legatee  named  in  a  will,  never  admitted  11  S.  &  R.  238. 

to  probate,  cannot  maintain  a  common-  8  Wilson  v.  Lenox,  1  Cr.  194.     Ash- 
law  action,  which  will  involve  a  settle-  ton  v.  Fitzhugh,  1  Cr.  C.  C.  218. 
ment  of  the  entire  estate.     Guthrie  v.  9  Burkholder  v.  Lapp,  31   Penn.  St. 
Kerr,  85  Penn.  St.  303.  322. 

5  Clark  ».  Herring,  5  Binn.  33.  An  10  United  States  v.  Colt,  Pet.  C.  C. 
action  at  law  to  recover  a  legacy  is  sub-  145.  And  see  Newlin  v.  Palmer,  11 
ject  to  the  same  principles  of  equity  as  S.  &  R.  100. 

a  suit  in  chancery ;  whatever  a  chan-       "  Emerick  v.  Kroh,  14  Penn.  St.  315. 
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§  1517.  Pleas.  The  general  issue  in  debt  on  simple  contract,  or 
on  statutes,  or  where  the  deed  is  only  matter  of  inducement,  is  nil 
debet}  To  an  action  of  debt  on  a  bond  of  indemnity,  nil  debet  is  not  a 
good  plea,  unless  the  bond  declared  on  have  only  been  introduced  as  in- 
ducement to  the  action.2  Nil  debet  is  an  improper  plea  to  an  action  of 
debt  on  a  bond,  but  advantage  can  only  be  taken  of  it  by  demurrer;  if 
the  plaintiff  choose  to  go  to  trial  on  it,  he  waives  the  irregularity,  and 
the  plea  must  be  treated  as  the  general  issue.3  In  debt  for  rent,  claimed 
under  a  lease  by  indenture,  it  is  a  good  plea,  because  the  indenture  is 
not  considered  the  gist  of  the  action ;  it  does  not  acknowledge  a  debt 
like  an  obligation ;  the  debt  accrues  by  the  subsequent  enjoyment  of  the 
demised  premises  under  it,  and  it  will  be  received  as  evidence  to  show 
the  relation  of  landlord  and  tenant,  between  the  plaintiff  and  defendant, 
and  the  amount  of  rent,  and  when  payable.4 

§  1518.  In  general,  in  debt  on  a  specialty,  the  plea  in  denial  of  the 
existence  of  the  contract  is  non  est  factum;  and  to  debt  on  matter  of 
record,  nul  tiel  record.5  In  this  state,  payment  is  a  common  plea  to  debt 
on  simple  contract  or  specialty ;  and  with  notice  of  the  special  matter, 
the  consideration  of  a  sealed  instrument  may  be  inquired  into ;  and  it 
may  also  be  made  the  general  vehicle  of  an  equitable  defence.  The 
equitable  matter  may  likewise  be  specially  pleaded.6  Under  this 
plea,  the  jury  cannot  find  any  sum  due  from  the  plaintiff  to  the  defend- 
ant.7 To  authorize  this  finding,  notice  of  defalcation  must  have  been 
given  ;  for  an  equitable  defence  under  the  plea  of  payment  is  very 
different  from  defalcation  under  that  plea ;  under  the  former  plea  and 
notice,  therefore,  the  defendant  can  only  give  such  matters  in  evidence 
as  show  that  the  plaintiff  had  no  right  to  recover ;  he  may  defeat  the 
plaintiff's  action,  but  there  must  stop ;  but  when  he  pleads  payment 
with  leave  to  give  defalcation  in  evidence,  he  may  give  evidence  of 
matter  which  entitles  him  to  a  recovery  against  the  plaintiff.8 

§  1519.  Generally,  the  plea  of  payment  admits  the  cause  of  action, 
and  supersedes  the  production  of  proof,  except,  perhaps,  in  case  of  a 
bond,  of  which  a  profert  has  been  made  and  oyer  craved ;  then  it  must 
be  produced,  to  show  that  there  is  no  variance  between  the  bond  set  out 
by  the  oyer  and  that  stated  in  the  narr.9  In  debt  on  bond,  where  pay- 
ment is  pleaded,  the  defendant  must  make  out  such  a  case  as  would 
entitle  him  to  relief  in  a  court  of  chancery.10    Under  our  practice,  this 

And  see  Malone  v.    Philadelphia,   35  Parkinson    v.   Parker,    85   Penn     St 

Leg.  Int.  290.     As   to  declarations  in  313. 

debt   on    penal    statutes,   see   Bright.  *  Bauer  v.  Roth,  4  Rawle  92-3 

Dig.    1889.     Bsp.   on    Penal    Actions  s  Ibid. 

^r1!4-  ,„fi  /  See  *«P'-M533.     As  to  the  plea 

See  supra  J  538.  of  non  damnificatus,  see  Bauer  v.  Roth, 

Bauer  v.  Roth,  4  Rawle  83-92.  4  Rawle  98-9 
8  Moyer  v.  Fisher,  24  Penn.  St.  513.         '  Anderson'  v.   Long,    10   S     &    R 

Brubaker  v.  Taylor,  76  Ibid.  83.   Such  55.  °' 

a  plea  is   bad,  on  general  demurrer.         8  King  v.  Diehl,  9  S.  &  R  409- '>"> 
Brown  v.  Dougherty  34  Leg.  Int.  248.         •  Gilinger  ».  Kulp,   5  W.'  &  S~64 

But  if  not  demurred  to,  it  admits  the  See  supra,  <S  540 
execution  of  the  instrument  sued  on.       *>  Evans  v.  Mengel   1  Penn   St  68 
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plea,  with  leave,  &c,  from  its  almost  universal  use  in  actions  of  debt,  is 
regarded  as  a  species  of  general  plea,  capable,  with  its  concomitant 
notice,  of  adaptation  to  every  variety  of  fact ;  it  is,  consequently,  under 
this  plea,  that  notice  is  most  frequently  required ;  and  hence,  under  it, 
unless  followed  by  timely  notice  of  the  matter  of  equitable  defence,  the 
proof  is  confined  to  what  is  recognised  as  payment  at  common  'law. 
Though  not  technically  a  general-issue  plea,  it  is  so  treated,  within  the 
rules  as  to  notice  of  special  matter.1  In  an  action  of  debt  on  one  of  two 
promissory  notes,  given  for  the  price  of  a  canal-boat,  evidence  is  admis- 
sible, on  the  part  of  defendant,  to  show  that  the  plaintiff,  who  sold  the 
boat,  at  the  time  of  the  sale,  fraudulently  represented  her  to  be  a  good 
boat  and  worth  the  money ;  and  to  prove  that  she  was  leaky,  was  rotten 
in  her  timbers  and  frame ;  that  no  diligence  on  the  part  of  the  defend- 
ants could  have  enabled  them  to  discover  the  condition  of  the  boat, 
and  that  it  was  known  to  the  plaintiff:  such  evidence  is  admissible,  not 
as  a  set-off,  but  as  an  equitable  defence.2 

§  1520.  By  a  rule  of  court,3  on  a  plea  of  payment  to  a  bond  or  spe- 
cialty, the  defendant,  at  least  thirty  days  before  the  trial,  must  give  the 
plaintiff  notice,  in  writing,  of  the  matter  intended  to  be  objected  in  avoid- 
ance of  the  same,  or  else  he  will  be  precluded  therefrom.  In  an  action 
of  debt  against  administrators,  on  a  bond  alleged  to  have  been  given  by 
the  intestate,  issues  were  joined  on  the  pleas  of  nil  debet — the  statute  of 
limitations — payment,  and  payment  with  leave — and  also  on  that  of  non 
est  factum — the  last  having  been  added  at  the  trial ;  a  rule  of  the  court 
of  common  pleas  of  the  county  where  the  case  was  tried,  provided 
that  "  where,  under  any  plea,  it  is  designed  to  give  the  special  matter, 
fraud,  want  of  consideration,  particular  payments  or  defalcation,  in  evi- 
dence, a  specification  thereof  in  writing  shall,  if  demanded,  be  given  to 
the  opposite  party  or  attorney,  within  twenty  days  after  demand  made ; 
otherwise,  no  evidence  of  it  shall  be  admitted ;"  the  specification  was 
demanded,  but  no  notice  of  the  proposed  defence  was  given ;  and  it  was 
held,  that  the  rule  of  court  meant  to  apply  only  to  issues  where  the  onus 
probandi  was  on  the  defendant,  and  to  affirmative  evidence  offered  by 
him  ;  that  evidence  that  the  bond  was  found  in  the  intestate's  house  after 
his  death ;  that  it  was  not  delivered  ;  that  it  was  not  the  intestate's  bond, 
and  that  the  alleged  obligee  said  she  had  never  seen  it  before,  was  not 
special  matter,  under  the  rule,  nor  at  all  within  it,  but  was  general  matter, 
admissible  under  the  general  issue,  in  debt  on  a  bond,  under  either  non 
est  factum  or  nil  debet* 

§  1521.  Judgment.  The  judgment  in  the  plaintiff's  favor,  which,  at 
common  law,  is  final  in  all  cases,  is,  that  the  plaintiff  recover  his  debt, 
and,  in  general,  nominal  damages  for  the  detention  thereof;  the  form 
of  the  judgment  is  to  be  regulated  by  the  damages  found.  A  judgment 
and  verdict,  for  more  than  the  sum  demanded  in  the  writ,  are  informal ; 
but  if  they  appear,  by  calculation,  to  be  for  the  debt  and  interest,  the 

1  Covely  v.  Fox,  11  Penn.  St.  171.  *  Rule  xxviii.  <S  99. 

2  Price  v.  Lewis,  17  Penn.  St.  51.  *  Moyer  v.  Fisher,  24  Penn.  St.  513. 
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surplus  will  be  considered  as  damages,  and  they  may  be  moulded  into 
form.1  Judgment  may  be  given  for  a  less  sum  than  is  demanded,  but,  as 
the  judgment  must  be  responsive  to  the  writ,  it  must,  in  such  case,  exhibit 
the  cause  why  it  is  given  for  a  less  sum.  The  requisite  conformity 
between  the  writ  and  judgment  may  be  complied  with,  either  by 
the  pleadings,  the  finding  of  the  jury,  or  a  remittitur  entered  by  the 
plaintiff,  either  before  or  after  verdict,  or  even  after  demurrer.2  The 
plaintiff  is  entitled  to  full  costs,  however  small  may  be  the  amount  of 
the  verdict. 

§  1522.  Judgment  by  default  of  a  plea,  in  debt,  is  usually  final,  for,  as 
was  held  in  Arden  v.  Connel,3  when  it  is  for  use  and  occupation,  or  for 
foreign  money,  or  for  not  setting  out  tithes,  an  inquisition  is  necessary  to 
ascertain  the  rent  or  the  value  of  the  foreign  money  or  of  the  tithes ;  and 
it  seems  to  be  the  practice,  to  award  an  inquest  to  ascertain  all  beyond 
ordinary  damages,  for  the  breach  of  any  covenant  in  an  indenture  or  deed. 
The  statute  has  been  held  not  to  extend  to  a  bail-bond,  a  replevin-bond,  a 
petitioning-creditor's  bond,  or  a  common  money-bond,  for  all  which  sum- 
mary or  equitable  relief  is  provided  by  particular  statutes ;  but  it  may 
be  affirmed  to  extend  to  every  penalty  by  breach  of  covenant,  where 
specific  relief  is  not  otherwise  provided.  Hence,  the  proper  judgment  by 
default,  in  debt  on  an  insolvent's  bond,  is  an  interlocutory  one,  "  that  the 
plaintiff  ought  to  recover  his  damages  against  the  defendant  on  occasion 
of  the  premises,"  accompanied,  where  there  is  another  defendant  who 
appears,  by  an  award  of  a  special  venire,  tarn  ad  triandum  quam  ad  inqui- 
rendum. In  practice,  however,  this  venire  is  a  fiction,  and  is  never 
awarded,  but  the  jury,  who  try  the  issue  formed,  is  supposed  to  have 
been  sworn  as  if  the  writ  were  in  that  form.  The  oath  prescribed  by  the 
legislature  for  all  cases,  is  to  try  the  issue  joined,  and  as  to  the  defaulting 
defendant,  he  is  no  party  to  it ;  the  form  of  oath  must,  to  secure  justice, 
be  practically  disregarded,  by  taking  the  damages  assessed  by  the  jury 
to  be  the  amount  for  which  each  is  liable,  and  to  give  judgment  against 
them  jointly.4  Writs  of  inquiry  have  seldom  issued  in  actions  of  debt  ; 
when  the  amount  can  be  ascertained  by  calculation,  execution  issues 
for  it,  and  if  injustice  appear,  the  court,  or  a  judge  at  chambers,  will, 
before  the  return-day,  give  relief,  on  cause  shown.5 

III.  Of  the  action  of  covenant. 
§  1523.  When  the  action  lies.  Covenant  lies  for  the  recovery  of 
damages  for  the  breach  of  every  agreement  under  seal,  or,  as  it  is  techni- 
cally called,  a  specialty  ;  whether  expressly  stated  in  the  instrument,  or 
implied  from  the  terms  used  iu  it.6  No  particular  form  of  words  is 
requisite  to  constitute  a  covenant ;   whatever  imports  an  agreement  is 

1  Friedly  v.  Seheetz,  9  S.  &  R.  156.         3  1  Dow.  &  Ryl.  529. 

A  verdict  in  debt,  finding  no  specific         *  O'Neal  v.  O'Neal,  4  ~W.  &  S.  131. 

sum,  is  void.     Schmertz  v.  Shreve,  62  See  supra,  \  454. 

Penn.  St.  457.  »  Gray  v.  Coulter,  4  Penn.  St.  190. 

2  Hughes  v.  Union  Insurance  Co.,  8         6  1  Chit.  PI.  115.     Shaeffer  v.  Gcis- 
"Wheat.  294.  enberg,  47  Penn.  St.  500. 
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sufficient;1  thus,  if  a  lessor  grant  that  his  lessee  shall  take  firewood, 
without  taking  more  than  is  necessary,  this  exception  implies  a  covenant 
that  the  lessee  will  not  cut  more  than  is  necessary.2  But  a  conveyance 
made  subject,  by  the  habendum,  to  an  existing  incumbrance,  does  not 
create  a  covenant  on  the  part  of  the  grantee  for  its  payment  ;3  and  a 
clause  inserted  in  an  agreement  under  seal,  solely  to  prevent  the  convey- 
ance being  treated  as  an  advancement,  will  not  support  an  action  of 
covenant.4 

§  1524.  "  An  action  of  covenant,"  says  Gibson,  C.  J.,  "  lies  on  a  spe- 
cialty exclusively,  and  not  on  a  specialty  modified  or  enlarged  by  simple 
contract  ;5  to  the  universality  of  this  rule,  Jordan  v.  Cooper6  is  an 
undoubted  exception ;  but  the  supposition,  that  it  has  driven  the  rule 
from  our  courts,  is  au  erroneous  one.  There,  it  was  determined,  that  the 
acceptance  of  a  deed,  after  the  appointed  day  of  delivery,  might  be 
pleaded  as  equivalent  to  performance  at  the  day,  to  entitle  the  vendor  to 
a  specific  execution  of  the  contract ;  but  the  remedy  was  not  viewed, 
as  to  anything  but  the  form  of  it,  in  the  light  of  an  action  at  law, 
or  as  anything  else  than  a  substitute  for  a  bill  in  equity.  From  what 
fell  from  the  chief  justice  and  myself,  it  may  be  supposed,  that  we 
took  the  plaintiff  to  be  without  remedy  at  law,  and,  in  fact,  the  matter 
was  considered  in  that  aspect ;  but  it  is  certain  that,  although  he  had 
no  legal  remedy  on  the  writing,  he  might  have  maintained  assumpsit 
on  the  contract,  as  modified  by  the  acceptance,  in  which  the  specialty 
would  have  been  admissible  as  inducement  to  show  what  parts  of  the 
original  contract  were  incorporated  with  the  new  one.  Such  is  the  prin- 
ciple of  Baird  v.  Blaigrove,7  Jewel  v.  Schroepel,8  and,  perhaps,  Mudd  v. 
Mudd,9  which  seem  to  be  founded  on  Heard  v.  Wadham,10  and  other 
modern  English  cases,  which  are  not  authority  here.11  In  these,  it  has 
been  determined  that  where  the  stipulations  in  a  deed  are  incorporated 
in  a  parol  contract,  with  matters  unconnected  with  the  deed,  assumpsit 
lies  for  a  breach  of  it,  as  an  entire  thing.  But  it  is  obvious,  that  this 
remedy  is  an  inefficient  one,  and  absolutely  worthless,  after  a  lapse  of  six 
years ;  consequently,  its  existence  at  law  furnishes  no  objection  to  a 
specific  execution  in  equity,  to  enforce  which  was  the  object  in  Jordan  v. 
Cooper.  That  covenant  is  not  maintainable  on  a  heterogeneous  agree- 
ment, as  a  common-law  remedy,  is  most  undoubted  ;  and  for  the  reason 
that  a  contract  cannot  rest  partly  in  writing  and  partly  in  parol ;  for,  as 

1  Hallett    v.   Wylie,   3    Johns.   48.  420. 
McKnight  v.  Kreutz,  51  Perm.  St.  232.         5  Luoiani   v.   American  Fire   Insur- 

A  recital  in  a  deed  may  amount  to  a  ance  Co.,  2  Whart.  167.  See  Monocacy 

covenant.     Farrall  v.  Hilditch,  5  C.  B.  Bridge  Co.  v.   American   Iron  Bridge 

(N.  S.)  840.     Lay  v.  Mottram,  19  Ibid.  Manufacturing  Co.,  83  Penn.  St.  517. 
479.                      "  6  3  S.  &  R.  579. 

1  Com.  Dig.  tit.  "Covenant,"  A.  2.  '1  Wash.  (Va.)  170. 

3  Act  12    June   1878,    P.   L.   205 ;         8  4  Cow.  564. 
Purd.  2160.    Moore's  Appeal,  6  W.  N.         9  3  H.  &  J.  438. 

0.  474.     Samuel  v.  Peyton,  Ibid.  476.  10  1  East  619. 

Thomas  v.  Wiltbank,  Ibid.  477.  "  See   Foster  v.  Allanson,   2  T.  E. 

*  Hummel  v.  Hummel,  80  Penn.  St.  479.     Littler  v.  Holland,  3  Ibid.  590. 
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the  alteration  of  a  contract  makes  it  a  different  contract,  just  as  the 
altering  of  an  instrument  is  laid  in  an  indictment  of  forgery,  as  the 
making  of  a  new  and  entire  instrument,  which  it  is  in  effect;  so,  the  alter- 
ing of  a  written  contract  by  parol,  makes  it  all  parol.  And  it  is  cer- 
tainly more  reasonable;  that  the  parol  part,  being  the  more  recent 
expression  of  the  intention,  should  draw  to  its  nature  the  retained 
stipulations  of  the  old  contract,  than  that  the  latter  should  draw  to  them 
the  parol  stipulations,  which  are  incapable  of  assimilation  to  a  specialty. 
The  matter  for  consideration,  therefore,  is,  whether  necessity  requires  the 
principle  of  Jordan  v.  Cooper  to  be  carried  further  than  the  case  there 
decided,  in  which  there  was  no  modification  of  the  covenants  on  which  the 
defendant  was  called  to  respond.  Now,  there  is  a  substantive  difference 
between  an  alteration  of  the  plaintiff's  stipulations,  being  but  conditions 
precedent  to  the  action,  and  those  of  the  defendant,  on  which  it  is 
directly  founded.  The  performance  of  the  first  may  be  waived,  before 
the  day,  so  as  to  entitle  the  plaintiff,  without  more,  to  an  action  on  the 
defendant's  covenants ;  and  it  is  but  a  step  further,  to  sustain  it,  on  a 
waiver,  after  the  day,  in  order  to  satisfy  the  requirements  of  justice  by 
a  specific  execution.  But  to  sustain  a  count,  based  specifically  on  cove- 
nants modified  by  parol,  would  require  us  to  give  to  the  whole  the 
quality  and  effect  of  a  specialty ;  the  parts  superadded  would  be 
exempt  from  the  statute  of  limitations ;  and  the  money  secured  by  them 
would  come  in  for  a  preference  before  the  simple-contract  debts  of  a 
decedent.  It  is  certainly  less  incongruous,  to  reduce  the  whole  to  parol ; 
the  written  contract  being  treated  as  abandoned,  or  used  no  further  than 
to  mark  the  terms  and  extent  of  the  new  stipulations."1 

§  1525.  The  present  inquiry  relating  merely  to  the  application  of  the 
remedy,  it  would  be  irrelevant,  to  examine  into  the  nature  and  descrip- 
tion of  the  different  covenants,  which  only  appropriately  fall  within  the 
scope  of  treatises  on  the  law  of  nisi  ■prim,  and  may  be  found  described 
in  them  all.2  Covenant  is  the  usual  civil  remedy  upon  indentures  of 
apprenticeship ;  against  the  master  for  not  instructing  his  apprentice,  or 
against  a  party  who  covenanted  for  the  due  service  of  such  apprentice, 
but  will  not  lie  against  an  infant  apprentice.3  It  lies  also  on  articles  of 
agreement  under  seal,  or  deeds  of  separate  maintenance  f  and  on  cove- 
nants in  deeds  of  conveyance,  &c,  for  good  title;  on  charter-parties  of 
affreightment ;  on  policies  of  insurance  under  seal ;  on  annuity-deeds  f 
and  on  covenants  in  indentures  of  copartnership.6     A  parol  agreement 

1  Vicary  v.   Moore,  2  Watts  456-7.  not  responsible   for   a  breach   of  the 

And  see  Lawall  v.   Rader,  24    Penn.  covenants  of  the  indenture.     Velde  v 

St.  283.     Lehigh  Coal  and  Navigation  Levering,  2  Rawle  269.     Leech  v  Ag- 

Co.  v.  Harlan,  27  Ibid.  430.    McGrann  new.  7  Penn.  St.  21.    Nor  is  the  father 

v.    North   Lebanon   Railroad   Co.,   29  of  the  apprentice.     McAdams  v    Sfcil- 

Ibid.   82.     Barnhart  v.   Riddle,  Ibid,  well,  13  Ibid.  90 

9h  „     M     t>     ,  ,  „  ,  *J    Chit  P1-  114-     And  se«  Nune 

bee  Mr.  Rawle's  excellent  work  on     v.  Craig,  5  Bos.  &  Pul.  148. 

Covenants  for  Title.  6  Ibid. 

8  1  Chit.  PL  116.    A  guardian,  who        6  Addams  v.  Tutton,  39  Penn    St. 

assents  to  the  binding  of  his  ward,  is     447. 
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cannot  be  set  up,  in  an  action  of  covenant  upon  a  guarantee  for  the  pay- 
ment of  rent.1  The  action  of  covenant  is  the  appropriate  and  most  defi- 
nite remedy,  where,  in  affirmance  of  the  contract,  a  vendor  seeks  to 
recover  the  purchase-money  upon  articles  of  agreement  for  the  sale  of 
land,  the  vendee  not  having  entitled  himself  to  a  deed,  by  fulfilling  his 
part  thereof.2  An  action  of  covenant  upon  articles  of  agreement  for  the 
sale  of  land,  to  recover  the  purchase-money,  is,  in  effect,  an  equitable 
proceeding,  to  compel  specific  performance  of  the  contract,  and  is  to  be 
governed  by  the  same  equitable  principles.3 

§  1526.  It  is  also  a  remedy,  and  is  said  to  occur  most  frequently,  on 
leases — either  at  the  suit  of  the  lessee,  his  executor  or  assignee,  against 
the  lessor,  for  the  breach  of  a  covenant  for  quiet  enjoyment,  &c,  or  by 
the  lessor,  &c,  against  the  lessee,  &c,  for  non-payment  of  rent,  not 
repairing,  &c.4  At  common  law,  upon  the  death  of  a  lessor  seised  in 
fee,  his  heir  might  sue  for  a  subsequent  breach  of  a  covenant  running 
with  the  land,  although  not  named  in  the  lease  f  and  the  action  of  debt 
lay  for  the  assignee  of  the  reversion  for  rent,  at  common  law;6  but  no 
persons  could  formerly  support  an  action  of  covenant,  nor  take  advantage 
of  any  covenant  or  condition,  except  such  as  were  parties  or  privies 
thereto ;  and,  of  course,  no  grantee  nor  assignee  of  any  reversion  or  rent.7 
To  remedy  this,  the  statute  of  32  Hen.  VIII.,  c.  34,  gives  the  assignee  of 
a  reversion  the  same  remedies  against  the  lessee,  or  his  assignee,  or  their 
personal  representatives,  upon  covenants  running  with  the  land,  as  the 
lessor  or  his  heir,  or  their  successor,  had  at  common  law ;  and,  on  the  other 
hand,  such  assignee  is  liable,  by  the  statute,  to  an  action  for  a  breach  of 
covenant  running  with  the  land,  as  the  lessor,  &c,  was  at  common  law.8 
The  statute,  however,  only  extends  to  the  assignee  of  the  legal  estate.9 

§  1527.  It  seems,  that  a  conveyance  of  a  lot,  on  ground-rent,  described 
as  "  bounded  on  the  south  by  Beck  street,  to  be  laid  open  fifty  feet  wide, 
from  Sixth  street  to  Seventh  street,"  creates  a  covenant  that  the  street 
should  be  opened  of  that  width,  to  give  access  to  the  lot ;  and  that  such 
covenant,  while  it  remains  unbroken,  runs  with  the  land.  But  that  an 
action  for  a  breach  of  such  covenant  could  be  maintained  only  by  him 
who  was  the  owner  at  the  time  of  the  breach,  and  not  by  a  subsequent 
grantee.10     Notwithstanding,  however,  the  apparent  incongruity  of  the 

1  Allen  v.  Herman,  3  Phila.  378.  8  Rob.  Dig.  227.  See  Streaper  v. 
Though  an  equitable  defence  is  admis-  Fisher,  1  Rawle  161.  Fishery.  Lewis, 
sible  in  an  action  of  covenant,  yet,  as  1  Clark  428.  A  covenant  to  pay  the 
to  the  plaintiff,  it  is  strictly  a  legal  principal  of  a  ground-rent,  at  the  end 
action.  Lehigh  Coal  and  Navigation  of  a  certain  fixed  period,  runs  with 
Co.  v.  Harlan,  27  Penn.  St.  429.  the    land.      Springer  v.    Phillips,   71 

2  Love  v.  Jones,  4  Watts  465.  See  Penn.  St.  60.  Otherwise,  of  a  collat- 
this  case,  for  a  view  of  the  advantages  eral  covenant  to  a  third  person, 
of  this  remedy  over  that  by  ejectment.  Grubb's  Appeal,  66  Ibid.  117. 

8  Nicol  v.  Carr,  35  Penn.  St.  381.  9  Whitton  v.  Peacock,  2  Bing.  N.  C. 

4  Franciscus  v.  Reigart,  4Watts  111.  411. 

6  Lougher  v.  Williams  2  Lev.  92.  10  Dailey  v.  Beck,  Bright.  107.     The 

6  1  Saund.  241  e.  conveyance    of    a    lot    described    as 

'  1  Chit.  PI.  117.  bounded  on  a  street  laid  out,  but  not 
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decisions,  it  seems  to  have  been  settled,  that  covenant  did  not  lie  against 
one  who  had  not  actually  sealed  the  deed.  Forms  of  pleading,  it  was 
said,  are  touchstones  of  the  law,  and  no  pleader  could  make  a  successful 
profert  of  a  deed-poll  as  the  act  of  one  who  had  not  sealed  it.  Mutual 
covenants  may  be  contained  in  the  same  instrument,  but  each  must  seal 
and  deliver  his  own,  exactly  as  if  they  were  contained  in  several  parts 
of  it.1  But  it  is  now  provided  by  statute,2  that  in  all  cases  to  enforce 
the  payment  of  ground-rent,  due  and  owing  upon  lands  or  tenements, 
held  by  virtue  of  any  lease  for  life,  or  a  term  of  years,  or  in  fee,  the 
lessor,  his  heirs  and  assigns,  shall  have  a  full  and  complete  remedy 
therefor,  by  action  of  covenant  against  the  lessee  or  lessees,  his,  her  or 
their  heirs,  executors,  administrators  or  assigns,  whether  the  said  pre- 
mises, out  of  which  the  rent  issues,  be  held  by  deed-poll  or  otherwise. 
Before  this  act,  the  law  was  otherwise;3  it  was  designed  to  give  an 
action  of  covenant  for  rent  reserved  by  deed,  which  had  not  been  sealed 
by  the  defendant;4  under  it,  covenant  will  lie  against  the  assignee  of 
the  lessee,  for  arrears  which  accrued  before  the  assignment.5 

§  1528.  A  purchaser  at  sheriff's  sale  of  a  ground-rent,  may  maintain 
covenant  against  the  owner  of  the  land  out  of  which  it  issues;6  and  all 
the  assignees  of  a  lot  of  ground,  subject  to  a  ground-rent,  though  claiming 
by  assignments  of  different  dates,  may  be  joined  in  an  action  of  covenant 
for  arrears  of  ground-rent  accruing  after  their  several  assignments.7 
Arrears  of  ground-rent,  in  a  personal  action,  bear  interest  from  the  time 
they  fall  due;8  but  not  where  recourse  is  had  to  the  land;9  an  assignee 
of  the  lessee  ought  not  to  be  charged  with  interest  on  arrears  which 
accrued  prior  to  the  conveyance  to  him  ;  but  on  subsequent  arrears,  he 
is  liable  for  interest.10  Covenant,  and  not  account-render,  is  the  proper 
remedy  for  wrongfully  dissolving  a  partnership,  entered  into  by  articles 
under  seal,  and  for  wrongful  acts  tending  thereto,  and  it  will  lie,  with- 
out an  express  covenant  to  sustain  it." 

§  1529.  An  action  of  covenant  under  the  32  Hen.  VIII.  is  transitory, 
being  founded  on  privity  of  contract,  and  will  therefore  lie,  in  Pennsyl- 
vania, whether  the  lands  be  abroad  or  in  the  county  in  which  the  action 
is  brought.12    As  assumpsit  is  the  proper  remedy  to  recover  unliquidated 

opened,   does  not  create  an    implied  435.     For  a  more  extended  view  of  this 

covenant  on  the  part  of  the  grantor,  subject,  see  Mr.  Cadwalader's  work  on 

that  such  a  street  shall  exist ;  it  hav-  the  Law  of  Ground-Rents, 
ing  been  vacated  by  legislative  author-         6  Streaper  v.  Fisher,   1  Rawle  155. 

ity.    Bellingers.  Union  Burial  Ground  And  see  Conrad  v.  Smith  5W  N   c' 

Society,  10  Penn.  St.  135.  402;  s.  c.  7  Ibid.  160. 

1  Maule  v.  Weaver,  7  Penn.  St.  331.         7  Hannen  v.  Ewalt,  18  Penn.  St.  9. 
Wilson  v.  Brechemin,  Bright.  445.  8  Buck  v.  Fisher,  4  Whart  516 

2  Act  25  April  1850,  J  8,  P.  L.  571 ;         9  Bantleon   p.    Smith,  2  Binn  '  146 
Purd.  751.  Ter  Hoven  v.  Kerns,  2  Penn.  St.  96. 


Irish   v.   Johnston,    11    Penn.  St.        lu  McQuesney  v.  Hiester,  33  Penn  St 

-9.     Maule  v.  Weaver,  7  Ibid.  329.  435.  ' 

Louer  v.   Hummel,   21  Penn.  St.        " 
-4.  u  ' 

5  McQuesney  v.  Hiester,  33  Penn.  St.  502. 


4  Louer  v.   Hummel,   21  Penn.  St.        "  Addams  v.  Tutton,  39  Penn  St  447 

5  d\. «_.„„ ..  xt: „  „„__  o.      Z  He™ood  v.  Cheeseman,  3  S.  &  R 
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damages  for  the  breach  of  a  parol  promise,  covenant  is  exclusively  appli- 
cable to  every  uncertain  demand  arising  on  a  specialty;  and  as,  in 
assumpsit,  every  simple-contract  debt,  however  certain,  may  be  reco- 
vered in  the  form  of  damages,  so  every  debt  evidenced  by  deed,  is  the 
subject  of  this  action,  even  though  secured  by  a  penalty;  and,  in  this 
latter  case,  it  is  sometimes  even  preferable  to  proceed  in  covenant,  as 
will  be  seen  when  the  election  of  actions  is  considered.  Where  a  cove- 
nant is  made  by  one  man  for  the  benefit  of  another,  the  action  must 
be  brought  in  the  name  of  him  who  made  the  covenant,  and  not  in  that 
of  the  person  for  whose  benefit  it  was  made;1  but  it  is  otherwise  in 
assumpsit;  there,  the  person  for  whose  benefit  the  promise  is  made  may 
support  the  action.2 

§  1530.  Since  the  act  of  1705,  the  law  of  England,  in  cases  of  inde- 
pendent covenants,  that  one  party  may  have  his  action  before  he  has 
performed  his  part,  does  not  hold  in  Pennsylvania,  as,  by  that  act,  the 
adverse  party  may  give  any  bond,  bill,  receipt,  account  or  bargain  in 
evidence,3  to  lessen  or  destroy  the  right  to  damages.  But  this  act  must 
not  be  understood  to  adeem  the  right  of  action  altogether,  but  only  to 
allow  evidence  by  way  of  set-off,  or  in  mitigation  of  damages,  which,  in 
the  circuit  court  of  the  United  States,  adopting  the  English  rule,  has 
been  rejected  as  inadmissible,4  where  the  covenants  are  independent. 
The  rule  in  this  state  appears  to  be,  that  where  the  covenants  are  mutual 
and  concomitant,  one  party  cannot  call  on  the  other  to  perform  his  part  of 
the  contract,  without  having  actually  performed  or  tendered  perform- 
ance of  his  own  ;5  but  where  covenants  are  mutual,  and  to  be  per- 
formed at  the  same  time,  the  plaintiff  need  only  aver  his  readiness  and 
willingness  to  perform.6  On  the  other  hand,  where  the  covenants  are 
independent,  an  action  may  be  maintained  for  a  breach  on  the  part  of 
the  defendant,  without  showing  performance  by  the  plaintiff.  As,  where 
A.,  by  articles  of  agreement,  leased  a  mill,  &c,  to  B.,  for  a  term  of 
years,  in  consideration  of  a  yearly  rent,  which  B.  covenanted  to  pay,  and 
A.,  by  the  same  articles,  covenanted  to  build  an  addition  to  the  dwell- 
ing-house, and  to  make  certain  improvements  in  the  mill,  and  the  de- 
fendant entered  and  used  the  mill,  &c. ;  it  was  held,  that  in  an  action 
on  the  covenant  to  pay  rent,  it  was  not  necessary  tc  aver  or  prove  per- 
formance of  the  covenant  to  build,  &c,  but  that  the  jury  might  defalk 
from  the  damages  the  amount  of  injury  which  the  defendant  had 
sustained,  from  a  non-performance  of  his  covenant  by  the  plaintiff.7 
Covenant  will  lie  on  an  agreement  to  pay  one-half  of  a  reasonable  rent  for 

1  Strohecker  v.  Grant,   16  S.  &  R.  *  Webster  v.  "Warren,  2  W.  C.  C.  456. 

237.     Directors  of  the  Poor  v.  McPad-  See  Kates  v.  Dougherty,  1  Phila.  264. 

den,  1  Gr.  230.    A  husband  may  main-  5  Cassell  v.  Cooke,  8  S.  &  R.  268. 

tain  covenant  upon  a  sealed  instrument  Graces.  Regal,  11  Ibid.  351.    Withers 

between  his  wife   and  a  third  party,  v.  Atkinson,  1  Watts   236.     Stokes  v. 

made  with  his  assent.  Linden  v.  Kelly,  Burrell,  3   Gr.    241.     Hester    v.    Mc- 

5  W.  N.  C.  527.  Neille.  6  Phila.  234.     See  supra,  £  537. 

1  Strohecker  v.  Grant,   16  S.  &  R.  6  Williams  v.  Bentley,  27  Penn.  St. 

241.  294. 

a  Stout  v.  Rassel,  2  Yeates  337.  7  Obermyer  v.  Nichols,  6  Binn.  159. 
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land  occupied  by  the  covenantee,  the  amount  being  to  be  ascertained  by 
the  testimony  j1  and  where  the  defendants  had  undertaken  to  pay  the 
plaintiff  all  that  they  received  for  certain  work  to  be  done  by  him,  he 
may  recover  what  they  received,  for  what  he  actually  did,  although  it 
was  not  all  he  had  covenanted  to  do.2  But  a  recovery  in  one  action  of 
covenant  is  no  bar  to  another  on  the  same  instrument,  claiming  for 
another  breach.3 

§  1531.  By  the  act  of  1840,4  it  is  provided,  that  in  all  actions  of 
covenant,  upon  any  covenant  for  the  payment  of  rent,  on  any  ground- 
rent  deed,  if  the  officer,  to  whom  the  writ  of  summons  is  directed,  shall 
make  return  of  the  same,  with  nihil  indorsed  thereon,  it  shall  be  law- 
ful for  the  plaintiff  to  sue  out  an  alias  writ  of  summons,  returnable 
in  like  manner  as  other  writs  of  summons ;  and  thereupon,  if  the  officer 
shall  make  return  of  the  said  alias  writ,  with  nihil  indorsed  thereon,  the 
said  return  of  two  nihils  shall  be  in  all  respects  equivalent  to  actual 
service  of  the  same,  as  is  now  the  practice  in  cases  of  scire  facias  on 
judgments  and  mortgages ;  it  shall  be  the  duty,  however,  of  the  officer 
to  give  notice  of  the  alias  writ,  by  serving  a  copy  thereof  on  the  tenant 
in  possession  of  the  premises,  if  any,  or  if  there  be  no  such  tenant,  by 
posting  a  copy  of  the  same  on  some  conspicuous  part  of  the  premises,  at 
least  ten  days  prior  to  the  return-day  thereof,  and  also  by  publication 
in  one  or  more  newspapers,  in  such  manner  and  for  such  time  as  the 
court,  by  rule  or  otherwise,  shall  direct ;  and  the  plaintiff  must  have 
filed,  within  two  weeks  after  the  return-day  of  the  first  writ  of  summons, 
in  the  office  of  the  prothonotary  of  the  said  court,  a  copy  of  the  deed 
on  which  the  suit  is  brought.5  To  entitle  a  plaintiff  to  judgment  upon 
two  returns  of  nihil  habet,  on  the  quarto  die  post,  the  second  scire  facias. 
must  have  issued  ten  days  before  the  return-day;6  and  the  narr.  should 
have  been  filed  as  in  other  cases  of  summons.7  But  if  the  judgment  be 
under  $100,  it  does  not  carry  costs.8 

1  Hall  v.  Stewart,  12  Perm.  St.  211.  5  W.  N.  0.  567. 

2  MoShiffery  v.  Sheron,  1  Phila.  '  Pennsylvania  Hospital  v.  White, 
496.  District  Court,  Phila.,  25  March  1845. 

3  Merchants'  Insurance  Co.  v.  Algeo,  Why  execution  should  not  be  set  aside, 
31  Penn.  St.  446.  Beach  u.  Crain,  2  and  judgment  opened.  Pa-  curiam. 
N.  Y.  86.  Several  actions  of  covenant  We  are  of  opinion,  that  to  entitle  a 
will  lie,  for  a  debt  payable  by  instal-  plaintiff  to  a  judgment  by  default,  for 
ments.  Hepburn  v.  Mans,  31  Leg.  Int.  want  of  appearance,  upon  a  return  of 
356-  two  nihils,  under  the  act  of  8th  Anril 

1  Act  8   April    1840,    P.    L.   249;  1X40,  "  for  the  better  securing  the  pay- 

Purd.  751.  ment  of  ground-rents,"  it  is  necessary 

See  act  8  April  1857,   P.  L.   175,  that  a  narr.  should  be  filed,  as  in  other 

Purd.  751,  as  to  such  actions  in  Phila-  cases  of  summons;  this  judgment  was 

delphia.  therefore    irregular.      Judgment    and 

6  Laws  v.  McDanel,  1  Clark  421.  execution  set  aside. 
The  return  need  not  show  on  its  face  In  Philadelphia,  the  nlin<r  of  a  do- 
that  there  was  no  tenant  in  possession,  claration  is  dispensed  with^by  act  8 
Hawkins  v.  Weightman,  71  Penn.  St.  April  1857,  P.  L.  175;  Purd.  751 
128.  To  sustain  a  judgment  on  two  8  Janney  v.  Funston  1  Phila  373 
nihils,  there  must  be  a  strict  compli-  In  Philadelphia,  costs  are  o-iven  in  such 
ance  with  the  act.  Rudderon  v.  Hodges,  cases,  bv  the  act  of  1857   ut  supra 
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§  1532.  Declaration.  The  declaration  in  this  action  (for  it  is  to  be 
observed,  that  a  statement  under  the  act  of  1806  would  be  improper)1 
must  aver  that  the  contract  was  under  seal ;  and  should  usually  make  a 
profert  thereof,  or  show  some  excuse  for  the  omission  ;  it  is  not  necessary 
to  state  the  consideration  of  the  defendant's  covenant,  unless  the  per- 
formance of  it  constituted  a  condition  precedent,  when  such  perform- 
ance must  be  averred ;  the  consideration  must  be  also  truly  described, 
and  proved  as  laid  ;2  and  only  so  much  of  the  deed  and  covenant  should 
be  set  forth  as  is  essential  to  the  cause  of  action,  and  each  may  be  stated 
according  to  the  legal  effect,  though  it  is  more  usual  to  declare  in 
the  words  of  the  deed  ;3  the  breach  also  may  be  in  the  negative  of  the 
covenant,  generally,4  or  according  to  the  legal  effect,  and  sometimes  in 
the  alternative;  and  several  breaches  may  be  assigned  at  common  law; 
damages,  being  the  object  of  the  suit,  should  be  laid  sufficient  to  cover 
the  real  amount.6  In  an  action  of  covenant  brought  by  A.,  it  was  held, 
that  the  plaintiff  might  file  a  new  narr.,  setting  forth  an  agreement  under 
seal,  in  the  name  of  B.,  agent  of  A.6 

§  1533.  Pleas.  In  covenant,  it  is  said  in  the  English  books,  there  is 
strictly  no  plea,  which  can  be  termed  a  general  issue,  for  non  est  factum 
only  puts  in  issue  the  fact  of  sealing  the  deed  ;7  and  non  infregit  conven- 
tionem,  and  nil  debet,  are  insufficient  pleas  ;  and,  therefore,  most  matters 
of  defence  must,  in  England,  be  pleaded  specially.8  But,  in  Pennsyl- 
vania, there  is  a  form  of  plea  of  the  nature  of  a  general  issue,  which  has 
obtained  the  sanction  of  long  usage,  under  which  the  defendant  may 
give  in  evidence  anything  which  he  might  have  pleaded ;  this  plea  is 
performance,  usually  pleaded  with  leave  to  give  in  evidence  everything 
that  amounts  to  a  defence,  upon  notice  to  the  plaintiff,  without  form.9 
It  is  an  equitable  plea,  like  payment,  and,  consequently,  may  be  sup- 
ported by  the  same  equitable  evidence.10  If  pleaded,  without  an  absque 
hoc,  it  admits  the  plaintiff's  performance  of  his  part  of  the  agreement, 
when  he  avers  performance  in  the  declaration.11  The  plea  of  non  infregit 
conventionem  in  covenant,  on  an  instrument  under  seal  for  the  payment  of 
money,  is  an  affirmative  one  in  fact,  and  leaves  the  onus  on  the  defendant 
to  prove  payment.  Under  such  a  plea,  under  our  blended  system  of  law 
and  equity,  a  defendant  can  set  up  any  facts  in  defence,  which,  though 
not  amounting  to  payment,  would  excuse  non-payment — anything  which 
would  show  that,  in  good  conscience,  he  ought  not  to  be  called  on  to 
perform  his  covenant.12 

1  Dixon  v.  Sturgeon,  6  S.  &  R.  25.  7  Evans  v.  Dravo,  24  Penn.  St.  62. 

2  Farmers'  and  Mechanics'  Bank  v.  8  1  Chit.  PI.  120.  And,  in  covenant, 
Smith,  3  S.  &  R.  63.  it  is  no  objection  to  a  special  plea,  that 

3  1  Chit.  PI.  120.  Henry  «.  Cle-  it  amounts  to  the  general  issue.  Smith 
land,  14  Johns.  400.     Williams  v.  Hea-  v.  Justice,  6  Phila.  234. 

ley,  3  Den.  363.  9  Bender  v.  Fromberger,  4  Dall.  439. 

*  Bender  v.  Fromberger,  4  Dall.  436.  10  Neave  v.  Jenkins,  2  Yeates  107. 

6  1  Chit.  PI.  116.  n  Zents   v.   Legnard,   70    Penn.  St. 

6  Druckenmiller  v.  Young,  27  Penn.  192. 

St.  97.  lz  Evans  v.  Dravo,  24  Penn.  St.  62. 
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§1534.  In  an  action  upon  a  covenant  to  account  and  pay,  "at  any- 
time, when  lawfully  required,"  the  defendant  cannot  avail  himself,  under 
the  plea  of  covenants  performed,  of  the  defence  that  he  had  not  been 
lawfully  required  to  account  and  pay  before  suit  brought.1  With  this 
plea,  non  est  factum  may  be  joined.2  Where  the  declaration  on  a  bond 
does  not  set  forth  the  condition,  the  want  of  oyer  of  the  condition,  in  a 
plea  of  performance,  is  fatal  on  demurrer.3  The  objection  to  the  plea 
of  non  infregit  conventionem  appears  to  arise  from  the  form  of  the  cov- 
enant; where  the  covenant  is  negative,  this  plea  being  a  negative  one, 
there  would  be  two  negatives,  out  of  which  there  could  not  be  a  good 
issue ;  if,  then,  this  plea  can  be  pleaded  in  any  case,  it  must  be  in  the 
single  instance,  when  the  declaration  states  but  one  breach  of  cove- 
nant, in  the  affirmative,  and  concludes  with  the  affirmative  allegation : 
"And  so  the  defendant  has  broken  his  covenant."4  Though  the  plea 
of  covenants  performed  alone,  admits  the  cause  of  action  as  laid,  yet  the 
addition  of  absque  hoc  has  always  been  considered  as  putting  in  issue  the 
performance  by  the  plaintiff,  as  alleged  in  the  narr.5  In  an  action  of 
covenant,  where  the  pleas  are  non  est  factum  and  covenants  performed 
absque  hoc,  it  is  irrelevant  to  inquire  into  the  validity,  as  covenants,  of 
the  agreements  by  the  plaintiff.6 

§  1535.  The  detention  of  purchase-money  on  account  of  breaches  of 
the  vendor's  covenant,  is  a  mode  of  defence  peculiar  to  Pennsylvania 
jurisprudence;  but  the  principle  is  well  settled,  that  where  a  vendor  has 
conveyed  land  with  covenants,  on  which  he  would  be  liable  to  the 
vendee  in  damages,  for  a  defect  of  title,  the  vendee  may  detain  purchase- 
money  to  the  extent  to  which  he  would  be  entitled  to  recover  damages 
upon  the  covenant,  and  he  is  not  obliged  to  restore  possession  to  his 
vendor,  before  or  at  the  time  of  availing  himself  of  such  a  defence.  But 
where  there  is  a  covenant  against  a  known  defect,  the  vendee  may  not 
detain  purchase-money,  unless  the  covenant  has  been  broken.  If  the 
covenant  be  for  seisin,  or  against  incumbrances,  it  is  broken  as  soon 
as  made,  if  a  defect  of  title  or  an  incumbrance  exist ;  but,  if  it  be  a 
covenant  of  warranty,  it  binds  the  grantor  to  defend  the  possession 
against  every  claimant  of  it  by  right,  and  is  consequently  a  covenant 
against  rightful  eviction ;  and  to  maintain  an  action  for  breach  of  it,  an 
eviction  must  be  laid  and  proved,  not  necessarily  by  judicial  process  or 
the  application  of  physical  force,  but  by  the  legal  force  of  an  irresistible 
title ;  there  must  be  proof,  at  the  least,  of  an  involuntary  loss  of  the 
possession.  And,  as  the  right  to  detain  purchase-money  is  in  the  nature 
of  an  action  on  the  covenant,  and  is  allowed,  to  prevent  circuity,  the 
vendee  who  seeks  to  detain  by  virtue  of  a  covenant  of  warranty,  is  as 

1  Rangier  v  Morton,  4  Watts  265.         and  Mechanics'  Turnpike  Co.,  6  Penn 
Merry  «.  Gay,  3  Pick.  388.  St.  398;  Grier,  J.     And  see  Zents  v. 

United    btates  v.   Arthur.   5    Cr.     Legnard,  70  Ibid.  192. 

25J'i  wi     *.   a  i      ivr  t>   on.  *  Soh°o1   Directors   v.    McBride,  22 

4  J  Wheat.  Selw.  N.  P.  395.  Penn.  St.  216. 

6  Wilkinson  v.  Pittsburgh  Farmers' 


COVENANT.  35 

much  bound  to  prove  an  eviction,  as  if  he  were  plaintiff  in  an  action  of 
covenant.1 

§  1536.  Nil  habuit  in  tenementis,  in  covenant  for  rent  reserved  by  inden- 
ture, is  bad  on  demurrer.2  And  where  one  party  is  the  cause  why  the 
covenant  by  the  other  party  cannot  be  performed,  performance  by  the 
latter  is  excused ;  and  the  thing  contracted  to  be  done  by  the  former 
may  be  enforced  by  suit,  without  averring  performance,  and  proof  of  such 
conduct  will  support  the  averment  of  performance.3  In  an  action  of 
covenant,  a  defendant  may  plead  an  attachment-execution  against  the 
plaintiff,  in  order  to  place  the  facts  upon  the  record,  though  it  be  not 
either  in  bar  or  abatement,  when  such  attachment-execution  has  been 
served  upon  the  defendant  as  garnishee,  so  that  the  judgment  may  be 
qualified  accordingly ;  and  this  is  eminently  proper,  when  the  proceed- 
ings are  before  different  courts.4  Non  damnificatus  is  not  a  good  plea  to 
a  breach  of  covenant.5 

§  1537.  Judgment.  The  judgment  in  this  action  is,  that  the  plaintiff 
recover  a  named  sum  for  his  damages  which  he  has  sustained  by  reason 
of  the  breach  or  breaches  of  covenant,  together  with  full  costs  of  suit,  to 
which  the  plaintiff  is  entitled,  though  the  damages  recovered  be  under 
10s. ;  the  statute  of  43  Eliz.,  under  which  the  judge  may  certify,  in 
England,  that  the  debt  or  damages  to  be  recovered  do  not  amount  to  40?., 
with  a  view  to  deprive  the  plaintiff  of  costs,  not  being  in  force  in  this 
state.6  The  jury  may  find  and  certify  a  balance  in  favor  of  the  defend- 
ant in  this  action;7  it  is  not  so  much  the  form  of  the  action  as  the 
nature  of  the  cross-demand  which  determines  the  power  of  the  jury  so 
to  certify.8  In  strict  law,  whenever  a  covenant  is  broken,  the  plaintiff  is 
entitled  to  recover  full  damages  for  the  breach  of  it ;  but  equity  inter- 
venes and  allows  the  defendants  still  to  perform  their  covenant,  on  pay- 
ment of  compensation  for  their  negligence.  In  equity,  the  time  of  the 
performance  of  a  contract  ought  to  be  regarded  as  immaterial,  where 
there  has  been  no  material  change  in  the  circumstances  affecting  the 
contract,  and  when  the  party  complaining  has  not  seriously  urged  the 
performance  of  it.  The  plaintiff  cannot  recover  damages  for  having  to 
employ  counsel  to  bring  suit  upon  the  contract.9  In  covenant  upon 
articles  of  agreement  for  the  sale  of  land,  in  general,  the  vendor  cannot 
recover  a  judgment  in  affirmance  of  the  contract,  without  a  tender  of  a 
deed  ;  and  the  court  will  require  the  deed  to  be  filed  with  the  prothono- 

1  Wilson  w.  Cochran,  46  Penn.  St.  229.  penal  bond,  he  cannot  have  judgment 

*  Naglee   v.   Ingersoll,   7  Penn.  St.  for  the  penalty ;  he  can  only  recover 

205.     As  to  the  legal  evidence  in  this  his  actual  damages.     Vaughn  v.  Van 

'  action,  see  1  Wheat.  Selw.  N.  P.  393,  Storch,  1  Luz.  L.  Obs.  3.     And  in  such 

where  the  cases  are  collected.  case,    he    may    recover     beyond     the 

8  Huntingdon  and  Broad  Top  Moun-  amount  of  the  penalty.     New  Holland 

tain  Railroad  Co.  v.  McGovern,  29  Penn.  Turnpike   Co.    v.   Lancaster    County, 

St.  78.  71  Penn.  St.  442. 

4  Ease  v.  Kase,  34  Penn.  St.  128.  '  Vicary  v.  Moore,  2  Watts  451. 

5  Hogencamp   v.  Ackerman,  4  Zab.  8  Ibid.  459.     See  supra,  \  546. 

133.  9  Haverstick   v.    Erie    Gas   Co.,   29 

6  If  a  party  bring  covenant  upon  a     Penn.  St.  254 
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tary,  for  the  benefit  of  the  purchasers  at  the  sale  under  such  judgment.1 
The  plaintiff  in  an  execution  on  a  judgment  in  covenant  upon  an  agree- 
ment for  the  sale  of  land,  sells  all  the  estate  in  the  land  which  he  agreed 
to  sell  to  the  defendant.2  In  covenant  for  non-compliance  with  a  contract, 
to  make  a  title  free  of  incumbrance,  the  jury  must  be  confined,  provided 
the  inability  be  bond  fide,  to  damages  necessarily  and  directly  arising 
from  the  breach  ;3  though  it  is  otherwise,  where  there  is  fraud,  in  which 
case,  the  covenantee  may  be  compensated  for  the  loss  of  his  bargain.4 

IV.  Of  the  action  of  detinue. 

§  1538.  When  the  action  lies.  This  action  being  subject,  in  Eng- 
land, to  trial  by  wager  of  law,  it  had  fallen  into  disuse,  but  that  mode 
of  trial  having  become  obsolete,  it  is  now  frequently  adopted.5  The 
action  is  classed,  by  some  writers,  amongst  actions  ex  delicto;  but  the 
majority  rank  it  in  the  division  of  those  ex  contractu,  as  it  may  be  joined 
with  debt,  and  as  it  has  been  generally  stated  that  detinue  is  not  sustain- 
able where  the  goods  came  tortiously  into  the  defendant's  possession  ;6 
and,  finally,  as  the  history  of  the  remedy  shows  it  to  be  no  other  than 
an  action  of  debt  in  the  detinet.7  Another  characteristic  which  it 
possesses  of  an  action  ex  contractu,  is,  that  where  the  chattel  has  been 
delivered  to  two,  this  action  must  be  brought  against  both.8  This  action 
is  the  only  remedy  by  suit  for  the  recovery  of  a  personal  chattel,  except 
in  those  cases  where  the  party  can  regain  the  possession  by  replevin  ;  for, 
in  the  action  of  trover  for  detaining  goods,  or  assumpsit  for  not  deliver- 
ing them,  damages  only  can  be  recovered.9  In  detinue,  the  plaintiff  seeks 
to  recover  the  goods  in  specie,  or  on  failure  thereof,  the  value  (for  it  is 
in  the  election  of  the  defendant  whether  he  will  deliver  the  specific 
goods  or  pay  the  value  thereof),  and  also  damages  for  the  detention.10 
Detinue  is  not  within  the  jurisdiction  of  a  justice  of  the  peace,  in  conse- 
quence of  the  form  of  the  judgment,  which  will  be  hereafter  described.11 

§  1539.  For  what  it  lies.  As  the  object  of  this  action  is  the 
recovery  of  a  specific  chattel,  the  goods  for  which  it  is  brought  must  be 
distinguishable  from  other  property,  and  their  indentity  ascertained  by 

1  Love  v.  Jones,  4  Watts  465.  158,  379. 

2  Ibid.     And  see  Bright.  Dig.  564.  8  7  Hen.  IV.  6.     This  question  came 

3  Bitner  v.  Brough,  11  Penn.  St.  before  the  circuit  court  of  the  District 
127.  of  Columbia,  in  Maynadier  v.  Duff,  4 

4  Ibid. ;  Rogers,  J.  And  see  Bright.  Or.  C.  C.4,  and  it  was  ruled  by  Cranch, 
Dig.  554.  C.  J.,  on  a  full  review  of  the  authori- 

6  1  Chit.  PI.  121.     See  King  v.  Wil-  ties,  that  detinue  is  inform  an  action  ex 

liams,  2  B.  &  C.  539.  contractu,  and  not  ex  delicto.     It  lies 

6  Ibid.     But  see  Bernard  v.  Herbert,  against  an  infant.     Mills  v.  Graham 

3  Cr.  C.  C.  346,  and  Overfield  v.  Bullitt,  4  Bos.   &  Pul.   140.     Trover  and  de^ 

IMo.  749,  where  it  is  ruled,  that  detinue  tinue    cannot    be   joined.     Kettle    e. 

lies,  though  the  possession  were  ob-  Bromsall,  Willes  118.     See   Mockford 

tained  tortiously.     And  see  Mansell  v.  v.  Taylor,  19  C.  B.  (N.  S.)  209 
Israel,  3  Bibb  510.     Owings  v.  Frier,         a  4  Bl.  Com.  146   152 
2  A.  K.  Marsh.  268.     Peirce  v.  Hill,  9       10  1  Wheat.  Selw.  N.  P  492 

^o1?,1,        .    Ti-  .     m*  ,        •       ,x     J1  Sprenkel    ».    Spots,    Com.    Pleas, 
'  2  Reeves's  Hist.    (Fmlasons  ed.)     York,  6  Dec.  1825.  MS. 
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some  certain  means ;  thus,  it  lies  for  a  horse,  a  cow,  or  money  in  a 
bag ;  but  for  money  or  corn,  &c,  not  in  a  bag  or  chest,  or  otherwise 
distinguishable  from  property  of  the  same  description,  detinue  cannot 
be  supported.1  It  lies  upon  a  contract  for  not  delivering  a  specific 
chattel,  in  pursuance  of  a  bailment  or  other  contract  f  but  as,  to  support 
this  action,  the  property  in  some  particular  chattel  must  be  vested  in  the 
plaintiff,  assumpsit,  or  debt  in  the  detinet,  is  the  only  remedy  for  the 
non-delivery  of  corn,  &c,  sold,  where  no  specific  corn  is  contracted  for.3 
And  it  is  given  by  statute  for  a  chattel  specifically  bequeathed.4 

§  1540.  Plaintiff's  interest.  A  person  who  has  the  absolute  or 
general  property  in  goods,  and  the  right  to  immediate  possession,  may 
support  this  action,  although  he  has  never  had  the  actual  possession ; 
therefore,  an  heir  may  maintain  detinue  for  an  heir-loom ;  and  if  goods 
be  delivered  to  A.,  to  be  delivered  to  B.,  the  latter  may  support  this 
action,  the  property  being  vested  in  him  by  the  delivery  to  his  use.5  But 
if  the  plaintiff  have  not  the  right  to  the  immediate  possession  of  the 
goods,  and  his  interest  be  in  reversion,  he  cannot  support  detinue,  tres- 
pass or  trover.6  A  person  who  has  only  a  special  property,  as  a  bailee, 
may  also  support  this  action,  where  he  delivered  the  goods  to  the  defend- 
ant, or  they  were  taken  out  of  such  bailee's  custody.7  It  is  said,  that 
if  a  person  detain  the  goods  of  a  woman,  which  came  to  his  hands  be- 
fore her  marriage,  the  husband  alone  must  bring  this  action,  because  the 
property  is  in  him  alone,  at  the  time  of  action  brought  :8  it  has,  however, 
been  decided,  that  the  action  must  be  brought  in  the  names  of  both.9 

§  1541.  The  injury.  The  gist  of  this  action  is  the  wrongful  detainer, 
and  not  the  original  taking,10  the  mode  which  the  defendant  obtained 
possession  of  the  chattel,  whether  tortiously,  or  by  a  delivery  or  finding, 
being  immaterial;"  detinue,  therefore,  lies  against  any  person  who  has 
the  actual  possession  of  the  chattel,  and  who  acquired  it  either  by  bail- 
ment, delivery  or  finding.12  It  cannot  be  supported  against  a  person  who 
never  had  the  possession  of  the  goods  ;  as  against  an  executor,  on  a  bail- 
ment to  the  testator,  unless  the  goods  came  to  the  possession  of  the 
executor  ;13  and  if  there  be  several  executors,  and  one  only  has  the  pos- 

1  1  Chit.  PI.  118,    121.     It  lies  by     don  v.  Harper,  7  T.  R.  9. 

the  receiver  against  the  sender  of  a  7  Boyle  v.  Townes,  9  Leigh  158.     2 

letter,  into  whose  hands  it  has  come  as  Saund.  47,  b,  c,  d. 

bailee.     Oliver  v.  Oliver,  11  0.  B.  (N.  8  Bull.  N.  P.  50.     1  Chit.  PL  124. 

S.)  139.  9  Johnson  v.  Pasteur,  2  Hayw.  306  ; 

2  Ibid.  F.  N.  B.  138.  North  v.  s.  c.  Conf.  Rep.  464.  Norfeit  v.  Harris, 
Great  Northern  Railway  Co.,  6  C.  B.  Ibid.  517. 

(N.  S.)  926.     The  bailment  is  not  tra-  ">  3  Bl.  Com.  152.  2  D'Anv.  Abr.  510. 

versable.     Clossman  v.  White,  7  C.  B.  "  Bernard  v.   Herbert,   3   Cr.  C.  C. 

43.  Whitehead  v.  Harrison,  6  Q.  B.  423.  346.     Overfield  v.  Bullitt,  1  Mo.  749. 

3  1  Chit.  PI.  122.  Mansell  v.  Israel,  3  Bibb.  510.   Owings 
1  Act  24  February  1834,  §  50,  P.  L.  v.  Frier,  2  A.  K.  Marsh.  268.    Peirce  v. 

83  :  Purd.  449.  Hill,  9  Port.  151. 

6'  2   Reeves's  Hist.  (Finlason's  ed.)  n  1  Chit.  PI.  123. 

380.  n  Burton  v.  Brashear,  3  A.  K.  Marsh. 

•  Lund  v.  Lord  North,  4  Doug.  266.  276.     See   Mansell   v.   Israel,  3  Bibb 

Melton  v.  McDonald,  2  Mo.  45.  '  Gor-  510.     2  D'Anv.  Abr.  511. 
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session,  the  action  must  be  brought  against  him  alone ;'  nor  does  it  lie 
against  a  bailee,  if,  before  demand,  he  lose  them  by  accident;  though  if 
he  wrongfully  deliver  the  goods  to  another,  he  will  continue  liable.2  If 
goods  be  delivered  to  a  woman,  before  her  marriage,  and  afterwards 
detained,  the  action  must  be  brought  against  husband  and  wife  ;3  but  if 
the  bailment  were  to  the  husband  and  wife,  after  marriage,  it  is  said,  that 
the  husband  must  be  sued  alone.4 

§  1542.  Form  of  the  writ.  The  ancient  form  of  the  writ  in  this 
action5  has  been-  abrogated  by  our  statute,6  under  which  it  is  only  neces- 
sary that  the  summons  be  in  the  usual  form,  to  answer  the  plaintiff  "  in  a 
plea  of  detinue,"  without  naming  the  articles  detained.  And  as  debt 
and  detinue  may  be  joined,  it  would  seem  to  be  sufficient,  to  issue  a  writ 
in  debt,  and  add  a  count  to  the  declaration  in  detinue ;  or  the  writ  may 
command  the  defendant  to  appear  and  answer  the  plaintiff  "  in  a  plea  of 
debt  and  detinue." 

§  1543.  Declaration.  With  respect  to  the  pleadings  in  this  action, 
the  declaration  need  not  state  the  precise  day  of  the  bailment  to,  or  pos- 
session of  the  defendant,  as  it  is  not  material  further  than  is  necessary 
in  all  cases,  that  it  be  laid  before  the  action  is  brought,  nor  unless  it  con- 
stitute part  of  the  contract;  neither  is  the  place  material,  the  venue 
being  transitory.7  The  declaration  in  this  action  should  state  with  more 
certainty  the  description  of  the  chattels,  than  is  requisite  in  an  action  of 
trover  or  replevin  ;8  but  it  is  not  necessary  to  state  the  date  of  a  deed  ;9 
and  if  the  action  be  brought  for  several  articles,  the  value  of  each  need 
not  be  stated  separately  in  the  declaration,  though  the  jury  should  sever 
the  value  of  each  by  the  verdict  ;10  but  the  value  of  all  may  be  stated  in 
gross,  and  the  latter  form  is  most  usual  :u  however,  in  Virginia,  it  has 
been  decided,  that  failing  to  lay  a  separate  value,  in  detinue  for  slaves,  as 
to  each  one  demanded,  is  fatal  on  demurrer,  but  is  cured  by  a  verdict 
severing  the  values.12  In  the  case  of  a  special  bailment,  it  is  proper  to 
declare,  at  least  in  one  count,  on  the  bailment,  and  to  lay  a  special 
request  by  the  plaintiff  of  the  things  he  sues  for  ;13  in  other  cases,  it  is 

1  Bro.  Abr.  "Detinue,"  pi.  31.     See  Graham  v.  Graeie,  13  Q.  B.  548 
Smith  v.  Wiggins,  3  Stew.  221.  10  1  Chit.  PI.  121.     See  the  form  of  a 

2  Ibid.  And  see  Rucker  v.  Hamil-  declaration  in  detinue,  4  Bos.  &  Pul. 
ton,  3  Dana  36.  Haley  v.  Rowan,  140.  In  replevin  in  the  detinuit,  it  is 
5  Yerg.  301.  Kershaw  v.  Boykin,  1  not  necessary  to  state  the  value  of  the 
Brevard  301.  goods.     Britton   v.   Morss,   6    Blackf 

8  Co.  Lit.  351  b.  469. 

4  2  Bulst.  308.  "  See  2  Chit.  PI.  285. 

5  See  F.  N.  B.  138  b.    Steph.  PL  16.        "  Holliday   v.   Littlepage,    2   Munf 

6  Act   13  June   1836,   P.    L.    572;  539.  ft 

Purd.  42.  13  A  previous  demand  is  no  otherwise 

•  2  Chit.  PI.  285  n.  necessary  than  to  enable  the  plaintiff 

2  Saund.  74,  a,  b.     See  Haynes  v.  to  recover  damages  for  the  detention 

Crutchfield,  7  Ala.   189.     Felt  v  Wil-  before  suit  brought.     Gentry  j;   McKe- 

liams,  1  Scam.  206.  hen,  5  Dana  34.  Carrawav  v  McXiece 

Cro.  Car.  262.     And  in  detinue  for  "Walker  538.     Vaughn  v.  Wood   5  Ala' 

a  bill  of  exchange,  it  is  not  necessary  304.     See   Kettle  v.  Bromsall  '  Willes 

to  state  the  date  or  time  of  payment.  118. 
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sufficient  to  declare  upon  the  supposed  finding,  which  is  not  traversable.1 
It  has  been  decided  in  the  court  of  appeals  of  Kentucky,  that  the 
declaration  ought  to  state  the  time  of  the  finding  and  detention,  but  the 
defect  is  cured  by  the  statute  of  jeofails.  It  is  advisable,  sometimes,  to 
join  a  count  in  this  action  with  a  count  in  debt,  as  may  be  done  ;2  thus, 
when  a  defendant  has  in  his  possession  personal  property,  formerly  of 
the  plaintiff,  and  it  be  doubtful  whether  a  contract  by  the  defendant  for  the 
purchase  thereof  can  be  proved,  it  is  prudent  to  insert  a  count  in  debt  for 
goods  sold,  and  another  count  in  detinue  for  the  goods  themselves,  in 
order  that  the  plaintiff  may  recover  on  one  ground  or  the  other,  and  many 
other  cases  may  occur,  in  which  this  joinder  of  action  may  be  advisable.3 

§  1544.  Pleas.  The  general  issue  in  this  action  is  non  detinet,  the 
evidence  under  which  will  be  stated,  after  we  have  considered  the  plain- 
tiff's evidence.  The  leading  points  of  evidence  to  be  established  by  the 
plaintiff,  are — 1.  A  property  in  himself  in  the  things  for  which  the  action 
is  brought ;  an  absolute  property,  as  we  have  seen,  is  not  indispensable ; 
a  special  property  will  enable  him  to  sustain  this  action ;  neither  need 
he  prove  that  he  once  had  actual  possession  of  the  chattels.4  2.  He 
must  prove  the  defendant  to  have  been  in  possession,  before  the  issuing 
of  the  writ,5  in  other  words,  his  detainer;  which  will  be  sufficient,  unless 
the  defendant  has  been  legally  dispossessed ;  and  this  it  is  for  him  to 
show.6  Proof  of  a  demand  on  the  part  of  the  plaintiff,  previously  to  the 
action,  is  not  necessary;"  but  in  the  last  authority  cited,  it  is  held,  that 
where  no  other  demand  than  the  writ  is  shown,  the  plaintiff  on  the  issue 
of  detinet  vel  non,  can  only  recover  damages  from  the  commencement  of 
the  action.  The  manner  in  which  the  goods  came  into  the  possession 
of  the  defendant  is  a  matter  which,  though  usually  stated  in  the  declara- 
tion, the  plaintiff  is  neither  obliged  to  prove  accordingly,  nor  is  the 
defendant  allowed  to  answer  the  action  by  showing  a  different  manner.8 
So,  where  the  plaintiff  declared  that  the  goods  came  to  the  hands  of  the 
defendant  by  finding,  and  his  evidence  was,  that  he  had  delivered  the 
goods  to  the  defendant,  an  infant,  for  a  special  purpose,  and  the  defendant 
refused  to  redeliver  them  ;  it  was  held,  that  the  evidence  supported  the 
declaration.9  The  plaintiff  must  prove  the  detainer  of  the  goods  pre- 
cisely as  laid  in  the  declaration ;  hence,  in  detinue  for  a  bond  for  1001. 
upon  bailment,  if  the  defendant  plead  that  he  did  not  receive  a  bond 
for  such  sum,  and  it  be  found  that  he  received  a  bond  for  a  greater  sum, 
there  must  be  a  verdict  for  the  defendant ;  because  the  bond  is  not  the 
same  as  that  which  the  plaintiff  demands.10 

§  1545.  The  general  issue  in  this  action  alleges  that  the  defendant 
"  does  not  detain  the  said  goods  in  the  said  declaration  specified,"  &c. 

1  1  Chit.  PL  121.  7  Cole  v.  Cole,  4  Bibb  340.     Anon., 

3  2  Ibid.  286.  2  Hayw.  136.    Tunstall  v.  McClelland, 
8  Ibid.  n.  1  Bibb  186. 

4  Tunstall  ».  McClelland,  1  Bibb  186.  8  1  Wheat.  Selw.  N.  P.  494. 

6  Burton  v.  Brashear,  3  A.  K.  Marsh.         9  Mills   v.   Graham,   4  Bos.  &  Pul. 
276.  140. 

6  Burnley  v.  Lambert,  1  Wash.  308.  10  1  Wheat.  Selw.  N.  P.  494. 
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This  will  apply  either  to  a  case  where  the  defendant  means  to  deny  that 
he  detains  the  goods  mentioned,  or  to  a  case  where  he  means  to  deny 
that  the  goods  so  detained  are  the  property  of  the  plaintiff;  for,  if  they 
are  not  the  plaintiff's  property,  then  it  is  true,  that  the  defendant  does 
not  detain  the  goods  specified  in  the  declaration ;  the  only  goods  there 
specified  being  described  as  the  goods  of  the  plaintiff.1  So,  it  will  apply 
to  the  case  of  a  gift  from  the  plaintiff;  for  evidence  of  this  proves  that 
he  does  not  detain  the  plaintiff's  goods  f  so,  where  the  plaintiff's  title 
depends  upon  a  deed  executed  to  defraud  creditors,  the  defendant  may 
show  it,  under  this  general  issue.3  But,  upon  this  issue,  the  defendant 
cannot  give  in  evidence  that  the  plaintiff,  who,  as  administrator,  has 
declared  on  the  possession  of  the  intestate,  is  not  the  rightful  adminis- 
trator— it  ought  to  be  pleaded  ;4  nor,  that  the  goods  were  pawned  to 
him  for  money  which  has  not  been  paid,  for  such  matter  ought  to  be 
pleaded  specially.5 

§  1546.  Judgment.  The  jury  must  find  the  value  of  every  particular 
thing  demanded,  for  the  judgment  is  to  require  the  thing  itself,  or  the 
value  of  it,  and  if  they  find  damages  and  costs,  and  no  value,  the  defect 
cannot,  it  is  said,  be  supplied  by  a  writ  of  inquiry  ;6  it  has,  however, 
been  decided  in  North  Carolina,  that  a  writ  of  inquiry  may  be  awarded 
to  assess  the  value ;  and  they,  therefore,  refused  a  new  trial,  where  the 
value  had  not  been  found  by  the  jury.7  But  they  may  find  the  aggre- 
gate value  of  that  which  consists  of  a  number  of  particulars,  as  a  flock 
of  sheep,  &c.8  We  have  before  seen,  that  it  is  usual  to  state  the  value 
of  the  articles  in  gross  in  the  declaration,  though  the  jury  must  sever  ;9 
where  they  find  a  joint  value,  it  will  be  error  ;10  but  in  this  case,  it  is 
said  that  a  writ  of  inquiry  may  be  awarded  to  ascertain  their  respective 
values.11  Besides  the  value,  the  jury  may  find  damages  for  the  deten- 
tion ;  so,  where  the  article  detained  has  been  restored  before  judgment, 
they  may  award  damages  for  -the  detention.12  The  judgment  in  this 
action,  when  drawn  in  form,  is,  that  the  plaintiff  do  recover  the  goods 
in  question,  or  the  value  thereof,  if  the  plaintiff  cannot  have  the  goods, 
and  his  damages — that  is,  damages  for  the  detention  •  and  his  full  costs 
of  suit.13 

1  But  see  Steph.  PI.  159,  where  it  is  ken  v.  Greer,  5  Mo.  489.     Thomas  v. 

said,  that  under  this  form  of  plea,  the  Tanner,  6  Monr.  52. 
defendant  cannot  deny  that  the  goods         10  Isaok  v.  Clarke,  1  Rol.  128.    2  Call 

were  the  plaintiff's  property.  313. 

a  1  Wheat.  Selw.  N.  P.  494.  "  Buckner  v.  Haggin,  3  Monr.  59. 

8  Stratton  v.  Minnis,  2  Munf.  329.         12  Merrit  v.  Merritt,  Mart.  (N.  C.) 

And  see  Elam  v.  Bass,  4  Ibid.  301.  18.     Crossfield  v.  Such,  8  Exch   159  ' 

4  Henderson  v.  Clark,  4  Bibb  391.  ls  1  Wheat.  Selw.  N.  P.  494.     It  has 

5  Bull.  N.  P.  51.                      ■  been  ruled,  that  in  detinue  for  a  slave, 
Ibid.    10  Co.  119.    Isackt).  Clarke,  the  death  of  the  slave,  pending  the  ac- 

1  Rol.  128.  tion,  will  not  prevent  a  recovery  for  the 

s  ?v,M5Urph'  523'  Value-     White  v-  Ross'  5  Stew-  &  Port- 

9n                      w         w  i,        n,o  123-Butthe  proposition,  thus  broadly 

Carraway  v.  Niece,  Walker   538.  stated,  would  seem  to  be  opposed  to  the 

Haynes    v.    Crutchfield,   7   Ala.    189.  legal   maxim  res   pert*  domino      The 

Baker  v.  Beasly,  4  Yerg.  570.     Mulli-  true  doctrine  appears  to  be,  that  the 
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§1547.  Execution.  The  execution  pursues  the  judgment,  and  author- 
izes the  sheriff  to  seize  the  articles  or  things  detained,  and  in  default  of 
them,  to  levy  for  the  value,  damages  and  costs,  if  a  writ  of  fieri  facias ; 
if  a  writ  of  capias  ad  satisfaciendum,  the  articles  or  the  person.1  It  has 
been  decided  in  Kentucky,  that  this  action  cannot  be  maintained  on  a 
judgment  in  a  former  action  of  detinue  for  the  same  property,  and  in  Vir- 
ginia, it  has  been  questioned  whether  any  action  other  than  a  scire  facias, 
can  be  maintained  on  a  judgment  in  detinue.2  After  a  judgment  in  this 
action,  a  new  action  of  detinue  between  the  same  parties  for  the  same 
thing,  in  which  the  former  judgment  is  not  declared  on,  but  is  only 
relied  on  as  evidence  of  title,  and  not  as  fixing  the  value  and  damages, 
cannot  be  maintained.3 

V.  Of  the  action  of  trespass  on  the  case. 

§  1548.  When  the  action  lies.  Actions  on  the  case  are  founded  on 
the  common  law,  or  on  statute,  and  lie,  generally,  to  recover  damages  for 
torts  not  committed  with  force,  actual  or  implied ;  or,  having  been 
occasioned  by  force,  where  the  injury  was  not  immediate,  but  consequen- 
tial ;  or,  where  the  interest  in  the  matter  affected  is  only  in  reversion. 
The  origin  of  these  actions,  which,  in  this  state,  may  be  made  the  pecu- 
liar vehicles  of  equitable  rights,  is  as  follows :  The  common  law  had  not 
provided  an  effectual  remedy  for  many  injuries  which  the  progress  and 
extension  of  commerce  gave  birth  to ;  for  the  contracts  made  between 
persons  in  trade  were  of  such  various  sorts,  and  men  were  affected  by 
non-performance  of  them  in  such  different  ways,  and  such  new  and  con- 
sequential injuries  arose,  to  which  no  writ  in  the  register  was  properly 
adapted,  that  the  legislature  was  forced  to  provide,  so  early  as  the  13 
Edw.  I.,  that  "  whensoever  from  thenceforth  in  one  case  a  writ  shall 
be  found  in  the  chancery,  and  in  a  like  case  (consimili  casu)  falling 
under  the  same  right,  and  requiring  like  remedy,  no  precedent  of  a  writ 
can  be  produced,  the  clerks  in  chancery  shall  agree  in  forming  a  new 
one ;  and  if  they  cannot  agree,  it  shall  be  adjourned  to  the  next  parlia- 
ment, where  a  writ  shall  be  framed,  by  consent  of  the  learned  of  the 
law ;  lest  it  happen  for  the  future,  that  the  court  of  the  king  be  deficient 
in  doing  justice  to  the  suitors."  In  consequence  of  this  statute,  a  variety 
of  new  writs  were  invented  ;  and  a  suitor  who  had  received  an  injury  to 
which  no  writ  then  in  being  was  competent,  had  one  made  out  for  him 
according  to  the  exigency  of  his  own  particular  case.  And  the  action 
founded  thereon  was  called  a  special  action  of  trespass  on  the  case ;  and 

value   is   not  recoverable,  under  such  v.  Early,  4  Bibb  270.     But  to  give  the 

circumstances,  unless  the  death  happen  defendant  the  benefit  of  such  defence, 

because  of  ill-treatment,  or   culpable  the  death  of  the  slave  must  be  pleaded 

neglect,  or  after  a  disposition  of  the  puis   darrein    continuance.     Austin  v. 

slave  by  the  defendant.     Bethea  v.  Mc-  Jones,  Gilmer  341. 

Lennon,  1  Iredell  523.     The  death  of  '  See  Molloy  v.  McDaniel,  1  Overt. 

the  slave,  however,  pendente  lite,  does  222. 

not  abate  the  suit ;  the  owner  may  still  2  Fosters.  Smoot,  1  A.  K.  Marsh.  394. 

go  for  damages  for  the  detention.  Carrell  s  Withers  v.  Withers,  6  Munf.  JO. 
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the  principles  of  it  were  afterwards  extended  to  demands  founded  on 
contract,  to  avoid  the  inconvenience  of  wager  of  law,  in  debt,  and  the 
necessity  of  evidencing  a  contract  by  a  specialty,  in  covenant.  This 
statute,  instead  of  contravening  the  utility,  seems  to  have  advanced  the 
establishment  of  a  court  of  equity ;  for  when  it  was  discovered,  that  in 
many  instances,  the  courts  of  law,  proceeding  on  narrow  and  technical 
rules,  either  refused  relief,  or  pronounced  hard  and  unjust  judgments, 
and  the  chancellor  had  gone  as  far  as  the  analogy  of  the  common  law 
would  allow,  in  framing  writs  of  a  liberal  conception,  he  might  think  it 
inconsistent  with  his  office  to  send  any  one  from  chancery  without  relief 
of  some  kind,  and  he  might  venture,  in  his  own  court,  to  entertain  and 
decide  such  matters  of  an  equitable  nature,  as  he  foresaw  it  would  be  in 
vain  to  send  to  the  courts  of  law.  When  the  chancellors  had  assumed 
this  jurisdiction,  they  adopted  a  process  by  subpoena,  to  compel  the 
appearance  of  the  parties  in  court,  and  took  effectual  measures  to  exe- 
cute their  decrees;  in  this  manner,  without  any  authority  from  the 
legislature,  a  tribunal  acquired  a  judicial  power  of  great  consequence.1 
This  authority  necessarily  gave  birth  to  many  new  remedies,  which,  from 
their  superior  convenience,  superseded  some  that  existed  anterior  to  the 
statute;  but  it  is  probable  that,  had  the  common  lawyers  been  disposed 
to  give  proper  effect  to  the  clause,  in  consimili  easu,  the  modern  Thesau- 
rus Brevium  would  teem  with  precedents  adapted  to  the  infinite  variety 
of  legal  exigencies  arising  from  human  transactions.  As  it  is,  when  a 
case  of  a  novel  aspect  occurs,  if  the  writ  of  trespass  on  the  case  should 
not  avail  to  present  it  to  the  consideration  of  the  court,  whatever  might 
be  its  equity,  it  is  not  probable  that  they  would  undertake  to  devise  or 
frame  a  new  writ,  though,  without  it,  no  redress  could  be  obtained.  In- 
deed, the  writ  just  mentioned,  from  its  comprehensiveness  and  undefined 
nature,  has  been  compared  to  a  bill  in  equity,  as  exhibiting  "  the 
specialty,  reason  and  equity  "  of  the  complainant's  case ;  and  it  is  said 
by  Sir  William  Blackstone,  that  this  writ,  with  "  a  little  accuracy  in  the 
clerks  of  the  chancery,  and  a  little  liberality  in  the  judges,  by  extending 
rather  than  narrowing  the  remedial  effects  of  it,  might  have  effectually 
answered  all  the  purposes  of  a  court  of  equity,  except  that  of  obtaining 
a  discovery  by  the  oath  of  the  defendant."2 

§  1549.  The  action  of  assumpsit,  though  founded  on  contract,  falls,  as 
distinguishable  from  the  brevia  formata,  within  the  provisions  of  the 
above  statute,  and  may  be  termed  an  action  on  the  case.  It  is  now, 
however,  uniformly  called  an  action  of  assumpsit,  and  when  the  term 
"  case  "  is  adopted  in  a  statute,  or  used  in  description,  an  action  as  for  a 
tort,  in  form  ex  delicto,  is  usually  intended,  and  not  an  action  in  form  ex 
contractu.3    But  our  writs,  when  issued  in  assumpsit,  always  require  the 

1  See  3  Reeves's  Hist.  (Finlason's  new  writ,  but  by  giving  redress  for  a 
ed.)  400.     Crompt.  Pi\,  Introd.  xxv.  new  kind  of  injury,  by  an  action  on 

2  3  Bl.  Com.  52.  The  same  power  the  case  ;  the  writ  being  supposed  to 
is  given  to  our  supreme  court  by  the  conform  to  the  declaration 

act  of  1836,  P.  L.  786  ;  Purd.  1350.     It         8  1  Chit.  PI.  88. 
is  exercised,  not  by  the  framing  of  a 
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defendant  to  answer  in  a  plea  of  trespass  on  the  case ;  the  docket- 
entries  also  designate  the  action  as  case,  and  the  pleadings,  generally, 
refer  to  the  action  as  case.  Some  of  the  forms  of  declaring  in  assumpsit 
recite  the  word  promises,  after  the  words  trespass  on  the  case. 

§  1550.  The  torts  which  this  action  on  the  case  is  used  to  redress  are 
to  the  absolute  or  relative  rights  of  persons,  or  to  personal  property  in 
possession  or  reversion,  or  to  real  property,  corporeal  or  incorporeal,  in 
possession  or  reversion.  These  injuries  may  be  either  by  non-feasance,  or 
the  omission  of  some  act  which  the  defendant  ought  to  perform  ;  or,  by 
misfeasance,  being  the  improper  performance  of  some  act  which  might 
lawfully  be  done ;  or,  by  malfeasance,  the  doing  what  the  defendant 
ought  not  to  do ;  and  these  respective  torts  are  commonly  the  perform- 
ance or  omission  of  some  act  contrary  to  the  general  obligation  of  the 
law,  or  to  the  particular  rights  or  duties  of  the  parties,  or  arise,  quasi  ex 
contractu,  from  the  breach  of  some  express  or  implied  contract  between 
them  ;  and  thus  is  a  concurrent  remedy  with  assumpsit  for  many  breaches 
of  contract,  not  merely  for  the  payment  of  money,  whether  the  breach 
were  non-feasance,  misfeasance  or  malfeasance.1  He  who,  to  the  injury 
of  another,  neglects  a  duty  that  by  law  he  ought  to  perform,  is  liable  to 
compensate  the  injury;  and  under  our  system,  this  is  affected  by  an 
action  on  the  case.2 

§  1551.  For  injuries  to  the  person,  it  lies  for  any  special  consequential 
damage  arising  from  a  public  nuisance,  or  for  keeping  mischievous 
animals  ;3  for  conspiracy,  seduction,4  libels  and  defamation,  against 
magistrates  and  other  officers  for  refusing  bail,  or  against  surgeons  and 
physicians  for  improper  treatment.  So,  it  lies  for  a  malicious  prosecu- 
tion or  arrest,  either  on  a  civil  or  criminal  charge,  where  the  process  and 
proceedings  are  formal  and  regular;5  but  not  where  they  are  irregular, 
the  remedy  in  such  case  being  trespass;6  and,  therefore,  where  a  justice 
of  the  peace  maliciously  and  irregularly  granted  a  warrant  against  a 
person  for  felony,  without  any  information  upon  oath,  it  was  decided, 
that  the  remedy  against  him  should  have  been  trespass  and  not  case.7 
So,  where  a  sheriff  levies  afi.fa.  after  the  return-day,  the  remedy  is  tres- 
pass and  not  case  ;8  so,  where  a  defendant,  who  has  sufficient  real  or 

1  Railroad  Co.  v.  Aspell,  23 Penn.  St.  property;  and  on  the  other  hand, 
147.  See  1  Chit.  PI.  134-5,  where  the  some  of  the  wrongs  hereafter  referred 
advantages  of  this  action  overassunip-  to  as  affecting  personal  property,  may, 
sit  are  pointed  out.  and  do,  sometimes,  affect  persons. 

2  Cumberland  Valley  Railroad  Co.  *  Phelin  v.  Kenderdine,  20Penn.  St. 
v.  Hughes,  11  Penn.  St.  145  ;  Bell,  J.  354.  For  crim.  con.  either  case  or  tres- 
Pittsburgh  v.  Grier,  22  Ibid.  54.     For-  pass  will  lie. 

ster   v.   Cumberland    Valley  Railroad  6  Barnett  v.  Reed,  51  Penn.  St.  190. 

Co.,  23  Ibid.   372 ;  Lowrie,  J.     Dela-  Stewart  v.  Thompson,  Ibid.  158. 

ware  and  Hudson  Canal  Co.  v.  Torrey,  6  1    Chit.   PI.  136.     Maher  v.  Ash- 

33  Ibid.  143.     Kimmell  v.   Geeting,  2  mead,    30   Penn.    St.    344.      Baird    v. 

Gr.  125.     Shreeve  v.  Adams,  6  Phila.  Householder,  32  Ibid.  168.     Kramer  v. 

260.  Lott,  50  Ibid.  495. 

3  This,  and  some  other  of  the  wrongs  7  Morgan  v.  Hughes,  2  T.  R.  225. 
here  mentioned   as   affecting   persons,  s.  p.  Denoon  v.  Binns.  2  Clark  397. 
may.  and  do,  frequently,  affect  personal  8  Vail  v.  Lewis,  4  Johns.  450.   Tres- 
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personal  estate  to  satisfy  the  demand,  is  arrested  and  imprisoned  on  a  ea. 
sa.,  trespass,  and  not  case,  is  the  proper  form  of  action  against  the 
person  who  issued  the  writ;1  and  an  action  on  the  case  will  not  lie 
against  a  policeman,  for  an  arrest  without  any  warrant ;  trespass  is  the 
proper  remedy.2 

§  1552.  An  action  on  the  case  also  lies  for  executing  process  in  an 
oppressive  and  unreasonable  manner  ;3  and  for  the  malicious  abuse  of 
legal  process,  by  causing  the  sheriff  to  levy  nearly  double  the  sum  due 
on  a  judgment.4  It  is  the  proper  remedy  for  an  obstruction  to  an  alley 
along  which  the  plaintiff  has  a  right  of  way.5  It  also  lies  for  injuries  to 
personal  property,  arising  from  negligence  ;6  against  attorneys  and  other 
agents,  for  neglect  in  the  management  of  the  business  intrusted  to 
them;7  against  a  depository  of  goods,  for  selling  them  for  less  than  the 
price  fixed  by  the  owner  ;8  for  negligence  in  riding  horses,  driving  car- 
riages, navigating  vessels,  or  performing  work ;  against  sheriffs  and 
other  officers,  for  escapes,  whether  on  mesne  or  final  process,  and  for 
false  returns ;  for  excessive  or  irregular  distresses,  pound-breach,  and 
rescue  of  distresses  for  rent  or  damage  feasant ;  rescue  of  prisoners  ;  for 
deceit  in  the  sale  of  land,  notwithstanding  any  covenants  in  the  deed," 
or  of  cattle  or  goods,  or  the  immoderate  use  of  them,  when  lent  or  let  to 
hire  ;10  against  carriers  by  land  or  water,  innkeepers,  farriers  and  other 
bailees ;  for  a  false  and  fraudulent  affirmation  as  to  the  credit  of  a  third 
person,  whereby  the  plaintiff  is  induced  to  trust  him,  and  sustains  a 
loss  ;u  and  for  demolishing  buildings  on  the  land  of  an  insolvent  debtor, 
with  intent  to  prevent  the  creditor  from  obtaining  satisfaction  by  his 
execution,12  and  to  recover  excess  of  interest  taken.13 

§  1553.  For  injuries  to  real  property,  it  lies  where  the  plaintiff's 
interest  is  reversionary,  and  not  in  possession,  or  the  injury  is  conse- 
quential, which  must  always  be  the  case,  where  the  act  complained  of  is 
done  upon  the  defendant's  own  land,  and  the  effect  of  it  extends  to  the 

pass  lies  against  a  sheriff,  who  makes  a  St.  465.     Pennsylvania  Railroad  Co.  v 

lawful  levy,  but  sells  on  only  five  days'  Vandiver,  42  Ibid.  365. 

notice.     Carrier  v.  Esbaugh,  70  Penn.  7  Church    v.   Mumford,    11    Johns. 

St.  239.  479. 

1  Berry  v.  Hamill,  12  S.  &  R.  210.  8  Sarjeantw.  Blunt,  16  Johns.  74. 
But  for  maliciously  suing  out  a  capias  9  Wardell  v.  Fosdick,  13  Johns.  325. 
against  a  freeholder,  case  is  the  proper  Morrell  v.   Colden,   Ibid.  395.     Spald- 
remedy.   Farmers'  Bank  v.  McKinney,  ing  v.   Hedges,  2  Penn.  St.  240.     An 
7  Watts  214.  action  of  deceit  will  lie,  for  fraudulent 

2  Harris  v.  Bennett,  1  Phila.  175.  misrepresentations  as  to  the  character 
Kramer  v.  Lott,  50  Tenn.  St.  495.  of  a  mortgage  purchased  by  the  plain- 

3  Rogers  v.  Brewster,  5  Johns.  125.  tiff.     Pentecost  v.  Godfrey  23  Pitts  L 

4  Sommer  v.  Wilt,  4  S.  &  R,  19.  J.  177. 

5  Shroder  v.  Brenneman,  23  Penn.  10  Fleming  v.  Newman,  Pennington 
St.   348.     Dietrich    v.  Berk,   24  Ibid.  864. 

470,     Jones  v.    Park,  10   Phila.    165.  u  Boyd  v.  Browne,  6  Penn.  St.  310. 

And  that,  though  the  land  to  which  the  Rheem  v.   Naugatuck  Wheel   Co.    33 

way  is  appurtenant  be  in  the  occupa-  Ibid.  358. 

tion  of  a  tenant.     Okeson  v.  Patterson,  I2  Yates    v.   Joyce,    11   Johns.  136 

29  Penn.  St.  22.  Lane  v.  Hitchcock,  15  Ibid.  214.' 

6  Railroad  Co.  v.  Norton,  24  Penn.  I3  Heath  v.  Page,  48  Penn.  St.  130 
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land  of  the  plaintiff,  as  the  erection  or  continuance  of  a  nuisance;1  by 
landlord  against  tenant,  for  waste  on  the  demised  premises  ;2  against  the 
owner  of  an  adjoining  close,  for  not  repairing  his  fences,  whereby  his 
cattle  entered  upon  the  plaintiff's  land ;  and  for  disturbance  in  the 
enjoyment  of  any  incorporeal  hereditament,  as  of  a  right  of  way,  or  pri- 
vate road,  leading  through  another  man's  soil.3  The  action  on  the  case 
is  the  peculiar  and  appropriate  remedy  for  injuries  to  incorporeal  here- 
ditaments,4 and  to  reversionary  interests  in  real  and  personal  property, 
and.  in  general,  where  the  injury  is  not  the  immediate  result  of  an 
act  accompanied  with  force,  but  consequential  to  it ;  trespass  is  the 
proper  remedy  for  immediate  acts  of  force;  still,  however,  if  the  injury, 
though  immediate,  were  attributable  to  negligence,  the  party  injured 
has  an  election,  either  to  treat  the  negligence  of  the  defendant  as  the 
cause  of  action,  and  proceed  in  case ;  or  to  consider  the  act  itself  as  the 
injury,  and  bring  trespass.5  This  distinction  is  highly  important,  for  it 
is  by  its  correct  application,  that  we  are  to  determine  whether  trespass, 
or  trespass  on  the  case,  be  the  proper  remedy;  injuries  coupled  with 
force,  and  immediate,  being  the  subject  of  the  former,  and  the  latter  ap- 
plying to  wrongful  acts,  without  violence ;  or,  if  originally  accompanied 
with  force,  where  it  is  attributable  to  negligence,  or  the  force  ceased 
before  the  injury  was  sustained.  "  The  distinction  is  well  instanced  by  the 
example  put,  of  throwing  a  log  into  the  highway;  if,  at  the  time  of  its 
being  thrown,  it  strike  any  person,  it  is  trespass ;  but  if,  after  it  be  thrown, 
a  person  going  along  the  road  receive  an  injury  by  falling  over  it,  as 
it  lies  there,  it  is  case ;  neither  does  the  degree  of  violence  with  which 
the  act  is  done,  make  any  difference ;  for,  if  the  log  were  put  down  in  the 
most  quiet  way  upon  a  man's  foot,  it  would  be  trespass ;  but  if  thrown 
into  the  road  with  whatever  violence,  and  one  afterwards  fall  over  it,  it 
is  case,  and  not  trespass."6  Whether  the  act  were  lawful  or  unlawful, 
or  were  done  wilfully  or  not,  does  not  enter  into  the  consideration  of  the 
subject,  nor  affect  the  form  of  the  action.7 

§  1554.  Whenever  a  statute  prohibits  an  injury  to  an  individual,  or 
enacts  that  he  shall  recover  a  penalty  or  damages  for  such  injury, 
though  it  be  silent  as  to  the  form  of  the  remedy,  this  action  may  be 
supported  ;8  and  if  a  statute  give  a  remedy  in  the  affirmative,  without 
a  negative,  express  or  implied,  for  a  matter  which  was  actionable  at 
the  common  law,  the  party  may  sue  at  the  common  law,  as  well  as 
upon  the  statute;9   but  only  one  action  will  lie  on  a  tort,  or  a  duty  or 


1  Fay  v.  Prentice,  1  C.  B.  828.    Kel-         4  Case  lies  for  the  disturbance  of  any 
ler  v.  Stoltz,  71  Penn.  St.  356.  incorporeal  right  issuing  out  of  land. 

2  Short   v.   Wilson,    13   Johns.    33.  Union  Petroleum  Co.  v.  Bliven  Petro- 
And  see  Lewis  v.  Jones,  17  Penn.  St.  leum  Co.,  72  Penn.  St.  173. 

262.     Marker   w.  Kenrick,    13    C.    B.         6  1  Chit.  PI.  127. 
188.     It  is  said,  that  an  action  on  the         6  3  East  602 ;  Le  Blanc,  J.    Lippen- 

case  will  not  lie  against  a  tenant,  for  oott  v.  Smith,  1  South.  95. 
permissive  waste.     Gibson  v.  Wells,  4         '  Keller  v.  Stoltz,  71  Penn.  St.  356. 
Bos.  &  Pul.  290.  8  1  Chit.  PI.  144. 

3  Lambert  v.  Hoke,  14  Johns.  383.  9  Almy  v.  Harris,  5  Johns.  175. 
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promise  violated.1  Either  a  general  or  special  property  in  the  thing 
injured  is  sufficient  to  support  an  action  on  the  case;  but  to  found  it, 
actual  possession  is  not  necessary;  a  general  property  in  the  thing 
injured  gives  a  right  to  sue,  though  one  having  a  special  interest  at  the 
time  may  also  sustain  an  action.2  It  seems,  that  a  party  who,  not  being 
in  actual  possession,  cannot  maintain  trespass,  may  sustain  a  special 
action  on  the  case  against  the  wrongdoer;  and  hence,  it  was  held,  that 
case  lay  by  the  purchaser  at  an  orphans'  court  sale,  against  a  trespasser, 
for  an  injury  done  to  the  property  between  the  sale  and  delivery  of  the 
deed.3 

§  1555.  At  common  law,  a  right  of  action  for  a  personal  injury  died 
with  the  person  ;  but  this  has  been  altered  by  statute,4  and  it  is  now  pro- 
vided, that  where  death  results  from  unlawful  violence  or  negligence,  the 
husband,  widow,  children  or  parents  of  the  deceased  may  maintain  an 
action  on  the  case  against  the  wrongdoers,  for  the  damages  occasioned  to 
them  by  the  killing  of  their  relative.5  Under  this  statute,  an  owner  of 
real  estate,  who  makes  an  excavation,  adjoining  the  highway,  and  leaves 
it  unguarded  in  the  night-time,  is  liable  for  an  injury  sustained  by  a 
passer-by  falling  into  it;6  a  railroad  company,  for  the  careless  running 
of  its  train,  whereby  a  traveller  is  run  over  and  killed;7  a  carrier  of 
passengers,  for  the  consequences  of  a  negligent  collision  ;8  and  a  muni- 
cipal corporation,  for  a  death  occasioned  by  its  neglect  to  keep  a  public 
highway  in  safe  condition.9  So,  a  widow  may  maintain  an  action  against 
an  innkeeper,  for  unlawfully  furnishing  liquor  to  her  husband,  when 
intoxicated ;  in  consequence  whereof,  he  fell  under  the  wheel  of  his 
wagon  and  was  killed.10     A  widowed  mother  may  sue  for  the  neg- 

1  Miller  v.  Wilson,  24  Perm.  St.  114.  injury  to  a  mere  trespasser.     Railway 

2  Cumberland  Valley  Railroad  Co.  v.  Co.  v.  Connell,  6  W.  N.  C.  514. 
Hughes,  11  Perm.  St.  141.  s  Pennsylvania  Railroad  Co.  v.  Kel- 

3  Robb  v.  Mann,  11  Penn.  St.  300.  ler,  67  Penn.  St.  300. 

But  see  the  remarks  of  Strong,  J.,  in  9  Mahanoy  Township  v.  Scholly,  84 

reference   to    this   case,   in    Demmy's  Penn.  St.  136.     If  the  traveller  were  in 

Appeal,  43  Ibid.  169.  no  default,  the  municipality  is  liable 

4  Act  15  April  1851,  \  18-19,  P.  L.  for  the  consequences  resulting  from  a 
674  ;  Purd.  1093.  pure  accident,  combined  with  its  negli- 

5  Act  26  April  1855,  P.  L.  309 ;  gence  in  not  keeping  the  road  unob- 
Purd.  1094.  An  extended  view  of  the  strueted;  it  is  against  possible  acci- 
law  of  negligence  is  foreign  to  the  ob-  dents  occurring  upon  a  highway,  that 
ject  of  this  work :  for  the  law  on  this  it  is  bound  to  provide ;  it  is  at  such 
subject,  the  student  is  referred  to  Dr.  times  as  these,  that  the  traveller  has 
Wharton's  excellent  Treatise  on  the  the  greatest  need  of  a  safe  road-way. 
Law  of  Negligence.  Ring  v.  Cohoes,   13  Hun  76,  B.  c.    19 

6  Homan  v.  Stanley,  66  Penn.  St.  Alb.  L.  J.  471,  where  the  cases  on 
464.  A  land-owner  who  makes  an  ex-  this  subject  are  fully  reviewed.  And 
cavation,  at  a  distance  from  the  high-  see  Hay  v.  Philadelphia,  81  Penn.  St. 
way,  is  not  liable  to  a  trespasser,  who  44.  Scranton  v.  Dean,  2  W.  N.  C. 
is  injured  by  falling  into  it.  Gramlich  467.  Pittston  v.  Hart,  26  Pitts.  L  J 
v.  Wurst,  86  Penn.  St.  74.  182. 

7  Pennsylvania  Railroad  Co.  v.  Lew-  10  Fink  t>.  Garman,  40  Penn.  St.  95. 
is,  79  Penn.  St.  33.  But  a  railroad  But  the  sureties  in  an  innkeeper's 
company  is  not  bound  to  take  extraor-  bond,  are  not  responsible  for  the  dam- 
dinary  precautions,  to  guard   against  ages  so  recovered  ;  the  act  8  May  1854, 
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ligent  killing  of  her  minor  child,1  or  of  an  adult  son,  if  the  family  rela- 
tion existed  at  the  time  of  the  death,  and  there  were  reasonable  grounds 
to  expect  pecuniary  advantage  from  the  continuance  of  the  relation.2 
The  family  relation  must  be  shown  to  exist  in  point  of  fact ;  if  the  child 
be  under  age,  it  is  presumed ;  if  over  age,  it  must  be  proved  affirma- 
tively.3 In  an  action  for  death,  resulting  from  negligence,  the  pecuniary 
loss  sustained  is  the  measure  of  damages  ;4  but  much  must,  nevertheless, 
be  left  to  the  sound  discretion  of  the  jury,  within  the  limitations  pre- 
scribed by  law.5 

§  1556.  Declaration.  The  form  of  the  declaration  in  this  action 
depends  in  most  respects  on  the  particular  circumstances  which  con- 
stitute the  cause  of  suit,  and  consequently,  there  is  a  greater  variety  in 
this  than  in  any  other  form  of  action.6  As,  in  this  state,  this  form  of 
action  must  frequently  be  adopted  to  obtain  redress  for  injuries,  which 
are,  in  England,  exclusively  cognisable  in  equity,  it  follows,  that,  as  the 
declaration  must  set  out  the  equitable  circumstances  of  the  case,  which 
none  of  the  English  books  of  forms  can  be  expected  to  furnish,  many 
cases  will  arise  in  which  the  practitioner  will  be  left  to  his  own  resources 
and  skill,  to  frame  one  which  will  stand  the  scrutiny  of  a  special  pleader. 
For,  although  equitable  declarations  are  supported  in  our  courts,  it  has 
not  been  determined,  that  the  same  looseness  or  simplicity  of  statement 
may  be  indulged  in,  as  in  a  bill  in  equity,  nor  has  it  been  held,  that  the 
rules  of  pleading  could  be  relaxed,  when  applied  to  the  examination  of 
pleas,  declarations,  or  any  other  of  the  usual  allegations  founded  solely 
on  equity.7 

§  1557.  Pleas.  The  plea  in  this  action  is  usually  the  general  issue, 
not  guilty;  and  under  it  (except  in  an  action  for  slander,  and  a  few 
other  instances)  any  matter  may  be  given  in  evidence,  except  the  statute 
of  limitations.8  An  equitable  defence  must  be  pleaded,  or  notice  in 
detail  given  of  it,  with  the  general  issue.  In  settling  the  evidence  to  sup- 
port or  resist  actions  of  trespass  on  the  case,  it  is  a  general  rule  (which, 
in  some  respects,  varies  from  the  rule  of  evidence   in   other  actions) 

P.  L.  663,  Purd.  946,  is  not  part  of  the  6  Pennsylvania  Railroad  Co.  w.  Ogier, 

license   system.      Crouse   v.   Common-  35  Penn.  St.  60.     Catawissa  Railroad 

wealth,  87  Penn.  St.  168.  Co.  v.  Armstrong,  52  Ibid.  282.    Penn- 

1  Pennsylvania  Railroad  Co.  v.  Ban-  sylvania  Railroad  Co.  v.  Keller,  67 
torn,  54  Penn.  St.  495.  Ibid.  300. 

2  Pennsylvania  Railroad  Co.  v.  Kel-  6  The  rules  governing  the  form  of 
ler,  67  Penn.  St.  300.  North  Pennsyl-  the  declaration  in  this  action  are  stated 
vania  Railroad  Co.  v.  Kirk,  36  Leg.  in  1  Chit.  PL  362-400,  and  a  great 
Int.  245.  number  of  forms  are  collected  in  his 

3  Pennsylvania  Railroad  Co.  v.  Ad-  second  and  third  volumes  of  Forms, 
ams,  55  Penn.  St.  499.  and  also  in  8  Went.  Plead.    As  to  the 

*  Pennsylvania  Railroad  Co.  v.  Zehe,  •  form  of  a  declaration,  in  an  action  for 

33  Penn.   St.  318.     Caldwell  v.  Brown,  death  by  negligence,  under  the  statute, 

53  Ibid.  453.    Huntingdon  and  Broad  see  Pennsylvania  Railroad  Co.  v.  Ogier, 

Top  Mountain  Railroad  and  Coal  Co.  35  Penn.  St.  60-1. 

v.    Decker,    84   Ibid.   419.      Smith   v.  '  See  Bright.  Dig.  tit.  "Pleading." 

Northern  Central  Railway  Co.,  1  Pears.  s  1  Chit.  PL  147.     See  Bright.  Dig. 

243.    See  the  cases  collected  in  Bright.  1914. 
Dig.  1802. 
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that  a  less  degree  of  strictness  of  proof  is  required ;  it  being  laid  down 
that  material  averments  only  are  put  in  issue,  and  nothing  more.1 

§  1558.  Verdict  and  judgment.  The  judgment  is,  that  the  plaintiff 
recover  a  sum  of  money,  ascertained  by  a  jury,  for  his  damages  sustained 
by  the  committing  of  the  grievances  complained  of,  and  full  costs  of 
suit,  to  which  the  plaintiff  is  entitled,  although  he  recover  a  verdict  for 
less  than  40s.  damages.2  It  is  contrary  to  the  policy  of  this  state,  to 
allow  to  a  party,  in  ordinary  cases,  any  compensation  for  his  expenses  in 
providing  counsel  to  advise  upon  and  try  his  case  :3  thus,  where  sub- 
sequently to  the  commencement  of  an  action,  the  debt  was  paid,  but  the 
plaintiff  claimed  for  costs  and  expenses  at  law  and  equity,  counsel 
fees,  &c,  and,  under  the  charge  of  the  court,  the  jury  found  a  verdict 
for  only  nominal  damages,  the  court  refused  a  motion  for  a  new  trial.1 
In  an  amicable  action  on  the  case,  brought  to  test  the  respective  rights 
of  the  parties  to  a  division-wall,  which  had  been  wrongfully  used  by  the 
defendant,  the  damages  should  be  merely  compensatory ;  it  being  error 
to  instruct  the  jury  that,  if  there  was  a  wanton  invasion  of  the  plaintiff's 
rights,  they  were  not  confined  to  the  actual  damages  done.5  When  the 
claim  of  a  plaintiff  in  an  action  on  the  case  is  only  for  compensatory 
damages,  and  is  not  founded  on  the  animus,  but  on  the  acts  of  the 
defendant,  it  is  immaterial,  whether  the  defendant  did  or  did  not  know 
the  extent  of  the  injury  that  he  was  committing.6  And  in  an  action 
against  the  proprietors  of  a  newspaper,  for  neglecting  to  insert  an  adver- 
tisement of  a  public  sale  of  real  estate,  for  which  they  received  payment 
in  advance,  in  the  absence  of  fraud,  the  measure  of  damages  is  the  price 
paid  for  the  publication  of  such  advertisement ;  speculative  damages 
cannot  be  recovered.7 

VI.  Of  the  action  of  trover. 

§  1559.  When  the  action  lies.  The  action  of  trover  and  conver- 
sion, which  is  a  species  of  action  on  the  case,  lies  for  the  recovery  of 
damages  for  the  wrongful  conversion  of  personal  property,  whether  con- 
sisting of  merchandise,  money,  bonds,  notes,  title-deeds  or  anv  other 
chattel,  merely  personal,  in  which  a  man  may  have  a  valuable  property. 
It  is  founded  on  the  supposition  that  the  chattel  came  into  the  defend- 
ant's possession  by  finding,  and  that  he  afterwards  converted  it  to  his 
own  use ;  but  the  allegation  of  finding  is,  in  general,  a  fiction,  and  it 
is  the  conversion  only  that  is  material  and  traversable.8     This  action 

1  2  W.  Bl.  480.    See,  for  exemplifica-         *  Murphy  v.  Jarvis,  1  Phila.  84. 
tions  of  this  rule,  Esp.  Evid.  266-7.  The         5  Amer  v.  Longstreth,   10  Penn.  St. 
proofs  to  be  adduced  by  the  respective     145. 

parties  to  maintain  an  issue  in  this  form  e  Wheatley  v.  Chrisman.  24  Penn. 

of  remedy,  are  stated  in  the  13th  chap-  St.  298. 

ter  of  Espinasse  on  Evidence  256;  2  '  Eisenlohr  v.  Swaim,  35  Penn  St 
Greenl.  Evid.  \\  223-232.  See  Bright.  107.  And  see,  generally,  on  the  sub- 
Dig.  "  Pleading,"  XI.  ject  of  the  measure  of  damages.  Bright 

2  1  Chit.  PL  147.  Dig.  tit.  "Damages,"  V                   a    ' 

3  Good   v.    Mylin,  8  Penn.    St.  51.  f  1  Chit.  PI.  148.     Brieht    Di<r    tit 
Porter  r.  English,'!  Phila.  85.  "Trover."                           6    "       D 
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as  will  appear  from  the  authorities  hereafter  cited,  though  originally 
designed  for  the  recovery  of  damages  against  one  who  had  found  and 
appropriated  the  goods  of  another,  now  reaches  all  cases  where  one  man 
has  obtained  the  goods  of  another,  by  any  means,  and  has  sold  or  used 
them,  without  the  assent  of  the  owner,  or  has  refused  to  deliver  them. 
on  demand.1  It  is  confined  to  the  conversion  of  personal  property, 
and  does  not  lie  for  injuries  to  land  or  other  real  estate,  even  by  a 
severance  of  a  part  from  the  freehold,  unless  there  be  also  an  aspor- 
tation f  and  trespass,  or  case,  where  the  interest  in  the  property  is  in 
reversion,  is  the  only  remedy.3  But  if,  after  severance  from  the  free- 
hold, as  in  the  case  of  trees,  the  property  severed  be  taken  away,  or,  if 
coals  dug  from  a  pit  be  afterwards  thrown  out,  trover  will  lie  by  a  per- 
son having  the  right  and  possession,  against  a  mere  intruder  and  tres- 
passer.4 So,  where  the  trunks  of  trees,  blown  down  by  a  tempest,  are 
cut  and  carried  away  by  a  tenant,  trover  is  the  proper  remedy  for  the 
owner  or  lessor.5  It  lies  for  money,  though  it  be  not  in  a  bag,  or  other- 
wise distinguishable  from  other  coin,  because  the  thing  itself  is  not  to  be 
recovered  in  this  action,  but  merely  damages  for  the  conversion  ;6  it  has 
been  supported,  likewise,  for  an  undivided  part  of  a  vessel  or  ship.7 
Trover  will  not  lie  for  petroleum  or  carbon  oil,  which  had  risen  natur- 
ally with  the  water  from  salt-wells,  in  lands  leased  for  the  manufacture 
of  salt,  and  which,  after  reaching  the  surface,  had  been  separated  and 
sold  by  the  lessees  ;8  but  it  lies  for  coal  mined  upon  and  carried  away 
from  another's  land  by  mistake;  the  measure  of  damages  is  the  fail- 
value  of  the  coal  in  place,  and  such  injury  to  the  land  as  the  mining 
may  have  caused.9  It  also  lies  for  the  wrongful  conversion  or  appro- 
priation of  property  by  theft,  as  well  as  by  fraud  or  trespass ;  but  in 
case  of  theft,  as  a  general  rule,  the  private  action  for  the  value  of  the 
property  stolen,  is  suspended,  until  the  public  prosecution  for  the  offence 
has  been  duly  conducted  and  ended.10  Trover  was  held  to  lie  for  a  nego- 
tiable certificate,  indorsed  in  blank,  which  was  lost  by  the  plaintiff,  and 
was  afterwards  purchased  bond  fide,  and  for  a  full  and  valuable  consid- 
eration, by  the  defendant ;  the  fact  of  its  not  being  specially  indorsed 

1  Boyce  v.  Brockway,  31  N.  Y.490.  v.  Edwards,  56  Barb.  408.     It  lies  for 

2  Mather  v.  Trinity  Church,  3  S.  &  money  deposited  with  a  stakeholder  on 
B.  515.  s.  p.  Baker  v.  Howell,  6  Ibid,  an  illegal  wager.  Parker  v.  Morrison, 
476.     Brown  v.  Caldwell,  10  Ibid.  114.  26  Pitts.  L.  J.  85. 

Powell  v.  Smith,  2  Watts  126.  Lehman  '  Watson   v.   King,    1    Stark.    121. 

v.  Kellerman.  65  Penn.  St.  489.  Lowthorp  v.  Smith,  1  Hayw.  255. 

3  1  Chit.  PL  149.  8  Kier    v.   Peterson,   41    Penn.   St. 

4  Wright  v.   Guier,   9    Watts   172.  357. 

Sanderson  v.  Haverstick,  8  Penn.  St.  9  Forsyth  v.  Wells,  41  Penn.  St.  291. 

294.     Forsyth  v.  Wells,  41  Ibid.  291.  10  Hutchinson  v.  Merchants'  and  Me- 

Lykens  Valley  Coal  Co.  v.  Dock,  62  chanics'  Bank,  41  Penn.  St.  42.    Trover 

Ibid.  232.  will  not  lie   against  the  receiver  of 

6  Shult  v.  Barker,  12  S.  &  R.  272.  goods  stolen  in  another  state,  without 

6  Davies  v.  Dyrs,  Aleyn  91.      Cro.  first  prosecuting  the  thief  to  conviction. 

Eliz.  819.     Donohue  v.  Henry,  4  E.  D.  Johnson  v.  Kaas,  28  Leg.  Int.  30.   But 

Sm.  162.     Grand  Trunk  Railway  Co.  see  Pease  v.  Smith.  61  N.  Y.  477. 
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by  the  owner,  was  said  to  be  not  such  carelessness  as  to  give  the  finder 
title.1 

§  1560.  "Where  ten  tons  of  iron  were  purchased  from  the  vendees  of 
the  state,  which  was  paid  for,  and  a  receipt  and  written  order  given  on 
the  state  agent  for  the  delivery  of  the  iron,  which  order  was  never  pre- 
sented, and  the  iron  bought  was  not  separated  from  the  rest;  and  the  res- 
idue was  afterwards  purchased  by  another ;  in  an  action  of  trover,  brought 
against  the  purchasers  of  the  remainder,  for  the  first  lot  of  iron  sold,  by 
its  purchaser,  it  was  held,  that  from  failure  of  the  plaintiff  to  present  the 
order,  and  have  the  amount  purchased  separated  from  the  mass,  the  sale 
was  incomplete,  and  did  not  pass  any  such  title  to  him  as  would  ground 
an  action  of  trover  and  conversion  to  recover  the  value  of  the  iron.2 
And  where  one  has  been  hired  to  take  out  stone  from  the  quarry  of  a 
third  person,  by  a  party  who  has  contracted  with  a  turnpike  company  to 
ballast  a  portion  of  their  road,  he  has  no  such  property  in  the  stones 
quarried  by  him,  after  his  employer  has  abandoned  his  contract,  as  will 
enable  him,  after  leaving  possession,  to  maintain  trover  therefor  against 
the  agent  of  the  company,  by  whose  order  the  stones  thus  quarried  had 
been  subsequently  placed  on  the  road.3  Nor  can  a  receiver  of  partner- 
ship effects  maintain  an  action  of  trover  in  his  own  name,  against  a  per- 
son who  had  converted  assets  of  the  firm,  before  his  appointment ;  he 
must  sue  in  the  name  of  the  firm  in  whom  was  the  legal  right  of  action.4 

§  1561.  In  order  to  support  this  action,  the  plaintiff  must  show 
property  in  himself,  and  a  wrongful  conversion  by  the  defendant ;  and 
this  property  must  be  either  absolute  or  special ;  but  it  is  unnecessary 
that  the  plaintiff  should  ever  have  had  the  actual  possession,  for  it  is  a 
rule  of  law,  that  the  property  of  personal  chattels  draws  to  it  the  posses- 
sion ;  thus,  the  consignee  of  goods  never  received,  may  maintain  this 
action ;  and  so  may  an  executor,  for  a  conversion,  before  probate  of  the 
will,  of  the  testator's  property.5  But  an  assignee  of  the  title  to  personal 
property  cannot  maintain  trover  in  his  own  name,  where  the  conversion 
took  place  before  the  date  of  the  assignment.6  If  the  master  of  a  vessel 
refuse  to  deliver  the  cargo  to  the  shipper  or  consignee,  on  payment  of 
freight,  the  latter  may  maintain  trover  for  the  same.7  Where  the 
demand  is  made  by  an  agent,  and  the  refusal  is  for  defect  of  authority 
in  the  agent,  or  for  his  refusing  to  show  his  authority,  it  is  not  evidence 
of  .a  conversion.8  An  agreement,  for  a  valuable  consideration,  to  deliver 
to  the  plaintiff  the  first  female  colt,  which  a  certain  mare,  owned  by  the 
defendant,  might  produce,  vests  a  property  in  the  colt,  when  produced, 

1  Biddle  v.  Bayard,  13  Penn.  St.  151.  *  Yeager  v.  Wallace,  44   Penn.  St. 

It  lies  for  a  note  misappropriated  by  a  294. 

broker,  where  the  holder  has  given  no  5  Valentine    ».   Jackson,   9    "Wend, 

consideration,  except  a  credit  upon  a  302. 

precedent  debt.    Lewis  v.  Shortledge,  6  Overton  v.  Williston,  31  Penn    St 

1  W.  N.  C.  507.  155.     But  see  Tome  v.  Dubois.  6  Wall! 

'  Pennsylvania      Railroad     Co.     v.  548. 

Hughes,  39  Penn.  St.  521.  '  Portland  Bank  v.  Stubba    6 

8  Castor  v.  McShaffery  48  Penn.  St.  422. 

437.  e  Watt  v.  Potter,  2  Mason  77. 
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in  the  plaintiff,  who  may  therefore  maintain  trover  for  it.1  So,  a  man 
who  has  delivered  goods  to  a  carrier  or  other  bailee,  and  thus  parted 
with  the  actual  possession,  may  maintain  trover  for  a  conversion  by  a 
stranger ;  for  the  owner,  or,  in  other  words,  he  in  whom  the  absolute 
property  is  vested,  has  still  possession  in  law  against  a  wrongdoer,  and 
the  carrier  or  other  bailee  is  no  more  than  his  servant.2  There  must, 
however,  to  support  this  action,  exist  a  right  of  possession  as  well  as 
of  property  ;3  therefore,  where  a  man  let  a  house  and  furniture  for  a 
term,  and  the  furniture  was  wrongfully  taken  in  execution,  pending 
the  term,  it  was  held,  that  the  lessor  could  not  maintain  trover,  because, 
during  the  term,  he  had  parted  with  the  right  of  possession.4  But  where 
timber  is  cut  down  by  a  stranger,  the  lessor,  and  not  the  lessee,  shall 
have  trespass  on  the  case  or  trover.5  So,  where  a  father  gave  his  son  a 
watch,  some  books,  and  several  articles  of  wearing  apparel,  it  was  held, 
that  though  the  son  was  under  age  (viz.  about  sixteen  years  old),  the 
father  could  not  maintain  trover  against  a  person  who  detained  the  pro- 
perty, because  the  right  of  possession  was  not  in  him,  but  in  his  son.6 

§  1562.  The  owuer  of  the  land  on  which  property  is  stranded,  after 
notice  to  its  owner  to  remove  it,  and  neglect  or  refusal  to  do  so,  may 
disincumber  his  property  of  it,  by  casting  it  back  into  the  stream  ;  but 
he  has  no  right  to  appropriate  it  to  his  own  use.  He  may  remove  it,  at 
his  own  expense;  but  the  refusal  of  the  owner  of  the  property  to  remove 
it,  will  not  divest  the  right  of  the  latter,  nor  bar  his  entry  to  reclaim  it ; 
he  may  resume  the  ownership,  after  abandonment.  It  is  plain,  the 
land-owner  has  no  lien  on  property  cast  on  it  by  drift;  and  where  the 
owner  of  the  latter  proves  his  property  in  it,  and  a  conversion  of  it  by 
the  owner  of  the  land,  the  latter  is  liable  in  trover  for  damages.7  Tim- 
ber, &c,  carried  adrift,  continues  to  be  the  property  of  him  who  owned 
it  at  the  time  of  the  flood  ;  when  stranded,  the  owner  has  the  right  to  enter 
on  the  land  and  remove  it;  but  he  is  not  bound  to  do  so,  and  may  aban- 
don it,  without  incurring  responsibility  for  injury  done  thereby ;  and  it 
would  seem,  that,  unless  there  has  been  negligence,  the  owner  is  not  liable 
for  damage  done  by  it,  even  though  he  do  not  remove  it  after  notice  to 
do  so.8 

§  1563.  The  nature  of  absolute  property  is  very  readily  understood, 
and  requires  no  explanation ;  a  special  property  is  the  consequence  of  a 
rightful  possession  for  a  particular  or  special  purpose ;  and  hence  it  is, 
that  a  carrier,9  a  factor  or  other  consignee,  a  pawnee  or  other  bailee,  a 
trustee,  or  sheriff  who  has  actually  taken  goods  in  execution,10  may  main- 

1  1  Murph.  (N.  C.)  339.  578. 

2  Thorp  v.  Burling,  11  Johns.  285.  '  Forster  v.  Juniata  Bridge  Co.,  16 

3  Bush  v.  Lyon,  9  Cow.  52.     Dubois     Penn.  St.  393. 

v.  Haroourt,  20  Wend.  41.  8  Ibid.    See  Craig  v.  Kline,  65  Penn. 

4  Gordon  v.  Harper,  7  T.  R.  9.  And  St.  399.  Wendt  v.  Craig,  67  Ibid, 
see  Whitcomb  v.  Hungerford,  42  Barb.     424. 

177.  9  Hudson    River    Railroad    Co.     v. 

5  Cro.  Car.  242.      Shult  v.  Barker,     Lounsberry,  25  Barb.  597. 

12  S.  &  R.  274.  10  Loekwood    i>.    Bull,   1   Cow.  322. 

6  Hunter  v.  Westbrook,  2  Car.  &  P.     Norton  v.  People,  8  ibid.  137. 
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tain  trover  against  a  person  who  takes  them  out  of  his  possession.  So, 
possession,  with  assertion  of  title,  or  even  possession  alone,  such,  foi 
instance,  as  the  finder  of  a  chattel  has,  gives  the  possessor  such  a 
property,  as  will  enable  him  to  maintain  this  action  against  a  wrongdoer, 
for  possession  is  primd  facie  evidence  of  property;1  but  as  the  action  is 
founded  on  property,  and  not  merely  on  possession,  it  is  still  competent 
for  the  defendant,  to  show  a  paramount  title  in  a  third  person.2 

§  1564.  With  regard  to  the  other  essential  ingredient  of  this  action, 
the  conversion,  it  is  to  be  observed,  that  every  assumption  of  property 
in,  or  exercise  of  authority  over,  the  goods  of  another,  inconsistent  with 
the  title  of  the  rightful  owner,  or  in  exclusion  of  his  right,  is  a  conver- 
sion ;3  as  if  a  bailee  use  or  misuse  the  thing  delivered  to  him,1  or  deliver 
it  to  a  stranger ;  or  where  a  factor  pledges  the  goods  of  his  principal  for 
his  own  debt  ;5  and  a  bailor  may  maintain  this  action  against  his  bailee, 
if  a  conversion  be  proved,  although  assumpsit  or  case  may  also  be  main- 
tained.6 The  wrongful  taking  and  carrying  away  of  another  person's 
goods  is  itself  a  conversion  ;7  but  where  the  goods  have  come  lawfully  into 
the  defendant's  possession,  and  there  has  been  no  actual  conversion,  the 
plaintiff  must  demand  them,  and  the  defendant  refuse  to  deliver  them 
up,  in  order  to  constitute  a  conversion.8  There  are  exceptions  to  this 
rule;  as,  where  the  possessor,  on  demand  by  the  owner  or  his  agent, 
answers  that  he  is  ready  to  deliver  them,  on  being  satisfied  that  the 
defendant  is  really  the  owner  or  agent,  no  conversion  can  be  inferred;9 
but  where  the  possessor  refuses  to  deliver  them,  because  of  a  claim  of  his 
own  to  ownership,  or  of  a  lien  which  he  asserts  he  has  on  them,  such  a 
refusal  falls  within  the  general  rule,  and  is  evidence  of  a  conversion.10  A 
purchase  and  taking  possession  of  another's  property  from  one  who  has 
no  right  to  sell  it,  is  a  conversion,  and  renders  the  purchaser  liable  in 
trover  to  the  owner  ;n  so,  of  coal  dug  by  the  owner  of  land  through  a  mis 
take  of  boundaries,  out  of  adjoining  laud.12  An  adulteration  of  liquor 
by  a  carrier,  who  is  employed  to  transport  it,  is  a  conversion.13  But  con- 
version is  not  to  be  inferred,  from  the  neglect  of  the  defendant  to  answer 

1  Tatum  v.   Sharpless,  6  Phila.  18.     St.  442. 

New  York  and  Harlem  Railroad  Co.  v.  '  Parrington   v.   Payne,    15   Johns. 

Haws,  56  N.  Y.  175.     Armory  v.  Dela-  43].    Horsefield  v.  Cost,  Add.  152.     2 

mirie,  1  Str.  505.  Saund.  47  f. 

2  Schermerhorn  v.  Van  Volkenburgh,  8  Storm  v.  Livingston,  6  Johns.  44. 
11  Johns.  529.  Rotan  v.  Fletcher,  15  Purves  v.  Moltz,  5  Rob.  653.  Dodo-e  v 
Ibid.  207.  Harvey  v.  Lane,  12  Wend.  Johnson,  3  T.  &  0.  237.  Gillet  v.  fiot> 
563.     And   see   King   v.   Richards,    6  erts,  57  N.  Y.  28. 

Whart.   418.     Hopkinson    v.    Gibson,  9  Jaooby  v.  Laussatt,  6  S.  &  R.  300. 

2  Smith  (K.  B.)  205.  McEntee  v.  New  Jersey  Steamboat  Co  ' 

8  Bristol    v.    Burt,    7   Johns.    254.  45  N.  Y.  34.     And  see  Berry  v.  Yan- 

Shotwell  v.  Few,  Ibid.  306.    Murray  v.  tries,  12  S.  &  R.  95      Wao-enblast  v 

Burling,   10    Ibid.    175.     Baldwin    v.  McKean,  2  Gr.  393.    '           & 

Cole,  6  Mod.  212.  '°  Jaeoby  v.  Laussatt,  6  S.  &  R.  300. 

2  Saund.  47  f.  Wagenblast  v.  McKean,  2  Gr  393 

6  Kennedy  v.  Strong,  14  Johns.  128.  "  Gillet  v.  Roberts,  57  N  Y   28 

6  Lockwood  v.  Bull,  1  Cow.  322.  An  12  Forsyth  v.   Wells,   41  '  Penn.    St. 

unauthorized   sale   by  an   agent  is  a  291. 

conversion.     Btter  v.  Bailey,  8  Penn.  ls  Denoh  v.  Walker,  14  Mass.  500. 
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a  letter  of  the  plaintiff  containing  a  demand ;  the  plaintiff  must  be  on 
the  ground,  at  the  time  of  demand,  ready  to  remove  the  article.1  In 
an  action  for  a  note,  where  the  defendant  alleges  receipts  of  money  and 
clothing  by  the  defendant,  on  account  thereof,  it  must  be  left  to  the 
jury  to  say  whether  the  tort  was  not  waived.2  It  is  no  objection  to  the 
action,  that  the'  plaintiff  has  subsequently  repossessed  himself  of  the 
property,  for  he  is  still  entitled  to  damages  for  the  injury  sustained.3 

§  1565.  Trover  lies  against  a  corporation  as  well  as  against  a  natural 
person  ;4  it  lies,  too,  against  executors,  on  a  conversion  by  their  testator  f 
and  an  infant  is  liable  in  trover,  although  the  goods  were  delivered  to 
him  under  contract,  and  although  they  were  not  actually  converted  to  his 
own  use.6  It  has  been  held,  that  this  action  will  not  lie  against  an 
infant,  for  immoderately  using  a  horse  which  he  had  contracted  to  use 
moderately,  on  the  ground  that  the  action  could  only  be  supported  on 
the  contract  ;7  nor  though  he  hired  the  horse  to  go  to  a  place  agreed  on, 
and  went  to  another  place,  in  a  different  direction.8  It  cannot  be  main- 
tained against  a  servant,  who  has  acted  by  his  master's  command,  unless 
it  were  to  do  an  apparent  wrong ;  and  where  the  master's  case  depends 
on  a  title,  as,  when  the  command  is  given  under  color  of  a  right, 
whether  valid  or  not,  the  servant  will  be  excused.9  Therefore,  where 
the  manager  of  a  nail-factory,  belonging  to  others,  refused  to  deliver  a 
machine,  the  property  of  the  plaintiff,  put  up  in  the  factory,  during  the 
period  of  his  management,  without  showing  that  the  refusal  was  in  pur- 
suance of  instructions  from  his  employers,  trover  was  supported  against 
him.10  This  action  will  not  lie  by  one  joint-tenant,  tenant  in  common, 
or  parcener,  against  his  companion,  for  a  thing  still  in  his  possession, 
because  the  possession  of  one  is  the  possession  of  both  ;  but  if  he  destroy 
it,  the  other  may  maintain  trover  against  him.11   But  one  of  two  joint 

1  Miller  v.  Smith,  1  Phila.  173.  v.  Ferris,  5  Duer  49.  But  where  the 
Spear  v.  Alexander,  2  Ibid.  89.  substantive  ground  of  action  against  an 

2  Williams  r.  Waud,  1  Phila.  29.  infant  is  contract,  though  stated  as  in- 

3  Shotwell  v.  Wendover,  1  Johns.  65.  ducement  to  a  supposed  tort,  the  plain- 
Murray  v.  Burling,  10  Ibid.  176.  tiff  cannot  recover.     Wilt  v.  Welsh,  6 

4  McCready  v.  Guardians  of  the  Poor,  Watts  9.  Penrose  v.  Curren,  3  Rawle 
9  S.   &  R.  94,   102.     Foster  v.  Essex  351. 

Bank,  17  Mass.  502-3.  7  Jennings  v.  Rundall.  8  T.  R.  335. 

5  Schott  v.  Sage,  4  Phila.  87.  Ter-  8  Penrose  v.  Curren,  Wilt  v.  Welsh, 
hune   v.  Bray,   1  Harrison  53.     Such     ut  svpra. 

action  will  not  lie,  where  there  was  no  9  Mires  v.  Solebay,  2  Mod.  242. 
conversion  by  the  testator,  and  the  goods  Where  an  agent  has  received  posses- 
came  lawfully  into  the  hands  of  the  sion  of  a  chattel  from  his  principal,  a 
executor.  Cummings  r.  Meaks,  2  refusal  to  deliver  it  to  the  true  owner. 
Pitts.  490.  An  action  against  executors  thus  explained,  is  not  yer  se  evidence 
for  a  conversion  after  the  death  of  their  of  a  conversion.  Cary  v.  Bright,  58 
testator,  is  a  personal  one.  Schott  v.  Penn.  St.  83  ;  Sharswood,  J. 
Sage,  4  Phila.  87.  Trover  lies  against  ,0  Berry  v.  Vantries,  13  S.  &  R.  89. 
an  assignee  for  the  benefit  of  creditors,  u  Wilson  v.  Reed,  3  Johns.  175. 
for  goods  fraudulently  obtained  by  his  What  is  such  destruction  of  the  chat- 
assignor.  Artman  v.  Walton,  34  Leg.  tels,  as  will  enable  one  tenant  in  com- 
Int.  13.  mon    to    maintain   trover.     Kelley  v. 

6  Vassej).  Smith,   6  Cr.  226.     Fish  Given,  24  Pitts.  L.  J.  118.     And  see 
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owners  of  personal  property  may  maintain  trover  against  a  stranger,  to 
whom  the  other  owner  had  transferred  the  joint  property  to  other  uses 
than  those  for  which  it  was  held  by  the  joint  owners,  and  inconsistent 
therewith — the  stranger  claiming  the  exclusive  possession  and  ownership ; 
and  in  such  action,  the  plaintiff'  may  recover  the  value  of  his  interest  in 
the  property  converted  ;'  it  does  not,  however,  lie  against  a  bailee,  who, 
before  demand  and  refusal,  has  lost  the  goods  by  negligence,  or  where 
they  have  been  stolen  from  him,  but  the  plaintiff  must  institute  a  special 
action  on  the  case.2 

§  1566.  One  of  two  joint  bailees  is  not  liable  in  this  action,  for  the 
conversion  of  the  property,  by  the  other;3  the  law  is  settled,  that  the 
act  of  a  tenant  in  common  shall  not  prejudice  the  title  of  his  co-tenant, 
nor  charge  him  with  a  tort.  It  is  otherwise  with  partners,  each  of 
whom  constitutes  the  other  a  general  agent  of  the  firm,  with  power  to 
bind  it,  not  only  by  his  contracts,  but  by  his  acts  within  the  scope  of  the 
business ;  it  has,  therefore,  been  decided,  that  the  conversion  by  one  part- 
ner, of  property  which  came  into  the  possession  of  the  firm  on  partnership 
account,  is  the  conversion  of  all,  and  makes  them  all  liable  in  trover.* 
Where  certain  chattels  were  bequeathed  by  A.  to  B.,  his  wife,  "for  her 
own  proper  use,  during  her  lifetime,"  remainder  over,  and  the  widow 
married  C,  who  died,  whereupon  the  latter's  executors  sold  the  chattels 
to  D.,  it  was  held,  that  trover  lay  by  B.  against  D.  to  recover  the 
chattels.5 

§  1567.  Pleas.  Under  the  general  issue  in  this  action,  which  is,  not 
guilty,  the  defendant  may  show,  in  justification,  a  lien  upon  the  property, 
by  virtue  of  which  he  detains  it  in  his  possession.6  The  action,  in 
Pennsylvania,  is  an  equitable  remedy,  and,  therefore,  if  the  defendant 
have  an  equitable  lien  on  the  property  in  his  possession,  it  may  be  set  up 
and  allowed  by  the  jury  in  assessing  damages;7  but  neither  courts  of 
law  nor  equity  can  make  a  plaintiff  in  trover  first  pay  what  is  clue  to 
the  defendant,  except  so  far  as  the  goods  can  be  considered  as  a  pledge 
in  the  latter's  hands.8  So,  under  this  issue,  the  defendant  can  defeat  the 
plaintiff  by  showing  title  in  himself  or  a  third  person.9  But  the  plea  of 
not  guilty,  in  this  action,  requires  the  plaintiff  fully  to  make  out  his 
case.10  Infancy  may  be  given  in  evidence  under  this  issue,  not  as  a  bar, 
but  to  show  the  nature  of  the  act  which  is  supposed  to  be  a  conversion.11 

the  remarks  of  Lewis,  J.,  in  Agnew  5  Snyder  v.    Snyder,   10   Penn    St 

v.   Johnson,  17  Penn.  St.  379.      Ros-  423. 

ton  v.  Morris,  1   Dutch.   173,  176.     A  6  Jarvis  v.  Rogers,  13  Maas.  105. 

mere  sale  of  the  chattel,  by  one  of  two  7  Stoughton  v.  Rappalo,  3  S.  &  R. 

joint  owners   is  not  sufficient.     Wal-  563 ;  Duncan,  J. 

worth  v.  Abel,  52  Penn.  St.  370.  8  Witman  v.  Ely,  4  S.  &  R.  267-8  • 

1  Agnew  v.   Johnson,  17  Penn.  St.  Duncan,  J. 

373.  9  Sylvesters  Girard,  4 Rawle  189-90. 

2  Packard  v.  Getman,  4  Wend.  613.        10  Ibid. 

Hawkins  o.  Hoffman,  6  Hill  586.  "  Vasse  v.  Smith,  6  Cr.  226.     As  to 

3  White   v.    Demary,   2  N.  H.  546.     special  pleas  in  this  action,  see  note  by 
Mitchell  v.  Williams,  4  Hill  13.  the   American   editor    of    Yelverton's 

*  Nisbet  v.  Patton,  4  Rawle  120.  Reports  174  n. 
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Where,  in  an  action  against  the  sheriff,  the  plaintiff's  declaration  con- 
tained one  count  in  case  against  him,  as  sheriff,  for  so  negligently  exe- 
cuting the  writ  as  to  cause  the  plaintiff  to  lose  his  debt,  and  another  in 
trover  and  conversion,  against  him  individually,  for  the  value  of  the 
goods,  such  joinder  is  not  error,  for  they  are  both  actions  on  the  case, 
the  plea  and  judgment  being  the  same  in  each ;  and  a  demurrer  of 
the  defendant  to  the  declaration,  on  the  ground  of  misjoinder,  was  pro- 
perly overruled.1 

§  1568.  Judgment  and  damages.  In  trover  against  an  executor 
de  son  tort,  for  the  goods  of  the  decedent,  he  may,  under  the  general 
issue,  give  in  evidence  the  payment  of  debts  to  the  value  thereof,  in  miti- 
gation of  damages.  But  his  book  of  original  entries  is  inadmissible  as 
evidence  of  such  payment,  by  way  of  retainer;  though  it  might  be,  to 
prove  goods  sold  to,  or  work  done  for,  the  intestate.2  After  verdict  and 
judgment,  it  is  too  late  to  except,  on  a  writ  of  error,  that  the  evidence 
showed  a  joint  ownership,  and  hence  the  action  was  misconceived ;  pos- 
sibly, the  court  below  would,  on  the  trial,  have  permitted  the  declaration 
to  be  withdrawn  and  another  filed,  to  meet  the  justice  of  the  case.3 

§  1569.  The  value  of  the  property,  at  the  time  of  the  demand,  is  the 
measure  of  damages  ;4  but  compensation  may  also  be  made  for  an  aggra- 
vation of  the  injury,  by  peculiar  circumstances  in  the  taking  or  deten- 
tion.5 Thus,  the  detention  of  a  machine  to  prevent  the  plaintiff  from 
using  it  as  a  model  in  the  construction  of  other  machines,  is  a  circum- 
stance for  the  consideration  of  the  jury  in  assessing  damages.6  But  they 
cannot  give  penal  damages,  though  there  be  a  condition  annexed  to  the 
verdict,  that  the  damages  shall  bs  released,  on  the  delivery  of  the  specific 
property.7  Interest  on  the  value,  from  the  time  of  demand  to  the  time 
of  the  verdict,  may  also  be  allowed,  and  the  facts  that  before  the  conver- 
sion, the  plaintiff,  as  vendee,  paid  the  defendant  for  the  article,  and  the 
defendant,  before  the  trial,  resold  it  at  an  advanced  price,  do  not  take 
the  case  out  of  the  general  rule.8  If  the  action  have  been  brought  to 
recover  bonds,  the  measure  of  damages  is  the  amount  that  may  be  reco- 
vered on  the  bonds.10  In  a  case  at  nisi  prius,9  it  was  decided  by  Abbott, 
C.  J.  (Lord  Tenterden),  that  in  trover,  the  jury  are  not  limited  to  find 
as  damages  the  mere  value  at  the  time  of  the  conversion,  but  they 
may  find  as  damages  the  value  at  a  subsequent  time,  in  their  discretion, 
in  opposition  to  the  case  of  Mercer  v.  Jones,11  which  he  thought  was 
not  law. 

1  Patterson  v.  Anderson,  40  Penn.     403. 

St.  359.  '  1  Nott  &  McC.  237. 

2  Saam  v.  Saam,  4  Watts  432.  8  4  Pick.  466. 

3  Rank  v.  Rank,  5  Penn.  St.  211.  9  Romig  v.  Romig,    2    Rawle  241. 

4  Backenstoss  v.  Stahler,  32  Penn.  Craig  v.  McHenry,  35  Penn.  St.  120. 
St.  251.  10  Greening  v.  Wilkinson,  1   Car.  & 

5  McDonald  v.  Scaife,  11  Penn.  St.  P.  625. 

386.  "  3  Campb.  477.  See  Baker  v.  Drake, 

8  Berry  v.  Vantries,  12  S.  &  R  89.  53  N.  Y.  211,  for  an  able  review  of 

And  see  Harger  v.  MoMains,  4  Watts  this  question,  and  of  the  eases  in  which 

418.     Neiler  v.  Kelley,  69  Penn.  St.  it  has  been  held,  that  in  trover  for 
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§  1570.  Where  the  goods  have  been  unconditionally  received  by  the 
plaintiff,  after  suit  brought,  he  is  entitled  to  damages  for  the  difference 
in  value  at  the  time  of  the  conversion  and  that  of  the  delivery,  without 
laying  special  damage.1  But  where  a  defendant  in  trover  repudiates  the 
possession  of  the  goods  under  a  contract,  and  claims  by  a  wrongful  con- 
version, he  is  not  entitled  to  the  benefit  of  the  contract,  in  mitigation  of 
damages.2  In  an  English  case,  it  was  attempted  to  have  a  stay  of  pro- 
ceedings upon  delivery  of  the  goods  to  the  plaintiff,  or  payment  of  the 
value  thereof;  but  as  their  value  was  not  ascertained,  the  court  refused  an 
order — Best,  C.  J.,  saying :  "  Where  complete  justice  can  be  done  by  the 
delivery  of  a  specific  chattel,  the  court  will  sometimes  interfere  to  stay 
proceedings ;  but  there  is  no  instance  in  which  the  court  has  interfered, 
with  the  intention  of  referring  it  to  an  officer  to  ascertain  a  disputed 
value,  and  to  place  himself  in  the  situation  of  a  jury.  The  property 
here  has  been  in  the  defendant's  hands  for  a  long  time,  and  may  have 
been  materially  injured."3 

§  1571.  The  judgment  is  for  damages  and  full  costs,  to  which  the 
plaintiff  is  entitled,  though  he  recover  less  than  40s.  damages  ;4  and  the 
plaintiff  may  recover  full  costs,  though  his  damages  be  under  one  hun- 
dred dollars,  provided  he  has  laid  them  above  that  sum  in  the  declara- 
tion.5 The  plaintiff  having  obtained  his  verdict  for  damages,  the  property 
in  the  subject-matter  of  this  action  becomes  vested  in  the  defendant;  but 
the  court  will  not  interfere  to  stay  execution  on  a  judgment  recovered  in 
trover,  on  the  defendant's  application,  till  the  plaintiff  shall  do  any  act, 
however  reasonable  or  equitable,  to  make  the  defendant  a  title  to  the 
article  for  the  conversion  of  which  this  action  was  brought.  Thus, 
where  damages  had  been  recovered  for  a  ship,  to  restrain  execution  until 
the  plaintiff  should  have  executed  a  bill  of  sale  of  the  vessel,  and  per- 
fected the  traosfer  of  it,  it  being  said,  that  the  court  had  no  jurisdiction 
to  do  so.6  In  this  case,  the  court  (which  has  an  equity  side  and  a  corn- 
stocks,  the  plaintiff  is  entitled  to  recover  ered,  with  simple  interest  to  the  time  of 
their  highest  market  value  between  the  trial.  Huntingdon  and  Broad  Top 
date  of  conversion  and  the  time  of  trial.  Mountain  Railroad  Co.  v.  English  86 
The  courts  arrive  at  the  conclusion,  Ibid.  247.  North  v.  Phillips,  7  W.  N. 
that  in  such  cases,  the  proper  measure     C.  151. 

of  damages  is,  a  just  indemnity  to  the  1  Rank  v.  Rank,  5  Penn.  St.  212. 
party  injured,  for  the  loss  which  is  the  It  is  too  late,  after  the  judo-e  has 
natural,  reasonable  and  proximate  re-  charged  the  jury,  to  tender  the  article 
suit  of  the  wrongful  act  complained  of,  in  mitigation  of  damages.  Tracey  v. 
and  which  a  proper  degree  of  prudence  Good,  1  Clark  472.  And  where  there' 
on  the  part  of  the  plaintiff  would  not  has  been  a  demand  and  refusal  the 
have  averted.  The  rule  as  to  the  plaintiff  is  not  bound  to  accept  a  tender 
highest  market  value  was  adopted  in  of  the  goods,  if  they  have  depreciated  in 
Neiler  v.  Kelley,  69  Penn.  St.  403  :  and  value.  Whi taker  v.  Houghton  86 
Work  v.  Bennett,  70  Ibid.  484.     But     Penn.  St.  48. 

where  there  is  no  trust  relation  be-  a  Backenstoss  v.  Stahler  33  Penn. 
tween  the  parties,  nor  any  obligation     St.  251. 

to  deliver  specific  certificates,  the  mea-         »  Tucker  v.  Wrio-ht  3  Bins.  601 
sure  of  damages  for  a  refusal  to  deliver         4  1  Chit.  PI.  157° 
is  the  market  value  of  the  stock,  on  the         5  Clark  r.  5T<;Kissoii   6S  &R  87 
day  when  it  ought  to  have  been  deliv-         6  4  Price  2M. 
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mon-law  side)  was  asked  to  make  an  equitable  interference,  but  they 
agreed,  unanimously,  that  they  could  not  annex  any  conditions  to  the 
plaintiff's  judgment,  either  at  law  or  in  equity. 

VII.  Of  the  action  of  trespass. 

§  1572.  Trespass  vl  et  ar-mis.  This  action  lies  for  immediate  in- 
juries to  the  person,  or  to  the  personal  or  real  property  of  another, 
accompanied  with  force,  either  actual  or  implied,  whether  the  act  be 
wilful  or  unintentional,  or  whether  it  be  committed  by  the  defendant,  or 
by  another,  at  his  command  or  procurement,1  or,  having  been  done  for 
his  use  or  benefit,  he  afterwards  assents  to  it.2  It  lies  against  an  infant 
or  feme  covert,  for  procuring  another  to  commit  an  assault  and  battery.3 

§  1573.  For  injuries  to  the  person,  it  lies  for  an  assault  and  battery 
of  the  plaintiff  himself,  or  of  his  wife  or  servant,  per  quod  consortium  vel 
servitium  amisit.  It  may  be  maintained,  also,  by  a  parent  for  a  tort  to 
an  infant  child,  provided  the  former  can  show  a  loss  of  service,  for  that 
is  the  gist  of  the  action  by  a  parent.4  It  lies  for  an  assault  and  false 
imprisonment,  either  without  pretext  of  legal  authority  or  process,  or 
under  color  of  process  at  law,  where  it  issued  out  of  a  court  which  has 
no  jurisdiction  of  the  subject-matter  ;5  or  is  irregular  and  void  on  its 
face  ;6  or  has  been  misapplied  or  abused  ;7  in  which  case,  trespass  lies 
against  the  prosecutor  or  plaintiff  in  the  suit,  or  his  attorney,  or  the 
officer,  according  to  the  circumstances  of  the  case,  and  sometimes  even 
against  the  judge  or  magistrate.8  These  rules  equally  apply  to  property, 
when  the  subject  of  an  injury  under  color  of  law ;  and  so,  an  officer 
taking  the  person  or  goods  of  one  not  named,  or  misnamed  in  the  pro- 
cess ;9  or  executing  it  after  the  return-day  ;10  or  out  of  his  bailiwick  ;u  or 
serving  civil  process  on  a  Sunday,  is  liable  in  trespass.12  But  where  the 
proceedings  are  formal  and  regular,  however  unfounded  and  malicious 
they  may  be,  an  action  on  the  case  is  the  proper  remedy.13   A  party 

1  Frantz  v.  Lenhart,  56  Perm.  St.  Mead  v.  Haws,  7  Ibid.  332.  Scott  v. 
365.     Robinson  v.  Vaughton,  9  Car.  &     Ely,  4  Wend.  555. 

P.  252.  l0  Sheerer  v.  Lautzerheiser,  6  Watts 

2  Van  Brunt  v.  Schenck,  13  Johns.     543. 

416.  u  1  Chit.  PL  186. 

8  Sikes  v.  Johnson,  16  Mass.  389.  n  Wilson  v.  Tucker,  1  Salk.  78.     A 

1  Hoover  v.  Heim,  7  Watts  62.  distress  for  rent,  executed  on  Sunday, 

5  Wise  v.  Withers,  3  Cr.  331.  Mil-  is  a  trespass.  Mayfield  v.  White,  1 
ler  v.  Adams,  52  N.  Y.  409.     Vreden-  Bro.  241. 

burgh  v.  Hendricks.  17  Barb.  179.  1S  Barnett  v.  Reed,  51  Penn.  St.  190. 

6  Williams  v.  Jones,  6  Phila.  541.  If   a   search-warrant  do   not  conform 
'  Allison  v.  Rheam,  3  S.  &  R.  139.     to  the  constitutional  requirements,  in 

Berry  v.  Hamill,  12  Ibid.  210.  the  description  of  persons,  places  and 

8  1  Chit.  PI.  185-6.  Maher  v.  Ash-  things,  trespass  will  lie.  Sandford 
mead,  30  Penn.  St.  344.  Baird  v.  House-  v.  Martin,  13  Mass.  286.  Johnson  v. 
holder,  32  Ibid.  168.  Kramer  v.  Lott,  Comstock,  14  Hun  238.  But  if  the 
50  Ibid.  495.  Wallsworth  v.  McCul-  warrant  be  regular  on  its  face,  and 
lough,  10  Johns.  93.  Comfort  v.  Ful-  issued  on  a  proper  affidavit,  case  is 
ton,  39  Barb.  56.  See  Lange  v.  Ben-  the  proper  remedy,  if  no  goods  were 
edict,  73  N.  Y.  12.  found,  and  the  prosecutor's  action  were 

9  Griswold  v.  Sedgwick,  6  Cow.  456.  malicious.     Bell  v.   Clapp,   10  Johns. 
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who  extends  the  power  of  a  court  of  special  jurisdiction  to  a  case  to 
which  it  cannot  be  lawfully  extended,  is  a  trespasser  ;l  and  the  distinc- 
tion in  cases  of  excess  of  jurisdiction,  in  relation  to  the  officer,  is,  that 
where  the  subject-matter  of  the  suit  is  not  within  the  jurisdiction  of  the 
court,  all  the  proceedings  are  void,  and  the  officer,  as  well  as  the  party, 
:s  a  trespasser;  but  where  the  subject-matter  is  within  the  jurisdiction, 
and  the  want  of  jurisdiction  is  to  the  person  or  place,  the  officer  is 
excused,  unless  such  absence  of  jurisdiction  appear  upon  the  process.2 
Though  a  party  driving  on  a  public  road  should  lose  all  control  of  his 
horse,  and  an  injury  ensue  in  consequence,  yet,  if  the  jury  believe  that 
the  loss  of  control  was  the  result  of  the  defendant's  prior  fault,  the 
plaintiff  may  recover;3  in  an  action  of  trespass  against  the  master  of 
such  a  horse,  for  a  collision,  it  is  for  hirn  to  show  that  he  was  not  in 
fault.4 

§  1574.  Trespass  de  bonis  asportatis.  This  action  lies  for  injuries 
to,  or  taking  away,  a  chattel,  of  which  the  plaintiff  has,  at  the  time  when 
the  wrong  is  committed,  the  actual  possession,  or  the  constructive  pos- 
session, in  respect  of  the  right  of  property  vested  in  him,  connected  with 
the  right  to  reduce  it  to  actual  possession  whenever  he  pleases  ;5  the 
bare  possession,  without  any  title,  is  sufficient  to  support  the  action, 
except  as  against  the  rightful  owner;6  and  the  defendant  cannot,  as  in 
trover,  set  up  a  paramount  title  in  a  third  person.7  The  rules  in  rela- 
tion to  the  property  or  possession  requisite  to  maintain  trespass  de  bonis 
asportatis,  are  essentially  the  same  as  have  been  already  stated  in  regard 
to  trover.8  The  injury  may  consist  not  only  in  an  unlawful  taking,  but 
in  a  subsequent  abuse  of  a  lawful  possession,  as  where  the  bailee  of  a 
chattel  destroys  it  ;9  and  where  a  person  having  authority  in  law  to  take 
possession  of  the  goods  of  another,  afterwards  abuses  his  authority,  he  is 
responsible  not  merely  for  the  act  of  abuse,  but  it  is  construed  to  relate 
back  to  the  commencement  of  his  possession,  so  as  to  render  the  transac- 
tion a  trespass  ab  initio;  as,  where  the  landlord  who  distrains  for  rent,  or 
the  owner  of  land  who  takes  cattle  damage  feasant,  works  or  kills  the 
distress,  he  becomes  a  trespasser  ab  initio.10   But  it  is  a  general  rule,  that 

263.     This  is  opposed  to  the  dictum  of  dron  v.  Haupt,  52  Ibid.  408. 

Mr.  Justice  Duncan,  in  Hobbs  v.  Geiss,  6  Entriken  v.  Brown,  32  Penn    St 

13  S.  <fe  R.  419.  364. 

1  Curry  v.  Pringle,  11  Johns.  444.  '  Townsend  v.  Kerns.  2  Watts  180 

Savacool   v.   Boughton,   5    Wend.  Cook  v.  Howard,  13  Johns.  276     Buck 

170.  Hill  v.  Haynes,  54  N.  Y.  153.  Bil-  v.  Aikin,  1    Wend.  466.     Hanmer   v 

lings  ».  Reeside,  23  Penn.  St.  189.   Fall  Wilsey,  17  Ibid.  91. 

r^fKCoTl  and  Ir0n  Co-  "■  Smith'  71  8  2   Saund-   47>   b>   e.      See  supra, 

Ibid  230.  §1563;  and  Bright.  Dig.,  tit.  "  Tres- 

3  Kennedy  ».  Way,  Bright.  186.  pass,"  II. 

*  Ibid.     Strohl  v.  Levan,  39  Penn.  9  1  Chit.  PL  171. 

St.  177.  _  And  see  the  authorities  col-  10  Hopkins   v.   Hopkins.    10    Johns. 

looted    in    Wharton     on    Negligence,  369.   Any  irregularity  in  making  a  dis- 

nj    u         m            n  «    .   -^  tress'  renders  the  landlord,  at  common 

.  *>°™  »•  lurner  9  S.  &  R.  244.  law,  a  trespasser  ab  initio.'  3  Bl.  Com. 

Ensman  v.  Walters  26   Perm.  St.  467.  16.     And  this  is  the  law  of  Pennsyl- 

Weitzell  „.   Man-,  46  Ibid.  463.    Wal-  vania;  the  19th  section  of  the  statute 
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a  mere  non-feasance,  as,  for  instance,  a  refusal  to  restore  the  goods,  can- 
not have  this  effect ;J  and  in  no  case  will  the  abuse  of  an  authority  in 
fact,  that  is,  an  authority  granted  by  the  party,  make  a  trespasser  ab 
initio}  By  our  statute,3  a  landlord  who  distrains  where  no  rent  is  in 
arrear,  is  liable,  in  this  action,  or  in  trespass  on  the  case,  for  damages 
equal  to  double  the  value  of  the  things  distrained ;  and,  by  decision, 
waiving  the  benefit  of  this  act,  to  damages  to  a  greater  amount,  in  an 
action  of  trespass  quare  clausum  fregit.*  Trespass  lies  against  a  land- 
lord, who  enters  the  house  of  a  third  person  to  search  for  and  distrain 
goods  fraudulently  removed  by  his  tenant,  if  no  goods  of  the  tenant  be 
found  in  the  house.5  But  it  will  not  lie  between  the  joint-owners  of  a 
chattel,  except  for  the  destruction  of  it,6  or  an  actual  ouster.7  In  tres- 
pass for  taking  and  carrying  away  personal  property  of  the  plaintiffs, 
which  had  been  sold  by  the  sheriff  as  the  property  of  another,  it  is  not 
material,  whether  the  contract  (under  which  defendant  claimed  that  the 
property  taken  had  come  into  the  possession  of  him  from  whom  it  was 
sold  by  the  sheriff)  was  made  by  one  or  both  of  the  plaintiffs,  provided 
the  person  suing  had  the  possession,  or  the  immediate  right  of  possession, 
at  the  time  the  alleged  trespass  was  committed.  An  executory  contract 
by  one  of  two  owners,  is  not  evidence  to  disprove  their  joint  title,  nor  a 
bar  to  their  joint  recovery.8 

§  1575.  Trespass  quare  clausum  f regit.  Where  the  right  has 
been  conveyed,  by  a  former  owner  of  land,  to  enter  and  cut  timber 
which  was  fit  for  sawing  at  a  particular  time,  the  party  having  such 
license  does  not  become  a  trespasser  ab  initio,  by  cutting  other  tim- 
ber, not  falling  within  the  description,  it  being  an  authority  in  fact, 
not  in  law ;  and  trespass  qu.  cl.  fregit  will  not  lie.  Nor  will  trespass  de 
bonis  asportatis  lie,  for  the  carrying  away  of  timber  so  wrongfully  cut,  in 
favor  of  a  subsequent  owner  of  the  land,  but  who  has  no  interest,  general 
or  qualified,  in  the  timber.  Where,  however,  under  such  a  right,  all  the 
timber  falling  within  the  description,  has  been  removed  by  the  grantee 
of  the  right  of  his  predecessors,  of  which  he  has  knowledge,  or  his  right 
has  been  determined  by  a  neglect  to  exercise  it,  on  reasonable  notice, 
trespass  qu.  cl.  fregit  will  lie,  though  the  owner  has  no  interest  in  the 
timber  cut.  A  grant  to  a  man  of  a  part  or  the  whole  of  the  growing 
timber  on  another's  land  gives  to  him  a  qualified  interest  in  the  soil,  and 
a  species  of  co-tenancy  with  the  owner  of  the  land,  which  prevents  the 
latter  from  maintaining  trespass  against  him.9 

of  11  Geo.  II.,  o.  19,  not  having  been  Penn.  St.  423. 
extended  to  this  state.     Kerr  v.  Sharp,         *  Rees  v.  Emerick,  6  S.  &  R.  286. 
14  S.  &  R.  402-3.     Brisben  v.  Wilson,         s  Hobbs  v.  Geiss,  13  S.  &  R.  417. 
60  Penn.  St.  458.  6  Mersereau    v.   Norton,    15   Johns. 

1  Gardner  v.   Campbell,    15  Johns.  179. 

401.  7  McGills.  Ash,  7  Penn.  St.  397. 

2  Saekrider  v.  McDonald,  10  Johns.  8  Talmadge  v.  Scudder,  38  Penn.  St. 
256.     Van  Brunt  v.  Schenek,  13  Ibid.     517. 

414.  °  Boults  v.  Mitchell,   15  Penn.  St. 

3  Act  of  1772,  J3;  1  Sm.  L.  370;  371.  See  Kissecker  v.  Monn,  36  Ibid. 
Purd.    879.     Fretton   v.    Karcher,    77     313.     Trout  v.  Kennedy,  47  Ibid.  387. 
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§  1576.  To  support  trespass,  there  must  be  in  the  plaintiff,  at  the  time 
of  the  act  complained  of,  either  actual  possession  or  the  right  of  imme- 
diate actual  possession  flowing  from  the  right  of  property.1  And  where 
a  sheriff,  who  had  levied  under  a  _/?./«.,  left  the  property  in  the  hands  of 
two  persons,  strangers  to  the  writ,  who  gave  him  a  receipt  under  seal 
therefor,  by  which  they  agreed  to  redeliver  it  at  a  time  fixed  (it  seems, 
the  day  of  sale),  at  the  defendant's  house,  and  authorizing,  on  failure 
of  their  undertaking,  a  confession  of  judgment  in  their  names,  for  the 
debt  and  costs  of  the  suit,  and  the  costs  of  the  writ,  and  afterwards, 
the  plaintiff  consenting  to  a  postponement  of  the  sale  until  a  subse- 
quent period,  the  time  of  delivery  of  the  property  was  extended  by 
indorsement  on  the  receipt,  until  that  period ;  but  before  the  day  of  sale 
arrived,  the  defendant  carried  off  the  property  into  another  county ;  it 
was  held,  that  trespass  would  not  lie  by  the  sheriff  against  the  latter, 
though  the  suit  was  commenced  after  the  expiration  of  the  time  agreed.2 
Giving  an  alleged  trespasser  a  horse  and  wagon  and  barn,  to  get  in  and 
thresh  grain,  the  title  to  which  is  in  dispute,  does  not  make  a  party  a 
co-trespasser.3  Though  technically  the  breach  of  close,  in  trespass,  is  the 
principal  injury,  yet,  it  is,  for  the  most  part,  only  nominal,  the  asportation, 
which  is  the  substantial  one,  being  laid  only  as  matter  of  aggravation  ; 
hence,  the  existence  and  breach  of  a  close  must  be  proved,  if  laid.4  But 
an  amendment,  omitting  the  quare  clausum  fregit,  introduces  no  new  sub- 
stantive cause  of  action,  and  may  be  made  on  appeal  from  arbitrators 
awarding  no  cause  of  action.5  A  defendant  is  liable  in  trespass,  for  the 
seizure  of  the  plaintiff's  goods  by  the  sheriff,  in  pursuance  of  directions 
given  by  his  attorney,  retained  generally  to  conduct  the  suit,  but  with- 
out any  special  authority  as  to  the  trespass  complained  of.6  Where 
goods  sold,  to  be  paid  for  in  a  note,  are  taken,  before  the  note  is 
tendered,  from  the  store  of  the  vendors,  by  a  drayman,  acting  with- 
out authority  from  the  vendee,  and  to  whom  they  are  delivered  by 
the  porter  of  the  vendors,  without  instruction,  and  by  mistake,  the 
vendors  have  a  constructive  possession,  which  will  enable  them  to  main- 
tain trespass  against  the  sheriff,  for  seizing  them  on  a  writ  of  foreign 
attachment,  on  the  day  of  their  delivery  at  the  forwarding-house,  at 

1  Lewis  v.  Carsaw,  15  Penn.  St.  34.  264. 

King  v.  Baker,  25  Ibid.  187.     Weitzel  ♦  This  rule  of  law  is  altered  by  act 

v.   Man-,   46   Ibid.   463.     Waldron  v.  20  April  1846,  §6,  P.  L.  411,  Purd. 

Haupt,  52  Ibid.  408.     Rifener  v.  Bow-  1414,  whereby  it  is   provided,  that  in 

man,  53   Ibid;  313.     A  mere  cropper  trespass   quare   clausum    fregit  et  de 

cannot  maintain  trespass  quare  clausum  bonis  asportatis,  the  plaintiff  may  re- 

fregit.    Decker  v.  Decker,  17  Hun  13.  cover  the  value  of  the  goods,  and'dam- 

1  Lewis  v.  Carsaw,  ut  supra.    Before  ages  for  the  taking  and  detention    if 

an  actual  levy,  the  sheriff  has  no  such  entitled  thereto,  though  he  fail  to  show 

right  as  will  support  trespass  against  a  title  or  right  of  possession  to  the  land, 

stranger,  for  a  removal  of  the  defend-  This  did  not  apply  to  pending  cases, 

ant'sgoods;  the  writ  gives  him  a  power  Act  15  March  1847,  P.  L.  397^ 

to  levy,  but  not  a  possession  in  law.  6  Mechanics'  Insurance  Co.  e.  Spane, 

Clnley  v.  Lockhart,  59  Penn.  St.  376.  5  Penn.  St.  113. 

3  Heitzman   v.  Divil,   11  Penn.  St.  6  Gillinghain  v.  Clark.  1  Thila.  51. 
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which  they  were  left  by  the  drayman.1  In  an  action  of  trespass  against 
the  sheriff,  for  selling  the  plaintiff's  goods  under  a  judgment  against  A., 
where  the  plaintiff  claimed  to  have  purchased  the  goods  under  a  former 
execution  against  A.,  and  to  have  left  them  in  A.'s  hands,  it  was  held 
not  error  in  the  judge,  to  charge  the  jury  that,  if  the  plaintiff  had 
bought  the  goods  for  A.,  and  with  A.'s  money,  the  defendant  was  not 
entitled  to  a  verdict.2  A  sheriff  cannot  maintain  trespass  against  a 
defendant,  for  selling  or  otherwise  disposing  of  property,  after  an  execu- 
tion is  issued,  but  before  levy.3  When  there  is  a  spark  of  evidence  it 
should  not  be  excluded  from  the  jury;  therefore,  where,  on  a  question 
as  to  whether  two  defendants  had  become  trespassers  ab  initio,  by 
unlawful  dealings  with  a  stray,  and  distinct  subsequent  acts  of  mis- 
feasance are  proved  as  to  one,  it  is  not  error  for  a  judge  to  submit 
general  evidence  of  concert  between  him  and  the  other  defendant  to  the 
jury,  as  against  the  latter.4 

§  1577.  As,  to  maintain  trespass,  the  plaintiff,  whether  the  property 
be  real  or  personal,  must  be  in  actual  possession,  or  he  must  have 
the  right  of  taking  possession,  at  the  time  of  the  trespass,  it  follows, 
that  if  the  sheriff  has  seized  and  removed  his  goods  in  execution  and 
sold  them,  he  cannot  support  this  action  against  the  purchaser  at 
such  sale ;  in  such  case,  the  possession  is  changed ;  it  is  transferred 
by  the  seizure,  from  the  owner  to  the  officer,  who  may,  if  necessary, 
maintain  suit  against  a  wrongdoer.  Even  in  replevin  by  such  owner, 
the  writ  would  be  quashed,  as  against  the  officer,  though  it  would  be 
otherwise  as  to  a  purchaser  at  the  sheriff's  sale ;  as  to  him,  however, 
trespass  caDnot  be  maintained,  for  participating  merely  as  purchaser, 
although  he  may  know  of  the  illegality  of  the  sale,  or  that  the  goods 
did  not  belong  to  the  defendant;  to  render  him  liable,  he  must  have 
aided,  advised  or  abetted  the  trespass.5  To  constitute  trespass  by  an 
officer  who  executes  an  attachment,  a  manual  handling  of  the  pro- 
perty, or  taking  possession,  need  not  be  proved;  any  unlawful  exercise 
of  authority  over  it,  against  the  owner's  will,  to  his  exclusion,  is  suf- 
ficient.6 If  a  capias  be  maliciously  and  oppressively  sued  out,  case 
is  the  remedy;  trespass  will  not  lie,  for  suing  it  out  and  arresting 
under  it.7 

§  1578.  The  action  of  trespass  quare  clausum  fregit  lies  for  injuries  to 
real  property  corporeal,  as  lands  or  houses,  and  may  be  maintained  by 
one  having  au  exclusive  interest,  although  short  of  a  property  in  the 
soil ;   as,  a  person  who  is  entitled  to  the  herbage  or  growing  crops,  or 

1  Lelar  v.  Brown,  15  Penn.  St.  215.  ploded.     Howard  Express  Co.  v.  Wile, 

2  Walter  v.  Gernant,  13  Penn.  St.  64  Penn.  St.  201.  Elliott  v.  Lycoming 
515.  County    Mutual     Insurance    Co.,    66 

3  Lewis  v.  Carsaw,  15  Penn.  St.  34.  Ibid.     22.       Cunningham   v.     Smith, 

4  Fitzwater  v.  Stout,  16   Penn.   St.  70  Ibid.  450. 

22.     The  court  is  not  bound  to  submit  5  Ward  v.  Taylor,  1  Penn.  St.  239. 

a  question  to  the  jury,  on  insufficient  6  Paxton  v.  Steckel,  2  Penn.  St.  95. 

evidence:  the  doctrine  that  where  there  Kellam  v.  Janson,  17  Ibid.  467. 

is  a  scintilla  of  evidence,  it  must  be  7  Farmers'    Bank  v.   McKinney,    7 

submitted  to  the  jury,   has  been  ex-  Watts  214. 
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other  profits  arising  out  of  the  land  ;J  and  it  may  even  be  sustained  for 
injury  to  a  way-going  crop,  after  expiration  of  the  lease,  and  removal  of 
the  plaintiff  from  the  premises  ;2  and  a  tenant  who  has  left  the  premises 
in  consequence  of  a  notice  to  quit,  in  respect  of  his  rights  to  the  emble- 
ments, may  bring  an  action  of  trespass  even  against  the  proprietor  of  the 
soil.3  But  whatever  the  nature  of  the  interest  may  be,  it  is,  in  general, 
necessary  that  it  should  actually  be  vested  in  possession,  at  the  time 
when  the  wrong  was  done,  the  rules  in  relation  to  constructive  possession 
not  applying  to  real  property  ;4  hence,  an  heir,  devisee  or  lessee  can- 
not have  trespass,  until  an  actual  entry  upon  the  premises  descended, 
devised  or  leased ;  nor  a  landlord,  after  having  leased  to  another, 
reserving  rent,  and  parted  with  the  entire  possession.5  There  is,  how- 
ever, an  exception  to  the  general  rule,  allowed  in  the  case  of  wild  and 
unsettled  lands,  as  to  which  it  has  been  determined,  that  the  right  of 
property  will  carry  with  it  the  constructive  possession.6  The  property 
iu  a  highway  is  in  the  owner  of  the  land  over  which  it  is  laid  out,  who 
can  maintain  trespass  against  one  who  depastures  his  cattle  therein,  or 
does  any  other  damage  which  is  not  necessary  to  the  right  of  passage,  or 
to  the  amendment  of  the  way.7  The  actual  possession  of  any  tenant, 
even  of  the  lowest  description,  provided  he  be  not  the  mere  servant 
or  bailiff  of  the  owner,  is  sufficient  to  support  the  action.8  But  the 
action  of  trespass  to  recover  treble  damages,  given  by  the  statute,9  for 
cutting  trees,  can  be  maintained  only  by  the  owner  of  the  land  ;10  such 
action,  however,  lies,  as  well  where  the  land  is  seated  as  unseated.11 

§  1579.  The  plaintiff  in  trespasss,  as  well  as  in  ejectment,  may  recover 
upon  his  prior  possession,  against  a  person  showing  no  title  ;12  but  cannot 
maintain  the  action  against  one  who  has  a  better  title  to  the  possession 
than  himself;  and  so,  a  tenant  at  sufferance,  cannot  bring  trespass 
against  his  landlord,  for  expelling  him  from  the  land.13  Every  entry 
upon  the  premises  of  another,  without  his  permission,  or  under  a  void 
license,  is  in  law  a  trespass  ;u  even  on  a  warrant  to  search  for  stolen 

1  6  Bac.  Abr.  567.     Stultz  v.  Dickey,     Railroad  Co.,  5  W.  N.  C.  185. 
5Binn.  285.  8  Com.   Dig.   "Trespass,"    B.   1.     6 

2  Forsythe   v.   Price,   8   Watts  282.     Bac.  Abr.  567! 

Stultz  v.  Dickey,  ut  supra.  9  Act  29  March  1824,  §3:8  Sm.  L. 

s  Foote   v.    Colvin,   3   Johns.    222.  283 ;  Purd.  1397. 

Stewart  v.  Doughty,  9  Ibid.  113.     Oar-  10  Tammany  v.  Whittaker,  4  "Watts 

ter  v.  Jarvis,  Ibid.  143.  221. 

4  Addleman  v.  Way,  4  Yeates  218.  "  Houston  v.  Sims,  12  Penn.  St.  195. 

Shenk  v.  Mundorf,  2  Bro.   106.     Zell  Either  the  court  or  jury   may  treble 

v.  Ream,  31  Penn.  St.  304.    Possession  the  damages.     Welsh  v.  Anthony,  16 

under  an  equitable  title  is  sufficient  to  Penn.    St.  254.     But  the   court  will 

maintain  trespass.    McCurdy  v.  Potts,  not  do  so,  unless  it   appear  that  the 

2  Dall.  98.  jury  have  given  single  damages  only. 

6  Torrence  v.  Irwin,  2  Yeates  210.  Hughes  v.  Stevens,  36  Ibid.  320 

Greber  v.  Kleckner,  2  Penn.  St.  289.  12  "3  Taunt.  547.     1  East  244   '  Bige- 

6  Bechtel  v.  Rhoads,  3  S.  &  R.  333.  low  v.  Lehr,  4  Watts  377. 

Baker  v.  King,  18  Penn.  St.  138.  ls  Overdeer  v.  Lewis,  1  W.  &  S    90 

7  Lewis  v.  Jones,  1  Penn.  St.  336.  Adams  v.  Adams,  7  Phila.  160 
Chambers  v.  Furry,  1  Yeates  167.     See  14  Hobbs  v.  Geiss.  13  S.  &  R.   418- 
Wilson  v,  Philadelphia  and  Reading  9. 
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go  ids,  with  just  cause  to  suspect  they  are  in  the  particular  house,  if 
none  be  found,  the  party  is  a  trespasser  ;l  so,  a  person  entering  under  an 
authority  in  law,  will,  by  an  abuse  of  that  authority,  render  himself  a 
trespasser  ab  initio}  Trespass  quare  elausum  fregit  will  not  lie  between 
joint-tenants,  teuants  in  common  and  parceners,  unless  one  disturb  the 
other  in  the  possession  ;*  but  a  tenant  in  common  of  an  easement  may  main- 
tain trespass  against  his  co-tenant,  where  there  has  been  an  actual  ouster.4 
In  trespass  by  one  congregation  against  another,  for  inclosing  a  space  in 
front  of  the  church  as  a  graveyard,  evidence  is  admissible  on  the  part 
of  the  plaintiffs,  of  an  offer  on  their  part,  to  the  defendants,  of  half  a  lot 
purchased  by  the  plaintiffs  for  a  graveyard,  to  show  that  there  was  no 
necessity  for  the  encroachment.5  If  two  persons  own  adjoining  lots, 
lying  below  the  grade  of  the  street  on  which  they  front,  and  one  of  them 
wish  to  grade  up  to  the  street,  he  must  so  fill  up  his  own  lot  that  the 
earth  will  not  pass  over  his  line  upon  the  other  lot ;  and  where  the  owner 
of  the  latter  had  built  a  wall  and  erected  a  house  on  it,  within  his  own 
line,  the  former  can  neither  build  to  the  wall,  nor  throw  earth  against  it ; 
and  if  he  do  so,  he  is  responsible  in  damages.  Even  if  no  injury  were 
done  to  the  wall,  the  plaintiff  would  still  be  entitled  to  nominal  damages 
for  covering  up  his  land  between  his  line  and  the  wall  of  his  house ;  and 
where  the  wall  was  cracked  and  injured  by  piling  earth  against  it,  he 
was  entitled  to  damages  for  the  injury  done.6 

§  1580.  Declaration.  The  declaration  in  this  action  contains  a  con- 
cise statement  of  the  injury  complained  of,  whether  to  the  person,  per- 
sonal or  real  property,  and  should  allege  that  such  injury  was  committed 
id  et  armis  et  contra  pacem.7  It  should  specify,  in  trespass  de  bonis 
asportatis,  clearly  and  precisely,  the  articles  taken  ;s  an  omission  to  do  so 
will  not  be  cured  by  verdict  ;9  where,  however,  the  allegation  was  for 
taking  and  carrying  away  "mahogany  tables  and  chairs,"  without  stat- 
ing the  number,  it  was  held  sufficient,  after  verdict.10  So,  when  this 
action  is  brought  for  taking  personal  chattels,  the  declaration  must  state 
them  to  be  the  plaintiff's  property,  at  the  time  of  the  taking,  or  the 
omission  will  be  fatal,  even  after  verdict.11  "  Originally,  every  declaration 
in  trespass  seems  to  have  been  confined  to  one  single  act  of  trespass — 
when  the  injury  was  of  a  kind  that  could  be  continued  without  intermis- 
sion from  time  to  time,  the  plaintiff  was  permitted  to  declare  with  a 

1  Hobbs  ».  Geise,  13  S.  &  K.  419.     Perm.  St.  398. 

But  see  Bell  v.  Olapp,  10  Johns.  263,  '  See  2  Chit.  PL  417-40.     Lindauer 

where  it  is  decided,  that  the  remedy  v.  Vankirk,  4  W.  N.  C.  324. 

is  in  case.  8  Oy stead,  v.  Shed,  12  Mass.  506. 

2  Kissecker  v.  Monn,  36  Penn.  St.  9  Mayfield  v.  White,  1  Bro.  241. 
313.  10  Richardson  v.  Eastman,  12  Mass. 

3  Filbert  v.  Hoff,  42  Penn.  St.  97.  505.     In  trespass  before  a  justice,  for 

4  Trauger  v.  Sassaman,  14  Penn.  St.  breaking  an  awning-post,  the  record 
514.  And  see  McGill  v.  Ash,  7  Ibid,  must  set  forth  that  it  was  the  property 
397.  Bennet  v.  Bullock,  35  Ibid.  364.  of  the  plaintiff.  Cummingsi).  Jenkins, 
Oritchfield  v.  Humbert,  39  Ibid.  427.  Com.  Pleas,  Phila.,  14  Nov.  1848.  MS. 

6  Trauger  v.  Sassaman,  ut  supra.  "  7  H.  &  J.  372 :  see  this  case  as  to 

6  Hutchinson  v.  Schimmelfeder,  40     the  plea  to  such  a  declaration. 
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continuando,  and  the  whole  was  considered  as  one  trespass.  In  more 
modern  times,  in  order  to  save  the  trouble  and  expense  of  a  distinct  writ 
or  count  for  every  different  act,  the  plaintiff  is  permitted  to  declare  for  a 
trespass  on  divers  days  and  times  between  one  day  and  another,  and  such 
a  declaration  is  considered  as  if  it  contained  a  distinct  count  for  every 
different  trespass.  But,  as  this  is  for  the  advantage  and  ease  of  the  plain- 
tiff, he  is  not  obliged  to  avail  himself  of  the  privilege,  and  may  still 
consider  his  declaration  as  containing  one  count  only,  and  as  confined  to 
a  single  trespass ;  in  which  case,  the  time  becomes  immaterial.  As  it 
would  give  the  plaintiff  an  undue  advantage,  if  he  could  avail  himself  of 
the  declaration  in  both  these  modes,  and  might  operate  as  a  surprise 
on  the  defendant,  the  plaintiff  must  make  his  election,  before  he  begins  to 
introduce  his  evidence."1  And,  therefore,  if  he  so  elect,  he  may  prove  a 
trespass  at  any  time  before  the  commencement  of  the  action,  and  within 
the  prescription  of  the  statute  of  limitations.2  In  an  action  of  trespass 
by  husband  and  wife,  for  the  use  of  the  wife,  against  one  who  takes  per- 
sonal property  from  her  possession,  without  pretence  of  right,  it  is  not 
necessary  for  the  plaintiff  to  prove  that  such  property  belonged  to  the  wife.3 
§  1581.  Pleas.  The  general  issue  in  this  action  is,  not  guilty  of  the 
trespasses,  as  alleged  by  the  plaintiff;  but  under  it,  few  matters  of 
defence  can  be  given  in  evidence,  and,  consequently,  the  pleadings  in 
this  action  require  much  attention.4  It  is  true,  that  in  our  loose  prac- 
tice, under  the  shott  plea  of,  "not  guilty  with  leave,"  &c,  or,  "with 
leave  to  justify,"  and  notice  to  the  plaintiff,  most  matters  constituting  a 
defence  are  received  in  evidence,  yet  this  is  only  by  consent,  and  the 
defendant  may  be  put  to  plead  specially.  It  is,  hence,  of  moment,  to 
know  what  may  be  given  in  evidence  under  the  general  issue.  In  tres- 
pass for  assault  and  battery,  where  the  defendant  has  not  beaten  the 
plaintiff,  the  general  issue  will  be  proper;  but  if  his  case  be  of  any 
other  description,  the  plea  will  be  inapplicable.  So,  in  trespass  quare 
clausum  fregit,  or  for  taking  the  plaintiff's  goods,  if  the  defendant  did 
not,  in  fact,  break  and  enter  the  close  in  question,  or  take  goods,  the 
general  issue  will  be  proper.  It  will  also  be  applicable,  if  he  did  break 
and  enter  the  close,  but  it  was  not  in  the  possession  of  the  plaintiff;  or 
not  lawfully  in  his  possession,  as  against  the  better  title  of  the  defendant ; 
so,  it  will  be  applicable,  if  he  did  take  the  goods,  but  they  did  not  belong 
to  the  plaintiff.  But,  if  the  defence  be  of  any  other  kind,  the  general 
issue  will  not  apply.5  A  license  from  the  plaintiff  to  enter,  cannot  be 
given  in  evidence  under  the  general  issue,  in  trespass  quare  clausum  fregit, 
but  must  be  pleaded  ;6  neither  can  he  show,  under  not  guilty,  that  the 

1  Pierce  v.  Pickens,  16  Mass.  470,     St.  30. 

472;  Jackson,  J.  6  2  N.  &  McC.  138.    A  justification 

2  Ibid.  must  be  pleaded;    it  cannot  be  given 

3  Hoar  v.  Axe,  22  Penn.  St.  381.  in  evidence,  under  the  general  issue, 
*  1  Chit.  PL  187.  without  notice.  Demick  v.  Chapman, 
6  Steph.  PI.  159-60.    Doddu.Kyffin,  llJohns.  132.     Root  v.  Chandler,    10 

7  T.  R.  354.     A  justification  under  a     Wend.  110.     Newberry  v.  Lee,  3  Hill 
private  right  of  way  must  be  specially     523.     Simpson  v.  "Watrus,  Ibid.  619. 
pleaded.     Aiken  v.  Stewart,  63  Penn. 
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locus  in  quo  was  a  highway — it  must  be  pleaded,  or  notice  given  of  it.1 
In  trespass  for  taking  logs,  the  defendant  may  prove,  under  the  general 
issue,  that  the  logs  were  his,  cut  on  his  lands,  and  lying  thereon,  when  he 
took  them.2 

§  1582.  It  is  provided  by  statute,3  that  "  in  all  actions  of  trespass  quare 
claumm  /regit,  wherein  the  defendant  shall  disclaim  in  his  plea  to  make 
any  title  or  claim  to  the  land  in  which  the  trespass  is,  by  the  declaration, 
supposed  to  be  done,  and  the  trespass  be  by  negligence  or  involuntary, 
the  defendant  shall  be  admitted  to  plead  a  disclaimer,  and  that  the  tres- 
pass was  by  negligence  or  involuntary,  and  a  tender  of  sufficient  amends 
for  such  trespass,  before  the  action  brought ;  whereupon,  or  upon  some 
of  them,  the  plaintiff  shall  be  enforced  to  join  issue ;  and  if  the  said 
issue  be  found  for  the  defendant,  or  if  the  plaintiff  be  nonsuited,  the 
latter  shall  be  barred  from  the  said  action,  and  all  other  suit  concerning 
the  same." 

§  1583.  In  trespass  quare  claumm /regit,  when  the  declaration  describes 
the  close  with  precision,  by  metes  and  bounds,  &c,  the  defendant  may, 
nevertheless,  plead  liberum  tenementmn;  it  is  a  plea  recognised  by 
long-established  practice,  and  the  reason  of  it  appears  to  be  equally  appli- 
cable, whether  the  close  be  specially  or  generally  described  in  the  declara- 
tion, or  designated  in  a  novel  assignment.4  A  judgment  in  trespass  upon 
a  traverse  of  the  plea  of  liberum  tenementmn,  estops  the  party  against 
whom  it  has  been  rendered,  and  also  his  privies,  from  afterwards  contro- 
verting the  title  to  the  same  freehold,  in  a  subsequent  action  of  trespass.5 
If  the  defendant  plead  a  justification,  which  is  true  in  fact,  and  sufficient 
in  law,  but  he  had  afterwards  conducted  himself  so  as  to  become  a  tres- 
passer ah  initio,  the  particulars  of  such  conduct  must  be  specially  replied 
by  the  plaintiff,  though  he  has  alleged  them  in  his  declaration.6  But  all 
circumstances  that  are  sufficiently  proximate  to  be  properly  regarded 
as  matters  of  provocation  or  excuse  of  the  act  complained  of,  may  be 
given  in  evidence  in  mitigation  of  damages  generally,  without  having 
been  pleaded.7 

§  1584.  Where  this  action  is  joint,  the  plaintiff  may  enter  a  nolle 
prosequi  as  to  one  defendant,  and  proceed  against  the  others  ;8  and  he 
may  proceed  to  trial  as  to  one  or  more,  without  entering  a  nolle  prosequi 
as  to  those  defendants  who  have  not  been  served  with  process,  and  who 
have  not  appeared.9  If  one  defendant,  in  an  action  of  trespass  agaiust 
three,  plead  jointly  to  issue  with  them,  and  the  action  be  tried  as  a  joint 

1  Babcock  v.  Lamb,  1  Cow.  238.  »  Oystead  v.   Shed,    12   Mass.    506. 

2  Wilson  v.  Clark,  1  South.  379.  For  a  view  of  the  proofs  necessary  to 

3  Act  27  March  1713,  {S3;  1  Sm.  L.  be   settled   in   support   or   defence    of 
76  ;  Purd.  1414.  each  species  of  this  form  of  action,  see 

4  Fisher   v.  Morris,  5  Whart.  360 :  Espinasse  on  Evidence,  ch.  8. 

see  this  case  for  a  definition  of  this  '  Robison   v.   Rupert,  23  Penn.  St. 

plea,  and  its  effect.  523. 

5  Stevens  v.  Hughes,  31  Penn.  St.  8  1  Nott  &  McC.  354.    1  Marsh.  432. 
381.     But  it  is   not  conclusive,  in  a  457.     2  Litt.  241. 

subsequent    ejectment    for    the    same         9  3  Bibb  194. 
land.     Sabins  v.  McGhee,  36  Ibid.  453. 
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trespass,  he  cannot,  after  verdict,  complain  ^iat  the  evidence  did  not 
implicate  him,  where  he  asked  no  instruction  to  that  effect  from  the 
court,  upon  the  trial.1  The  rule  that  judgment  cannot  be  entered  on  a 
general  verdict  for  a  plaintiff,  where  his  declaration  contains  two  or  more 
counts,  one  of  which  is  bad,  does  not  apply  to  the  pleas  of  a  defendant 
sued  in  trespass;  if  he  have  a  single  good  plea  that  goes  to  the 
plaintiff's  right  of  action,  and  a  general  verdict  pass  for  him,  he  is 
entitled  to  judgment,  although  some  of  his  pleas  be  bad,  unless  it  appear 
that  the  evidence  was  inapplicable  to  his  perfect  plea  ;  the  residue  of 
the  verdict  may  be  rejected  as  surplusage.2 

§  1585.  Judgment  and  damages.  In  regard  to  damages  in  tres- 
pass, the  jury  are  not  confined  to  the  value  of  the  property  taken,  with 
interest,  and  presumptive  damages  for  the  force,  but  may  give  damages 
for  the  aggravating  circumstances  attending  the  trespass,  and  the  actual 
damages  which  the  plaintiff  sustained.3  Thus,  in  trespass  for  beating  the 
plaintiff's  horse  to  death,  the  jury  may  give  damages  beyond  the  value 
of  the  horse,  there  being  proof  of  great  and  wanton  cruelty  ;4  so,  in  an 
action  of  trespass  vi  el  armis,  for  an  assault  and  battery  upon  the  plain- 
tiff, with  a  knife,  the  jury  may,  if  they  believe  that  the  attack  was  wanton 
and  unprovoked,  and  with  a  deadly  weapon,  give  exemplary  or  even 
vindictive  damages.5  In  another  case,  the  defendant  in  an  action  of 
trespass,  had  fired  a  gun,  loaded  with  shot,  among  a  crowd  of  boys,  who 
nightly  surrounded  his  house  to  annoy  him  with  tumult,  undeterred  by 
his  remonstrances,  and  the  plaintiff  had  been  injured  by  the  missile  ;  and 
it  was  held,  that  the  plaintiff  was  not  entitled  to  vindictive,  but  only  to 
actual  compensatory  damages.  Where  there  is  a  reasonable  excuse  for 
the  defendant,  arising  from  the  provocation  or  fault  of  the  plaintiff,  but 
not  sufficient  to  justify  entirely  the  act  done,  there  can  be  no  exemplary 
damages,  and  the  circumstances  of  mitigation  must  be  applied  to  the 
actual  damages.  If,  making  due  allowance  for  the  infirmities  of  human 
temper,  the  defendant  has  a  reasonable  excuse  for  the  violation  of  the 
public  order,  then  there  is  no  foundation  for  exemplary  damages,  and 
the  plaintiff  can  claim  only  compensation.6  But  exemplary  damages 
may  be  given  in  trespass,  whenever  there  has  been  oppression,  outrage 
or  vindictiveness  on  the  part  of  the  trespasser,  and  where  there  is  such 
evidence,  the  jury,  and  not  the  court,  are  to  determine  whether  it  is  a 
proper  case  for  exemplary  damages.7 

1  Ream  v.  Harnish,  45  Penn.  St.  523.  The  court  will  not  aside  a  ver- 
376.  diet,   on  account  of  the  smallness  of 

2  Coleman  v.  Grubb,  23  Penn.  St.  the  damages,  though  they  have  in- 
393.  structed  the  jury  that  they  may  give 

*  Churchill  v.  "Watson,  5  Day  140.  exemplary  damages.  Kennedy  v  Way 
Davenport     ».     Russell,     Ibid.     145.     Bright.  186.  ' 

Stimpson  v  Railroads,  1  "Wall.  Jr.  C.         '  Nagle   v.   Mullison,  34   Penn.  St. 

^'^w'  t       •  ^'     ^  *'  ^e  a  case  f°r  compensation 

Wort  v.  Jenkins,  14  Johns.  352.  only,  it  is  error  to  instruct  the  jury 

"Porter    v.    Seiler,    23    Penn.    St.  that  they  may  give  vindictive  damages. 

i2f-     , .  „  Ameru.  Longstreth,  10  Penn.  St.  148 : 

6  Robison  v.  Rupert,  23  Penn.  St.  Bell,  J. 


TRESPASS.  67 

§  1586.  In  the  absence  of  all  proof  of  aggravation,  compensation 
is  the  proper  measure  of  damages.1  In  an  action  for  flooding  the 
plaintiff's  coal-mine,  it  was  held,  that  the  measure  of  damages  was  the 
actual  injury  sustained  in  delay,  loss  of  time,  damage  to  machinery,  &c, 
and  if  the  mine  was  irreclaimable,  then  the  value  of  the  estate  and  pro- 
perty ;  but  merely  speculative  profits  supposed  to  have  been  lost  could 
not  be  included  ;  it  was,  therefore,  error  to  instruct  the  jury,  that  "  if  the 
mine  was  rendered  entirely  useless,  then  the  profits  that  might  have 
been  made  out  of  the  coal  would  be  a  fair  basis  for  estimating  dam- 
ages."2 In  another  case,  it  was  held  not  error,  to  instruct  the  jury  that 
one  could  not  trespass  upon  another's  rights,  and  allege  in  defence 
that  there  was  no  market  for  the  property  taken,  or  that  it  was  on 
that  account  of  less  value ;  the  jury  being  also  instructed  that  the 
measure  of  damages  was  the  full  and  fair  value  of  the  property ;  that  if, 
at  the  time  of  the  trespass,  the  market  was  depressed,  too  much  import- 
ance should  not  be  given  by  them  to  that  fact,  and  that  to  the  trespasser 
must  be  meted  out  an  assessment  in  damages  commensurate  to  the  injury 
he  had  done.3  In  South  Carolina,  it  has  been  decided,  that  in  actions 
of  trespass  for  injuries  which  are  continued  after  action  brought,  the 
jury  may  give  damages  up  to  the  time  of  trial,  and  are  not  to  be  con- 
fined to  the  time  of  action  brought.4  And  in  this  state,  the  plaintiff 
may  recover  his  damages  up  to  the  date  of  the  trial,  on  giving  fifteen 
days'  prior  notice  to  the  defendant,  or  his  attorney,  of  the  intention  to 
make  such  claim.5  In  trespass  quare  claumrn  fregit,  the  jury  may  assess 
damages  for  a  consequential  injury;  as  for  an  injury  sustained  by  the 
plaintiff  in  his  crop,  by  reason  of  the  defendant  driving  away  his 
laborers.6  But  they  cannot  give  consequential  damages,  in  trespass 
for  carrying  away  goods,7  except  in  the  shape  of  interest  on  their 
value  from  the  taking  to  the  time  of  the  verdict.  In  an  action  of 
trespass  for  seizing  a  model  of  New  York,  which,  prior  to  its  being 
levied  on  by  the  sheriff,  had  been  distrained  upon  for  rent,  and  which 
the  sheriff  detained  twenty-seven  days,  the  jury  gave  $1000  damages ; 
and  the  court,  considering  the  jury  misled  by  the  supposed  profits  from 
the  exhibition  of  the  model,  granted  a  new  trial  for  excessive  damages.8 

§  1587.  Where  this  action  is  brought  against  several  persons  jointly, 
for  the  same  act,  the  damages  must  be  jointly  assessed,  though  they 
sever  in  pleading,  or  one  have  suffered  judgment  by  default,  and  the 
trial  proceed  upon  a  venire  tarn  quam.9    Mr.  Starkie10  lays  it  down,  that 

1  Nagle  v.  Mullison,  34  Penn.  St.  48.         6  Johnson  v.  Courts,  3  H.  &  MoHen. 

2  McKnight  v.  Ratcliff,  44  Penn.  St.     510.     2  MoCord  277. 

156.    In  trespass  quare  dausum  fregit,  '  2  Rep.  Const.  Ct.  688.     See  supra, 

exemplary  damages  ought   not  to  be  I  725,  et  seq. 

given  unless  the  trespass  were  wilful  8  Hallett  v.  Lelar,  1  Phila.  20.     See 

or  reckless.     Blair  Iron  and  Coal  Co.  v.  supra,  I  726,  as  to  damages  on  several 

Lloyd,  3  "W.  N.  C.  103.  counts. 

3  Trout  v.  Kennedy,  47  Penn.  St.  387.  9  Bohunv.  Taylor,  6  Cow.  313. 

4  1  Rep  Const.  Ct.  141.  10  Starkie  on  Evidence,  part  IV.,  p. 

5  Act  2  May  1876,  P.  L.  95  ;   Purd.  1441. 
2002. 
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"if,  in  an  action  against  A.  and  B.,  the  plaintiff  proceed  for  several  tres- 
passes, but  cannot  show  that  A.  and  B.  were  concerned  in  all  of  them, 
he  must  elect  to  proceed  on  those  only  which  they  committed  jointly  ; 
or,  if  he  choose  to  proceed  in  respect  of  any  trespass  committed  by  A. 
alone,  B.  will  be  entitled  to  a  verdict  of  acquittal."  "For  this  he 
refers,"  says  Kennedy,  J.,1  "  to  a  nisi  prius  decision  of  Lord  Kenyon,  in 
Sedley  v.  Sutherland,2  which  seems  to  sustain  him.  So,  in  Nicoll  v. 
Glennie,3  it  was  held,  that  a  plaintiff  in  trover  could  not  recover  against 
several  defendants,  for  several  conversions  of  the  same  goods ;  but  in 
order  to  fix  all  the  defendants,  he  must  prove  a  joint  conversion  by  all, 
and  if  the  evidence  showed  separate  conversions,  he  must  take  his  verdict 
against  those  defendants  only  who  were  parties  to  one  conversion,  and 
all  the  other  defendants  must  be  found  not  guilty.  Doubtless,  many 
powerful  reasons  may  be  advanced  in  support  of  this  latter  doctrine ; 
and,  perhaps,  the  better  opiuion  is,  that  the  plaintiff  can  have  judgment 
but  for  one  of  the  sums  assessed  as  damages.  I,  however,  do  not  intend 
to  express  any  definite  opinion  on  the  point ;  but  am  decidedly  of  opinion, 
that  after  a  plaintiff,  either  in  trespass  or  trover,  against  two  or  more 
defendants,  has  been  permitted,  without  objection,  to  give  evidence  show- 
ing that  they  had  severally  committed  two  or  more  trespasses  or  conver- 
sions, the  jury,  if  they  credit  the  evidence,  may  give,  and,  unless  the 
plaintiff  by  his  election  dispense  with  it,  ought  to  give,  a  verdict  finding 
them  guilty,  severally,  and  assessing  the  damages  severally  according  to 
the  evidence;  after  which,  the  plaintiff,  although  it  may  be,  that  he  can- 
not have  judgment  against  them  severally,  according  to  the  finding  of 
the  jury,  yet  has  a  right  to  make  his  election,  and  to  say  for  which  of  the 
sums  assessed  as  damages  he  will  take  judgment,  against  whomsoever  of 
the  defendants  it  may  be  found,  if  he  will,  at  the  same  time,  enter  a  nolle 
prosequi  against  all  the  other  defendants.  This  course  is  fully  sustained 
by  Rodney  v.  Strode,4  where,  in  trespass  against  three  defendants,  the 
jury  found  them  all  guilty  jointly,  but  severed  the  damages,  and  the 
plaintiff  entered  a  nolle  prosequi  as  to  two  of  the  defendants,  and  took 
judgment  against  the  third,  according  to  the  finding  and  assessment  of 
the  jury ;  this  judgment  being  given  in  the  king's  bench,  was  affirmed 
on  error  in  the  exchequer  chamber,  and  finally  in  the  house  of  lords. 
The  same  principle  is  established  in  Walsh  v.  Bishop,5  which  was  also 
affirmed  on  error,  and  laid  down  by  Tidd."6 

§  1588.  An  unsatisfied  judgment  against  a  joint  trespasser,  sued  separ- 
ately, is  not  a  bar  to  a  suit  against  his  co-trespasser  ;7  nor  is  the  taking 
out  execution  and  levying  it  on  the  body  of  the  defendant  first  sued,  a 
bar  to  such  second  suit.8  Trespasses  committed  by  more  than  one  are 
joint  and  several ;  and  the  trespassers  may  be  sued  severally,  though  the 

1  Weakly  v.  Royer,  3  Watts  464.  Lapsley,  7    Penn.  St.   24.      Smith   v 

2  3  Bsp.  202.  Bradley,  16  Leg.  Int.  188. 

i  n    A, &on  588'  J  Kennedy  v.  Philipy,  13  Penn.  St. 

Carth.  20.  408 
0  Cro.  Car.  239,  243.  »  3  Conn.  214. 

6  Tidd  896.     And  see  Chambers  v. 
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plaintiff  can  recover  but  one  satisfaction ;  he  may  severally  proceed  to 
judgment  against  all,  and  have  his  election  de  melioribus  damnis,  unless 
he  has  actually  received  satisfaction  from  one.1  The  finding  must  be 
against  all  the  defendants ;  but  an  irregularity  in  this  may  be  cured  by 
entering  a  nolle  prosequi  in  the  supreme  court  after  error,  or  below,  on 
the  record  being  remanded  for  that  purpose.2  Where  only  one  defend- 
ant has  pleaded,  the  effect  of  going  to  trial  as  to  the  defendant  who 
alone  entered  a  plea,  is  equivalent  to  the  entry  of  a  nolle  prosequi  as  to 
the  others,  and  execution  can  only  be  taken  out  as  to  the  defendant 
pleading.3  An  action  brought  to  recover  damages  for  a  personal  injury, 
occasioned  by  negligence  or  default,  no  longer  abates  by  death  of  the 
party  injured.4  Nor  does  any  action  or  right  of  action  to  recover  dam- 
ages for  a  trespass  to  property,  real  or  personal,  abate  by  reason  of  the 
death  of  the  person  liable  therefor ;  but  suit  may  be  brought  against  his 
personal  representatives;  or,  if  the  death  occur  after  suit  brought,  they 
may  be  substituted  as  defendants.5 

§  1589.  Where  the  action  tried  is  trespass  to  the  person,  or  to  real 
property,  if  the  verdict  be  under  40s.,  the  plaintiff  will  recover  no  more 
costs  than  damages,  unless  the  defendant  have  justified  the  trespass ;  and 
in  our  practice,  where  the  defendant  has  justified  in  his  evidence,  with- 
out having  pleaded  a  justification,  or  given  notice  of  it  (in  a  word, 
without  regard  to  the  form  of  the  plea)  he  will  be  obliged  to  pay  costs.6 
The  forty  shillings  damages  in  trespass,  to  entitle  the  plaintiff  to  recover 
full  costs,  are  to  be  estimated  in  Pennsylvania  currency,  and  are  equal 
to  five  dollars  and  thirty-three  cents.7  But  where  the  injury  is  to  a 
personal  chattel,  the  law  as  to  costs  is  different.8  And  if  the  plaintiff 
lay  his  damage  at  more  than  one  hundred  dollars,  and  recover  less 
,  than  that  sum,  he  is  entitled  to  costs,  without  having  filed  an  affidavit 
on  the  institution  of  the  suit.9  The  reason  is,  that  the  act  of  1814, 
giving  jurisdiction  to  justices,  in  trespass  and  trover,  does  not  render 
those  actions  subject,  in  every  particular,  to  the  provisions  of  the  act  of 
1810,  but  only  such  parts  of  it  are  adopted  as  are  necessary  to  carry, 
them  on  before  aldermen  and  justices  of  the  peace.10  Where  this  action 
is  brought  against  several  defendants,  who  sever  in  their  pleas,  and  a 
verdict  is  found  in  favor  of  any  of  them,  those  who  obtain  a  verdict  will 
be  entitled  to  their  costs  against  the  plaintiff.11 

1  Kennedy  v.  Philipy,  13  Penn.  St.     357. 

408.  8  See  Guffey  a.  Free,  19  Penn.  St. 

2  "Ward  v.  Taylor,  1  Penn.  St.  240.  384. 

3  Breidenthal  v.  McKenna,  14  Penn.  9  Clark  ».  McKisson,  6  S.  &  R.  87. 
St   160.  Moyer  ».  Illig,  52  Pern.  St.  444. 

4  Act  15  April  1851,  1 18,  P.  L.  674;  10  Ibid.     And  see  Williams  ».  Glenn, 
Purd.  1093.  2  P.  &W.  137. 

5  Act  12  April  1869,  P.  L.  27  ;  Purd.  "  Galloway  v.  Pitman,  3  Mass.  408. 
1414.  Hinds    v.    Myers,   4    How.   Pr.   356. 

6  Wagner  v.  Day,  Dist.  Court,  Phila.,  Cuyler  v.   Coats,    10  Ibid.  141 .    s.  p. 
Sept.  1827.  MS.  Maus  v.  Maus,  18  Watts  87.     Steele 

7  Chapman  v.  Calder,  14  Penn.  St.  v.  Lineberger,  72  Penn.  St.  239. 
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I.  Of  the  form  of  action. 

§  1590:  The  current  of  authorities  down  to  the  present  day,  shows 
the  importance  which  the  courts,  both  in  England  and  in  this  country, 
attach  to  the  preservation  of  the  boundaries  between  the  forms  of  action. 
The  reasons  deducible  from  those  authorities  for  thus  guarding  the  dis- 
tinctions between  injuries  and  their  different  remedies,  appear  to  be,  that 
they  ascertain  and  define  the  precise  matter  in  dispute,  which  is  essential 
to  be  known,  in  consequence  of  the  various  legislative  provisions  respect- 
ing costs ;  that,  by  their  aid,  we  keep  sight  of  what  is,  and  what  is  not 
actionable ;  that  they  prevent  suits  from  being  brought  for  acts,  which, 
though  blameworthy,  the  law  does  not  consider  as  proper  grounds  of 
action ;  that  the  law  does  not  enforce  all  moral  obligations,  nor  consider 
civil  actions  as  media  of  punishment  for  moral  offences ;  and  therefore, 
that  if  a  plaintiff  could  prefer  his  complaint  as  he  pleased,  he  would 
often  urge  a  breach  of  the  moral  law :  and  that  he  would  introduce  con- 
fusion by  accumulating  a  variety  of  matter,  none  of  which  alone  would 
support  an  action,  but  which  together,  might  make  a  formidable  appear- 
ance. In  consequence,  thus,  of  the  strictness  kept  up,  in  maintaining 
the  ancient  boundaries  between  actions,  the  results  of  a  mistake  in  the 
application  of  a  legal  remedy  are  very  material.1 

§  1591.  When  an  objection  to  the  form  of  the  action  is  substantial, 
and  appears  upon  the  face  of  the  declaration,  it  may  be  taken  by 
demurrer,  or  by  motion  in  arrest  of  judgment,  or  by  writ  of  error.2 

1  See  1  Chit.  PI.  86,  193.  2  Ibid.  194. 

(71) 
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When  the  objection  to  the  form  of  the  action  does  not  appear  on  the 
face  of  the  pleadings,  it  can  only  be  taken  as  a  ground  of  nonsuit.1  If 
by  either  of  these  means  the  plaintiff  fail  in  his  action,  and  judgment  be 
given  against  him  for  that  reason,  and  not  upon  the  merits,  he  is  at 
liberty  to  commence  a  fresh  action,  and  the  defendant  cannot  plead  in 
bar  the  proceedings  in  the  first  ineffectual  suit.2 

§  1592.  The  learning  upon  this  subject,  however,  has  no  longer  any 
practical  bearing  in  this  state,  inasmuch  as  the  difficulties  which  formerly 
prevailed,  have  recently  been  obviated  by  a  legislative  enactment ;  not, 
as  in  some  of  the  states,  by  abolishing  all  distinctions  between  the  dif- 
ferent forms  of  action,  but  by  providing  for  an  amendment  thereof,  in 
proper  cases.  The  act  of  1871  provides,  that  the  courts  shall  have 
power,  in  any  stage  of  the  proceedings,  to  permit  an  amendment  or 
change  in  the  form  of  action,  if  the  same  shall  be  necessary  for  a 
proper  decision  of  the  cause  upon  the  merits — the  party  applying  to  pay 
all  costs  up  to  the  time  of  amendment,  and  the  cause  to  be  continued 
to  the  next  court,  if  desired  by  the  adverse  party.3  Under  this  statute, 
the  form  of  action  may  be  changed,  after  the  opening  of  a  judgment 
for  want  of  a  sufficient  affidavit  of  defence.4  But  it  has  been  held 
not  to  apply  to  appeals  from  justices  of  the  peace;  in  such  cases,  the 
plaintiff  may  change  his  form  of  action,  without  payment  of  the  prior 
costs  of  suit.5  The  plaintiff  may  amend,  by  changing  his  form  of  action, 
though  the  statute  of  limitations  has  run,  at  the  time  of  the  amendment, 
so  that  the  cause  of  action  remain  the  same.6  Thus,  an  action  of  scire 
facias  may  be  changed  into  one  of  debt;7  but  the  statute  does  not 
authorize  the  substitution  of  an  entirely  new  and  different  form  of 
action ;  hence,  an  action  of  dower,  which  is  a  real  and  local  one,  cannot 
be  changed  into  an  action  of  debt,  by  counting  on  a  contract  of  the 
defendant  to  pay  the  plaintiff  a  sum  of  money,  as  interest.8  Nor  could 
an  action  of  ejectment  be  changed  into  one  of  assumpsit  for  rent  of  the 
land ;  though  relating  to  the  same  land,  the  subject-matter  would  not 
be  the  same.9  A  mistake  in  the  form  of  action,  which  is  amendable 
under  the  statute,  is  cured  by  verdict.10 

II.   Joinder  of  actions. 

§  1593.  It  is  a  rule,  that  several  causes  of  action  may  be  joined  in  the 
same  suit,  provided  they  are  of  the  same  nature :  thus,  the  plaintiff  may 
unite  in  the  same  declaration,  several  trespasses  committed  on  different 
days,  and  at  different  places,  or  several  promises,  debts  or  breaches  of 

1  1  Chit  PL  194.  »  Commonwealth  v.  Weiss,  6  Luz  L 

2  2  Saund.  47  1.  Reg.  3. 

3  Act  10  May  1871,  P.  L.  265  ;  Purd.  8  Tatham  v.  Ramey,  82  Penn  St 
70.  130.                                                  '      ' 

4  Herdic  v.  Woodward,  75  Penn.  St.  9  Ibid.  134;  Sharswood,  J. 

4'?-  I0  Boyle  v.  Dunn,  2  W.  N.  C    362 

'  Getz  v.  Bright,  3  Pitts.  477.  And  see  Bennet  v.  Bullock,  35  Penn' 

6  Smith  v.   Bellows,   77    Penn.  St.      St.  364. 

441. 
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covenant;  and  in  some  instances,  actions  differing  in  form  are  allowed 
to  be  joined.2  Debt  on  a  judgment,  a  bond,  and  a  simple  contract,  may 
'be  joined;3  so  an  action  on  the  case,  although  founded  on  the  breach 
of  a  contract,  and  trover;4  and  a  complaint  of  an  injur}'  arising  partly 
from  a  breach  of  contract,  and  partly  from  misfeasance,  to  which  the 
plea  is  not  guilty,  may  be  joined  with  trover;5  or  trespass  quare  cluitxum 
fregit,  and  a  pound-breach  or  rescous,6  or  debt  and  detiuue.7  But  not 
trover  and  trespass,8  nor  trover  and  detinue,  nor  debt  and  account,  nor 
trespass  and  trespass  on  the  case,9  although  if  the  evidence  prove  a 
trespass  and  conversion,  the  plaintiff  may  waive  the  trespass  and  recover 
in  trover,  if  there  is  a  count  in  trover.10  Trover  cannot  be  joined  with 
an  action  on  the  act  of  assembly,  to  recover  double  damages  for  a 
distress  and  sale,  where  no  rent  was  in  arrear  j11  but  case  for  taking  the 
distress  (which  would  be  at  commou  law)  might  be  joined  with  trover, 
because  there  the  judgment  would  be  the  same;  but  in  an  action  on  the 
statute  and  trover,  it  would  not  be  the  same.12  A  count  in  trover  cannot 
be  joined  with  a  special  action  on  the  case  for  fraud  ;13  though  it  may  be 
joined  with  a  count  for  not  taking  care  of  goods  delivered  for  safe- 
keeping.14 So  a  declaration  is  bad,  on  general  demurrer,  in  which  counts 
in  debt  and  covenant  are  joined.15  In  an  action  of  trover  against  exec- 
utors, a  count  alleging  possession  in  their  testator,  and  conversion  by 
them,  may  be  joined  with  a  count  against  them  personally.16 

§  1594.  Actions  in  form  ex  contractu  and  ex  delicto,  as  trespass  and 
covenant,  or  assumpsit  and  case,  can  never  be  joined.17  But  a  count  in 
the  nature  of  deceit,  affirming  that  the  defendant  sold  to  the  plaintiff  a 
negro  as  a  slave,  when  in  truth  he  was  a  freeman,  may  be  joined  with 
counts  in  assumpsit  for  money  had  and  received,  and  paid,  laid  out  and 
expended  ;18  and,  it  seems,  that  slander,  accompanied  with  a  tortious  act, 

Com.   Dig.   "Action,"   G.     1  Bac.  Sollenberger  v.  Schnader,  4  L.  Bar,  14 

Abr.  51-2.     2  Saund.  1 17  b.     Holland  Dec.  1872.     2  Saund.  117,  b,  c. 
v.  Bothmar,  4  T.  R.   229.     Hallock  u.        10  Smith  v.  Rutherford,  ut  supra. 
Powell  2  Caines  217.  "  Smith  v.  Meanor,  16  S.  &  R.  375. 

2  Ibid.     Tidd    11,    12.     1    Chit.  PL        12  Ibid. 
197.     Union    Cotton    Manufactory   v.        13  Ibid. 

Lobdell,  13  Johns.  462.  14  McCahan  v.  Hirst,  7  Watts  175. 

3  ifcft  l5  Brumbaugh  v.  Keith,  31  Penn.  St. 
*  Brown  v.  Dixon,  1  T.  R.  274,  277.     327. 

Dickon  v.  Clifton,  2  Wils.  319.  16  Schott  v.  Sage.  4  Phila.  87. 

5  Smith  v.  Rutherford,  2  S.  &  R.  358.  17  Pennsylvania  Railroad  Co.  v.  Zug, 
Case  for  negligence  may  be  joined  47  Penn.  St.  480.  Noble  o.  Laley,  50 
with  trover.  McCahan  v.  Hirst,  7  Ibid.  281.  Howe  v.  Cooke,  21  Wend. 
Watts  175.     Patterson  v.  Anderson,  40  29.     Bennett  v.  Tamtor,  8  Law  Rep. 

6  Baker  w.Dumbolton,  10  Johns.  240.  18  Jones  v.   Conoway,  4  Yeates  109. 

7  2  Saund.  117  b.  Com.  Dig.  "Ac-  This  case,  though  never  expressly  over- 
tion  "  G  1  Bac.  Abr.  51.  See  2  ruled,  does  not  appear  to  be  good  law. 
Reeves's '  Hist.  (Finlason's  ed.)  158,  It  was  decided,  in  Wilson  v.  Marsh,  1 
970  Johns.  503,  that  a  count  in  deceit  can- 
"  8  Smith  v  Rutherford,  2S.  &R.358.  not  be  joined  with  a  money  count,  as 
Cooper  v.  Bissell,  16  Johns.  146.  they  require  different  pleas.     Whether 

9  Brant  v   Lorenze,  34  Leg.  Int.  115.     counts  may  be  joined,  depends  not  on 
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may  be  joined  with  malicious  prosecution.1  Where  a  declaration  con- 
tained several  counts,  each  alleging  a  breach  of  the  defendant's  duty  as 
an  attorney,  and  each  containing  allegations  sufficient  to  support  it, 
either  in  tort  or  assumpsit,  the  objection  that  causes  of  action  in  tort  and 
assumpsit  had  been  joined,  was  overruled.2  A  count  in  assumpsit  cannot 
be  joined  with  one  for  deceit ;  and  where  added  after  an  award  of 
arbitrators,  and  an  appeal  therefrom  by  the  defendant,  under  a  declara- 
tion containing  a  count  for  deceit  only,  it  was  properly  stricken  off  by 
the  court,  on  the  trial.3  And  a  count  in  assumpsit  cannot  be  joined  with 
one  in  tort;  and  upon  the  trial,  the  plaintiff  may  be  compelled  to  elect 
upon  which  he  will  proceed.4  But  where,  in  an  action  against  the 
sheriff,  the  plaintiff's  declaration  contained  one  count  in  case  against  him, 
as  sheriff,  for  so  negligently  executing  the  writ  as  to  cause  the  plaintiff 
to  lose  his  debt;  and  another  in  trover  and  conversion,  against  him  indi 
vidually,  for  the  value  of  the  goods,  such  joinder  is  not  error,  for  they 
are  both  actions  on  the  case,  the  plea  and  judgment  being  the  same  in 
each ;  and  a  demurrer  of  the  defendant  to  the  declaration,  on  the 
ground  of  misjoinder,  was  properly  overruled.5  This  rule,  forbidding 
the  joinder  of  several  causes  of  action  of  different  natures  in  the  same 
suit,  prevents  the  confusion  which  would  arise  in  the  minds  of  the  jury, 
if  their  attention  were  distracted  by  having  to  weigh  and  adjust,  at  the 
same  time,  a  number  of  incongruous  demands ;  as  the  precision  required 
in  the  statement  of  a  case  in  pleading,  tends  to  cut  down  the  expense 
which  would  otherwise  be  incurred  in  proving  unnecessary  facts. 

§  1595.  In  order  to  join  several  causes  of  action  in  the  same  declara- 
tion, it  is  necessary  that  all  of  them  should  be  in  the  same  right ;  and, 
therefore,  a  demand  by  or  against  an  executor,  as  such,  cannot  be 
joined  with  a  demand  by  or  against  him  in  his  individual  character;6 
and  such  misjoinder  is  a  defect  in  substance,  and,  therefore,  bad  on  gen- 
eral demurrer,  in  arrest  of  judgment,  or  on  error;7  but  where  all  the 
counts  are  laid  against  the  defendant,  as  administrator,  they  will  be  con- 
sidered as  applying  to  him  in  his  representative  character,  and,  there- 
fore, good;  although  the  declaration,  in  some  of  the  counts,  omit  to 
state  that  the  claim  was  for  money  due  from  the  intestate  of  the  defend- 
ant.8 But  in  an  action  by  an  executor,  where  the  money  recovered  will 
in  either  case,  be  assets,  a  count  on  a  promise  to  the  plaintiff,  as  execu- 
tor, may  be  joined  with  one  on  a  promise  to  the  testator.0  There 
are  many  reasons  in  favor  of  this  rule ;  one,  of  frequent  occurrence, 
•when  six:  years  have  elapsed  since  the  testator's  or  intestate's  death,  and 

the   judgment  only,  but  also  on  the  St.  359. 

form  of  the  plea.     Powell  v.  Layton,         6  Seip  v.  Drach,  14  Penn    St    35? 

5  Bos.  &  Pul.  374  ;  Mansfield,  C.  J.  Bogle  v.  Kreitzer,  46  Ibid  465 

1  Miles    v.  Oldfield,   4  Yeates  423.         '  2  Saund.  117,  d,  e.     1  H  Bl   114 
Watts  v.  Hilton,  3  Hun  606.  «  Stevens  v.  Grew,  10  S   &  R   -'34 

*  Church  v.  Mumford,  11  Johns. 479.  Lea  v.  Hopkins,  7  Penn.  St  492     Mil- 

s  Pennsylvania  Railroad  Co.  v.  Zug,  tenberger  v.  Schle^el   Ibid   'Hi" 
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to  avoid  the  statute  of  limitations,  it  is  necessary  to  show  an  acknow- 
ledgment or  promise  since  his  decease ;  then,  from  necessity,  the  promise 
to  the  executor  or  administrator,  as  such,  is  joined  with  promises  to  the 
decedent,  in  separate  counts.1  A  count  in  assumpsit  against  husband  and 
wife,  who  was  administratrix  with  the  will  annexed,  upon  promises  by 
the  testator  to  pay  rent,  cannot  be  joined  with  others  upon  promises 
by  the  husband  and  wife,  as  administratrix,  for  use  and  occupation  by 
them,  after  the  death  of  the  testator.2  A  count  on  a  promise  made  by  an 
executor  or  administrator,  as  such,  and  in  which  he  is  not  charged  as 
personally  liable,  may  be  joined  with  a  count  on  a  promise  made  by  the 
testator  or  intestate  ;3  there  is  no  incongruity  in  these  two  assumptions, 
and  the  same  judgment  is  given  on  both,  viz.  de  bonis  testatoris;  and  the 
rule  is,  that  the  judgment  is  the  criterion  as  to  the  joinder  of  counts.  It 
might  be  otherwise,  if  the  counts  required  different  judgments ;  one,  de 
bonis  testatoris ;  and  the  other,  de  bonis  propriis  of  the  executor  ;  there  can- 
not be  two  different  judgments  in  one  action,  but  counts  which  require 
the  same  judgment  may  be  joined.4  The  original  cause  of  action,  how- 
ever, must  have  arisen  during  the  lifetime  of  the  testator  or  intestate, 
and  must  have  been  such  for  which  he  might  himself  have  sued,  or  would 
himself  have  been  liable  ;6  but  the  omission  to  state  that  the  defendant 
promised  as  executor  or  administrator,  where  the  testator  or  intestate 
was  himself,  in  his  lifetime,  liable,  is  cured  by  verdict.6  Counts  on  pro- 
mises by  an  intestate,  and  on  a  promise  by  the  administrator,  upon  a 
consideration  arising  after  the  intestate's  death,  cannot  be  joined  in 
the  same  declaration ;  if  they  are,  and  there  be  a  general  report  of 
referees,  or  general  verdict  for  the  plaintiff,  judgment  will  be  arrested.7 
A  count  in  which  an  administrator  sues  for  a  debt  due  to  the  estate, 
may  be  joined  with  a  count  for  a  debt  admitted  to  be  due  to  him  as 
administrator,  for  the  negligence  of  the  defendant  as  agent ;  and  the 
want  of  an  averment  of  a  promise  is  immaterial,  especially,  after  ver- 
dict.8 In  a  suit  against  husband  and  wife,  upon  her  contract  dum,  sola, 
a  cause  of  action  against  the  husband  alone  cannot  be  joined.9 

§  1596.  Where  an  incongruous  count  has  been  joined  in  a  declaration, 
the  plaintiff  has  a  right  to  enter  a  nolle  prosequi,  or  to  withdraw  that 
count.10  It  has  been  held,  that  where,  after  an  appeal  from  the  judgment 
of  a  justice,  in  an  action  against  a  recorder  for  taking  an  illegal  fee,  a 
second  count  was  added,  alleging  the  taking  of  a  different  illegal  fee, 
in  which  there  was  a  verdict  for  the  defendant,  there  being  at  the  same 
time  a  verdict  for  the  plaintiff  on  the  original  charge,  the  misjoinder  of 
counts  had  become  immaterial,  and  was  not  ground  for  error.11     A  mis- 

1  Petrie  v.   Hannay,   3   T.  R.  659.         5  Jennings  v.  Newman,  4  T.  K.  347. 

Malin  v.  Bull,  13  S.  &  R.  441.  Myer  v.  Cole,  12  Johns.  349. 

°-  Wigley  v.  Ashton,  3  B.  &  Aid.  101.         6  Carter  v.  Phelps.  8  Johns.  440. 
And  see  Myer  v.  Cole,  12  Johns.  349.         '  Demott  v.  Field,  7  Cow.  58. 
Demott  v.  Field,  7  Cow.  58.    Reynolds         8  Lea  v.  Hopkins,  7  Penn.  St.  492. 
v    Reynolds,  3  Wend.  244.     Gillet  v.         9  Nutz  v.  Ruetter,  1  Watts  229. 

Hutchinson,  24  Ibid.  184.  I0  Seip  v.  Draeh,  14  Penn.  St.  352. 
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4  Ibid. ;  Tilghman,  C.  J.  248.     A  count  for  taking  illegal  fees 
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joinder  of  actions  or  of  counts  in  a  declaration,  is  a  matter  of  substance, 
and  consequently,  is  bad  on  general  demurrer,  in  arrest  of  judgment,  or 
on  error.1  While  it  is  clear  that  a  party  may  join  a  count  for  a  contract 
of  his  own,  with  a  count  upon  a  contract  made  by  the  defendant  with 
himself  and  another  jointly,  averring  the  death  of  the  other  before  suit 
brought,  and  may  prefer  both  claims  on  a  trial  before  arbitrators,  not- 
withstanding the  original  writ  contained  no  mention  of  the  other,  yet, 
without  such  a  count  in  his  declaration,  he  is  not  entitled  to  give  the 
joint  contract  in  evidence  before  the  arbitrators,  and  it  cannot,  there- 
fore, be  filed  after  appeal  from  their  award,  as  it  sets  out  a  new  and  dis- 
tinct cause  of  action.2 

III.  Of  cumulative  actions. 

§  1597.  Besides  the  power  of  joining  several  causes  of  action  in  the 
same  writ  or  declaration,  the  party  has  frequently  the  privilege  of  suing 
for  the  same  cause,  in  different  and  several  writs,  when  his  remedies  are 
said  to  be  cumulative.  It  is  a  settled  rule,  however,  that  he  can  recover, 
or  obtain  satisfaction,  in  one  of  the  actions  only.  The  advantage  of  this 
course,  when  allowable,  seems  to  be,  that  the  plaintiff  can  institute  his 
suits  at  the  same  time,  pursue  them  together,  and  if  defeated  in  one,  on 
an  objection  to  the  form  of  action  or  to  the  pleadings,  can  proceed  with 
the  others.  If  defeated  on  the  merits,  in  any  one,  of  course,  he  will  be 
barred  in  the  others. 

§  1598.  No  general  rule  can  be  laid  down,  designating  what  actions 
are  cumulative;  this  can  only  be  ascertained  from  the  nature  of  the 
plaintiff's  claim.  It  appears,  that  when  a  statute  gives  a  remedy  in  a 
matter  actionable  at  common  law,  and  does  not  exclude  the  common-law 
remedy,  expressly,  the  remedies  are  cumulative.  Thus,  the  act  of  1772, 
which  declares,  that  if  a  distress  and  sale  shall  be  made,  when  no  rent  is 
in  arrear,  the  owner  of  the  goods  distrained  and  sold,  may,  by  action  of 
trespass,  or  on  the  case,  recover  double  the  value  of  the  goods,  does  not 
prevent  the  party  aggrieved  from  bringing  an  action  at  common  law,  for 
entering  his  close,  &c,  in  which  he  may  recover  damages  to  a  greater 
amount  than  double  the  value  of  the  goods  distrained.3  But  as  the 
remedies  are  cumulative  and  not  double,  the  moment  judgment  is 
obtained  in  one,  the  other  remedy  is  waived,  and  the  first  judgment  may 
be  pleaded  in  bar  to  the  other  action  ;4  except  in  one  instance  which  will 
be  hereafter  mentioned,  where  a  judgment  would  be  no  bar.  So,  where 
an  act  of  assembly  authorizes  the  collection  of  taxes  imposed  by  such 
act,  by  distress  or  action  of  debt,  an  action  of  assumpsit  will  lie  •'  the 
giving  a  remedy  by  distress  or  action  of  debt  is  cumulative  only'  and 
does  not  take  away  the  action  arising  by  implication  on  the  legal  obliga- 

caanot  be  joined  with  other  counts  in     requiring   different   judgments   is  not 

nTt  t,a        '•      Den°°n  V-  BmnS'  2     cured  by  verdict.     Strohtckere.  Grant, 
Clark  397.  1 6  S.  &  R  237 

l  Seip  v.  Drach,  14  Penn.  St.  355;         *  Reitzel ».  Franklin,  5  W.  &  S  33 

wvg6rf'  MT      a  ***•  •I;lrt,m  K-,Stille'  3         '  Hees  ''■  Bmeriok.  6  S.  &  R.  286.    " 
Whart.  337.     A  misjoinder  of  counts         *  Garvin  v.  Dawson,  13S.&R  246-7 


CUMULATIVE   ACTIONS.  77 

tion  to  pay  a  claim  created  by  law.1  But  where  the  provisions  of  a 
statute  are  inconsistent  with  a  precedent  law,  though  there  be  no  annul- 
ling words  or  repealing  clause,  the  new  remedy  is  not  cumulative,  but 
exclusive ;  for  every  affirmative  statute  is  a  repeal  by  implication  of 
former  laws,  so  far  as  it  is  contrary  thereto,  although  there  be  no  nega- 
tive words;  or,  when  it  contains  a  general  regulation  of  the  whole 
subject-matter;2  so,  the  word  "may"  is  frequently  construed  as  "shall," 
in  statutes  prescribing  the  doing  of  things  for  the  sake  of  justice  or  the 
public  good.3  Therefore,  the  remedy  given  by  the  act  of  1790,  upon  a 
•  sheriff's  official  bond,  is  not  cumulative  to  that  given  by  the  act  of 
1713,  but  precludes  a  proceeding  under  that  act.4 

§  1599.  "We  will  now  state  some  of  the  cases  in  which  the  plaintiff 
may  pursue  cumulative  remedies  at  the  same  time,  and  prosecute  each 
until  he  obtains  satisfaction.  For  rent  reserved  by  the  usual  deed  of 
conveyance  of  land,  the  grantor  has  three  remedies — distress,  entry  and 
covenant,  and  he  may  use  them  all,  until  he  obtains  a  complete  satisfac- 
tion ;  the  remedy  by  distress,  or  by  entry  for  want  of  a  distress,  is  not 
affected  by  the  recovery  of  a  judgment  in  covenant,5  or  by  bond  and 
warrant.6  So,  where  a  landlord  has  obtained  a  judgment  for  rent,  upon 
a  report  of  referees,  in  a  suit  before  a  justice,  which  report  is  made 
final  and  conclusive  by  law,  and  upon  which  bail  has  been  entered  for 
a  stay  of  execution,  he  may  afterwards  distrain  for  the  same  rent.7 
So,  in  the  case  of  a. mortgage  and  bond  for  the  same  debt,  ejectment 
would  lie  for  the  land,  after  judgment  on  the  boud,  if  the  money  were 
not  paid ;  and  if  the  mortgage-deed  contained  a  covenant  of  the 
mortgagor  to  pay  the  debt,  ejectment  would  lie,  after  judgment  in  an 
action  on  the  covenant.8  So,  when  a  sheriff  sells  the  property  of  one 
person,  under  an  execution  against  another,  the  remedies  for  the  tort  are 
cumulative,  and  the  injured  party  may  maintain  trover  against  the 
sheriff,  and  trespass  against  him  and  his  sureties.9  So,  a  plaintiff  may 
proceed  against  a  defendant  by  execution,  and  by  action  against  his 
bail  for  a  cesset,  at  the  same  time,  until  he  obtains  satisfaction.10  So,  he 
may  proceed  by  action  against  the  sheriff  for  the  escape  of  a  defendant 
from  custody  on  a  ea.  so..,  and  at  the  same  time  take  out  afi.fa,  against 
the  property  of  the  defendant,  for  the  remedies  are  consistent  ;u  but  he 
has  only  an  election  of  executions  against  the  body  of  a  defendant  and 
of  his  bail,  and  having  taken  one,  he  cannot  resort  to  the  other.12  In 
the  ordinary  case  of  a  bond  and  mortgage,  the  mortgagee  has  a  triple 

1  6  H.  &  J.  383.     And  see  Kidder  v.  '  Shetzline  v.  Keemle,  1  Ash.  29. 

Boom  Co.,  24Penn.  St.  193.  8  Bantleon  v.   Smith,  2  Binn.  153; 
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1  Shaeffer  v.  Jack,  ut  supra.     And  I0  Patterson  v.  Swan,  9  S.  &  R.  16. 
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remedy,  which  he  may  pursue  in  a  triple  form  :  he  may  proceed  by 
way  of  ejectment,  to  recover  possession  of  the  premises ;  or  he  may 
have  a  scire  facias  on  the  mortgage;  or  an  action  of  debt  on  the  bond  ; 
in  which  last  two  cases,  the  debt  may  be  recovered  by  a  sale  of  the 
premises.1  But  there  is  this  difference  between  a  judgment  on  the  scire 
facias  and  on  the  bond,  that  in  the  former,  the  execution  is  restricted  to 
the  subject  mortgaged;  but  in  the  latter,  any  other  property  of  the 
mortgagor  may  be  levied  on.  The  mortgagee  may  pursue  either  or 
all  of  the  remedies,  until  he  obtains  satisfaction  for  his  debt ;  but  he 
cannot  sell  the  land  twice.2  And  in  this  instance,  not  even  by  a  sale, 
under  the  judgment  on  the  bond,  will  the  mortgagee  be  precluded  from 
proceeding  on  the  mortgage ;  thus,  where  a  mortgagor  makes  a  lease  of 
the  land,  after  the  mortgage,  the  mortgagee,  if  the  purchaser,  may 
maintain  an  ejectment  on  the  mortgage  against  the  lessee.3 

§  1600.  But  where  a  vendor  obtains  judgment  against  his  vendee  for 
the  purchase-money,  and  sells  the  land  by  means  of  process  issued  upon 
it,  he,  is  entitled  to  be  paid  out  of  the  proceeds,  by  virtue  of  his  title  as 
owner  of  the  land,  and  he  takes  them  to  the  extent  of  the  unpaid  pur- 
chase-money, without  any  regard  to  the  date  of  his  judgment.  This 
judgment,  as  regards  the  land  contracted  to  be  sold,  is  merely  a  remedy 
of  the  vendor,  and  adds  nothing  to  his  rights.  The  remedies  which  he 
has  are  cumulative,  but  his  rights  are  not,  since  he  has  previously  all 
of  these  that  can  exist  in  the  land.4 

§  1601.  The  preceding  examples  may  serve  to  show  the  nature  of  con- 
current or  cumulative  remedies  for  one  and  the  same  claim  or  demand  ; 
and  all  that  remains  to  be  observed  on  this  subject  is,  that,  although 
concurrent  actions  of  different  forms  may  be  maintained  for  the  same 
cause  of  action,  an  entire  claim  or  demand  arising  out  of  a  single  trans- 
action, whether  in  the  nature  of  contract  or  of  tort,  cannot  be  divided 
into  separate  and  distinct  claims,  and  the  same  form  of  action  brought 
for  each  :  as,  where  there  is  an  entire  contract  of  sale  of  goods,  an  action 
cannot  be  supported  for  one  part  of  the  goods  sold,  and  another  action 
for  another  part.5  So,  where  there  has  been  a  trespass  or  conversion  by 
one  single  indivisible  act,  in  relation  to  several  chattels,  the  plaintiff 
cannot  split  up  his  claim  for  damages,  by  bringing  separate  actions  of 
trespass  or  trover  for  each  particular  article  seized  or  converted.6  The 
consequence  of  dividing  a  demand  in  this  manner  is,  that  a  verdict  and 
judgment  in  a  suit  for  any  part  of  the  demand  are  a  conclusive  bar  to 
an  action  for  the  residue.7    It  has  even  been  decided,  that  an  action 

1  Pending  a  suit  upon  the  mortgage,  4  Vierheller's  Appeal,  24  Penn.  St. 
to  which  an  affidavit  of  defence  has     105. 

been  put  in,  the  plaintiff  will  not  be  5  Ingraham  v.  Hall,  11  S.  &  R.  78. 
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8  Ibid.  305. 
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cannot  be  maintained  to  recover  a  sum  omitted  by  mistake  on  the  trial 
of  a  former  cause.1 

IV.   Election  of  actions. 

§  1602.  In  considering  the  application  of  each  particular  action,  we 
have  had  occasion  to  notice  some  instances  in  which  a  party  has  an  elec- 
tion of  different  forms  of  action  for  the  same  cause  :  as,  assumpsit  or  debt, 
upon  a  simple  contract ;  or  trespass  or  case  for  a  tort ;  or  trover  or 
detinue  for  the  detention  of  chattels.  We  will  now  mention  under  one 
head  the  ordinary  cases  in  which  an  election  is  permissible,  and  also  the 
principal  points  which  direct  the  choice  of  several  remedies.  The  doc- 
trine of  election  holds  only  where  the  remedies  are  inconsistent  with 
each  other  ;2  and  when  an  election  is  made,  the  plaintiiF  does  not  thereby 
waive  other  forms  of  action ;  for  he  may,  in  general,  discontinue  his  first 
suit,  on  payment  of  costs,  and  then  adopt  another  remedy.3  But  in  the 
case  of  a  distress,  if  the  cattle  escape,  the  party  distraining  cannot  sue 
for  the  rent,  or  trespass,  unless  it  be  shown  that  the  escape  was  wholly 
without  his  default.4 

§  1603.  We  have  seen,  that  an  election  may  be  exercised  when  a  sta- 
tute furnishes  a  remedy  in  addition  to  one  existing  before  at  common 
law;5  and  from  the  same  rule,  it  follows,  that  the  act  of  1806,  which 
gives  a  form  of  writ  in  actions  on  contracts,  and  authorizes  statements 
instead  of  declarations,  does  not  take  away  the  common-law  forms  of 
actions,  and  that  a  part)'  may  pursue  either,  at  his  election.6  Where, 
the  plaintiff  having  paid  money  in  performance  of  a  covenant  on  his 
part,  the  defendant  has  failed  in  the  performance  of  his  covenants, 
the  former  has  an  election,  either  to  proceed  on  the  covenant  and 
recover  damages  for  the  breach,  or  disaffirm  the  contract,  and  bring 
assumpsit  to  recover  back  what  he  had  paid  on  a  consideration  which 
has  failed.7  If  the  breach  of  a  simple  contract  consist  in  misfeasance, 
the  plaintiff  may  declare  in  assumpsit,  or  in  case  on  the  special  circum- 
stances, as  for  deceit  in  the  sale  of  the  cattle  or  goods,  or  immoderate 
use  of  them  when  lent  or  let  to  hire  ;8  or  for  bailment,  where  negligence 

1  Platner  v.  Best,  1 1  Johns.  530.  by  the  adoption  of  one  of  them.  Lin- 
And  see  Hess  v.  Heebie,  6  S.  &  R.  57.  den  w.  Fritz,  3  Am.  L.  J.  421.     Roder- 

2  Patterson  v.  Swan,  9   S.  &  R.   16.  mund  v.  Clark,  46  N.  Y.  354. 
See  Pott's  Appeal,   5  Penn.   St.   500.  5   Supra,  \l  1593,  1598. 
Arnold  i>.  Fitzgerald,  76  Ibid.  385.  6  Miles  v.  O'Hara,  1  S.  &  R.  32. 

3  1  Chit.  PI.  214.  A  vendee,  after  7  Weaver  v.  Bentley,  1  Caines  48. 
bringing  an  action  of  covenant  against  Stickter  v.  Guldin,  30  Penn.  St.  114. 
his  vendor,  may  discontinue,  and  main-  Where  a  horse  is  sold,  with  warranty, 
tain  ejectment;  the  action  of  covenant,  the  purchaser  has  no  right  to  rescind, 
in  such  case,  is  not  a  disaffirmance  of  on  the  ground  of  a  breach  ;  his  remedy 
the  contract.  Findlay  v.  Keim,  62  is  on  the  contract.  Freyman  v.  Knecht,' 
Penn.  St.  112.      Piersol  v.  Neill,    63  78  Ibid.  141. 

Ibid.  420.     And  see  Clark  v.  Wilder,  s  Church    v.    Mumford,   11    Johns. 

25  Ibid.  314.  480.      Hambly   v.    Trott,   Cowp.  375. 

4  Vasper  v.  Eddows,  1  Salk.  248.  Though  a,  declaration,  in  an  action 
Where  a  party  has  an  election  between  against  an  agister,  avers _ a  breach  of 
two  inconsistent  remedies,  he  is  bound  duty,  it  may  be  treated  as  in  assumpsit, 
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or  want  of  skill  in  the  bailee  is  alleged.1  So,  where  a  breach  is  made 
in  a  party- wall,  for  the  erection  of  a  second  house,  before  payment  of  a 
moiety  of  the  cost  of  such  wall,  the  first  builder  may  maintain  trespass, 
or,  it  seems,  he  may  waive  the  trespass,  and  bring  assumpsit  for  money 
paid,  laid  out  and  expended.2  The  foregoing 'cases  are  examples  of  the 
right  which  a  party  has  to  view  the  injury  he  has  sustained  in  different 
lights,  either  as  tort  or  breach  of  contract,  and  to  waive  the  one  and 
elect  to  sue  for  the  other.  We  will  now  mention  some  cases  of  elec- 
tion, arising  wholly  out  of  a  violation  of  contract,  or  wholly  out  of  a  tort. 
Thus,  where,  after  articles  for  the  sale  of  land  on  which  the  vendor 
receives  part  of  the  purchase-money,  the  residue  being  payable  in  several 
instalments,  if  the  times  of  payment  have  expired,  without  payment 
by  the  vendee,  before  or  after  suit  brought,  the  former  has  an  elec- 
tion to  recover  in  ejectment,  or  to  bring  covenant  or  debt  for  the  sum 
due  on  the  articles.3  So,  if  an  agreement  contain  a  penalty,  the  party 
may  bring  debt  for  the  penalty,  and  can  recover  no  more,  or  he  may 
bring  covenant  or  case,  and  recover  more  or  less  damages  than  the  pen- 
alty.4 So,  a  surety  who  has  a  written  promise  of  indemnity  (not  under 
seal)  may,  if  compelled  to  pay  for  his  principal,  sue  either  on  the  written 
promise,  or  in  an  action  for  money  paid,  on  the  implied  promise.5  So, 
too,  the  owner  of  goods  wrongfully  detained  may  bring  replevin  or  trover, 
at  his  election — though  the  goods  came  lawfully  into  the'  defendant's 
possession.6 

§  1604.  The  considerations  which  ought  to  govern  in  the  election  of  a 
remedy  are:  1.  The  nature  of  the  plaintiff's  right  or  interest  in  the 
matter  affected.  2.  The  securing  of  bail  and  the  process.  3.  The 
number  of  the  parties  to  the  action.  4.  The  number  of  the  causes  of 
action,  and  the  joinder  thereof  in  one  suit.  5.  The  affidavit  of  defence, 
the  nature  of  the  defence,  and  whether  it  be  advisable  to  compel  the 
defendant  to  plead  specially.  6.  The  venue  or  place  of  trial.  7.  The 
evideuce  to  be  adduced  by  the  plaintiff  or  defendant.  8.  The  damages 
9.  The  costs. 

§  1605.  (1.)  A  strict  title  in  the  plaintiff  is  essential  to  the  support  of 
some  remedies,  but  in  others  his  bare  possession  of  the  property  affected 

in  order  to  let  in  evidence  of  setoff.  Griffith.   10  Watts  431.     McCullough 

Cook  v.  Haggarty,  36  Penn.  St.  67.  v.    McCullough,    14    Penn     St     995 

1  McCall  v.  Forsyth,  4  W.  &  S.  179.  Dundas     v.     Muhlenberg,     35     Ibid' 

Nickle  v.  Baldwin,  Ibid.  290.  Smith  v.  351 .     Pearsoll  o.   Chapin,  44  Ibid    9 

Seward,  3  Penn.  St.  342.     If  the  plain-  And  see  Bright.  Dig.  122. 

tiff  have  an  election  to  sue  in  tort  or  8  Marlin    v.    Willink     7    S     &    R 

in  contract,  and  he  bring  an  action  in  297-8. 

contract,  he  cannot  afterwards  turn  it  4  New  Holland  Turnpike  Co.  v  Lan- 

mtoanactioner<Micfo,byamendinghis  caster  County,  71  Penn.  St. 442.     And 

declaration,  so  as  to  avoid  the  effect  of  see  Graham  v.  Bickham  4  Dall    149  • 

the   defendant's  discharge   under  the  s.  c.  2  Yeates  32.     As  to  when  a  penai 

insolvent  law     Thibault  v.  De  Bassa-  sum  is  to  be  considered  as  liquidated 

vilbaso,  Bald.  9.  damages,  see  Bright.  Dig.  569 

'  Ingles  v.  Bringhurst,  1  Dall.  346.  5  1  Pick   118 
As  to  when  the  plaintiff  may  waive  a  6  Baker  v.  Fales,  16  Mass.  150  •  Put- 
tort  and  sue  in  assumpsit,  see  Gray  r.  nam   J. 
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is  sufficient.  Where  the  title  of  the  plaintiff  may  be  doubtful,  it  is  gen- 
erally advisable  to  adopt  the  latter  description  of  remedy:  thus,  an 
action  of  trespass  to  real  property  may  be  supported  against  a  stranger, 
by  any  person  in  the  actual  possession,  though  he  have  no  title;  but  in 
ejectment,  the  plaintiff  must  recover  on  the  strength  of  his  own  title 
(which,  in  this  state,  may  either  be  legal  or  equitable) ;  and  therefore, 
where  the  title  of  the  party  injured  is  doubtful,  the  action  should  be 
trespass.1 

§  1606.  (2.)  In  actions  ex  contractu,  since  the  act  of  1842,  there  can 
be  no  imprisonment  for  debt ;  and  where  the  cause  of  action  arises  out 
of  a  contract,  the  plaintiff  cannot  by  a  change  in  the  form  of  action 
subject  the  defendant  to  arrest  on  mesne  process.2  It  is  otherwise,  where 
the  transaction  was  fraudulent  throughout  ;3  as,  in  an  action  on  the  case 
for  deceit.4  The  rule  appears  to  be  this :  that  where  the  plaintiff  has 
his  election  to  bring  his  action  either  ex  contractu  or  ex  delicto,  then  the 
defendant  shall  not  be  subjected  to  imprisonment  in  consequence  of  a 
mere  change  in  the  form  of  action  ;  but  where  the  action  is  for  a  distinct 
tort,  though  one  deducible  from  the  existence  of  a  contract,  if  the  plain- 
tiff disaffirm  the  contract  and  proceed  for  the  fraudulent  or  tortious  con- 
duct of  the  defendant,  in  such  cases,  bail  may  be  demanded  in  the  first 
instance.5  Though  the  plaintiff  may  waive  the  tort,  he  is  not  bound  to 
do  so.6 

§  1607.  (3.)  In  an  action  in  form  ex  contractu,  if  a  person  who  ought  to 
be  made  co-plaintiff,  be  omitted,  it  is  a  ground  of  nonsuit,  except  in  the 
case  of  persons  suing  en  auter  droit,  as  co-executors  or  co-assignees  ;7 
whereas,  in  actions  in  form  ex  delicto,  the  nonjoinder  of  a  party  who 
should  have  been  a  co-plaintiff,  can  only  be  pleaded  in  abatement ;  and, 
consequently,  the  latter  form  of  action  is,  in  many  instances,  preferable.5 
So,  the  joinder  of  too  many  defendants  in  actions  on  contracts  is  a 
ground  of  nonsuit,  and  the  omission  of  one  is  matter  in  abatement  ;9 
but  in  actions  in  form  ex  delicto,  the  omission  of  a  party  jointly  con- 
cerned in  committing  the  injury,  cannot,  in  general,  be  pleaded  in 
abatement;  and  when  the  offence  may,  in  point  of  law,  have  been 
committed  by  several,  the  joinder  of  too  many  defendants  will  be  no 
ground  of  objection  ;10  and  therefore,  where  it  may  be  doubtful  how 
many  persons  should  be  made  defendants,  it  is  advisable  to  declare  in 
case,  &c,  in  preference  to  an  action  of  assumpsit.11 

1  1  Chit.  PI.  208.  8  Addison  v.  Overend,  6  T.  R.  766. 

2  Bowen  v.  Burdick,  3  Clark  226.  Deal    v.    Bogue,   20    Penn.    St.    235. 

3  Bager  v.  Radley,  1  Phila.  47.  Backenstoss  v.  Stahler,  33  Ibid.  251. 

4  Sedgebeer  v.  Moore,  Bright.  197.  It  is  otherwise,  in  replevin.     Reinhei- 
6  Tryon  v.  Hassinger,  1  Clark  184.  mer  v.  Hemingway,  35  Ibid.  432. 

Hopper  v.  Williams,  Ibid.  379.     And  9  Corbet  v.  Evans,  25  Penn.  St.  310. 

see  Lopeman  v.  Henderson,  4  Penn.  St.  Rowan  v.  Rowan,  29  Ibid.  181.     Col- 

232.  Hns  v.  Smith,  78  Ibid.  423. 

6  Hopper    v.    Williams,    id    supra.  10  Bishop  v.  Long,  2  W.  N.  C.  671. 
Pearsoll  v.  Chapin,  44  Penn.  St.  14.  Laverty  v.    Vanarsdale,  65  Pean.  St. 

7  1  Chit.  PI.  208.     Meason  v.  Kaine,  507.  Leidig  v.  Bueher.  74  Ibid.  65. 
67  Penn.  St.  126.  »  1  Chit.  PI.  210. 
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§  1608.  (4.)  Where  the  plaintiff  has  several  demands,  recoverable  in 
different  forms  of  action,  he  may,  and  frequently  ought,  in  conse- 
quence of  the  rules  governing  the  joinder  of  actions,  to  proceed  for 
the  whole  in  one.  Thus,  a  party  may  declare  specially  against  a  bailee 
for  neglect,  either  in  assumpsit  or  in  case;  if  he  have  also  a  money 
demand  against  the  bailee,  due  on  simple  contract,  he  should  declare 
for  both  causes  of  action  in  assumpsit;  but  if,  instead  of  a  money 
demand,  he  have  a  distinct  cause  of  action  in  trover,  the  declaration 
should  be  in  case,  in  order  to  avoid  the  expense  of  two  actions.1  So,  for 
a  money  demand,  due  on  a  simple  contract,  the  plaintiff,  in  general,  has 
an  option  to  declare  either  in  assumpsit  or  debt ;  if  there  be  also  another 
demand  of  an  unliquidated  nature,  founded  on  a  simple  contract,  it  is 
then  proper  to  declare  in  assumpsit  for  both  causes  of  action ;  but  if 
part  of  the  money  be  due  on  simple  contract,  and  part  on  specialty, 
debt  may  be  preferable.2 

§  1609.  (5.)  By  a  selection  of  an  action  in  form  ex  contractu,  the 
defendant  may,  in  general,  be  compelled  to  make  an  affidavit  of  defence 
to  the  whole  or  part  of  the  demand,  which  cannot  be  exacted  in  the 
other  forms.  Where,  however,  the  plaintiff  has  no  evidence  at  all,  the 
defendant  can  elude  the  rule  of  court  requiring  an  affidavit  of  defence, 
by  entering  a  compulsory  rule  of  arbitration.3  So,  by  a  judicious  choice 
of  the  remedy,  the  defendant  may  be  frequently  precluded  from  availing 
himself  of  a  defence  which  he  might  otherwise  establish:  thus,  in 
assumpsit  against  one  who  has  been  discharged  under  the  insolvent  law, 
for  money  had  and  received  before  his  discharge,  however  tortiously,  the 
judgment  would  only  extend  to  his  future  estate ;  but  by  declaring  in 
trover,  he  might  be  held  to  bail,  and  the  judgment  would  bind  his  per- 
son.4 The  election  of  the  form  of  action  is  also  frequently  material,  in 
order  to  compel  the  defendant  either  to  take  issue  upon  some  particular 
allegation  in  the  declaration,  instead  of  putting  the  plaintiff  to  prove  the 
whole  of  his  case,  or  to  compel  the  defendant  to  plead  the  ground  of  his 
defence  specially:5    thus,  in   covenant  for  rent,  the  defendant   must 

1  1  Chit.  PI.  211.  unless  he  shall  have  previously  filed 

2  IMd-  an   affidavit  of  defence,  setting  forth 
8  Hiokernell  v.  Bank  of  Carlisle,  62     the  nature  and  character  of  the  same. 

Penn.  St.  146.     This  case  was  decided  4  It  is  well  settled,  that  a  plaintiff 

under  _  a  rule   of   court  requiring  an  cannot  convert  an  action,  founded  on 

affidavit  of  defence ;  the  law  is  other-  contract,  into  a  tort,  so  as  to  deprive 

wise,  where  such  affidavit  is  required  an  infant  of  the  benefit  of  a  plea  of 

by  statute.   Hoffman  v.  Locke,  19  Penn.  infancy.     Curtin  v.  Patton   11  S  &  R 

St.    57.     Taggart  v.   Fox,   1  Gr.  190.  310.     Penrose  v.  Curren,  3  Rawle  351 ' 

The  whole  subject,  however,  is  disposed  Wilt  v.  Welsh,  6  Watts  9.     But  where 

#  h7  ^L^  lf.^aj  1874'  P-  L-  159'  the  Pontiff  ^s  the  option  of  declaring 

Purd.    1826,   which  provides,  that  in  either  in  tort  or  upon  contract,  by  adopt" 

cases  m  which  an  affidavit  of  claim  is  ing  the  former  alternative,  he  does  not 

required    if   the  plaintiff  shall  have  give  the  defendant  the  advantage  of  a 

filed   such   affidavit,  setting   forth  the  defence,   which   the   latter   could   not 

nature  and  amount  of  the  claim,  and  have  set  up,  had  the  declaration  been 

shall  also  have  filed  a  declaration  or  framed  ex  contractu.     Snraeue  v  Dun 

statement,  it  shall  not  be  lawful  for  the  35  Leg.  Int.  162. 

defendant  to  enter  a  rule  of  reference,  5  1  Chit.  PI.  212. 
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plead  to  some  particular  allegation,  and  there  is  no  general  issue ;  even 
if  he  plead  the  equitable  plea  of  performance,  he  thereby  assumes  the 
burden  of  proof;  but  in  debt  on  a  lease,  he  may  plead  nil  debet,  and 
thereby  compel  the  plaintiff  to  prove  the  whole  of  his  declaration  i1  so, 
detinue  is,  in  some  cases,  preferable  to  trover,  in  order  to  compel  the 
defendant  to  plead  his  lien  specially.2 

§  1610.  (6.)  In  some  cases,  there  may  be  two  or  more  actions  for  the 
same  cause,  the  one  local,  the  other  transitory.  Thus,  debt  for  rent  by 
the  assignee  of  the  lessor,  against  the  lessee,  is  local,  and  must  be  brought 
in  the  county  where  the  estate  lies  ;  but  covenant,  at  the  suit  of  the  same 
parties,  upon  an  express  covenant  for  the  payment  of  rent,  is  transitory, 
being  founded  on  privity  of  contract  f  and,  consequently,  the  latter  form 
of  action  should  be  adopted,  where  it  is  advisable  to  try  the  cause  out  of 
the  county  where  the  estate  is  situate.4  So,  too,  assumpsit  may  be  brought 
for  the  use  and  occupation  of  lands  situate  in  another  county  or  state.5 

§  1611.  (7.)  The  evidence  must  also  be  attended  to  in  the  election  of 
actions ;  thus,  it  is  frequently  more  convenient  that  the  action  should  be 
trespass  than  case ;  because,  if  it  be  laid  in  trespass,  no  nice  points  can  arise 
upon  the  evidence,  by  which  the  plaintiff  may  be  turned  round  upon  the 
form  of  the  action,  as  there  may,  in  many  instances,  if  case  be  brought.6 

§  1612.  (8.)  The  head  of  damages  may  be  referred  to  the  preceding 
one,  as  the  damages  always  depend  on  the  nature  and  extent  of  the 
evidence.  It  may  be  illustrated  by  the  difference  which  exists  between 
an  action  of  debt  and  an  action  on  the  case  against  a  sheriff,  for  an 
escape  on  final  process ;  in  the  action  of  debt,  the  whole  judgment  is  to 
be  recovered  or  nothing;  in  case,  the  measure  of  damages  is  open  to 
the  investigation  of  the  jury.7  This  election  of  debt  or  case  only  obtains 
where  the  escape  has  been  from  execution.8  So,  in  an  action  of  debt 
upon  a  bond  with  a  collateral  condition,  the  plaintiff  can  only  recover 
the  amount  of  the  penalty,  with  interest  thereon  ;9  but  if  the  obligee  sue 

1  The  plea  of  "covenants  performed,"  &  S.  455.  Case  for  an  escape  lies  at 
admits  the  execution  of  the  instrument  common  law ;  the  action  of  debt  is 
and  the  plaintiff's  performance.  Zents  given  by  the  statutes  of  13  Edw.  I.  c. 
v.  Legnard,  70  Penn.  St.  192.  But  the  11,  and  1  Ric.  II.  c.  12.  And  see 
plea  of  "  covenants  performed  absque  Smith  v.  Commonwealth,  59  Penn.  St. 
hoc"  whilst  it  admits  the  execution  of  327  ;  Agnew,  J. 

the  instrument,  puts  in  issue  the  plain-         8  Van  Slyck  v.  Hogeboom,  6  Johns. 

tiff:8  performance.     Farmers'  and  Me-  270.     In  an  action  on  the  case  for  an 

chanics'  Turnpike  Co.  v.  McCullough,  escape  on  mesne  process,  the  sheriff 

25  Ibid.  303.  may  set  up  any  defence  that  the  de- 

2  1  Chit.  PI.  212.  Philips  v.  Robin-  fendant  might  have  done.  Fitler  v. 
son,  4  Bing.  106.  Beckley,  2  W.  &  S.  458.     In  case  for 

3  Henwood  v.  Cheeseman,  3  S.  &  R.  an  escape,  the  plaintiff  can  only  re- 
502-3.  cover  his  actual  damages ;  the  sheriff 

4  1  Chit.  PI.  212.  may  show  the  defendant's  insolvency, 

5  Henwood  v.  Cheeseman,  ut  supra.  in  mitigation  of  damages.     Huson  v. 

6  3  East  600.     Gilchrist  v.  Bale,  8  Proctor,  Sup.  Court,  1787.  MS. 
Watts  358.  9  Perit  v.  Wallis,  2  Dall.  252.     Boyd 

7  Shewell  v.  Fell,  3  Yeatesl7;  s.  c.  v.  Boyd,  1  Watts  365.  Hughes  v. 
4  Ibid.  47.  Duncan  v.  Klinefelter,  5  Hughes,  54  Penn.  St.  240.  Weikel  v. 
Watts  141.     Shuler  v.  Garrison,  5  W.  Long,  55  Ibid.  238. 
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in  covenant,  he  may  recover  beyond  the  amount  of  the  penalty.1     The 
question  of  costs  in  the  several  actions  has  been  already  considered. 

§  1613.  Mr.  Chitty  mentions  the  judgment  and  execution  as  a  ninth, 
and  bail  in  error  as  a  tenth  consideration  to  govern  the  election  of  a  form 
of  action.  The  former  refers  to  a  writ  of  inquiry,  which  is  not  neces- 
sary in  the  action  of  debt,  as  in  assumpsit  or  covenant,  antecedently  to 
execution.  A  writ  of  inquiry  is  usual  in  most  cases,  in  our  practice, 
though  the  law  is,  as  has  been  seen,  that  where  judgment  is  confessed  for 
the  penalty  of  a  bond,  execution  may  issue  for  the  condition,  with  in- 
terest and  costs,  without  a  writ  of  inquiry,2  and  seems  to  furnish  the 
principle,  that  where  the  declaration  states  a  demand  for  a  precise  sum, 
and  shows  there  was  nothing  for  a  jury  to  try,  a  judgment  by  confession 
or  by  default  will  justify  an  execution,  without  the  preliminary  step  of  a 
writ  of  inquiry.3  However,  an  execution  thus  issued  is  in  danger  of  being 
stayed,  by  a  motion  grounded  on  the  complaint  of  an  excessive  levy, 
which,  of  course,  the  court  would  ascertain,  either  by  inquiring  them- 
selves, or  ordering  an  issue.  There  appears  to  be,  therefore,  no  reason 
for  electing  debt,  in  our  practice,  with  the  view  to  dispense  with  the 
necessity  of  a  writ  of  inquiry.  The  latter  consideration  of  bail  in  error 
is  of  no  moment  with  us,  as  no  writ  of  error  will  stay  the  execution, 
unless  bail  in  error  have  been  put  in,  and  justified,  if  required.  A  party 
who  has  made  his  election  by  bringing  suit,  cannot,  until  discontinuance, 
bring  another  suit  on  the  same  cause  of  action,  but  of  a  different  stamp.4 

V.  Effect  of  a  verdict  or  judgment. 

§  1614.  Though  the  action  may  have  been  misconceived,  yet,  if  the 
defendant  plead,  and  the  plaintiff  take  issue,  and  a  verdict  be  found  for 
the  defendant,  the  plaintiff  will  be  estopped  from  bringing  a  fresh 
suit,5  provided  the  judgment  has  been  obtained  on  pleadings  going  to 
the  foundation  of  the  action  ;6  though  it  may  be  considered  as  settled, 
that  a  judgment  or  decree  set  up  as  a  plea  in  bar,  or  relied  on  as  an 
estoppel,  to  be  conclusive,  must  have  been  by  a  court  of  competent  juris- 
diction, on  the  same  subject-matter,  between  the  same  parties,  and  for 
the  same  purpose.7 

§  1615.  In  all  personal  actions  concerning  goods,  chattels  and  debt,  a 
recovery  in  one  action  is  a  bar  in  another,  and  there  is  an  end  of  the 
controversy  ;8  the  judgment,  which  is  the  fruit  of  the  action,  concludes 
the  existence  of  the  right.9     Or,  if  the  plaintiff  demur  to  the  plea  in  bar, 

1  New  Holland  Turnpike  Co.  v.  Lan-  6  Bailey  v.  Bucher,  6  Watts  75. 
caster  County,  71  Penn.  St.  442.  Hinds  v.  Willis,  13  S.  &  R.  213.    Lvon 

2  Grubb  v.  Willis,  11  S.  &  R.  107.  v.  Chalker,  2  Watts  14. 

3  See   Magill  v.   Higgins,   2   Pitts.         6  6  Munf.  573. 

107.     Commonwealth   v.    Robinson,  3  7  Aspden  v.  Nixon,  5  How.  467.    See 

Ibid.  546.     Commonwealth  v.  Specht,  Hinds  v.  Willis,  ut  supra.     Campbell 

23   Pitts.  L.  J.  67.     And  see  supra,  v.  Steele,  11  Penn.  St.  394              ' 

1 448.  »  8  Co.,  Pref. 

4  Pott's  Appeal,  5  Penn.  St.  500.  9  Alexander  v.  Stokely,  7  S.'  &  R. 
s.  p.  Arnold  v.  Fitzgerald,  76  Penn.  St.  299.  Kramph  u.  Hatz,  52  Penn.  St 
385.  525. 
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and  such  plea  be  sufficient,  in  that  case,  no  second  action  can  be  com- 
menced ;  because  the  demurrer  admitted  the  truth  of  the  plea,  and  only 
excepted  to  its  legal  sufficiency  as  a  bar  to  the  claim ;  but  if  the  plea 
were  not  sufficient,  and  the  judgment  against  the  plaintiff  was  on  a 
defect  iu  his  declaration,  it  will  be  no  bar  to  another  action.1  So,  a  for- 
mer judgment  of  a  court  of  competent  jurisdiction,  in  which  the  right  in 
controversy  in  a  subsequent  suit  was  directly  decided  between  the  same 
parties,  is  conclusive,  although  the  cause  of  action  in  the  former  suit, 
and  the  object  to  be  attained  by  it,  were  different.  Therefore,  where 
the  defendant  in  an  action  of  ejectment,  brought  by  a  mortgagee,  set  up 
the  defence  of  usury;  and  the  plaintiff,  to  defeat  that  defence,  offered  in 
evidence  the  record  of  a  former  judgment,  in  a  suit  brought  by  him 
against  the  defendant,  on  a  note  for  the  mortgage-debt,  to  which  the 
defendant  pleaded  non  assumpsit,  with  notice  of  usury ;  and  on  that  issue 
a  verdict  was  given,  and  judgment  rendered  for  the  plaintiff;  it  was 
held,  that  such  record  was  admissible  in  evidence,  and  conclusive  against 
the  defence.2  But,  where,  in  an  action  upon  a  marine  policy,3  the 
defendants  insisted  that  the  action  was  brought  in  a  wrong  name,  and 
that  the  plaintiff  had  not  proved  his  interest  in  the  policy ;  whereupon 
the  judge  instructed  the  jury  to  find  a  verdict  for  the  defendants ;  and 
the  court  on  error  sustained  both  points,  and  judgment  was  entered 
for  the  defendants,  this  procedure  was  held  no  bar  to  another  action, 
properly  brought.4  An  award  of  arbitrators  will  preclude  the  plaintiff 
in  the  same  way  as  a  verdict ;  therefore,  if,  for  the  same  cause  of 
action,  a  suit  be  brought  upon  a  statute,  and  another  at  common 
law,  and  there  are  awards  of  arbitrators  in  each,  finding  no  cause  of 
action,  and  one  only  be  appealed  from,  the  award  not  appealed  from 
may  be  pleaded  in  bar  in  the  other  suit.5  In  assumpsit,  a  former  reco- 
very may  be  given  in  evidence,  under  the  general  issue,  with  the  same 
effect  as  if  specially  pleaded  ;6  so  also,  in  an  action  on  the  case ;  but  in 
trespass,  a  former  recovery  must  be  specially  pleaded.7  And  if  it  do  not 
appear  on  the  face  of  the  record,  that  the  same  matter  was  in  contro- 
versy, parol  evidence  may  be  given  to  show  that  the  matter  did  arise, 
and  was  tried  on  the  pleadings  in  the  record;8  so,  where  there  has  been 
a  former  verdict  and  judgment  for  the  defendant,  the  plaintiff  may  show 
by  parol,  that  the  merits  were  not  passed  upon  in  the  former  action.9 

§  1616.  In  Pennsylvania,  the  settled  law  now  is,  that  the  judgment  of 
a  court  of  concurrent  or  exclusive  jurisdiction,  directly  upon  the  point, 
is,  as  a  plea,  a  bar ;  or,  as  evidence,  conclusive,  between  the  same  parties, 

1  1  Chit.  PI.  196.  Bauer  v.  Roth,  4  152.  Finley  v.  Hanbest,  30  Ibid.  190. 
Rawle  83.  '  Gilchrist  v.  Bale,  8  Watts  355. 

2  5  Conn.  550.  And  see  Cist  v.  Zeig-  8  Gardner  v.  Buckbee,  3  Cow.  120. 
ler  16  S.  &  R.  285.  Mareellius   v.  Countryman,  65   Barb. 

*  De  Bolle   v.    Pennsylvania  Insur-  201.     And  see  Converse  v.  Colton.  49 

anee  Co.,  4  Wbart.  68.  Penn.   St.    352.      Coleman's    Appeal, 

4  Fleming     v.    Insurance     Co.,    12  62  Ibid.  252. 

Penn   St  391.  9  Follansbee  v.  Walker,  74  Penn.  St. 

s  Garvin  v.  Dawson.  13  S.  &  R.  246.  306.     And  see  Carmony  v.  Hoober,  5 

6  Carvill  v.  Garrigues,  5  Penn.    St.  Ibid.  305. 
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in  the  same  matter  directly  in  question  in  another  court.1  The  judgment 
of  a  court  of  exclusive  jurisdiction  directly  upon  the  point,  is  in  like  man- 
ner conclusive,  upon  the  same  matter  between  the  same  parties  coming 
incidentally  in  question  in  another  court,  for  a  different  purpose.2  But 
neither  the  judgment  of  a  court  of  concurrent  or  exclusive  jurisdiction  is 
evidence  of  any  matter  incidentally  cognisable,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment.3  A  prior  judgment,  upon  the 
same  cause  of  action,  sustains  the  plea  of  a  former  recovery,  although 
the  judgment  is  in  an  action  commenced  subsequently  to  the  one  in 
which  it  is  pleaded.4  The  rule  also  extends  to  the  case  of  a  plaintiff 
who  has  joined  several  causes  of  action  in  the  same  suit;  for,  "if  a 
plaintiff,  having  several  causes  of  action,  offer  evidence  on  the  trial  upon 
those  causes,  which  is  not  sufficient  to  establish  some  of  them,  he  cannot 
bring  another  suit  for  those  causes  of  action  on  which  he  failed ;  if  this 
practice  were  permitted,  it  might  increase  costs  against  a  defendant  to  a 
ruinous  extent.  Wherever  a  plaintiff  fails  to  recover  all  that  he  is 
entitled  to,  for  want  of  sufficient  proof  on  the  first  trial,  he  should  move 
to  set  aside  the  verdict  he  has  obtained,  and  then  the  court  takes  care 
that  he  shall  pay  the  costs  of  the  first  trial,  so  that  the  defendant  may 
not  suffer  from  the  plaintiff  not  being  prepared  at  that  trial."5 

§  1617.  The  effect  of  a  verdict  in  terminating  a  legal  dispute  also 
extends  in  the  same  manner  to  a  defendant,  and  he  is  equally  precluded 
from  renewing  it  by  suit.  And  in  any  legal  measure  which  the  plaintiff 
may  be  obliged  to  take,  to  get  the  benefit  of  his  former  verdict  or  judg- 
ment, the  defendant  will  be  precluded  from  renewing  the  original  dis- 
pute. Thus,  in  an  action  on  the  case  for  the  continuance  of  a  nuisance 
in  erecting  a  dam,  a  verdict  and  judgment  for  the  plaintiff  in  a  former 
action,  in  which  the  same  matter  was  in  controversy  between  the  parties, 
are  conclusive  evidence.  That  the  defendant  has  discovered  new  evi- 
dence, not  in  his  power  at  a  former  trial,  forms  no  exception  to  the  rule, 
at  law  or  equity."  But  in  such  action,  the  plaintiff,  to  avail  himself 
of  this  conclusiveness,  must  take  care  not  to  waive  it  by  pleading ;  as,  if 
the  defendant  plead  a  license,  and  the  plaintiff  do  not,  in  his  replication, 
rely  on  the  estoppel  of  the  former  judgment,  but  replies  "  no  license," 
the  jury  are  not  precluded  from  inquiring  into  the  truth  of  the  case.6 

1  Kilhefferw.  Herr,  17  S.  &  R.  319.  »  Hibshman  v.  Dulleban,  4  Watts 
Marsh  v.  Pier,  4  Rawle  273.  Man  v.  183.  Lentz  v.  Wallace,  17  Perm.  St 
Drexel,  2  Perm.  St.  210.  See  Bright.  412.  Martina.  Gernandt,  19  Ibid.  124. 
Dig.,  tit.  "Judgment,"  VIII.  Tarns  v.  Lewis,  42  Ibid.  402.     Lewis's 

2  Lentz   v.    Wallace,   17  Perm.    St.  Appeal,  67  Ibid.  153. 

412.  Logan  v.  Caffrey,  30  Ibid.  196.  *  Duffy  v.  Lytle,  5  Watts  120.  Cor- 
Warner  v.  Scott,  39  Ibid.  274.  A  ver-  bet  v.  Evans,  25  Penn.  St.  310.  Case- 
diet  and  judgment  in  a  former  action  beer  v.  Mowry,  55  Ibid.  419. 
on  the  case  for  deceit  in  falsely  repre-  6  2  Bing.  377  ;  Best,  C.  J. 
senting  that  a  farm  contained  a  certain  6  Kilheffer  v.  Herr,  17  S.  &  R.  319. 
number  of  acres,  is  not  a  bar  to  a  sub-  In  an  action  for  a  nuisance,  a  former 
Bequent  action  of  assumpsit  upon  a  recovery  is  an  estoppel,  if  so  pleaded ; 
guarantee  that  the  farm  contained  that  otherwise,  if  given  in  evidence,  under 
number  of  acres.  Schriver  v.  Ecken-  the  general  issue.  Long  v.  Long,  5 
rode,  87  Penn.  St.  213.  Watts  102.     To  avoid  the  effect  of  the 
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And  so,  where  a  last  indorser  recovers  a  joint  judgment  against  the 
second  and  third  indorsers,  and  collects  the  debt  from  the  third  indorser, 
the  record  of  such  judgment  is  as  conclusive  against  the  second  indorser, 
in  an  action  brought  by  the  third,  to  recover  the  money  so  paid,  as  it 
would  have  been,  had  the  subsequent  indorser  been  subrogated,  as  he 
might  have  been,  in  this  joint  judgment.1  In  ejectment,  one  verdict  will 
not  bind  either  party ;  but,  where  trespass  is  brought  to  try  title,  the 
defendant  cannot,  after  a  recovery  against  him,  become  in  turn  plaintiff, 
and  sustain  a  second  action  to  try  the  title.2  The  rule  in  personal  actions, 
therefore,  is,  nemo  debet  bis  vexari  pro  eadem  causa;  and  the  same  rule 
applies  to  real  actions,  so  far  as  this,  that  the  plaintiff,  when  defeated  in 
one  action,  can  only  resort  to  another  real  action  of  a  superior  degree  or 
nature.3  None  are  bound  by  judgments  but  such  as  were  parties  to  the 
suit,  and  none  can  be  considered  parties,  but  those  who  appear  by  the 
record  to  be  such ;  for  extrinsic  evidence  is  not  admissible,  to  prove  that 
persons  not  named  in  the  record  were  parties.4 

estoppel,  the  plaintiff  must  declare  for  Hughes,  31  Penn.  St.  381. 

a  continuance  of  the  nuisance.     Smith  3  See  Bright.  Dig.,  tit.  "Judgment," 

v.  Elliott,  9  Penn.  St.  345.  VIII. 

1  Lloyd  v.  Ban-,  11  Penn.  St.  41.  i  1  Marsh.  526.     See  Bright.  Dig, 

2  2  Nott  &  McCord  528.     Stevens  v.  1463. 
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I.  Personal  actions. 

§  1618.  The  plaintiff  must  commence  his  suit  within  a  certain  period 
after  the  cause  of  action  accrued,  which  varies  according  to  the  nature 
of  the  subject ;  otherwise,  his  claim  may  be  defeated  by  the  interposi- 
tion of  the  statute  of  limitations,  or  by  the  presumption  which  the  law 
allows  in  cases  of  stale  and  antiquated  demands,  that  they  have  been 
satisfied.  It  is  not  a  statute  to  protect  parties  against  loss  of  evidence 
merely,  but  to  quiet  claims  and  promote  the  security  of  mankind.  For- 
merly, the  English  courts  were  disposed  against  it,  but  latterly,  they,  as 
well  as  the  courts  of  the  United  States,  seem  inclined,  as  far  as  possible, 
to  retrace  their  steps  and  get  back  to  the  plain  construction  of  the  act.1 
The  statute  does  not  run  against  the  commonwealth  f  this  rule  applies 
as  well  to  personal  actions  against  a  surety  on  an  official  bond,  as  to 
entries  on  land,  and  similar  cases,  unless  the  commonwealth  be  expressly 
named,  and  her  rights  thereby  waived;  and  a  judgment  in  the  name 
of  the  treasurer,  for  the  use  of  the  commonwealth,  is  exempt  from  the 
operation  of  the  statute  limiting  the  period  for  which  a  judgment  con- 
tinues a  lien.3     As  a  general  rule,  the  state  statutes  of  limitation,  unless 


1  The  statute  is  applied  with  the 
same  effect  in  a  court  of  equity,  as  in 
a  court  of  law.  Hamilton  v.  Hamil- 
ton, 18  Penn.  St.  20.  Todd's  Appeal, 
24  Ibid.  429.  Waterman  v.  Brown,  31 
Ibid.  161.  Neely's  Appeal,  85  Ibid.  387. 
Bank  of  the  United  States  v.  Biddle,  2 
Pars.  31.  Randel  v.  Ely,  3  Brewst.  270. 

2  Bagley  v.  Wallace,  16  S.  &  R.  245. 
Commonwealth  v.  Johnson,  6  Penn.  St. 


136.  Troutman  v.  May,  33  Ibid.  455. 
Nor  against  the  United  States.  United 
States  v.  Thompson,  25  Int.  R.  Rec. 
200.  But  it  runs  against  a  county  or 
other  municipal  corporation.  Evans 
v.  Erie  County,  66  Penn.  St.  222. 

3  Commonwealth  v.  Baldwin,  1  Watts 
54.  Ramsey's  Appeal,  4  Ibid.  71. 
McKeehan  v.  Commonwealth,  3  Penn. 
St.  151. 
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otherwise  provided  by  congress,  are  applicable  to  controversies  between 
private  parties,  in  the  courts  of  the  United  States.1 

§  1619.  It  is  provided  by  the  act  of  1713,2  that  all  actions  of  trespass 
quare  clausum  fregit,  detinue,  trover  and  replevin  for  taking  away  goods 
and  cattle,  all  actions  upon  account,  and  upon  the  case3  (other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  and  servants),  all  actions  of  debt  grounded  upon 
any  lending  or  contract  without  specialty,  all  actions  of  debt  for  arrear- 
ages of  rent,  except  the  proprietaries'  quit-rents,  and  all  actions  of  tres- 
pass, of  assault,  menace,  battery,  wounding,  and  imprisonment,  shall  be 
commenced  within  the  limitation  hereafter  expressed,  and  not  after; 
that  is  to  say,  actions  on  the  case,  other  than  for  slander,  and  the  said 
actions  for  account,  trespass,  debt,  detinue,  replevin  and  trespass  quare 
clausum  fregit,  within  six  years  next  after  the  cause  of  such  actions  or 
suits,  and  not  after.  And  the  said  actions  of  trespass,  of  assault,  menace, 
battery,  wounding,  imprisonment,  or  any  of  them,  within  two  years  next 
after  the  cause  of  such  actions  or  suit,  and  not  after.  And  the  said 
actions  upon  the  case  for  words,  within  one  year  next  after  the  words 
spoken,  and  not  after.4  Actions  to  recover  damages  for  injuries  result- 
ing in  death,  occasioned  by  the  negligence  of  the  defendant,  are  limited 
to  one  year  after  the  death  of  the  person  injured.6  Actions  upon  official 
bonds  must  be  brought  against  the  sureties  therein,  within  seven  years 
after  the  cause  of  action  accrued  f  upon  the  official  bonds  and  recogni- 
sances of  sheriffs  and  coroners,  suit  must  be  brought  within  five  years' 
from  the  date  of  such  obligation  f  but  suits  upon  constables'  bonds  must 
be  instituted  within  three  years  after  the  date  thereof.8  Suits  upon 
administration-bonds  are  limited  to  seven  years  from  their  date.9 

§  1620.  Actions  upon  penal  statutes,  where  the  forfeiture  is  limited  to 
the  commonwealth  only,  are  to  be  brought  within  two  years  after  the 
offence  committed,  and  at  no  time  afterwards ;  if  limited  to  the  common- 
wealth and  a  common  informer,  the  latter  must  sue  within  one  year  after 
the  offence  committed ;  aud  on  default  thereof,  the  commonwealth  may 

1  MoClurg  v.  Silliman,  3  Pet.  270.  6  Act  26  April  1855,  2  2  PL  309- 
Hanger  ».  Abbott  6 ;  Wall.  537.  Mar-  Purd.  1094.  This  limitation  isToi 
tin   v.  Smith    1  Dill.   85.     Brown   ».     affected  by  the  constitution  of  1874 

Hl*atli 27  Milch  1713,  1 1 ,  1  8m.  L.     I.Tm    P*™^™  C°-  *  «* 

76 '  P^rd-.  93°-  .     ,  J  .  6  Act  4  April  1798,  J4;   3  Sm   I 

3  This   is  to   include   actions  upon     332 ;  Purd.  933.  *"•■". 

promissory  notes,  by  act  28  May  1715,         '  Act  28  March  1803   3  4  •  4  Hm    T 

«6.'    '    Sm^i,  9V'  l?t  933-  /nd  48i  Purd-  1307-  Andleea'ct  13  April 

suits  against  the  stockholders  or  direc-  1868,  P.  L.  948,  limiting  actions  unon 

tors  of  corporations  or  associations,  to  sheriffs'  bonds  and  recognisances  to  five 

charge  them  individually  with  the  debts  years  from  their  date,  in  Philadelphia 

of  the  company  by  act  28  March  1867,  •  Act  29  March  1824,  ?  4  ■  8  Sm  L 

P-4L- 48  !.  Pu^- 933.  302;    Purd.    264.      Commonwealth  v 

*  Ihis  is  made  to  extend  to  all  cases  Rose,  33  Penn.    St.    199       Alcorn   » 

of  slander  or  libel,  whether  spoken,  Commonwealth,' 66  Ibid   179 

written   or  printed,  by   act  25  April  9  Act  4  Anril  1797  '  Z  9".'  s  <s„     t 

1850, 1  35,  P.  L.  575  ;  Purd.  932.  297  ;  Purd.  934             '  l     !            '  L' 
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sue  within  one  year  after  the  expiration  of  such  time.1  This  provision 
has  been  extended  to  suits  for  the  recovery  of  fines  and  forfeitures,  pay- 
able, when  recovered,  to  the  use  of  the  county,2  whether  in  whole  or  in 
part.3 

§  1621.  Every  statute  of  limitation  must  be  specially  pleaded,  unless 
it  be  otherwise  provided.  "  I  suppose  it  to  be  a  general  principle,"  says 
Chief  Justice  Woodward,  "that  all  statutes  of  limitation,  to  be  available, 
should  be  pleaded  ;  they  may  be  waived  by  the  persons  for  whose  benefit 
they  were  made,  and  unless  pleaded  upon  record,  the  plaintiff  has  a  right 
to  presume  a  waiver,  and  to  come  to  trial  unprepared  with  evidence  to 
meet  such  a  defence.  The  action  of  ejectment  is  an  exceptional  case,  in 
which  the  statute  of  limitations  may  be  set  up  under  a  plea  of  the  gen- 
eral issue  ;  but  it  required  an  act  of  assembly  to  establish  this  exception. 
Whenever  a  statute  does  not  authorize  it,  an  act  of  limitation,  which  is  a 
bar  to  the  action  and  does  not  touch  the  merits,  cannot  be  put  in  under 
the  general  issue."4  So,  also,  matter  in  avoidance  of  the  bar  of  the 
statute,  must  be  specially  replied.5 

§  1622.  The  provisions  of  the  act  apply  as  well  to  contracts  made  and 
to  be  executed  out  of  this  state,  as  to  those  which  are  made  here ;  and 
it  is  a  bar  to  a  cause  of  action,  arising  in  another  country,  when  sued 
upon  in  our  courts,  although  the  time  of  limitation  allowed  by  the  laws 
of  that  country  had  not  expired,  or  they  had  prescribed  no  period  of 
limitation  ;  the  time  being  governed  by  the  lex  fori,  and  not  by  the  lex  loci 
contractus  ;6  and,  on  the  other  hand,  if  they  have  taken  away  the  right 
of  action,  it  is  no  objection  to  the  suit  here,  for  the  lex  loci  contractus 
applies  only  to  the  validity  or  interpretation  of  contracts,  and  not  to  the 
time,  mode  or  extent  of  the  remedy  ;7  and  it  has  been  decided  in  one  of 
the  courts  of  the  United  States,  that  a  plea  of  the  statute  of  limitations 
of  the  state  where  the  contract  was  made,  is  no  bar  to  a  suit  brought  in 
a  foreign  tribunal  to  enforce  that  contract,  but  a  statute  of  limitations 
of  the  state  where  the  suit  is  brought,  must  be  pleaded.8  Nor,  in  Penn- 
sylvania, is  the  statute  a  good  plea  in  an  action  of  debt  on  a  foreign 

1  Act  16  March  1785,  §  6  ;  2  Sm.  L.  69  :  Purd.  934. 

300 ;  Purd.  934.    Extended  to  prosecu-  "  Heath  v.  Page,  48  Penn.  St.  142. 

tions  for  the  illegal  circulation  of  small  In  equity,  the  statute  must  be  pleaded, 

notes,  by  act   21  April   1841,  g  13,  P.  or  insisted  upon  by  the  answer.     Van 

L.  249  ;  Purd.  934.     Actions  to  reco-  Hook  v.  Whitlock,   2  Edw.  Ch.  304. 

ver  back  usurious   interest   are   to  be  Sears  v.  Shafer,  6  N.  Y.  268. 

brought   within   six  months  from  the  5  Webster  v.  Newbold,  41  Penn.   St. 

date  of  payment,  by  act  28  May  1858,  482. 

I  2  P.  L.  622  ;  Purd.  803.  The  stat-  6  Loveland  v.  Davidson,  3  Clark 
ute'do'es  not  extend  to  a  suit  against  a  377.  Hoag  v.  Dessan,  1  Pitts.  390. 
national  bank,  to  recover  back  usu-  Townsend  v.  Jemison,  9  How.  407. 
rious  interest;  such  action  may  be  Nash  v.  Tupper,  1  Cames  402  Rug- 
brought  within  six  years.  Lucas  v.  gles  v.  Keeler,  3  Johns.  263.  Carpen- 
Bank  of  Pottsville,  78  Penn.  St.  228.  tier  v.  Minturn  6  Lans.  56 
Stephens  v.  Monongahela  Bank,  26  '  Lincoln  v.  Battel  e  6  Wend  475. 
Pitts  L  J  111  Power  v.  Hathaway,  43  Barb.  214. 

*  Act'l6  July  1842,  §  55,  P.  L.  389;  8  Leroy    v.    Crowninshield    2   Ma- 

Purd  934  son  151-     Rudolph  »•  Klng,  2  Bond 

s  Act  24  February  1845,  g  1,  P.  L.  104. 
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judgment,  stating  the  foundation  of  the  judgment  to  be  a  specialty; 
actions  of  debt  on  foreign  judgments  are  neither  within  the  words  nor 
the  intention  of  the  legislature.1 

§  1623.  The  statute  is  to  be  construed  strictly,  and  not  to  be  extended 
beyond  its  express  words :  thus,  debt  on  an  indenture  reserving  rent,  is 
not  within  the  statute,  notwithstanding  its  terms ;  the  act  is  a  bar  to  the 
recovery  of  rent  reserved  only  on  leases  by  parol ;  a  lease  by  indenture 
being  equal  to  a  specialty.2  And  the  settled  construction  is,  that  it 
applies  solely  to  actions  of  debt  founded  upon  contracts  in  fact,  as  distin- 
guished from  those  arising  from  construction  of  law  ;3  thus,  from  a  judg- 
ment in  a  justice's  court,  the  law  implies  a  contract,  and  it  is,  at  least, 
of  as  high  a  nature  as  a  specialty,  and  therefore,  is  not  affected  by  the 
statute,  admitting  that  such  judgment  is  not  a  record.4  Nor  is  it  a  bar 
to  a  widow's  share  of  the  interest  on  the  purchase-money  of  her  husband's 
real  estate,  charged  by  the  administrator  to  himself  in  his  account.5  It 
is  not  a  bar  to  an  action  against  an  administrator,  founded  upon  a  devas- 
tavit6 Legacies  are  not  within  the  statute  of  limitations,  although  the 
executor's  account  may  have  been  settled  in  the  orphans'  court,  and  a 
balance  found  to  be  in  his  hands  more  than  six  years  before  suit  brought  ;7 
but  equity  has  wisely  adopted  the  principles  of  the  act,  and  after  a 
length  of  time,  payment  will  be  presumed  ;  this  presumption  being,  how- 
ever, subject  to  be  rebutted  by  other  circumstances  ;8  and  where  the 
legacy  claimed  was  a  debt  due  by  the  executor  himself,  which  he  had 
refused  to  charge  himself  with  in  his  account,  though  more  than  six 
years  before  suit  brought,  he  was  held  entitled  to  the  benefit  of  the 
statute.9  It  is  a  good  plea  to  an  action  of  assumpsit  by  a  surety,  who  has 
been  bound  for  and  obliged  to  pay  the  debt  of  his  principal;  such 
action  is  not  founded  on  a  bond,  but  on  a  promise,  although  the  execut- 
ing of  the  bond  as  surety  is  the  consideration  of  the  promise,  and  the 
breach  of  the  promise  is  the  not  indemnifying  the  plaintiff  against  the 
payment  of  the  bond.  Payment  by  a  surety,  in  behalf  of  his  principal, 
may  be  a  matter  en  pais  without  suit.10 

§  1624.  No  lapse  of  time  is  a  bar  to  a  direct  trust,  between  the  trustee 
and  cestui  que  trust,  so  long  as  the  fiduciary  relation  exists.11     Upon  this 

1  Richards  v.  Biokley,  13  S.  &  R.  '  Thompson  v.  McGaw,  2  Watts  161. 
395.  Doebler  v.  Snavely,  5  Ibid.  225. 

2  Davis  v.  Shoemaker,  1  Rawle  135.  8  Durdon  v.  Gaskill,  2  Yeates  268. 

3  The  statute  runs  against  an  action  MeCullough  v.  Montgomery,  7  S.  &  R. 
of  debt  founded  on  an  implied  con-  17.  Foulk  v.  Brown,  2  Watts  209. 
tract ;  the  plaintiff  cannot  avoid  the  Kane  v.  Fisher,  Ibid.  246.  Ankeny  v. 
bar  of  the  statute,  by  merely  changing  Penrose,  18  Penn.  St.  190. 

the  form  of  his  action  from  assumpsit  °  App   v.    Dreisbach,  2  Rawle  287. 

to  debt.    Wickersham  v.  Lee,  83  Penn.  See    Thompson    v.    McGaw    2  AVatts 

St.  422.     s.    p.   Britton  v.  Butler,  11  161-2. 

Blatch.  C.  C.  350.  '»  Penniman  v.  Vinton,  4  Mass.  276. 

4  Richards  v.  Bickley,  13  S.  &  R.  n  Johnston  i>.  Humphreys,  14  S.  & 
398.     Pease  v.  Howard,  14  Johns.  479.  R.   394.     Walker  v.  Walker,  16  Ibid. 

5  Dillebaugh's  Estate,  4  Watts  177.        379.     Webster  v.   Newbold,  41  Penn 
k  Williams  v.  Freeman,  7  W.  &  S.     St.  482.     Barton  v.  Dickens,  48  Ibid 

359.  518. 
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principle,  it  has  been  decided  here,  that  an  administrator  being  a  trustee, 
cannot  set  up  the  act  of  limitations,  in  bar  of  the  next  of  kin,  or  person 
entitled  to  the  distribution  of  assets.  It  has  been  also  ruled,  that  as  long 
as  there  is  a  continuing  and  subsisting  trust,  acknowledged  or  acted  on 
by  the  parties,  the  statute  does  not  apply;1  if,  therefore,  money  be 
received  as  a  deposit  for  a  special  purpose,  and  the  party  who  receives 
it,  instead  of  applying  it  to  that  purpose,  use  it,  he  can  not  set  up  the 
act  of  limitations  against  the  party  entitled  to  it  ;2  but  this  rule  does  not 
apply  to  implied  trusts,  where  he  who  has  the  legal  title  denies  and  dis- 
claims the  trust.3  To  exempt  a  trust  from  the  statute,  it  must  be  direct, 
appertaining  solely  to  the  jurisdiction  of  a  court  of  equity,  and  must 
arise  between  a  trustee  and  cestui  que  trust*  When  cestui  que  trust  and 
trustee  are  both  out  of  possession,  for  the  time  limited,  the  party  in  pos- 
session has  a  good  bar  against  both ;  it  is  only  as  between  cestui  que 
trust  and  trustee  that  the  statute  does  not  bar  a  trust.5  It  is  no  bar, 
where  the  defendant,  a  trustee,  ought  to  have  notified  the  party  of  a  sale, 
which  he  did  not  do.6  In  cases  of  implied  trusts  in  relation  to  personal 
property,  or  the  rents  and  profits  of  real  estate,  where  persons  claiming 
in  their  own  right  are  turned  into  trustees  by  implication,  the  right  of 
action  in  equity  will  be  considered  as  barred  in  six  years,  in  analogy  to 
the  limitation  of  similar  actions  at  law.7  The  rule  in  equity  is,  that 
those  trusts  which  are  mere  creatures  of  a  court  of  equity,  and  not 
within  the  cognisance  of  a  court  of  law,  are  not  within  the  statute;  so 
long  as  there  is  a  subsisting  trust,  acted  upon  by  the  parties,  the  statute 
does  not  apply  ;  but  other  trusts,  which  are  the  ground  of  an  action  at 
law,  are  within  it.8 

§  1625.  JRunning  of  the  statute.  As  a  general  rule,  the  period  of 
limitation  begins  to  run  from  the  time  the  cause  of  action  accrues,  not 
from  the  time  the  plaintiff"  was  damaged  by  the  breach.9  Thus,  where  a 
bidder  at  sheriff's  sale  makes  default,  the  statute  runs  in  his  favor  from 
the  time  of  his  failure  to  comply  with  his  bid  ;10  and  where  a  note  is 
payable  by  instalments,  it  begins  to  run  against  each  instalment,  from 
the  time  it  falls  due  ;u  in  the  case  of  a  joint  purchase,  it  runs  against  a 
claim  for  contribution,  from  the  time  the  payments  are  made.12  But  as 
against  an  accommodation  indorser,  who  has  been  compelled  to  pay  the 
note,  the  statute  begins  to  run  from  the  time  of  its  maturity,  not  from 
the  date  of  payment  ;13  where,  however,  a  surety  pay  a  debt,  after  the 

1  Kribbs  v.  Downing,  25  Penn.  St.  R  Wisner  v.  Barnet,  4  W.  C.  C.  032. 
399.     Vincent  v.  Watson,  40  Ibid.  306.  Rush  v.  Barr,  1  Watts  120. 

2  Johnston  v.  Humphreys,  14  S.  &  9  Rankin  v.  Woodworth,  3  P.  &  W. 
R.  394.  48. 

s  Walker  v.  Walker,  16  S.  &  R.  379.  10  Funk  v.  Smith,  66  Penn.  St.  27. 

4  Lyon  »-■  Marclay,  1  Watts  271.  u  Bush  v.  Stowell,  71  Penn.  St.  208. 
Finney  v.  Cochran,  1  W.  &  S.  112.  See  Overton  v.  Tracey,  14  S.  &  R.  311. 
Zacharias  v.  Zacharias,  23  Penn.  St.  Jones  v.  Trimble,  3  Rawle  381.  Poe 
452  v.  Foster,  4  W.  &  S.  351. 

5  Smilie  v.  Biffle,  2  Penn.  St.  52.  12  Brady   v.    Colhoun,    1     P.    &   W. 

6  Fox  ».  Cash,  1 1  Penn.  St.  20S.  140. 

7  Hawley  v.  Cramer,  4  Cow.  717.  I3  Kennedy  v.  Carpenter.   2  Whart. 
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death  of  his  principal,  the  statute  does  not  begin  to  run,  until  letters  of 
administration  are  taken  out.1  The  statute  only  begins  to  run  against  a 
claim  for  services  under  a  contract,  from  the  time  the  contract  is  at  an 
end,  though  no  work  be  actually  performed  within  the  statutory  period  ;2 
and  where  continuous  services  are  performed  under  an  entire  contract,  it 
does  not  begin  to  run,  until  a  termination  of  the  relation  between  the 
parties.3  The  statute  does  not  begin  to  run  against  a  right  to  recover 
back  money  paid  for  the  purchase  of  land,  until  the  vendor  has  done 
some  act  in  rescission  of  the  contract,4  or  has  conveyed  to  a  third  per- 
son ;5  and  where  a  vendor  leaves  part  of  the  purchase-money  in  the 
hands  of  the  vendee,  to  pay  an  incumbrance,  and  the  former  subse- 
quently pays  the  same,  the  statute  only  begins  to  run  from  the  time  of 
such  payment.6 

§  1626.  Where  a  demand  is  necessary  to  complete  the  plaintiff's  cause 
of  action,  it  must  be  made  within  six  years  from  the  date  of  the  contract, 
and  from  that  period  the  statute  begins  to  run.7  Subject  to  this  rule,  it 
has  been  held,  that  where  a  note  is  payable  at  a  certain  time  after 
demand,  the  statute  does  not  begin  to  run,  until  after  the  prescribed 
period  from  a  demand  has  elapsed  ;8  so,  the  holder  of  a  certified  check 
stands  in  the  place  of  the  original  depositor,  and  the  statute  does  not 
begin  to  run  against  him,  until  an  actual  demand ;  not  from  the  time 
when  it  is  certified.9  And  where  a  receipt  is  given  for  a  sum  of  money, 
to  be  returned  on  demand,  it  does  not  begin  to  run,  until  after  demand 
made;10  nor  against  a  stockholder's  claim  for  dividends,  until  after 
a  demand  and  refusal,  or  notice  that  his  right  is  denied  ;n  nor  against  a 
subscription  to  the  stock  of  a  turnpike  company,  payable  "  in  such  man- 
ner, and  at  such  times,  and  in  such  proportions,  as  shall  be  determined 
by  the  president  and  managers,"  until  after  such  determination,  and  a 
demand  in  pursuance  thereof.13  But  as  against  a  promissory  note,  paya- 
ble "  on  demand,"  the  statute  runs  from  its  date,  since  no  demand  of 

344.    But  when    the  property   of   a  St.  238. 

surety  is  sold  to  pay  the  debt  of  his  6  Thurston  v.   Franklin  College,  16 

principal,  the  statute  runs  against  the  Penn.  St.  1 54. 

right  to  reimbursement,  from  the  time  6  Evans  v.  See,  23  Penn.  St.  88. 

of  the  sale.     "Wesley  Church  v.  Moore,  7  Morrison  v.  Mullin,  34  Penn.  St 

10  Penn.  St.  273.   See  Lytle  o.  Mehaffy,  12.     See  White  v.  Southland,  2  Alb. 

8  Watts  267.  L.  J.  50. 

1  Levering  v.  Rittenhouse,  4  Whart.  8  Taylor  v.  "Witman,  3  Gr.  138. 
130.  9  Girard    Bank    v.    Bank  of    Penn 

2  Vanhorn  v.   Scott,   28    Penn.  St.  Township,  39  Penn.  St.  92. 

316.  w  Finkbone's  Appeal,  86  Penn.  St. 

!  Schoch   v.   Garrett,  69    Penn.  St.  368.    Payne  v.  Gardiner,  29  N.  Y.  146. 

144.     It  runs  against  a  claim  for  ser-  Sweet  v.  Irish,  36  Barb.  467. 

vices  performed  beyond  a  period  of  six  »  Philadelphia,  Wilmington  and  Bal- 

years,  in  the  absence  of  proof  of  a  con-  timore  Railroad  Co.  v.  Cowell,  28  Penn. 

tract  to  defer  payment  until  after  the  St.  329. 

death   of   the   employer.      Pollock  v.  »  Sinkler  v.  Turnpike  Co  ,  3  P.  &  W 

Ray,  85  Penn  St.  428.  149.     See  Sands  v.  Annesley,  56  Barb. 

4  Leinhart  v.  Forringer,  1  P.  &  W.  598. 
492.     See  Stewart  v.  Keith,  12  Penn. 
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payment  is  necessary  before  suit  brought ;'  and  that,  whether  it  be  pay- 
able with  or  without  interest.2 

§  1627.  The  statute  does  not  begin  to  ruu  against  an  attorney's  claim 
for  professional  services,  so  long  as  the  debt  which  he  seeks  to  recover 
for  his  client  remains  unpaid;3  the  reversal  of  a  judgment  and  the 
award  of  a  venire  de  novo  does  not  terminate  the  professional  relation  of 
counsel  and  client,  so  that  the  statute  will  commence  to  run  against  the 
former's  claim  to  compensation  ;  and  if  the  client  settle  the  case,  without 
the  knowledge  of  his  counsel,  he  cannot  set  up  the  statute,  in  a  suit  for 
fees.4  But  if  the  services  in  the  particular  case  be  ended,  the  fact  that 
the  attorney  continued  to  act  for  the  client  as  to  other  business,  will  not 
prevent  the  running  of  the  statute  against  his  claim  for  services  on  the 
original  retainer.5  Where  an  attorney  collects  money  for  his  client,  the 
statute  begins  to  run  in  his  favor,  from  the  time  of  its  receipt,  without 
regard  to  notice  to  the  client,6  if  there  be  no  fraudulent  concealment  ;7 
it  is  the  duty  of  the  client  to  take  notice  of  the  neglect  of  the  attorney 
to  pay  over  the  money  collected,  after  the  lapse  of  a  reasonable  time.8 
But  where  an  attorney,  who  has  transmitted  a  claim  to  another  state  for 
collection,  which  has  been  actually  collected  by  his  agent,  informs  the 
client,  on  inquiry,  that  the  claim  is  "  uncollectible,"  the  statute  only 
begins  to  run  against  the  client,  from  the  time  of  his  discovery  of  the 
fraud ;  and  this,  whether  the  answer  were  given  in  good  faith,  or  other- 
wise.9 In  an  action,  however,  against  an  attorney  for  negligence,  in  not 
bringing  a  suit,  until  the  claim  was  barred  by  the  statute  of  limitations, 
it  was  held,  that  the  statute  began  to  run  in  his  favor,  at  least,  from  the 
latter  period,  if  not  from  the  time  when  he  was  directed  to  bring  suit, 
though  the  relation  of  client  and  attorney  continued  between  the  parties 
up  to  a  period  within  six  years  prior  to  the  commencement  of  the  action 
for  negligence.10 

§  16:28.  In  case  of  fraud,  the  statute  of  limitations  only  begins  to  run 
from  the  time  of  its  discovery.11  It  does  not  necessarily  begin  to  run 
from  the  time  that  the  facts  which  constitute  the  fraud  become  known ; 
for,  though  ignorance  of  the  law  excuseth  not,  yet  the  court  must  have 
regard   to   the  circumstances  and  condition  of  the  parties  on   whom 

1  Taylor  v.    Witman,    3    Gr.    138.  The  case   of   McDowell  v.   Potter,  8 

Wenman  v.    Mohawk   Insurance   Co.,  Ibid.  189,  can  only  be  supported  on  the 

13  Wend.  267.  ground  of  fraud.     Campbell  v.  Boggs, 

a  Wheeler  v.  Warner,  47  N.  Y.  519.  48  Ibid.  524. 

Hirst  v.  Brooks,  50  Barb.  334.  8  Rhines    v.   Evans,   66    Penn.  St. 

3  Foster  v.  Jack,  4  Watts  334.  192. 

4  Licbty  v.  Hugus,  55  Penn.  St.  434.  9  Morgan  v.   Tener,   83    Penn.    St. 

5  Hale  v,  Ard,  48  Penn.  St.  22.  305 ;  s.  P.   Wickersb.am  v.  Lee,  Ibid. 

6  Campbell  v.  Boggs,  48  Penn.  St.  416. 

524.     See   McCoon    v.   Galbraith,    29  10  Moore   v.  Juvenal,   36   Leg.   Int. 

Ibid-  293.  234. 

7  Glenn  v.  Cuttle,  2  Gr.  273.  An  "  Jones  v.  Conoway,  4  Yeates  109. 
investment  by  the  attorney  in  his  own  Pennock  v.  Freeman,  1  Watts  401. 
name,  is  not  a  fraudulent  concealment.  Mussi  v.  Lorain,  2  Bro.  56.  Gandolfo 
Fleming  v.  Culbert,  46  Penn.  St.  498.  v.  Hood,  1  Pears.  269.  Kuhn's  Ap- 
And  see  Downey  v.  Garard,  24  Ibid.  52.  peal,  87  Penn.  St.  100. 
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a  knowledge  of  the  facts  is  to  operate;1  and  the  rule  applies  with 
greater  force,  where  the  party  seeking  to  avail  himself  of  the  protection 
of  the  statute  occupies  a  fiduciary  relation.2  In  case  of  fraud,  the  statute 
begins  to  run  from  the  time  of  a  full  and  complete  disclosure  of  it,  so  as 
to  enable  the  injured  party  to  see  the  nature  and  extent  of  the  fraud 
committed.3  In  trover,  the  statute  runs  from  the  time  of  a  conversion  ;4 
in  an  action  on  the  case  for  a  nuisance,  from  the  doing  of  the  act  which 
is  the  immediate  cause  of  the  injury;5  and  in  an  action  against  a 
justice  of  the  peace,  for  official  action,  from  the  time  of  the  act  com- 
mitted.6 

§  1629.  A  state  of  civil  war  suspends  the  running  of  the  statute, 
between  residents  of  the  belligerent  states.7  So,  the  commencement  of 
proceedings  in  bankruptcy  suspends  the  running  of  the  statute  against 
a  creditor  ;8  but  a  discharge  in  insolvency  does  not  have  such  effect  ;9 
so  also,  the  pendency  of  a  criminal  prosecution  stops  the  running  of  the 
statute  against  an  action  of  trover  for  stolen  goods.10  The  decease  of 
the  debtor  does  not  stop  the  running  of  the  statute,  at  law  ;  his  admin- 
istrator may  plead  the  statute,  though  less  than  six  years  had  elapsed,  at 
the  time  of  the  death.11  And  a  party  cannot  arrest  the  running  of  the 
statute,  by  omitting  to  make  a  payment,  which  is  essential  to  complete 
his  cause  of  action.12 

§  1630.  The  bringing  of  a  suit  stops  the  running  of  the  statute ;  the 
only  remedy  for  a  subsequent  unreasonable  delay,  is  by  a  motion  to  stay 
proceedings,  on  the  ground  of  abandonment.13  And  an  alias  summons, 
issued  within  six  years  after  the  original,  may  be  connected  with  it,  so 
as  to  save  the  bar  of  the  statute  ;u  but  the  issuing  of  a  summons,  which 
is  not  served,  will  not  arrest  the  running  of  the  statute,  unless  an  alias 
be  taken  out  and  served  within  six  years  thereafter.15  If  the  proper 
person  be  sued,  it  stops  the  running  of  the  statute,  notwithstanding  a  subse- 
quent amendment  of  the  firm  name  ;16  the  adoption  of  a  mistaken  remedy, 

1  Ferris  v.  Henderson,  12  Penn.  St.  9  Shoenberger  ».  Adams,  4  "Watts 
49.  430.     Gest  v.   Heiskill,  5  Rawle  136. 

2  Harrisburg   Bank    v.   Forster,    8     Sletor  v.  Oram,  1  Whart.  106. 

Watts  16.     But  see  Hanna  v.  Meeon-        10  Hutchinson  v.  Merchants'  and  Me- 

key,  33  Leg.  Int.  330.  chanics'  Bank,  41  Penn.  St.  42. 

5  Bank  of  the  United  States  v.  Bid-        xl  Mitcheltree  v.  Veach,  31  Penn.  St. 

die,  2  Pars.  31.     See  Martin  v.  Smith,  455.     Campbell   v.   Fleming,  63  Ibid. 

1  Dill.  85.  242.     It  is  otherwise,  on  a  proceeding 

*  Horsefield  v.  Cost,  Add.  152.  And  for  distribution,  in  the  orphans'  court, 

see    Prentiss    v.   Hannay,   4    Whart.  McClintock's    Appeal,   29    Penn.    St. 

508.  360.     McCandless's  Estate,  61  Ibid.  9. 

5  Stout  v.  Kindt,  24  Penn.  St.  449.  Ayers's  Estate,  1  Pears.  413. 

6  Killion  v.  Davis,  1  Phila.  215.  u  Steele  v.  Steele,  25  Penn.  St.  154. 

'  Hill   v.   Biggariot,   7    Phila.    159.  "  Hemphill  v.  McClimaris,  24  Penn. 

Hanger  v.  Abbott,  6  Wall.  532.     Levy  St.  367.     And  see  Beale  v.  Common- 

v.  Stewart,   11  Ibid.  244.     Stewart  v.  wealth,  7  Watts  183,     Malone  o.  Ha- 

Kahn,   Ibid.   493.      United   States   v.  man,  5  W.  N.  C.  447. 

Wiley,  Ibid.  508.     Brown  v.  Hiatt,  15  14  McClurg  v.   Fryer,    15  Penn.   St. 

Ibid.  177.    Adger  v.  Alston,  Ibid.  555.  293. 

3  Ex  parte  Eldridge  12  Bank.  Keg.  16  Curcier's  Estate,  28  Penn.  St.  261. 
540.  is  Nichols  v.  Fox,  2  W.  N.  C.  196. 
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however,  does  not  prevent  the  running  of  the  statute.1  The  second 
section  of  the  act  of  1713  provides,  that  if,  in  any  of  the  actions  men- 
tioned, judgment  be  given  for  the  plaintiff,  and  the  same  is  reversed  for. 
error;  or  if  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in, 
arrest  of  judgment,  the  judgment  be  given  against  the  plaintiff,  that  he 
take  nothing  by  his_  plaint,  writ  or  bill;  then,  the  plaintiff,  his  heirs,, 
executors  and  administrators,  as  the  case  may  require,  may  commence  a 
new  action  or  suit,  from  time  to  time,  within  a  year  after  such  judgment 
reversed  or  given  against  the  plaintiff  as  aforesaid,  and  not  after.  An 
abatement  of  the  first  suit,  by  a  plea  of  non-joinder  of  a  partner,  is 
within  the  equity  of  the  act  f  so,  where  the  suit  abates  by  the  death  or 
marriage  of  the  plaintiff;3  and  when  a  joint  debtor  dies  during  the 
pendency  of  the  action,  and  the  survivor  is  insolvent,  the  plaintiff  has  a 
year  to  bring  a  new  action  against  the  executors  of  the  decedent.4  The 
statute  applies  to  the  case  of  a  reversal,  where  a  venire  de  nova  is  refused  f 
but  if  the  plaintiff  be  nonsuited,  after  the  expiration  of  the  six  years, 
another  action  for  the  same  cause  is  barred.6  The  statute  runs  against 
the  plaintiff  to  the  issuing  of  his  writ ;  against  the  defendant,  to  the 
filing  of  his  plea  of  set-off;7  and  when  a  new  party  is  brought  in  by 
amendment,  he  is  entitled  to  the  benefit  of  the  statute,  as  of  the  time  he 
was  actually  made  a  party.8 

§  1631.  Merchants'  accounts.  As  we  have  seen,  merchants'  accounts 
are  excepted  from  the  operation  of  the  statute.  It  is  a  bar  to  actions  on 
account,  unless  they  are  open  or  current,9  and  directly  concern  trade ; 
but  if  they  do,  the  exception  applies  equally,  whether  the  plaintiff  sues 
in  assumpsit  or  account-render.10  An  account  closed  is  not  a  stated 
account.11  It  is  not  necessary  that  the  declaration  should  aver  the  money 
to  be  due  upon  an  open  account  between  merchants.12  In  accounts  cur- 
rent, the  statute  does  not  begin  to  run  until  settlement,  or  one  dies,  because 
mutual  charges  on  their  books  are  mutual  admissions  of  their  debts-; 
liquidated  demands,  or  bills  and  notes,  which  can  only  be  traced  up  to 
the  trade  of  merchandise,  are  too  remote  to  come  within  this  description.!3 
So,  accounts  between  merchants  in  the  capacity  of  principal  and  factor, 
are  held  not  to  be  included.14   This  exception  in  the  act  as  to- merchants' 

1  Todd's  Appeal,  24  Penn.  St.  429.  9  Webber  v.   Tiyill,.  2   Saund.  124. 

2  Downing  v.  Lindsay,  2  Penn.  St.  Bevan  v.  Cullen,  7  Penn.  St.  281. 
382.  Thompson  v.  Fisher,  13  Ibid.  310. 

8  Kinsey  v.  Heywood,  1  Ld.  Raym.  ,0  Marseilles  v.  Kenton,  1  Phila.  181  ; 

434;    Treby,    C.   J.      Forbes  v.  Lord  s.  c.  17  Penn.  St.  238.     Geoghegan  v. 

Middleton,  Willca  259  n.    Matthews  v.  Reid,  2   Whart.   152;    s.   c.    1    Miles 

Philips,  2  Salk.  424-5.     Frost  v.  Hor-  204.     Mandeville  v.  Wilson,  5  Cr.  15. 

ton,    3    Caines    197.      Huntington    u.  "  Mandeville ».  Wilson,  ut  supra. 

Brinkerhoff,  10  Wend.  278.  "Ibid.     But  that  the  cause  of  action 

4  Given  v.  Albert,  5  W.  &  S.  339.  was   an   account    between   merchants 

5  Ebersoll  v.  Krug,  5  Binn.  55.  must  be  replied  to  a  plea  of  the  statute. 

6  Harris  v.  Dennis,  1  S.  &  R.  236.  McKelvy's  Appeal,  72  Penn.  St.  409. 

'  McClure   v.   McClure,    1  Gr.  222.  13  Ramchander  v.  Hammond,  2  Johns. 

King  v.  Coulter,  2  Jbid.  77.     Gilmore  200. 

v.  Reed,  76  Penn.  St.  462.  14  Stiles  v.  Donaldson,  2  Dall.  264 ; 

8  Campbell  v.  Bowne,  5  Paige  34.  s..  c.  2  Yeates  105.     See  Blackstone  v. 
VOL.  II. — 7 
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accounts,  applies  only  to  cases  where  there  are  mutual  accounts  and 
reciprocal  demands  between  two  persons ;  it  does  not  apply  to  an  account, 
where  the  demand  is  altogether  on  one  side,  though  payments  on  account 
have  been  made.1  An  account,  many  items  of  which  arose  within  six 
years  before  suit,  is  not  barred  as  to  those  items  which  arose  more  than 
six  years  before  suit;2  this  rule  extends  as  well  to  the  defendant's 
account  as  to  the  plaintiff's.3 

§  1632.  Disabilities.  The  act  of  1713  further  provides,  that  if  any 
person  or  persons  who  is  or  shall  be  entitled  to  any  such  actions  of  tres- 
pass, detinue,  trover,  replevin,  actions  of  account,  debt,  actions  for 
trespass,  assault,  menace,  battery,  wounding  or  imprisonment,  or  ac- 
tions upon  the  case  for  words,  at  the  time  of  any  cause  of  such  action 
given  or  accrued,  fallen  or  come,  shall  be  within  the  age  of  twenty- 
one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  sea ; 
then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions, 
so  as  they  take  the  same  within  such  times  as  are  thereby  limited,  after 
their  coming  to,  or  being  of  full  age,  discoverture,  of  sound  memory, 
at  large,  or  returning  into  the  province,  as  other  persons.  The  excep- 
tion as  to  persons  beyond  sea  is  repealed  by  the  act  of  1849,  except  as 
to  citizens  of  the  United  States.4  And  by  a  subsequent  statute,  it  is 
provided,  that  the  act  of  1713  shall  not  extend  to  any  suit  against 
a  corporation  or  body  politic  that  may  have  suspended  business  or  made 
an  assignment  for  the  benefit  of  creditors,  or,  after  the  accruing  of  the 
cause  of  action,  in  any  manner  ceased  from  or  suspended  the  ordinary 
business  for  which  such  corporation  was  created.5 

§  1636.  The  act  of  1713  had  no  saving  in  favor  of  a  creditor  when 
his  debtor  was  beyond  sea,  but  the  act  of  1842  has  provided  that  it 
shall  extend  to  such  cases ;  suit,  however,  must  be  brought,  within  the 
time  of  limitation,  after  the  debtor's  return.6  The  words  "beyond  sea," 
have  always  been  construed  to  mean  out  of  the  limits  of  the  United 
States  ;7  and  a  party  entitled  to  the  benefit  of  the  proviso,  loses  his 
privilege,  from  the  time  he  comes  into  the  state.8     An  infant  is  allowed 

Burton,  4   Phila.   15.     The  exception  Appeal,  72  Ibid.  409. 

embraces  the  case  of  a  consignment  of  2  Van  Swearingen  v.  Harris,  1  W.  & 

goods  for  sale ;  in  such  case,  the  stat-  S.  356     Thomson  v.  Hopper,  Ibid.  467. 

ute  does  not  run,  until  the  agent  has  Chambers  v.  Marks,  25  Penn.  St.  296. 

settled  an  account,  or,  at  least,  until  a  s  Tucker  v.  Ives,  6  Cow.  193. 

demand  for  an  account  has  been  made.  4  Act  16  April  1849  36    P    L  664- 

Jayne  v.  Mickey,  55  Penn.  St.  260.  Purd.  933. 

1  Ingram  v.  Sherard,  17  S.  &  R.  347.  5  Act  25  April  1850,  <S  7,  P    L  570  • 

Hay  v.  Kramer,  2  W.  &  S.  137.     Low-  Purd.  933.     See  Shamokin  Valley  and 

ber  v.  Smith,  7  Penn.  St.  381.     Adams  Pottsville  Railroad   Co.  o  Malone    85 

v.  Carroll,  85  Ibid.   209.      A  sale   of  Penn.  St.  25. 

goods  to  one    holding   a  due-bill   of  6  Act  30  July  1842,  §  27,  P.  L.  456  • 

the  vendor,  does  not  constitute  a,  mu-  Purd.  932.     This  statute  is  prospective 

tual    dealing    between     the    parties,  only.     Robb  v.  Harlan,  7  Penn.  St  292 

Clark  v.   Maguire,  35  Penn.  St.  259.  '  Ward  e.  Hallam,  2  Dall.  217  •  s.  c. 

And  the  lapse  of  six  years  after  the  1  Yeates  329.     Thurston   v.   Fisher    9 

dissolution  of  a  partnership,  bars  a  bill  S.  &   R.   288.     Gonder  v.    Estabrook 

for  an  account,  unless  the   defendant  33  Penn.  St.  374. 

he  a  liquidating  partner.     McKelvy's  8  Thurston  v.  Fisher,  ut  supra 
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ten  years,  after  attaining  full  age,  to  bring  suit ;  not  ten  years  after  the 
expiration  of  twenty-one.1  Where  a  married  woman  makes  a  loan  to 
her  husband,  out  of  her  separate  estate,  the  statute  does  not  begin  to  run 
until  the  death  of  the  husband  ;2  and  so,  where  a  wife  loans  money  to 
a  firm  of  which  her  husband  is  one  of  the  partners,  the  statute  does  not 
run  against  her,  during  the  lifetime  of  the  husband.3  When  the  statute, 
however,  once  begins  to  run,  it  is  not  stopped  by  a  subsequent  disability  ;* 
the  disability  of  marriage  cannot  be  added  to  the  prior  disability  of 
infancy,  to  avoid  the  operation  of  the  statute;5  the  law  is  the  same,  as 
to  any  other  successive  disabilities,  as  infancy  and  lunacy.6 

§  1634.  Wliat  will  remove  the  bar.  There  are  several  modes  by 
which  the  bar  of  the  statute  may  be  removed,  such  as  a  subsequent 
promise,  an  acknowledgment  of  the  debt,  and  a  partial  payment  on 
account — these  will  be  considered  in  their  order.  An  acknowledgment 
by  the  principal  debtor  will  not  remove  the  bar  of  the  statute,  which 
has  run  in  favor  of  a  guarantor  ;7  nor  will  an  acknowledgment  by  one 
of  several  partners,  after  a  dissolution,  remove  the  bar  of  the  statute,  as 
to  the  firm  ;8  but  the  acknowledgment  of  a  liquidating  partner  stops 
the  running  of  the  statute,  which  has  not  already  closed  upon  the  claim.9 
An  acknowledgment  by  an  executor  will  not  remove  the  bar  of  the 
statute,  when  sued  in  his  representative  character;10  and  it  matters  not 
whether  such  acknowledgment  were  made  before  or  after  the  limitation 
had  run  against  the  claim  ;u  even  a  confession  of  judgment,  by  one 
executor,  without  the  knowledge  of  his  co-executor,  for  a  debt,  part  of 
which  was  barred  by  the  statute,  will  not  bind  the  estate.12  A  promise 
by  husband  and  wife,  to  pay  a  debt  of  the  wife  contracted  dum  sola, 
against  which  the  statute  has  run,  will  not  give  a  right  to  recover  against 
the  wife,  after  the  death  of  her  husband.13  A  debt  barred  by  the  statute 
is  not  revived,  by  a  clause  in  the  debtor's  will,  directing  all  his  just 
debts  to  be  paid,14  nor  does  such  direction  stop  the  running  of  the 
statute;15  so,  the  insertion  of  the  debt  in  the  defendant's  schedule, 
annexed  to  a  petition  for  the  benefit  of  the  insolvent  laws,  will  not 

1  Weddle  v.  Robertson,  6  Watts  486.  7  Meade  v.  McDowell,  5  Binn.  195. 
The  law  is  the  same  in  the  case  of  a  s  Levy   v.    Cadet,    17  S.  &  R.  126. 
feme    covert.     Henry    v.    Carson,    59  Searight  v.  Craighead,  1  P.  &  W.  135. 
Penn.  St.  297.     Lenhart  v.  Ream,  74  Reppert  v.    Colvin,  48  Penn.  St.  248. 
Ibid.  59.  Bush  v.  Stowell,  71  Ibid.  208.    Kauff- 

2  Towers   v.   Hagner,  3  Whart.  48.  man  v.  Fisher,  3  Gr.  302. 
Mitchell's  Estate,  1  Pears.  428.  9  McCoon  v.  Galbraith,  29  Penn.  St. 

3  Kutz's   Appeal,  40  Penn.   St.  90.  293. 

But  where   a   husband   sues  in  right        ,0  Fritz   v.    Thomas,    1    Whart.    66. 

of  his  wife,  he  cannottake  advantage  of  Reynolds   v.   Hamilton,  7  Watts  420. 

her  disability  as  a  feme  covert.     Mc-  Clark  v.  Maguire,  35  Penn.  St.  259. 
Dowell  ».  Potter,  8  Penn.  St.  189.  ll  Steel  v.   Steel,   12    Penn.   St.  64. 

*  Lynch  v.  Cox,  23  Penn.  St.  265.  Forney  v.  Benedict,  5  Ibid.  225. 

5  Thompson  v.  Smith,  7  S.  &  R.  209.        12  Hall  v.  Boyd,  6  Penn.  St.  267. 
Carlisle  v.  Stitler,  1  P.  &  W.  6.     Ran-       1S  Kline  v.  Guthart,  2  P.  &  W.  490. 
kin  v.  Tenbrook,  5  Watts  388.  "  Smith  v.  Porter,  1  Binn.  209.     Ag- 

6  Bensell  v.   Chancellor,  5   Whart.  new  v.  Fetterman,  4  Penn.  St.  56. 
371.  15  Rush  v.  Fales,  1  Phila.  463. 
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remove  the  bar  of  the  statute.1  An  agreement  to  extend  the  period  of 
limitation  for  a  fixed  time,  does  not  affect  the  running  of  the  statute ; 
suit  must  be  brought  within  the  time  of  extension.2 

§  1635.  Subsequent  promises.  A  subsequent  promise  to  pay  will 
remove  the  bar  of  the  statute,  whether  made  before  or  after  the  period 
of  limitation  has  run  against  the  claim ;  and  such  new  promise  will 
be  evidence  to  sustain  an  action  upon  the  old  consideration.3  A  new 
promise,  to  remove  the  bar  of  the  statute,  must  be  made  to  the  plaintiff) 
or  his  agent  f  but  where  the  payee  of  a  note  is  a  feme  covert,  a  promise 
made  to  her  husband,  after  her  decease,  but  before  he  has  taken  out 
letters  of  administration,  will  toll  the  statute — he  is  not  a  stranger.5  A 
naked  promise  by  the  debtor's  agent  will  not  take  the  case  out  of  the 
statute,  unless  a  specific  authority  be  shown,  or  such  authority  be  neces- 
sarily implied  from  the  nature  of  his  duties  ;6  a  new  promise,  however, 
by  one  of  several  partners,  will  take  the  case  out  of  the  statute  as  to  all.7 
A  promise,  to  remove  the  bar  of  the  statute,  must  refer  distinctly  and 
specifically  to  the  original  debt  ;8  where  part  of  the  claim  is  barred  by 
the  statute,  an  admission  of  indebtedness,  and  a  general  promise  to  settle 
and  pay,  will  not  remove  the  bar,  as  it  may  refer  to  the  part  unaffected 
by  the  statute.9  An  offer  to  compromise,  is  not  sufficient  ;10  but  where, 
a  claim  being  barred  by  the  statute,  it  was  agreed,  that  whatever  should 
be  found  due  thereon,  by  a  third  person,  should  be  credited  on  another 
contract  between  the  parties,  it  was  held  to  be  an  original  undertaking, 
and  that  the  whole  amount  due  was  recoverable,  though  exceeding  the 
claim  to  which  it  was  to  be  credited ;  and  that  the  death  of  the  referee 
did  not  affect  the  right  of  recovery.11  A  conditional  promise  to  pay, 
when  able,  will  not  take  the  case  out  of  the  statute,  without  proof  of 
ability  to  pay  ;12  a  strict  performance  of  the  condition  must  be  shown, 
to  sustain  a  suit  upon  such  promise.13    An  acknowledgment  and  offer  to 

1  Brown  v.  Bridges,  2  Miles  424.  her  of  an  existing  partnership  ;  after  a 
Christy  v.  Flemingfcon,  10  Penn.  St..  dissolution,  an  outgoing  partner  has  no 
129.  Nor  the  insertion  of  it  in  a  bank-  such  power.  Van  Keuren  v.  Parme- 
rupt's  schedule.  Ex  parte  Kingsley,  lee,  2  N.  Y.  523.  Roppert  v.  Colvin 
1  Lowell  216.  48  Penn.  St.  248. 

2  Marseilles  v.  Kenton,  17  Penn.  St.  8  Clark  v.  Maguire,  35  Penn  St 
238.  259. 

3  Suter  v.  Sheeler,  22  Penn.  St.  310.  9  Morgan  v.  Walton,  4  Penn  St 
Yaw  v.  Kerr,  47  Ibid.  333.  Barwell  321.  And  see  Weaver  v.  Weaver  54 
v.  Wirth,  61  Ibid.  133.     Carshore    v.  Ibid.  152. 

Huyck,  6  Barb.  583.  i°  Gest   v.    Heiskill,    5    Rawle    134 

1  Gillmgham  v.  Gillingham,  17  Penn.  Huff  v.  Richardson,  19  Penn.  St  388 

St.  302.     Emerson  o.  Miller,  27  Ibid.        "  Shreiner  v.  Cummins,  63  Penn.  St. 

278.  374. 
»  Keely  v.  Wright,  5  W.  N.  C.  241.         «  Laforge  v.  Jayne,  9  Penn.  St.  410. 

Watts  v.  Devor,  1  Gr.  267.     And  And  see  L'ove  v.  Hough,  2  Phila    350 

see   Creuse  v.  Defiganiere,   10  Bosw.  Storm  v.  White,  6  Ibid.  531. 

12?'n  ,i  ir      ,   !    »        t    t  ,„„      „"  Wakeraan  »•  Sherman,  9  N.  Y.  85. 

1  Oakley  v.  Keerl,  1  Am.  L.  J.  473.  Bush  v.  Barnard,  8  Johns.  407  Tomp- 
Inis  must  be  understood  of  the  mem-     kins  v.  Brown,  1  Den.  247. 
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pay  the  principal  of  a  debt,  coupled  with  a  refusal  to  pay  the  accrued 
interest,  will  take  the  principal  out  of  the  statute,  but  not  the  interest.1 

§  1636.  .Acknowledgments.  An  acknowledgment  of  the  debt,  though 
unaccompanied  by  a  promise  to  pay,  will  remove  the  bar  of  the  statute ; 
and  it  will  have  such  effect,  though  made  within  the  six  years,2  if  con- 
sistent with  a  promise  to  pay.3  But  an  acknowledgment  will  not  remove 
the  bar  of  the  statute,  unless  entirely  consistent  with  a  promise  to  pay, 
as  shown  by  the  acts  of  the  parties.4  To  take  a  case  out  of  the  statute, 
there  must  be  an  express  unqualified  acknowledgment  of  a  subsisting 
debt;5  it  must  be  clear,  plain  and  unambiguous,6  and  so  distinct  and 
palpable,  in  its  extent  and  form,  as  to  preclude  hesitation  about  the 
debtor's  meaning  ;7  and  it  is  said,  that  it  must  be  so  full  and  precise 
as  to  enable  the  court  to  apply  the  terms  of  it  exactly  as  the  party  in- 
tended they  should  be  applied.8  An  acknowledgment,  within  six  years, 
to  the  creditor's  agent,  saves  the  bar  of  the  act  ;9  otherwise,  of  an  admis- 
sion to  a  mere  stranger  to  the  cause  of  action  ;10  and  an  acknowledg- 
ment to  the  creditor's  agent,  not  known  as  such  to  the  debtor,  will  have 
no  more  effect  than  if  made  to  a  mere  stranger.11  An  acknowledgment 
by  the  defendant,  that  he  gave  the  note  sued  in,  coupled  with  an  asser- 
tion that  he  had  paid  it,  will  not  remove  the  bar  of  the  statute  ;'2  so,  if 
the  defendant,  on  the  hearing  of  a  suit  before  a  justice,  admit  that  the 
debt  is  just,  but  allege  that  another  ought  to  pay  it,  and  then  pleads 
the  statute,  this  is  not  a  sufficient  acknowledgment  to  remove  the  bar.13 
Where,  on  an  attempted  settlement  of  accounts,  an  item  is  admitted  as  a 
ground  of  charge,  but  no  balance  is  struck,  nor  the  account  adjusted, 

1  Graham  v.  Keys,  29Penn.  St.  189.     man,  Ibid.  694. 

And  see  Henwood  v.  Cheeseman,  3  S.         °  Allison  v.   James,   9   Watts   380. 

&  R.  500.  Parley   v.   Kustenbader,    3   Penn.    St. 

2  Forney  v.  Benedict,  5  Penn.  St.  418.  Kensington  Bank  v.  Patton,  14 
225.  Hazlebacker  v.  Beeves,  9  Ibid.  Ibid.  479.  Emerson  v.  Miller,  27  Ibid. 
258.  278.    Yaw  v.  Kerr,  47  Ibid.  333.    Wea- 

3  Patton  v.  Hassinger,  69  Penn.  St.  ver  v.  Weaver,  54  Ibid.  152.  Sense- 
311.     Watson  v.  Stem,  76  Ibid.  121.  man  v.  Hershman,  82  Ibid.  83. 

4  Brown  v.  Campbell,  1  S.  &  R.  176.  '  Berghaus  v.  Calhoun,  6  Watts  219. 
Fries  v.  Boisselet,  9  Ibid.  128.  Hudson  Magee  v.  Magee,  10  Ibid.  172,  Har- 
v.  Carey,  11  Ibid.  10.  Bailey  v.  Bailey,  bold  v.  Kuntz,'  16  Penn.  St.  210.  Suter 
14  Ibid.  195.  Church  v.  Feterow,  2  P.  v.  Sheeler,  22  Ibid.  308.  Webster  v. 
&  W.  301.  Gallagher  v.  Milligan,  3  Newbold,  41  Ibid.  482.  Wolfensber- 
Ibid.  177.  Lyon  v.  Marclay,  1  Watts  ger  v.  Young,  47  Ibid.  516.  Miller  v. 
271.     Gleim  v.  Rise,  6  Ibid.  44.     Hay  Basehore,  83  Ibid.  356. 

v.   Kramer,   2  W.  &  S.  137.     Beck  v.  *  Suter  v.  Sheeler,  22  Penn.  St.  308. 

Beck,  25  Penn.  St.  124.     Yaw  v.  Kerr,  Shitler  v.  Bremer,  23  Ibid.  413. 

47  Ibid.  333.     Airy  v.  Smith,  1  Phila.  9  Criswell  v.  Criswell,  56  Penn.  St. 

337.     Mooney's  Estate,  4  W.N.  C.  479.  130. 

5  Eckert  v.  Wilson,  12  S.  &  R.  393.  10  Kyle  e.  Wills,  17  Penn.  St.  286. 
Crist  v.  Garner,  2  P.  &  W.  251.  Gleim  Anderson  v.  Allison,  1  Am.  L.  Reg. 
v.  Rise,  6  Watts  44.     Gil  ky son  v.  La-  250. 

rue,  6  W.  &  S.  213.  Allison  v.  Penning-       "  McKinney  v.  Snyder,  78  Penn.  St. 

ton,  7  Ibid.  180.     McClelland  v.  West,  497. 

59  Penn.  St.  487.     Norton  v.  Carpen-       "  Smith  v.  Freel,  Add.  291. 

ter,  2  W.  N.  C.  306.     Boss  v.  Hersh-       "  Hogan  v.  Bear,  5  Watts  111. 
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this  is  not  a  sufficient  acknowledgment  of  such  item  ,a  where  there  are 
mutual  dealings  and  unsettled  accounts  between  the  parties,  an  acknow- 
ledgment, to  remove  the  bar  of  the  statute,  must  be  of  a  fixed  sum,  or 
the  balance  should  admit  of  a  ready  and  certain  ascertainment.2  But 
the  settlement  of  an  account  between  the  parties,  resulting  in  a  fixed 
balance,  takes  the  case  out  of  the  statute,  without  proof  of  an  express 
promise  to  pay  ;3  such  settlement  is  a  clear  admission  of  a  precise  in- 
debtedness.4 So,  where  a  bailee  gives  a  receipt  for  a  deposit  of  money, 
and  subsequently  indorses  another  receipt  upon  the  same  paper,  for  a 
further  sum,  this  amounts  to  a  re-statement  of  the  account,  and  is  such 
an  acknowledgment  as  will  toll  the  bar  of  the  statute.5 

§  1637.  Partial  payments.  A  part  payment  will  remove  the  bar  of 
the  statute  ;6  but  to  have  that  effect,  it  must  be  made  by  the  party  to  be 
charged,  or  by  some  one  authorized  to  make  a  new  promise,  on  his  behalf, 
for  the  residue.7  A  part  payment  by  the  assignee  of  an  insolvent  debtor 
will  not  toll  the  statute  ;8  so,  if  the  indorser  of  a  note  be  constituted  a 
trustee  for  the  benefit  of  the  creditors  of  the  maker,  and  as  such  make 
a  partial  payment  out  of  the  assets,  this  will  not  remove  the  bar  of  the 
statute  as  to  himself  individually,9  A  part  payment  by  one  of  two 
joint  debtors,  not  partners  at  the  time,  will  not  avoid  the  bar  of  the 
statute  as  to  the  other  ;10  nor  will  a  partial  payment  by  one  of  several 
partners,  after  a  dissolution  ;n  the  law  is  otherwise,  however,  as  to  a 
partial  payment  by  a  liquidating  partner.12  The  indorsement  of  a  par- 
tial payment  by  the  payee  of  a  joint  promissory  note  is  not  sufficient  to 
stop  the  running  of  the  statute,  in  favor  of  a  co-promissor  not  named  in 
the  receipt.13  To  take  a  case  out  of  the  statute,  by  proof  of  a  partial 
payment,  it  must  be  shown  to  have  been  made  on  the  very  debt  in  suit.14 
An  indorsement  of  part  payment  upon  a  note,  proved  to  have  been  made 
within  six  years  from  its  date,  and  time  of  suit  brought,  will  prevent 
the  operation  of  the  statute;15  but  to  have  such  effect,  there  must  be 
affirmative  proof  that  such  indorsement  was  made  before  the  bar  was 
completed,  and  clearly  in  prejudice  of  the  creditor's  interest  at  the  time.16 

1  Nixon  v.  Brownfield,  14  Penn.  St.        "  Farnum   v.  Eastwick,   2    Am    L 
319.  Reg.  572. 

2  Huff  v.  Richardson,  19  Penn.  St.  12  Houser  v.  Irvine,  3  "W.  &  S.  345. 
388.  Kauffman  v.  Fisher,  3  Gr.  302. 

3  Johns  v.  Lantz,  63  Penn.  St.  324.  ls  Clark  v.  Burn,  86  Penn.  St  502 

4  McClelland  v.  West,  70  Penn.  St.  »  Burr  v.  Burr,  26  Penn  St  ^84 
183.  Shaffer  v.  Shaffer,  41   Ibid.   5].'  Bar- 

6  Fmkbone's  Appeal,  86  Penn.  St.  clay's  Appeal,  64  Ibid.  69.     Kunkel  v 

368.  Kolb,  6  W.  N.  C.  48. 

6  Bank  of  Utica  v.  Ballou,  49  N.  Y.  15  Addams  v.  Seitzinger  1  W  &  S 
j  55.  243. 

7  Harper  v.  Fairley,  53  N.  Y.  442.  16  Cremer's  Estate,  5  "W.  &  S.  331 

8  Bunn  v.  Drovin,  2  Phila.  306.  Shaffer   v.   Shaffer,   41    Penn.    St    5l' 

9  Bank  of  Pittsburgh  v.  "Watson,  46  Guillou  v.  Perry,  1  W  N  C  39  Kins- 
Penn.  St.  310.  loo  v.  Baugh,  Ibid.  147.   '  Rowe  „.  At- 

1U  Coleman  v.  Fobes,  22  Penn.  St.     water,  Ibid.  149. 
156. 
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Au  independent  charge  against  the  creditor,  upon  the  books  of  the 
debtor,  will  not  affect  the  bar  of  the  statute.1 

§  1638.  Pleading.  Where  the  statute  of  limitations  is  pleaded  in 
bar  of  the  plaintiff's  claim,  any  matter  in  avoidance  of  the  bar  of  the 
statute,  must  be  specially  replied  f  as,  fraud,3  absence  beyond  the  seas,4 
or  that  the  cause  of  action  was  an  account  between  merchants.5  A 
replication  that  the  defendant  was  in  the  military  service,  must  state  the 
time  of  enlistment,  and  the  length  of  service.6  In  debt  for  rent,  if  the 
declaration  only  state  the  substance  of  the  demise,  and  the  defendant 
plead  the  statute  of  limitations,  the  plaintiff  may  reply  that  the  rent 
was  reserved  by  deed — this  is  not  a  departure.7  Under  a  replication 
that  the  defendant  did  assume  within  six  years,  the  plaintiff  cannot  give 
in  evidence  an  agreement  not  to  plead  the  statute.8 

§  1639.  Penal  actions.  The  limitation  as  to  penal  actions  contained 
in  the  act  of  1785,  extends  as  well  to  penalties  created  after,  as  before,  its 
passage— it  is  a  permanent  statute  of  limitation.9  It  does  not,  however, 
extend  to  a  suit  given  by  statute  to  the  party  grieved  ;10  nor  to  a  case  in 
which  a  moiety  of  the  penalty  is  given  to  the  party  aggrieved.11  Nor  does 
it  extend  to  a  suit  against  a  national  bank,  to  recover  back  usurious  inter- 
est ;  such  action  may  be  brought  within  six  years.12  And  as  penal  sta- 
tutes are  to  be  strictly  construed,13  the  day  of  committing  the  offence  is 
to  be  included  in  the  computation  of  the  time  of  limitation.14  The 
defendant  is  not  driven  to  plead  the  limitation  of  the  statute,  but  may 
give  it  in  evidence  under  the  general  issue — for  the  statute  says,  "  the 
same  shall  be  void  ;"  consequently,  the  party  does  not  owe  the  penalty 
demanded,  the  informer  not  having  a  right  to  demand  any  penalty 
whatever.15 

1  Barclay's  Appeal,  64  Penn.  St.  69.  v.  Frederick,  2  T.  R.  155  n.  And  see 
Where  a  book-account  is  more  than  six  Allegheny  City  v.  McClurkan,  14 
years  old,  a  credit  within  the  six  years,  Penn.  St.  81.  McCormick  v.  Allegheny 
will  not  toll  the  statute,  without  proof  City,  7  Leg.  Int.  1 50. 

aliunde   of  actual  payment.     Hull  v.  "  Wilcox   v.    Fitch,    20  Johns.  472. 

Mooney,  5  W.  N.   C.   511.      Newton  Langdon  v.  Fire  Department,  17  Wend. 

v.  Smith,  6  Ibid.  56.  234.     It  is  said,  the  statute  does  not  ex- 

2  Witherup  v.  Hill,  9  S.  &  R.  11.  tend  to  a  case  in  which  the  whole  pen- 
Webster  v.  Newbold,  41  Penn.  St.  alty  is  given  to  the  informer.  Culli- 
482.  ford  v.  Blandford,  4  Mod.   129.     But 

3  Harrisburg  Bank  v.  Forster,  8  see  Bull.  N.  P.  195.  Boswell  v.  Rob- 
Watts  12.  inson,  4  Vroom  273. 

4  Bevan  v.  Cullen,  7  Penn.  St.  281.  u  Lucas   v.   Bank   of   Pottsville,  78 
6  McKelvey's  Appeal,  72  Penn.  St.      Penn.  St.  228.      Stephens  v.  Mononga- 

409  hela  Bank,  26  Pitts.  L.  J.  111. 

6  King  v.  Baxter,  7  Phila.  186.  ls  Gallagher  v.  Neal,  3  P.  &  W.  183. 

7  Davis  v.  Shoemaker,  1  Rawle  135.  Cake  v.  Jacoby,  2  W.  N.  C.  391. 

8  McCulloch  v.  Norris,  5  Penn.  St.        "  Norris  v.  Gawtry,  Hob.  139. 

2g5  ,5  Espinasse   on   Penal   Actions   78. 

9  Espinasse  on  Penal  Actions  79.  Parsons  v.  Hunter,  2  Sumner  426. 
Adams  v.  Woods,  2  Cr.  336.  United  States  v.  Six  Fermenting  Tubs, 

J0  Gascoyne's  Case,  Noy  71.     Spieres     1  Abb.  U.  S.  268. 


104  LIMITATION. 


II.  Limitations  as  to  real  estate. 

§  1640.  The  right  of  action  for  the  recovery  of  real  estate  may  be 
divested  in  various  ways,  but  the  most  common  is  by  the  operation  of 
the  statutes  of  limitation.  The  policy  of  such  statutes  in  general  is 
obvious;  they  are  essential  to  the  peace  of  society.  "The  purpose  of 
the  statute,"  says  Chief  Justice  Gibson,1  "  is  to  compel  parties  to  settle 
their  controversies  while  the  evidence  of  their  rights  is  attainable,  and 
to  put  a  reasonable  period  to  the  evils  of  a  contested  ownership."  In 
addition  to  this  general  ground  of  the  destructive  effect  of  time  upon 
the  means  of  proof,  which  lies  at  the  foundation  of  all  statutes  of  limita- 
tions, and  of  the  presumptions  of  grant  and  payment,  there  is  a  special 
reason  springing  out  of  the  circumstances  of  a  state  containing  within 
its  borders  vast  tracts  of  wilderness,  which  it  was  her  policy  to  redeem 
from  their  wild  and  uncultivated  condition,  with  as  little  delay  as  possi- 
ble. "  The  design  of  the  statute,"  says  Judge  Kennedy,2  "  was  not  only 
to  give  peace  and  quiet  to  the  community,  but  likewise  to  protect  men 
in  the  possession  and  enjoyment  of  lands  which  they  had  held  and  been 
improving,  perhaps,  at  great  expense,  or  the  whole  labor  of  the  better 
part  of  the  occupant's  lifetime,  for  the  space  of  twenty-one  years.  For 
the  purpose  of  promoting  these  objects,  the  statute  ought  to  be  favorably 
construed;  long  experience  has  proved  most  satisfactorily  the  policy 
of  it ;  it  is  the  interest  of  the  state,  that  the  lands  within  it  should  be 
improved  and  rendered  as  productive  as  possible,  but  this  cannot  be 
expected,  unless  the  possessors  of  it  shall,  after  a  reasonable  length  of 
time,  be  made  perfectly  secure  in  their  possession."  It  may  be  stated, 
as  a  general  rule,  that  the  law  favors  the  preservation  of  enjoyments 
acquired  by  the  labor  of  one  man  and  acquiesced  in  by  another  who 
has  the  power  to  interrupt  him. 

§  1641.  The  act  of  1785  provides,  that  no  person  or  persons  whatever, 
shall  make  entry  into  any  manors,  lands,  tenements  or  hereditaments,  after 
the  expiration  of  twenty-one  years  next  after  his  or  their  right  or  title  to 
the  same  first  descended  or  accrued ;  nor  shall  any  person  or  persons  what- 
soever have  or  maintain  any  writ  of  right,  or  any  other  real  or  possessory 
writ  or  action,  for  any  manors,  lands,  tenements  or  hereditaments,  of  the 
seisin  or  possession  of  him,  her  or  themselves,  his,  her  and  their  ances- 
tors or  predecessors,  nor  declare  or  allege  any  other  seisin  or  possession 
of  him,  her  or  themselves,  his,  her  or  their  ancestors  or  predecessors, 
than  within  twenty-one  years  next  before  such  writ,  action  or  suit,  so 
to  be  sued,  commenced  or  brought.3  Until  recently,  a  party  in  posses- 
sion had  no  means  of  compelling  an  adverse  claimant  to  litigate  his 
right,  short  of  the  period  of  limitation.  But  it  has  been  provided  by  the 
act  of  11th  June  1879,  that  where  real  estate  is  sold  by  any  sheriff,  trea- 
surer, or  the  commissioners  of  any  county,  and  any  person  other  than  the 
defendant,  as  whose  property  the  same  may  have  been  sold,  shall  claim 

1  Altemus  v.  Campbell,  9  Watts  30.  3  Act  26  March  1785,  3  2  ■  2  Sm  L 

2  Criswell  v.  Altemus,  7  Watts  581.  ,     299;  Purd.  927. 
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that  the  title  to  the  premises  is  vested  in  him,  and  shall  be  in  possession 
thereof,  by  occupancy,  lease,  coverture  or  otherwise,  he  may  present  his 
petition  to  the  court  of  common  pleas  of  the  proper  county,  or  to  a  law- 
judge  thereof,  in  vacation,  setting  forth  the  fact  that  he  claims  title  to 
the  premises  in  controversy,  whereupon  a  rule  shall  be  granted  upon  the 
purchaser,  or  person  claiming  under  him,  to  bring  his  action  of  eject- 
ment within  ninety  days  after  service  of  such  rule,  or  show  cause  why 
the  same  cannot  be  brought.  The  rule  may  be  made  returnable  to  any 
term  or  return-day  of  the  court,  and  be  served  and  returned  as  in  case  of 
a  writ  of  summons ;  and  it  is  to  be  entered  of  record  on  the  appearance- 
docket  and  duly  indexed  therein,  and  also  in  the  ejectment-index.  If, 
however,  the  purchaser,  or  party  holding  under  him,  reside  without  the 
county,  and  his  residence  cau  be  ascertained,  the  rule  may  be  served  by 
the  sheriff  or  any  constable  of  the  county  where  he  shall  reside ;  but  if 
such  party  reside  without  the  commonwealth,  or  his  place  of  residence 
cannot  be  ascertained,  on  filing  an  affidavit  thereof,  such  service  may  be 
made  by  publication  of  the  substance  of  such  rule  in  a  weekly  newspa- 
per, published  within  the  county  where  the  premises  are  situate,  for  four 
weeks  prior  to  the  return-day  of  the  rule ;  which  service,  so  made  by 
publication,  shall  have  the  same  effect  as  a  personal  service.  If  the  pur- 
chaser or  party  claiming  under  him,  being  duly  served,  fail  to  appear 
and  show  cause  why  such  action  cannot  be  brought  within  ninety  days,1 
it  is  made  the  duty  of  the  court,  to  make  the  rule  absolute,  and  enter 
judgment  against  the  persons  served,  which  shall  be  final  and  conclusive 
between  the  parties ;  and  thereafter  no  action  of  ejectment2  shall  be 
brought  for  the  recovery  of  the  premises,  by  the  party  claiming  under 
such  title. 

§  1642.  The  statute  operates  upon  the  right  of  the  owner,  not  merely 
upon  the  possession  of  the  disseisor,  and  it,  therefore,  necessarily  results, 
that  the  latter,  by  twenty-one  years'  adverse  possession,  acquires  an 
absolute  title,  which  will  avail  him  as  plaintiff  in  an  ejectment  against 
the  owner  of  the  paper  title,  unless  the  latter  bring  himself  within 
some  of  the  exceptions  of  the  statute.3  An  actual  adverse  occupation 
for  twenty-one  years,  however  tortious  or  destitute  of  color  of  right, 
gives  a  right  to  the  extent  of  the  party's  inclosure,  against  all  the  world 
but  the  state.4  It,  therefore,  becomes  necessary  to  inquire  what  consti- 
tutes an  adverse  possession,  and  the  extent  to  which  it  gives  title. 
Having  done  so,  we  will  consider  the  exceptions  contained  in  the  act, 
and  how  far  they  have  been  restricted  by  subsequent  legislation. 

§  1643.  Adverse  possession.  Nothing  short  of  an  actual,  continued, 
visible,  notorious,  distinct  and  hostile  possession,  for  twenty-one  years, 
will  give  title  under  the  statute  of  limitations.5    An  occasional  occupancy, 

1  Quart,  as  to  the  effect  of  an  appear-     Innis  v.  Campbell,  1  Rawle  373. 

ance  and  a  failure  to  bring  suit  within  4  Munshower  v.  Patton,  10  S.  &  R. 

ninety  days?  334.     Malson  v.  Fry,  1  Watts 433. 

2  Would  it  bar  a  writ  of  entry,  or  5  Mercer  v.  Watson,  1  Watts  330. 
other  real  action  ?  Shaffer   v.    Lowry,  25  Penn.  St.  252. 

3  Pederick  v.  Searle,  5  S.  &  R.  236.  Hood  v.  Hood,  2  Gr.  229. 
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and  an  uninterrupted  use  of  the  land  as  a  wood-lot,  with  payment  of 
taxes,  is  not  enough.1  The  possession,  to  toll  the  owner's  right,  must 
be  hostile  to  all  the  world  ;2  but  it  may  be  hostile,  though  the  party 
knew  of  no  other  claim  to  the  land;3  one  who  enters  upon  the  land  of 
an  unknown  owner,  with  an  intent  to  hold  until  the  real  owner  appear, 
has  an  adverse  possession,  which  will  ripen  into  a  title  by  the  lapse  of 
twenty-one  years.4  Residence,  however,  is  not  essential,  to  constitute  an 
adverse  possession  under  the  statute  ;6  an  eutry  under  paper  title,  aud 
exercising  acts  of  dominion  over  the  land,  by  leasing,  demising,  and 
improving  it,  are  proof  that  the  possessor's  claim  is  hostile  to  the  true 
owner  ;6  but  though  a  continued  residence  on  the  land  is  not  necessary 
to  constitute  an  adverse  possession,  there  must  be  such  a  continuance  of 
a  positive  appearance  of  ownership,  as  to  notify  the  warrantee  of  the 
hostile  character  of  the  claim.7  An  assessment  in  the  name  of  the 
occupant,  and  payment  of  taxes,  is  not  essential,  to  confer  title  by  the 
statute;  it  is  but  evidence  of  the  nature  of  the  claim,  and  of  the  extent 
of  it.8  Possession  is  presumed  to  be  adverse,  except  as  against  a  co-ten- 
ant, until  some  evidence  to  the  contrary  be  given  ;9  repeated  acts  of 
trespass,  however,  upon  another,  do  not  coustitue  a  hostile  possession,  by 
virtue  of  which  any  right  is  acquired.10 

§  1644.  One  who  purchases  the  right  of  a  mere  intruder,  without  title, 
may  tack  the  possession  of  his  vendor  to  his  own,  in  order  to  acquire 
title  under  the  statute  ;u  but  the  unconnected  possession  of  distinct  and 
independent  trespassers,  during  a  period  of  twenty-one  years,  will  not 
confer  title.12  One  who  enters  without  title,  cannot  avail  himself  of  the 
previous  possession  of  another,  under  whom  he  does  not  claim;13  his 
possession  cannot  be  tacked  to  that  of  a  former  occupant,  under  whom 
he  does  not  show  title  ;u  especially,  where  the  opposite  claimant  has 
purchased  the  title  of  such  third  person.15  One  who  enters  as  a  disseisor 
may,  however,  continue  his  possession,  by  an  agent,  who  comes  in  under 

1  Sorter  v.  Willing,  10  Watts  141.  240.  See  Sailor  v.  Hertzogg,  10  Perm 
Beaupland  v.  McKeen,  28  Perm.  St.  St.  296.  Hole  v.  Rittenhouse,  37  Ibid. 
124.  Washabaugh  v.  Entriken,  34  116.  Payment  of  taxes,  by  one  not  in 
Ibid.  74;  D.  c.  36  Ibid.  513.  Hole  v.  possession,  is  not  an  ousterof  the  legal 
Rittenhouse,  37  Ibid.  116.  Ewing  owner.  Goodman  v.  Sanger  85  Ibid 
v.  Alcorn,  40   Ibid.  492.     Murphy  v.  37. 

Springer,  1  Gr.  73.  "  »  Neel  v.  MeElhenny,  69  Penn.  St 

2  Long  v.  Mast,  11  Penn.  St.  189.  300. 

s  Jones  ».  Porter,  3  P..  &  W.  132.  '»  Wheeler   o.   Winn,   53    Penn    St 

Leeds  v.  Bender,  6  W.  &  S.  315.     Mo-  122.     Rifener  v.  Bowman,  Ibid    313 

Kinley  ».  Neely,  1  Phila.  76..  Brolaskey  v.  MeClain,  61  Ibid   146 

4  Patterson  v.  Reigle,  4  Penn.  St.  »  Hughs  v.  Pickering,  14  Penn  St 
201.  297. 

5  Johnston   v.   Irwin,    3    S.    &    R.  12  Frick  v.  O'Farrell.  1  Phila   18 
291.    Stephens  v.  Leach,  19  Penn.  St.  13  Moore  v.  Collishaw,  10  Penn!  St. 
J-\)£i,  22-t. 

6  Dikeman  v.  Parrish,  6  Penn.  St.  "  Schrack   v.    Zubler    34  Penn    St 

21?-        ,  T  38;  s.  o.46  Ibid.  67;  3  Gr.  364. 

7  Stephens  v.  Leach,  19  Penn.  St.       >5  Cluggage  ».  Duncan,  1  S.  &  R  110 

s  it    ii  c     a       ow    ■>  o      Cunningham  v.    Patton,   6  Penn.  St! 

8  Hockenbury  v.  Snyder,  2  W.  &  S.     355. 
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a  parol  agreement  to  hold  adverse  possession,  until  the  original  owner 
should  be  barred  by  the  statute,  in  consideration  of  a  moiety  of  the 
land.1  The  purchase  of  an  outstanding  invalid  title,  will  not  change  the 
character  of  an  adverse  possession.2 

§  1645.  A  person  who  holds  in  subserviency  to  the  title  of  another,  can 
gain  no  right  against  it,  by  the  statute  of  limitations.3  If  he  originally 
entered  with  the  privity  of  the  owner,  his  possession  cannot  become 
adverse,  without  some  decisive  act  or  declaration  ;4  if  he  entered  under 
the  owner,  and  at  one  time  recognised  the  title  of  the  latter,  his  posses- 
sion canuot  be  rendered  hostile,  without  the  clearest  evidence  to  hold  in 
hostility  to  the  other  party's  title.5  So,  if  a  person  have  a  right  of 
entry,  he  will  be  deemed  to  have  entered  under  such  right,  and  not  as  a 
trespasser ;  and  in  such  case,  there  must  be  some  decisive  act  or  declara- 
tion, to  render  his  possession  adverse.6  The  continued  possession  of  a 
vendor,  is  not  adverse  to  his  vendee  f  nor  is  the  possession  of  one  who 
holds  under  a  parol  contract  of  sale,  to  be  perfected  by  deed,  hostile  to 
his  vendor  ;8  nor  is  the  possession  of  an  agent,  who  is  the  owner  of  an 
adjoining  tract,  and  who  occupies  part  of  his  principal's  land,  under  a 
misapprehension  of  the  true  boundary  line,  hostile  to  his  principal.9  So 
also,  the  possession  of  a  widow,  of  the  land  of  which  her  husband  died 
seised,  is  not  adverse  to  the  heirs  ;10  even  though  she  buy  in  an  outstand- 
ing title,  unless  she  give  distinct  and  unequivocal  notice  of  her  adverse 
claim  ;u  nor  is  that  of  a  second  husband,  until  evidenced  by  some 
unequivocally  hostile  act.12  And  the  possession  of  a  husband  is  not 
adverse  to  his  wife's  title,  during  his  lifetime ;  nor  to  the  title  of  her 
co-heirs.13  Neither  is  the  long-continued  possession  of  a  devisee  for  life 
adverse  to  those  in  remainder,  though  he  undertake  to  devise  the  pro- 
perty in  fee,  under  the  impression  that  he  had  acquired  title  by  virtue 
of  the  statute."  And  the  possession  of  a  tenant  cannot  become  adverse 
to  his  landlord,  without  an. express  notice  that  he  intends  to  hold 
adversely.15 

§  1646.  An  owner  of  land  can  be  ousted  by  his  co-tenant,  only  by  a 
notorious  and  continued  possession  necessarily  hostile.16    Thus,  if  one  of 

1  Black  v.  Moore,  1  Penn.  St.  344.  9  Comegys  v.  Carley,  3  AVatts  280. 

2  Owens  v.  Myers,  20  Penn.  St.  134.  10  Cook  v.  Nicholas,  2  W.  &  S.  27. 
s.   P.    Bannon   v.    Brandon,    34    Ibid.     Hall  v.  Mathias,  4  Ibid.  331. 

263  ;  s.  c.  38  Ibid.  63.  "  Iddings  v.  Cairns,  2  Gr.  88. 

3  Dikeman  v.  Parrish,  6  Penn.  St.  12  Bannon  v.  Brandon,  34  Penn.  St. 
210  263 ;  s.  c.  38  Ibid.  63. 

*  Martin  v.  Jackson,  27  Penn.  St.  13  Kille  v.  Ege,  79  Penn.  St.  15. 

504.  "  Tullock  v.  Worrall,  49  Penn.  St. 

6  Cadwalader  v.  App,  81  Penn.  St.  133. 

194.     And  see  s.  c.  5  W.  N.  C.  137.  15  McGinnis  v.  Porter,  20  Penn.  St 

6  McMasters  v.  Bell,  2  P.  &  W.  181.  80.  Schuylkill  and  Dauphin  Improve- 
Hood  v   Hood,  2  Gr.  229.  raent  and   Railroad  Co.  v.  McCreary, 

7  Buckholder  v.  Sigler,  7  W.  &  S.  58  Ibid.  304. 

154.     Olwine  v.  Holman,  23  Penn.  St.  ls  Peck  v.  Ward,  18  Penn.  St.  506. 

279]  Forward  v.   Deetz,  32  Ibid.  69.     Phil- 

8  Harris    v.    Eichey,   56  Penn.  St.  lips  v.  Gregg,  10  Watts  158. 
395. 
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several  heirs  enter,  ou  the  death  of  his  ancestor,  his  possession  is  not 
adverse  to  his  co-heirs,  without  proof  of  an  actual  hostile  intent  ;l  but 
if  one  tenant  in  common  enter  upon  the  whole,  and  take  the  profits, 
claiming  exclusively,  for  twenty-one  years,  an  actual  ouster  will  be 
presumed.2  The  mere  fact,  however,  of  the  exclusive  receipt  of  the 
profits,  by  one  tenant  in  common,  for  twenty-one  years,  is  not  conclusive 
evidence  of  an  actual  ouster — it  may  be  explained.3  If  one  tenant  in 
common  sell  the  whole  tract,  and  possession  be  held  adversely,  for 
twenty-one  years,  it  amounts  to  an  ouster  of  the  other  tenant  in  common, 
who  is  barred  by  the  statute  ;4  but  a  mortgage  of  the  entire  premises  by 
a  co-heir,  is  not  conclusive  evidence  of  an  ouster.5  If,  however,  a  tenant 
in  common  in  possession  devise  the  whole  tract,  by  a  will,  read  in  the 
presence  of,  and  witnessed  by,  his  co-tenant,  this  is  an  unequivocal  claim 
of  adverse  title,  and  amounts  to  an  ouster.6 

§  1647.  If  an  intruder,  who  entered  without  color  of  title,  admit, 
within  the  twenty-one  years,  that  he  holds  for  the  true  owner,  his  pos- 
session ceases  to  be  adverse  ;7  so,  if  a  mere  intruder  agree,  by  parol,  to 
surrender  to  the  legal  owner;  especially,  if  his  tenant  attorn  to  the 
latter  ;8  so  also,  adverse  possession  ceases  to  be  so,  by  a  parol  agreement 
with  the  owner  of  the  title,  to  hold  under  him ;  and  this  may  be  shown, 
by  admissions  to  strangers.9  And  if  the  tenant  of  an  intruder,  without 
title,  take  a  conveyance  from  the  legal  owner,  and  give  a  mortgage  for 
the  purchase-money,  this  is  an  interruption  of  the  continuity  of  the 
lessor's  adverse  possession,  as  against  the  holder  of  the  mortgage.10  An 
abandonment  of  the  possession,  even  for  a  short  period,  though  with  the 
animus  revertendi,  will  break  the  continuity  of  the  possession  for  the  pur- 
pose of  giving  title  under  the  statute;11  otherwise,  it  seems,  of  a  mere 
temporary  absence  for  a  special  purpose.12  And  it  has  been  held,  that 
an  assessment  of  warranted  land  to  a  disseisor,  in  less  quantity  than 
called  for  by  the  warrant  and  survey,  if 'made  by  his  procurement,  or 
even  with  his  assent,  breaks  the  continuity  of  his  constructive  posssesion 
of  the  whole,  by  detaching  from  it  the  land-marks  by  which  it  was 
sustained.13 

§  1648.  A  common  case  for  the  application  of  the  statute  of  limitations 
is  that  of  interfering  surveys ;  as,  where  a  survey  under  a  junior  warrant 

1  Miller's  Appeal,  3  Gr.  247.     Hart     507. 

v.  Gregg,   10  Watts  185.     Watson  v.  6  Miller  v.  Miller,  60  Perm   St   16 

Gregg,  Ibid.  289.  '  Criswell  v.  Altemus,  7  Watts  565 

2  Fredrick  v.  Gray,  10  S.  &  R.  182.  8  Moore  v.  Small,  9  Perm  St  194 
Mehaffy  v.  Dobbs,  9  Watts  363.    Law  9  Read   v.    Thompson,   5    Penn    St 
v.  Patterson,  1  W.  &  S.  184.     Susque-  327.                                    ' 

hanna  and  Wyoming  Valley  Railroad  10  Koons  v.  Steele,  1 9  Penn   St   203 

Co.  v^  Quick,  61  Penn.  St.  328.  »  Susquehanna  and  Wyoming  Valley 

3  Bolton  v.  Hamilton,  2  W.  &  S.  294.  Railroad  Co.  v.  Quick  68  Penn  St 
Morris  v.  Vanderen,  1  Dall.  64.  189.                                   ' 

*  Culler  v.  Motzer,  13  S.  &  R.  356.  "  Cunningham  v.  Patton,  6  Penn  St 

Lodge  v.  Patterson,  3  Watts  74.  355.     Sailor    v.    Hertzo™     10    Ihid 

5  Wilson  v.  Collishaw,  13  Penn.  St.  296.                        ^errao^g,    iu    ibid. 

276.     See  Keyser  v.  Evans,  30  Ibid.  13  Clarke  v.  Dougan,  12  Penn.  St.  87. 
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overlaps  the  lines  of  an  elder  warrantee.  In  such  case,  the  law  adjudges 
the  possession  of  the  uninclosed  part  of  the  laud  to  be  in  him  who  has . 
the  elder  title,  and  a  constructive  possession  by  the  holder  of  the  junio. 
survey,  unaccompanied  by  an  actual  entry  upon  the  interference,  will 
not  confer  a  title  under  the  statute.1  An  occasional  use  of  it,  for  cutting 
timber,  &c,  will  not  give  a  constructive  possession  as  against  the  elder 
title;2  if,  however,  the  owner  of  the  younger  title  enter  upon  and 
occupy  a  part  of  his  tract,  and  use  the  uninclosed  woodland  within  the 
lines  of  his  survey,  as  woodland  is  ordinarily  used,  this  is  not  a  construc- 
tive, but  an  actual  possession  of  the  woodland,  and  will  give  title  under 
the  statute.3  Thus,  one  who  enters  by  color  of  title,  marks  his  lines 
upon  the  ground,  pays  taxes,  and  uses  the  woodland  for  erecting  a  saw- 
mill, acquires  a  title  by  adverse  possession,  co-extensive  with  the  bound- 
aries of  the  tract  ;4  and  this,  though  his  survey  be  laid  on  parts  of  seven 
older  surveys,  the  interior  lines  of  which  are  not  marked.5  And  where 
a  survey  is  made  on  land  already  covered  by  two  adjoining  surveys,  the 
warrantee,  by  an  entry,  clearing  and  cultivating  a  portion  of  the  land, 
and  paying  taxes  on  the  whole,  acquires  title,  by  twenty-one  years' 
adverse  possession,  commensurate  with  the  lines  of  his  survey.6  A 
settler  on  vacant  land,  who  takes  in  part  of  a  surveyed  tract,  and  main- 
tains his  claim  for  twenty-one  years,  may  acquire  title  to  the  latter  part 
under  the  statute  ;  but  he  acquires  no  title  to  the  part  of  the  surveyed 
tract,  not  included  within  his  marked  boundaries.7  And  in  such  case, 
his  constructive  possession  of  such  interference  is  broken  by  an  entry  of 
the  owner  of  the  warrant  upon  any  part  of  the  land  within  the  bounds 
of  his  survey.8 

§  1649.  Sunning  of  the  statute.  The  statute  does  not  begin  to  run, 
until  a  right  of  entry  or  of  action  accrues.9  Thus,  the  statute  does  not 
beo-in  to  run  against  parties  in  remainder,  until  after  the  death  of  tenant 
for  life,  who  has  aliened  in  fee;10  nor  against  the  heirs  of  a  feme  covert, 
until  the  death  of  her  surviving  husband.11   Where  land  is  devised  to  a 

1  Cluggage  v.  Duncan,  1  S.  &  R.  110.     v.  Stahl,  2  W.  N.  C.  418. 

Burns  v.  Swift,  2  Ibid.  436.     Altemus         5  Kite  v.   Brown,   5   Ponn.  St.  291. 

v.  Trimble,  9  Penn.  St.  232.     Sheik  v.  See  Hole  v.  Rittenhouse,  25  Ibid.  499. 

McElroy,  20  Ibid.  25.     Hole  v.  Ritten-  Nearhoff  v.  Addleman,  31  Ibid.  279. 

house,    25    Ibid.    491.     Beaupland    v.         6  Hatch  v.  Smith,  4  Penn.  St.  109. 

McKeen,  28  Ibid.  124.     See  the  cases         '  Riland    v.    Eckert,   23   Penn.  St. 

collected  in  Bright.  Dig.  1665.     In  the  215. 

case  of  interfering  surveys,  where  the         8  Altemus  v.  Long,  4  Penn.  St.  254. 

evidence  of  possession  is  in  equilibrio,  And    see    O'Hara   v.   Richardson,  46 

the  elder  title  must  prevail.     Hull  v.  Ibid.  385. 

Wilson,  11  Penn.  St.  513.  9  Hall  v.  Vandegrift,  3  Bum.  374. 

2  Washabaugh  v.  Entriken,  34  Penn.  Dougherty  v.  Snyder,  15  S.  &  R.  84. 
St  74  ■  s  c  36  Ibid.  513.  McArthur  Shepley  v.  Lytle,  6  Watts  500.  Poe 
v  Kitchen,  77  Ibid.  62.  v.  Foster,  4  W.  &   S.  355.     Marple  v. 

'  3  Ament  v.  Wolf,  33  Penn.  St.  331 ;  Myers,  12  Penn.  St.  125. 

s  c   lGr.  150,  518.    Baker  v.  Findley,  10  Gernet  v.  Lynn,  31    Penn.   St.  94. 

20  Ibid.  163.  Ege  v.  Medlar,  82  Ibid.  86.    Montgom- 

4  Heiser  ' v     Riehle,    7    Watts    35.  ery's  Estate,  3  Brewst.  306. 

Thompson  v.  Milford.  Ibid.  442.     Mc-  u  Miltenberger  v.  Croyle,  27  Penn. 

Call  v.  Coover,  4  W.  &  S.  151.     Sholly  St.  170. 
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widow  for  life,  or  during  widowhood,  her  estate  determines  on  a  second 
marriage ;  and  on  a  conveyance  by  her  and  her  second  husband,  the 
statute  begins  to  run  against  those  in  remainder,  from  the  time  the 
purchaser  takes  possession.1  If  the  statute,  however,  once  begin  to  run 
against  tenant-in-tail,  it  continues  to  run  against  the  issue  in  tail,  re- 
mainder-man or  reversioner,  unless  arrested  by  the  act  of  the  tenant-in- 
tail.2  And,  in  Philadelphia,  all  persons  are  barred  by  the  lapse  of  forty 
years  from  the  time  their  right  or  title  of  entry  accrued.3  Where  the 
party  relies  on  an  adverse  possession,  the  lapse  of  thirty  years,  raises  a 
presumption  of  title  out  of  the  commonwealth;4  but  where  there  has 
not  been  thirty  years'  continuous  possession,  title  out  of  the  common- 
wealth must  be  shown.5  Twenty-one  years'  possession  by  the  purchaser 
of  a  title,  defeasible  by  the  commonwealth,  by  reason  of  the  land  having 
been  unlawfully  held  by  a  corporation,  gives  an  indefeasible  title.6  So 
also,  six  years'  possession,  under  a  sheriff's  deed,  dispenses  with  the  pro- 
duction of  the  writ  of  execution,  proof  of  notice  of  the  sale,  or  the 
recording  of  the  deed.7 

§  1650.  Disabilities.  The  act  of  1785  contains  a  proviso  that  if  any 
person,  at  the  time  his  right  or  title  first  descended  or  accrued,  shall  be 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  or  im- 
prisoned, then  such  person  and  his  heirs  may  sue  within  ten  years  after 
the  removal  of  such  disability,  and  not  afterwards;  and  if  such  person 
shall  die  within  the  ten  years,  under  disability,  his  heirs  shall  have  the 
same  time  to  bring  suit,  as  he  would  have  had,  by  living  until  the 
removal  of  his  disability.8  This,  however,  has  been  restricted,  by 
requiring  persons  under  disability  to  bring  suit  within  thirty  years,  after 
their  right  of  entry  accrued ;  otherwise,  they  will  be  barred.9  The  sta- 
tute gives  a  feme  covert  the  same  time,  where  adverse  possession  is  taken 
of  her  lands,  while  she  is  covert,  as  it  would  have  given  her,  if  there  had 
been  an  adverse  possession,  and  the  lands  had  descended  to  her,  when 
she  was  covert}"  But  where  a  married  woman  is  disseised  and  dies,  her 
heirs  have  ten  years  only,  after  the  death  of  her  surviving  husband,  in 
which  to  bring  their  action ;  unless  the  ten  years  expire  before  the  lapse 
of  twenty-one  years  from  the  disseisin.11  Infants  are  entitled  to  twenty- 
one  years  from  the  period  of  adverse  possession ;  they  can  in  no  case 

1  Irvine  v.  Sibbetts,  26   Penn.    St.  301  ;   Purd.  928.    The  statute  is  a  full 

477.                    .  answer  to  any  objections  founded  on 

Act  13  April  1859,  \  2,  P.  L.  609;  the  process   and  its  execution,  under 

Purd.  930.     Baldndge  v.   McFarland,  which  the  party  acquired  title      Mor- 

26  Penn.  St.  338.  rell  v.  Craefe,  2  W.  C.  C   380 

3  Acts    14  April  1851,   §  15,  P.  L.  8  The   saving    in  favor  of  persons 

5>15V  ^nd-  £29  I  ?£  4  May  1852'  *  4'  bey°nd  seas>  ^as  repealed  by  act    11 

P.  L  570;  Purd.  929.  March    1815,  6    Sinf  L.   277-    Purd 

*  Act  27  April  1855,  §6,  P.  L.  369;  928.                                         ''      UM' 

Purd.  929.  «  Act  22   Anril   1856     P    T,     W  • 

6  Sherwood  v.  Sumne,  5  W.  N.  C.  Purd.  930.         P               '                       ' 

35J'  a  .  o,  a     •,  ,OKK     *  !!  Carllsie  v.  Stitler,  1  P.  &  W.  6. 

"  Act  27  April  1855,  ut  supra.  "  Henry   v.    Carson     59    Penn     Sr 

1  Act  26  March  1785,  §7;  2  Sm.  L.     297.  «™n,  m„.   bt 
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have  more  than  thirty,  nor  less  than  twenty-one  years.1  A  plaintiff 
cannot  avail  himself  of  successive  disabilities  ;2  and,  therefore,  if  title 
accrue  to  a  female  infant,  and  she  marry,  the  period  of  ten  years  is 
counted  from  her  majority,  and  not  from  the  death  of  her  husband;3 
and  where  the  statute  once  begins  to  run,  it  is  not  stopped  by  a  subse- 
quent disability.4  The  act  of  1856  applies,  if  the  owner  were  under  a 
disability,  when  the  adverse  possession  commenced  f  and  it  is  a  positive 
bar,  after  the  lapse  of  thirty  years  ;6  but  the  statute  only  applies  to 
persons  under  disability ;  remainder-men,  after  the  expiration  of  an  estate 
by  the  curtesy,  have  twenty-one  years  in  which  to  assert  their  claim  ;  the 
possession  of  the  tenant  by  the  curtesy  is  not  adverse.7 

§  1651.  Incorporeal  hereditaments.  The  statute  of  limitations  does 
not  apply  to  incorporeal  hereditaments ;  but  in  analogy  to  the  statute, 
the  courts  will  presume  a  grant,  after  an  adverse  enjoyment  for  twenty- 
one  years;8  and  twenty-one  years' possession,  adverse  to  a  right  of  way, 
and  inconsistent  with  it,  bars  the  right.9  And  it  is  provided  by  statute,10 
that  where  no  payment,  claim  or  demand  shall  be  made,  of  or  for  any 
ground-rent,  annuity  or  other  charge  upon  real  estate,  for  twenty-one 
years,  and  no  acknowledgment  of  the  existence  thereof  shall  have  been 
made,  within  that  period,  by  the  owner  of  the  premises  charged  there- 
with, a  release  or  extinguishment  thereof  shall  be  presumed,  and  such 
ground-rent,  annuity  or  charge  shall  thereafter  be  irrecoverable.11  And 
this  provision  is  extended  to  apportioned  ground-rents,  by  a  subsequent 
statute.12  Under  this  act,  a  presumption  of  the  apportionment  of  a 
ground-rent  does  not  arise,  where  the  same  has  been  paid  by  the  owner 
of  a  portion  of  the  land ;  in  such  ease,  the  ground  landlord  has  a  right 
to  consider  the  person  paying  as  agent  for  the  parties  concerned.13 

§  1652.  Implied  trusts.  The  act  of  1856  provides,14  that  no  right 
of  entry  shall  accrue,  or  action  be  maintained,  for  a  specific  perform- 
ance of  any  contract  for  the  sale  of  real  estate,  or  for  damages  for  non- 
compliance with  any  such  contract,  or  to  enforce  any  equity  of  redemp- 
tion, after  re-entry  made  for  condition  broken,  or  to  enforce  any  implied 

1  Weddle  v.  Robertson,  6  "Watts  486.     merit  in  a  former  action  of  trespass 

2  Carlisle  v.  Stitler,  id  supra.  Ran-  brought  to  determine  the  validity  of 
kin  v.  Tenbrook,  6  Watts  388.  the  claim.     AVorkman  v.  fiurran,  7  W. 

5  Thompson  v.  Smith,  7  S.  &  R.  209.  N.  C.  101. 

s.  p.  Bensell  v.  Chancellor,  5  Whart.  l0  Act  27  April  1855,  I  7,  P.  L.  369; 

371.     Rider  v.  Maul,  46  Penn.  St.  379.  Purd.  929. 

4  Lynch  v.  Cox,  23  Penn.  St.  265.  "  The  statute  further  provides  for  the 

5  Pratt  v.  Eby,  67  Penn.  St.  396.  perpetuation  of  the  evidence  of  pay- 

6  Hunt  v.  Wall,  75  Penn.  St.  413,  ment  or  demand  of  or  for  such  ground- 
Hogg  v.  Ashman,  83  Ibid.  80.  rent.     In  pleading  the  statute,  the  de- 

7  Ege  v.  Medlar,  82  Penn.  St.  86.  fendant  must  negative  any  payment  or 

8  Newman  v.  Rutter,  8  Watts  51.  acknowledgment  within  twenty-one 
Crawford  v.  Neff,  3  Gr.  175.  Esling  v.  years.  Hillerman  v.  Ingersoll,  5  Phila. 
Williams,  10  Penn.  St.   126.      Pierce  143. 

v  Cloud  42  Ibid.  102.   Plitt  v.  Cox,  43  u  Act  26  February  1869,  P.  L.  3 ; 

Ibid  486.  Purd.  929. 

9  Yeakle    v.    Nace,   2  Whart.  123.  13  Ex  parte  Brown,  9  Phila.  548. 
The  time  of  prescription,  however,  does  "  Act  22  April  1856,  I  6,  P.  L.  533 ; 
not  begin  to  run,  until  after  final  jndg-  Purd.  930. 
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or  resulting  trust,  as  to  realty,  but  within  five  years  after  such  contract 
was  made,  or  such  equity  or  trust  accrued,  with  the  right  of  entry;  unless 
such  contract  shall  give  a  longer  time  for  its  performance,  or  there  has 
been,  in  part,  a  substantial  performance,  or  such  contract,  equity  of 
redemption  or  trust  shall  have  been  acknowledged,  by  writing,  to  subsist, 
by  the  party  to  be  charged  therewith,  within  the  same  period.  But  as 
to  any  one  affected  with  a  trust,  by  reason  of  his  fraud,  the  said  limita- 
tion shall  begin  to  run  only  from  the  discovery  thereof,  or  when,  by  rea- 
sonable diligence,  the  party  defrauded  might  have  discovered  the  same ; 
no  bond  fide  purchaser,  however,  from  him  shall  be  affected  thereby,  nor 
deprived  of  the  protection  of  the  said  limitation. 

§  1653.  This  statute  does  not  apply  where  the  cestui  que  trust  has  pos- 
session whilst  the  limitation  is  running.1  Nor  to  a  purchaser  in  posses- 
sion under  a  parol  contract  of  sale  ;2  nor  to  a  mortgagee  in  possession  : 
the  words  "  to  enforce  an  equity  of  redemption,"  are  confined  to  such  an 
equity,  after  re-entry  for  condition  broken  ;  they  have  no  application  to 
the  equity  of  redemption  of  a  mortgagor.3  Nor  does  it  apply  to  an  eject- 
ment by  a  purchaser  at  sheriff's  sale  against  an  alleged  fraudulent  gran- 
tee from  the  defendant  in  the  execution.4  And  by  the  act  of  1865,  it  is 
provided,  that  it  shall  not  protect  the  title  of  an  attorney-at-law  to  any 
lands  purchased  or  held  by  him,  of  or  for  his  client,  under  or  subject  to 
such  trust  ;5  but  it  protects  a  bond  fide  purchaser  from  such  attorney.6 
Unless,  however,  the  case  come  within  some  of  these  exceptions,  if  there 
be  neither  entry,  nor  possession  taken  by  the  party  to  whom  the  trust 
results,  within  five  years  after  it  accrues,  and  no  acknowledgment  in 
writing,  the  trust  is  barred  ;7  and  a  bare  entry  by  the  cestui  que  trust, 
without  a  following  possession,  will  not  save  the  bar  of  the  act.8  An 
administrator,  who  purchases  at  his  own  sale,  without  actual  fraud,  is 
within  the  protection  of  the  statute  ;9  and  it  runs  against  a  resulting 
trust,  arising  from  payment  of  the  purchase-money.10  Where,  however, 
the  fraud  out  of  which  the  trust  arises,  consists  in  the  breach  of  a  parol 
promise  to  devise  the  same  to  particular  persons,  it  is  not  consummate, 
until  the  death  of  the  party,  without  making  a  will  in  favor  of  the  par- 
ties to  be  benefited.11  Where  there  is  fraud,  the  statute  does  not  begin 
to  run  until  its  discovery ;  it  does  not  necessarily  begin  to  run  from  the 
time  that  the  facts  which  constitute  the  fraud  are  known ;  for,  though 
ignorance  of  the  law  will  not  excuse,  the  courts  must  have  regard  to  the 

1  Clark  v.  Trindle,  52  Perm.  St.  492.     Purd.  930. 

"Williard    v.   Williard,   56    Ibid.    119.         6  Barrett  v.  Bamber,  81   Penn.   St. 

Douglass  v.  Lucas,  63  Ibid.  9.     Smith  247. 

v.  Tome,  68  Ibid.  158.     Harris  v.  Har-         '  Clark  v.  Trindle,  52  Penn.  St.  492. 

ris,  70  Ibid.  170.     McNinch  v.  Trego,  Best  v.  Campbell,  62  Ibid.  476. 

73  Ibid.  52.  »  Douglass  v.  Lucas,  63  Penn  St  9 

2  Webster  v.  Webster,  53  Penn.  St.  9  Musselman  v.  Eshleman  10  Penn 
161.     Harris  v.  Harris,  70  Ibid.  170.  St.  394. 
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Ballentine  v.  White,  77  Ibid.  20.  Roy  v.  Townsend,  78  Ibid  5^ 

*  Dunn  v.  Truitt,  8  Phila.  27.  »  Church   v.   Ruland.  64  Penn    St  ' 

"  Act  27   March   1865,   P.   L.   56 ;  432.  ' 
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circumstances  and  condition  of  the  parties  on  whom  such  knowledge  is 
to  operate.1  The  recording  of  a  deed,  fraudulently  procured  to  be  made 
to  himself,  by  one  of  two  joint  purchasers,  is  not  notice  to  the  other.2 

§  1654.  Entry  to  toll  the  statute.  An  entry  upon  the  land  will 
stop  the  running  of  the  statute ;  but  it  must  be  accompanied  by  an 
explicit  declaration,  or  an  act  of  notorious  dominion,  by  which  the 
claimant  challenges  the  right  of  the  occupant.3  An  entry  by  the  real 
owner,  even  for  the  purpose  of  making  a  survey,  unless  done  animo 
damandi,  does  not  suspend  the  running  of  the  statute  ;4  a  mere  survey, 
for  the  purpose  of  ascertaining  the  locality  of  the  land,  is  not  such  an 
entry  as  will  interrupt  the  running  of  the  statute ;  there  must  be  some- 
thing to  show  that  the  survey  was  made  for  the  purpose  of  resuming 
possession,  unequivocally  manifested.5  An  entry  by  the  real  owner, 
however,  suspends  the  running  of  the  statute,  without  notice  to  an 
adverse  claimant;  and  a  subsequent  ratification  of  an  entry  by  an 
unauthorized  agent,  is  equivalent  to  a  previous  command  ;6  but  an 
entry  by  the  agent  of  the  real  owner,  to  toll  the  statute,  must  be  with 
the  avowed  object  of  claiming  the  land,  for  his  principal,  expressed  in 
words,  or  indicated  by  acts  equally  significant.7  The  entry  of  one  co- 
heir or  tenant  inures  to  the  benefit  of  the  others,  not  only  as  to  them- 
selves, but  as  to  strangers.8  The  constructive  possession,  however,  of  one 
who  claims  as  a  settler  to  the  extent  of  his  boundaries,  is  not  affected  by 
the  entry  of  another  than  the  real  owner,  though  by  color  of  title,  except 
as  to  the  part  actually  occupied  ;9  and  the  bar  of  the  statute  is  not 
tolled,  by  an  entry  into  an  adjoining  tract,  owned  by  the  same  party, 
unless  the  property  be  held  together  as  one  acquisition  or  estate.10  One 
who  relies  upon  an  entry  to  toll  the  statute,  must  show  with  reasonable 
certainty,  when  it  took  place  ;n  for  it  is  now  provided  by  statute,  that 
no  entry  upon  lands  shall  arrest  the  running  of  the  statute  of  limitations, 
unless  an  action  of  ejectment  be  commenced  therefor,  within  one  year 
thereafter ;  nor  shall  such  entry  and  action,  without  a  recovery  thereon, 
suspend  the  running  of  the  statute,  in  respect  to  another  ejectment, 
unless  it  be  brought  within  one  year  after  the  first  shall  have  been  non- 
suited, arrested,  or  decided  against  the  plaintiff  therein.12  Notice  of 
title  to  the  person  in  possession  does  not  prevent  the  running  of  the 
statute  ;13  but  any  interruption  of  the  hostile  character  of  the  possession 
will  prevent  the  acquisition  of  title  under  it.14 

1  Ferris  U.Henderson,  12Penn.St.49.         8  Carothers  v.  Dunning,  3  S.  &  R. 
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§  1655.  Plaintiffs.  The  party  having  the  legal  cause  of  action  can 
alone  be  plaintiff.  Thus,  a  suit  by  the  heirs  of  B.,  by  their  agent  A.,  on 
a  lease  executed  by  him  as  agent,  cannot  be  sustained  on  error ;  though 
such  an  error  might  be  amended  on  appeal  from  a  justice,  as  to  whose 
errors  our  courts  ought  to  be  liberal,  whenever  the  cause  of  action  is 
not  thereby  changed.1  So,  a  written  engagement  by  a  third  party,  to 
a  constable,  to  go  bail  for  the  debt  and  costs  of  an  execution  in  the 
constable's  hands,  can  only  be  enforced  by  an  action  in  the  name  of 
the  constable,  not  in  the  name  of  the  plaintiff  in  the  execution.2  In  a 
pure  action  at  law,  a  legal  title  is  always  a  ground  to  recover,  and  no 
more  ought  to  be  set  out  in  the  pleadings.3  Since  the  action  on  a  con- 
tract must  be  brought  in  the  name  of  the  party  in  whom  the  legal  right 
is  vested,4  the  action  against  a  carrier  for  the  non-delivery  of  goods  must 
be  brought  in  the  name  of  the  consignee ;  for,  by  the  delivery  to  the 
carrier,  the  property  is  vested  in  the  consignee.5     For  the  same  reason, 


1  Franken  v.  Trimble,  5  Penn.  St. 
520.  The  learning  on  this  subject  is  of 
considerably  less  importance,  since  the 
passage  of  the  recent  statutes  on  the 
subject  of  amendments.  The  act  of 
16  April  1846,  P.  L.  353,  Purd.  69, 
permits  amendments  in  the  names  of 
parties,  where  a  mistake  has  been  com- 
mitted. The  act  of  4  May  1852,  P.  L. 
574,  Purd.  70,  allows  amendments 
by  changing  or  adding  the  names  of 
plaintiffs  or  defendants,  in  case  of  mis- 
take or  omission.  And  the  act  of  12 
April  1858,  P.  L.  243,  Purd.  70,  per- 


mits the  names  of  parties  to  be  stricken 
out  where  there  has  been  a  misjoinder, 
by  mistake. 

2  Cummings  v.  Klapp,  5  W.  &  S. 
551. 

3  Irish  v.  Johnston,  11  Penn.  St. 
487  ;  Gibson,  C.  J. 

4  1  Chit.  PI.  3.  Shear  v.  Mallory, 
13  Johns.  497.  Anderson  v.  Longden, 
1  Wheat.  85. 

6  Dawes  v.  Peck,  8   T.  R.  330.     Ar- 

buckle  v.  Thompson.  37  Penn.  St.  170. 

The  consignee  may  maintain  an  action 

against    the    carrier,    for    negligence, 

(115)  - 
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where  a  contract  has  been  made  with  an  agent,  on  the  behalf  of  another, 
the  principal  alone  can  sue,1  even  if  the  defendant  were  ignorant  that  he 
was  contracting  with  an  agent.2  But  where  an  agent,  or  carrier  or 
auctioneer,  has  any  beneficial  interest  in  the  performance  of  the  contract, 
for  commissions  or  freight,  or  lien  or  other  cause,  he  may  sustain  an 
action  in  his  own  name;3  in  each  of  which  cases,  however,  the  principal 
or  owner  might  sue.4 

§  1656.  Where  the  debt  or  contract  has  been  assigned,  the  legal  in- 
terest remains  in  the  assignor  or  trustee,  in  whose  name,  or  in  the  name 
of  his  legal  representatives,  the  action  must  be  brought,5  except  where 
the  assignee  is  authorized  to  sue  in  his  own  name,  by  the  custom  of  mer- 
chants, or  by  statute.  And  an  action  may  be  maintained  on  a  written 
contract,  not  in  its  nature  negotiable,  in  the  name  of  the  party  to  whom 
it  has  been  delivered  over,  without  using  the  name  of  the  assignor,  where 
there  has  been  an  express  promise  by  the  defendant.6  So,  the  assignee  of 
a  debt  resting  on  an  open  account  may,  under  certain  circumstances,  sup- 
port an  action  thereou,  in  his  own  name,  against  the  debtor — as,  where  A. 
was  indebted  to  B.  &  C.  on  open  account,  and  C.  transferred  his  interest 
therein  to  D.,  who  gave  notice  thereof  to  A.,  and  he  assumed  payment 
thereof  to  D.7  The  assignment  of  a  chose  in  action  is  not  defeated  by 
the  death  of  the  assignor,  but  the  asignee  is  entitled  to  the  aid,  and  may 
use  the  name  of  his  executor  or  administrator.8  The  legal  title  to  sue  is 
sufficient  to  support  an  action  at  law,  in  the  name  of  the  trustee,  without 
proof  that  the  suit  was  brought  at  the  instigation  of  the  cestui  que  use.9 

§  1657.  A  promise  by  a  debtor,  to  his  creditor,  to  pay  his  debt  to  a 
third  person,  will  not  enable  such  person  to  maintain  an  action  in  his 
own  uame,  for  its  recovery  ;10  but  where  one  person  pays  money  to  another, 

whereby  the  goods  are  injured,  though  Erie  Bank  v.  Smith,  3  Brewst.  9.  Ford 

they  remain  the  property  of  the  con-  v.  "Williams,  21  How.  287. 

signor.     Griffith  v.  Ingledew,  6  S.  &  R.         s  Hulse  v.  Young,  16  Johns.  1.   Nel- 

429.     But  the  consignor  may  maintain  son  v.  Nixon,  13  Abb.  Pr.  104.  Girard 

an  action  for  the  loss  of  the  goods,  in  v.  Taggart,  5  S.  &  R.  29-30. 

the  absence  of  any  proof  of  property         i  Merrick's  Estate,  5  W.  &  S.  14  ■ 

in  the  consignee.     Hand  v.  Baynes,  4  Rogers,  J. 

Whart.  204.     He  may  maintain  such         6  Winchester  v.  Hackley,  2  Cr.  342. 

action  against  a  remote  carrier.     San-  Guthrie  v.  "White,  1  Dall.  268. 

derson   v.   Lamberton,   6    Binn.    129.  6  De  Barry  v.  Withers,  44  Penn.  St. 

And  if  he  has  been  paid  part  of  his  356.     Cromelien   v.  Mauger    17  Ibid. 

loss  by  an  insurer,  he  may  sue  as  well  169.   But  the  declaration  must  set  fortli 

for  the  residue  of  his  own  loss,  as  for  the  original  consideration,  to  support 

the    reimbursement    of    the    insurer,  the  promise.    Sellers  v.  Cooper,  3  Leg 

Gales  v.  Hailman,   11  Penn.  St.  515.  &  Ins.  Rep.  61. 

So,   one  who  has   an   interest  in  the         7  4  H.  &  Johns.  351. 

goods,  created  by  an   advance  of  the         8  Dawes  v.  Boylston,  9  Mass.  337. 

freight,  may  maintain  an  action  against  Cutts  v.  Perkins,  12  Ibid  206 

the  carrier  for  their   loss.     Philadel-         »  Armstrong  v.  Lancaster, '5  "Watts 

pnia  and  Baltimore  Steamboat  Co.  v.  68.     Montgomery  v.  Cook  6  Ibid  238 

Atkins,  22  Penn.  St.  522.  Commonwealth  v.  Liahtner,  9  W."  &  s" 

1  Piggott  v.  Thompson,  3  Bos.  &  Pul.  118. 
147.    White*.  Chouteau,  10  Barb.  202.       "  Blymire  v.  Boistle,  6  Watts  182. 

Oelncks  ».  Ford,  23  Hott.49.  Morrison  v.  Beckey,  Ibid.  349.    Rams- 

Gilpin  v.  Howell,  5  Penn.  St.  41.  dale  v.  Horton,  3  Penn.  St.  330     Rob- 
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for  the  use  of  a  third  person,  or  where  a  person,  having  money  belong- 
ing to  another,  agrees  with  that  other  to  pay  it  over  to  a  third  person,  in 
both  these  cases,  an  action  may  be  brought  in  the  names  of  the  persons 
beneficially  interested.1  Where  A.  covenants  to  become  the  surety  of 
B.  to  C,  in  a  certain  note  in  which  D.  is  then  surety,  and  thereby  to 
"  relieve  and  exonerate  "  the  said  D.  as  surety,  D.  is  the  proper  plaintiff, 
in  an  action  for  breach  of  the  covenant.2  A  covenant  to  pay  to  one, 
money  which  belongs  to  another,  and  so  appears  on  the  face  of  the  cove- 
nant, may  be  sued  in  the  name  of  the  covenantee ;  and  it  does  not  lie 
with  the  covenantor,  to  object  that  the  suit  is  not  sanctioned  by  the  cestui 
que  use?  Where  a  covenant  is  made  by  one  man,  for  the  benefit  of 
another,  an  action  on  the  covenant  must  be  brought  in  the  name  of  the 
party  to  whom  it  was  made,  and  not  by  him  for  whose  benefit  it  was 
made.4  In  assumpsit,  the  person  for  whose  benefit  the  promise  was  made, 
may  support  the  action.5  A  promise  to  pay  the  assignee  of  a  chose  in 
action,  entitles  him  to  sue  in  his  own  name,  in  assumpsit,  though  the  con- 
tract signed  be  a  specialty.6  If  one  pay  money  to  another,  for  the  use  of' 
a  third  person,  or  having  money  belonging  to  another,  agree  with  that- 
other  to  pay  it  to  a  third,  the  action  lies  by  the  party  beneficially  inter- 
ested ;  but  where  the  contract  is  for  the  benefit  of  the  contracting  party,, 
and  the  third  person  is  a  stranger  to  the  consideration,  the  action,  must 
be  by  the  promissee.7 

1658.  Assignees.  The  assignees  of  an  insolvent  under  the  insolvent 
law  of  this  state,  may  sue  in  their  own  names,  and  this,  without  stating 
their  character  of  assignees  on  record  ;s  but  the  assignees  of  a  foreign 
insolvent  or  bankrupt,  suing  here,  must  use  the  name  of  the  insolvent  or 
bankrupt.9  With  regard  to  assignees  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  a  difference  exists  as  to  the  parties  to  an  action, 
from  the  case  of  an  assignment  under  the  insolvent  laws.  Where  a  debt 
or  contract  has  been  assigned  under  a  voluntary  assignment,  the  legal, 
interest  remains  in  the  assignor,  as  we  have  above  seen,  and  the  assignee- 
must  institute  his  action  in  the  name  of  the  former,. which  he  may  do,H 
without  consulting  him,  or  even  informing  him  of  it;  and  in  such  case, 
the  assignor  is  considered  as  out  of  the  question,  and  is  not  liable  for 
costs.10  But  where  the  debt  or  contract  takes  place  after  the  assignment, 
the  action  must  be  brought  in  the  names  of  the  assignees.  Thus,. if 
assignees  for  the  benefit  of  creditors  sell  the  goods  which  have  been 
assigned  to  them,  the  action  for  the  price  of  the  goods  should  be  in  their 
own  names;  though,  if,  in  the  writ  and  declaration,  they  style  them- 
selves assignees,  it  is  mere  surplusage,,  and  does  not  affect  their,  right  of 

ertson  v.  Reed,  47  Ibid.  115.     Tori-ens-  6  Ibid.  241. 

v.  Campbell,  74  Ibid.  470.  6l  Compton  v.  Jones,  4  Cow.  13. 

1  Beers  ».  Robinson,  9  Penn.  St.  229..  '  Blymire  v.  Boistle,  6  Watts  182. 
Stoudt  v.  Hine,  45  Ibid.  30.  8  Cooper  v.  Henderson,  .6  Binn.  189; 

2  Flinn  v.  McGonigle,  9  W.  &  S.  75.  9  Byrne  v.  Walker,  7  S.  &  R.  483. 

3  Wolfe  v.  Washburn,  6  Cow.  262.  10  Fetterman  v.  Plummer,.  9  S.  &  R. 

4  Strobeeker   v.  Grant,  1.6.  S-  &  R.  22. 
237. 
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action.1  An  assignment  under  the  insolvent  act  will  not  pass  any  inter- 
est in  a  chose  in  action  which  was  before  voluntarily  assigned  by  the 
insolvent;  but  the  insolvent  cannot  bring  a  suit  for  such  chose  in  action, 
without  the  assent  of  his  previous  assignee.2 

§  1659.  An  insolvent  debtor,  who  has  assigned  his  property,  cannot 
maintain  an  action  in  his  own  name,  where  the  cause  of  action  accrued 
at  or  previously  to  the  assignment,3  though  his  assignees  have  not  given 
bond  pursuant  to  the  insolvent  act,4  even  though  empowered  by  his 
creditors,  and  his  assignees  have  not  acted  ;5  except  where  he  sues  for  a 
cause  of  action  which  did  not  pass  by  the  assignment ;  as,  for  a  malicious 
abuse  of  legal  process,  in  seizing  his  goods,  prior  to  the  assignment  ;6  or 
for  taking  an  excessive  distress  for  rent.7  A  debtor  discharged  under 
the  insolvent  law,  who  had  previously  made  a  general  assignment  of  his 
property,  may,  upon  proof  of  the  payment  of  all  the  debts  owing  by  him, 
at  the  time  of  his  discharge,  maintain  an  ejectment  in  his  own  name,  for 
land  assigned  by  him,  without  are-assignment.8  The  trustee  of  an  insol- 
vent debtor  cannot  sustain  an  action  in  right  of  the  insolvent,  without 
having  first  given  bond.9  If  assignees  for  the  benefit  of  creditors  sell 
the  goods  which  have  been  assigned  to  them,  au  action  for  the  price 
of  the  goods  should  be  in  their  own  name ;  if  they  style  themselves 
"assignees,"  it  is  mere  surplusage,  and  their  right  of  action  is  not 
affected  ;10  and  so  of  executors.11  In  an  action  by  an  assignee,  in  the 
name  of  the  assignor,  the  defendant  cannot  defeat  the  suit,  by  showing 
a  want  of  interest  in  the  nominal  plaintiff.12 

§  1660.  For  all  questions  of  substance  and  justice,  the  assignee  of  a 
chose  in  action  is  the  real  plaintiff;  he  is  responsible  for  costs,  and  the 
court  would  interfere  at  once,  to  prevent  the  nominal  plaintiff  from  dis- 
continuing the  action  or  releasing  it.13  Thus,  suit  must  be  brought  on  a 
note  payable  in  work,  in  the  name  of  the  payee,  and  it  is  immaterial  to 
the  defendant,  whether  the  payee  be  the  actual  owner  or  not,  as  payment 
on  the  foot  of  an  execution  could  be  a  valid  discharge.14  So,  a  bond,  fide 
purchaser  for  value,  without  notice,  of  a  corporation  coupon-bond,  paya- 
ble to  bearer,  may  sue  in  his  own  name,  and  is  not  affected  by  the  equi- 
ties of  prior  holders.15  And  the  supreme  court  have  held,  that  the 
coupons  of  railroad  bonds  are  negotiable  instruments,  and  may  be  sued 

1  Wilmarth  v.  Mountford,  8  S.  &  R.  10  Wilmarth  v.  Mountfort,  8  S.  &  R. 
124.  124. 

2  Hopkins  v.  Banks,  7  Cow.  650.  n  Commonwealth  v.  Haffey,  6  Penn. 

3  Young  v.  Willing,  2  Dall.  276.  St.  348.  Miltenberger  v.  ScHle-rel  7 
Power  v.  Hollman,  2  Watts  218.  Ibid.  241. 

4  Willis  v.  Row,  3  Yeates  520.  i2  Chambers  v.  Davis,  3  Whart.  40. 
6  Stoever    v.  Stoever,   9    S.   &    R.     And  see  Railroad  Co.  v.  Wilcox    48 

434.  Penn.  St.  161. 

6  Sommer  v.  Wilt,  4  S.  &   R.  19,       13  Jones  ».  Martins,  13  Penn.  St.  616  • 

28.  Coulter,  J. 

'  O'Donnel  v.  Seybert,  13  S.  &  R.  54.       "  Reynolds  v.  Richards,  14  Penn.  St. 

8  Power  v.  Hollman,  2  Watts  218.  205. 

9  Ibid.    Immel  v.  Stoever,  1  P.  &  W.       16  Fox  v.  Iron  Co.,  17  Leg.  Int.  149. 
262. 
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on  by  the  holder  separate  from  the  bonds.1  In  this  state,  the  person 
having  the  beneficial  interest  is  considered  as  the  substantial  plaintiff, 
though  his  name  do  not  appear  on  the  record,  and  the  defendant  may- 
plead  that  the  action  was  for  his  use,  and  set  off  a  debt  due  from  him.2 
A  trustee  may  generally  maintain  an  action  in  his  own  name,  nor  can  a 
third  person  set  up  the  title  of  the  cestui  que  trust  to  defeat  him.3  Thus, 
a  trustee  of  the  legal  estate  may  maintain  an  action  for  waste,  in  his  own 
name,  against  the  equitable  tenant  for  life,  without  naming  himself  as 
trustee  in  the  pleadings.4  This  rule  as  to  the  legal  parties  runs  through- 
out a  case  ;  therefore,  it  would  be  error,  should  the  nominal  plaintiff  die, 
to  swear  the  jury,  and  try  the  cause  in  the  name  of  the  cestui  que  use.5 
An  action  against  a  prothonotary  for  taking  illegal  fees,  cannot  be  main- 
tained by  an  attorney-at-law,  who  pays  the  fee  in  behalf  of  the  client.6 
A  common  informer  may  sue  in  his  own  name,  whether  the  penalty  be 
given  to  him  in  whole  or  in  part,  and  this  without  any  positive  direction 
in  the  act  imposing  the  penalty.7  When  a  suit  is  brought  "for  use," 
without  specifying  the  persons  for  whose  use  it  is  brought,  it  is  error  in 
the  court  to  refuse  to  compel  the  counsel  for  the  plaintiff  to  put  the 
names  of  the  persons  for  whose  use  it  is  brought  upon  the  record,  when 
requested  by  the  defendant  so  to  do.8 

§  1661.  Title  of  equitable  plaintiff.  The  title  of  an  equitable 
plaintiff  need  not  be  traced  from  the  legal  plaintiff  by  averment,  nor 
otherwise  indicated  than  by  marking  the  suit  to  his  use.  A  legal  title 
is  always  sufficient  for  the  maintenance  of  an  action,  except,  perhaps, 
where  the  commonwealth  stands  as  a  trustee  in  an  official  bond ;  and 
there  it  may  be  necessary  to  show  a  particular  injury,  as  a  title  to  her 
interference,  in  order  to  secure  the  obligor  from  an  officious  intermed- 
dling. But  to  incumber  the  pleadings,  in  ordinary  cases,  with  immate- 
rial suggestions,  would  be  not  only  unnecessary,  but  prejudicial,  by 
reason  of  its  tendency  to  complication  and  the  introduction  of  irrele- 
vant proof.  The  court  will  undoubtedly  search  out  the  actual  plaintiff, 
where  it  is  necessary,  and  fix  on  him  the  responsibility  of  a  party,  by 
subjecting  him  to  costs,  a  plea  of  set-off,  or  any  other  liability  that  may 
be  necessary  to  protect  the  defendant ;  but  where  a  recovery  on  the 
naked  legal  title  would  be  a  conclusive  bar  to  another  action  by  any 
one,  to  set  out  the  equitable  title  in  the  declaration  is  unnecessary. 
The  equitable  owner  of  a  right  of  action  can  recover  on  the  legal  title 
only ;  and  any  one  attempting  to  use  it  a  second  time,  would  be  defeated 
at  once  by  a  plea  of  former  recovery.     The  rights  of  a  party  not  named 

1  Beaver  County  v.  Armstrong,  44     28  Ibid.  115. 

Penn.  St.  63.  4  Woodman    v.   Good,   6   W.   &  S. 

2  Bury  v.  Hartman,  4  S.  &  R.  184  ;     169. 

Duncan  J  5  Hess  v.  Hess,  2  Rawle  67.     But 

3  Hunt  v.  Crawford,  3  P.  &  W.  426.     see  act  23  April  1829,  10  Sm.  L.  455 ; 
Huston      v.     Wickerham,     8      Watts     Purd.  588. 

519.  McHenry  v.  McCall,  10  Ibid.  456.         6  Baldwin  v.  Cash,  7  W.  &  S.  425. 
Lee  v    Parker,  5   Whart.  342.     Heath         '  Megargell  v.  Hazleton  Coal  Co.,  8 

v.  Knap,    1    Penn.    St.    482.     Dull  v.  W.  &  S.  342. 
Heath,  7  Ibid.  85.     Lair  v.  Hunsicker,         8  Holdship  v.  Doran,  2  P.  &  W.  9. 
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in  the  record,  but  claiming  ownership,  may  be  protected  by  his  lying  by, 
until  recovery  had,  then  arresting  the  money  in  the  sheriff's  hands 
by  notice  not  to  pay  it  over,  ruling  it  into  court,  and  moving  for  leave  to 
take  it  out.  The  court  can  then  determine  the  various  pretensions,  or 
direct  an  issue  ;  or,  perhaps,  it  may  be  done  before  recovery,  on  motion 
to  strike  out  the  name  of  the  one  claimant,  and  insert  the  other.  The 
rejection  of  evidence  tending  to  establish  the  transfer  of  the  chose  in 
action  by  the  legal,  to  the  equitable  plaintiff,  would  not  be  cause  to 
reverse  a  judgment,  unless  the  want  of  the  evidence  thus  rejected  pre- 
vented a  recovery.1 

1662.  Equitable  transfers.  By  the  act  of  23d  April  1829,2  it  is 
declared,  that  in  all  cases  of  equitable  transfer  or  assignment  of  judg- 
ments, bonds,  specialties  and  other  contracts,  where  the  assignor  or 
assignors,  or  original  holder,  shall  die  before  suit  brought,  and  no  letters 
of  administration  shall  be  taken  out  upon  the  estate  of  such  assignor  or 
assignors,  within  three  months  after  his,  her  or  their  decease,  or  where 
such  assignor  or  alienor  shall  leave  the  state,  or  cannot  be  found,  it  shall 
and  may  be  lawful  for  the  person  or  persons  to  whom  such  equitable 
assignment  or  transfer  shall  be  made,  to  proceed  by  execution  on  such 
judgments,  and  to  prosecute  his,  her  or  their  actions  at  law,  for  the 
recovery  of  the  money  mentioned  in  such  bonds,  specialties  or  contracts, 
or  so  much  as  shall  appear  to  be  due,  at  the  time  of  such  assignment  or 
transfer,  in  his,  her  or  their  own  name :  and  in  all  cases  where  such 
equitable  assignor,  assignors  or  alienor,  shall  die  after  suit  brought, 
it  shall  and  may  be  lawful  for  the  person  or  persons  to  whose  use  such  suit 
shall  have  been  brought,  to  prosecute  his,  her  or  their  suit  as  aforesaid 
to  judgment,  and  to  have  execution  thereon,  in  like  manner  and  with  the 
same  effect,  as  if  the  assignor,  assignors  or  alienor  was  or  were  still 
living.  By  the  second  section,  the  equitable  plaintiff,  or  person  for 
whose  use  or  benefit,  and  at  whose  instance  any  action  may  be  prosecuted, 
whether  named  on  the  record  or  not,  shall  be  liable  to  execution  on 
judgment  against  the  legal  plaintiff  or  plaintiffs ;  but  where  such 
equitable  plaintiff  or  plaintiffs  were  not  named  on  the  record  previously 
to  judgment,  his  name  shall  be  suggested  on  the  record,  supported  by 
affidavit  of  his  interest  in  the  cause,  before  execution  shall  issue. 

§  1663.  Before  the  passage  of  this  act,  the  death  of  a  plaintiff  could 
be  pleaded  either  in  abatement  or  bar,  because  it  destroyed  the  action 
altogether,3  but  this  has  been  corrected  by  the  statute.  The  name  of  the 
assignee  may  be  suggested  on  the  docket,  and  he  can  then  be  ruled  to 
pay  the  costs,  if  there  should  be  judgment  against  the  plaintiff.4    Where 

1  Armstrong  v.  Lancaster,  5  Watts  self.   Berks  County  v.  Levari,  86  Perm. 

68-9.    Montgomery  v.   Cook,  6  Ibid.  St.  360. 

238.    Hamilton  v.  Brown,  18  Penn.  St.  2  10  Sm.  L.  455 ;  Purd.  588. 

87.     It  is  not  necessary  for  an  equita-  s  Hurst  v.  Fisher,  1  W.  &  S.  441. 

ble  plaintiff  to  show  title,  unless  for  4  Canby  v.  Ridgway,  1  Binn.  496. 

the  purpose  of  meeting  some  defence,  Steele    v.    Phoenix    Insurance    Co.,    3 

which,  though  good  against  the  legal  Ibid.  312.     Lyon  ».  Allison,  1  Watts 

plaintiff,  is  not  available  against  him-  162.     Orphans'  Court  v.  Woodburn    7 
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the  interest  in  an  action  belongs  to  a  third  person,  the  court  will  not 
order  it  to  be  marked  to  his  use,  but  will  allow  him  to  file  a  paper  in  the 
cause,  stating  that  he  claimed  a  right  to  the  action  and  the  proceeds  of 
it,  and  also  to  conduct  it,  of  which  he  should  give  notice  to  the  parties 
concerned.1  From  the  equitable  nature  of  the  action  of  assumpsit  for 
money  had  and  received,  an  assignee  is  allowed  to  recover  in  his  own 
name,  in  that  form  of  action,  money  in  the  hands  of  a  debtor,  trustee  or 
agent,  who  has  expressly  assented  to  the  assignment,  as  money  had  and 
received  to  his  use.2  But  the  assignment  of  a  mortgage,  duly  executed 
and  recorded,  passes  the  legal  title,  and  no  suit  can  subsequently  be 
maintained  thereon,  in  the  name  of  the  assignor,  for  the  use  of  parties 
claiming  an  equitable  interest  in  the  mortgage-debt.3 

§  1664.  Assignees  of  bonds  and  notes.  By  the  act  of  1715,4  the 
assignees  of  bonds,  specialties  or  notes  for  the  payment  of  money,  may 
sue  in  their  own  names  for  the  amount  due  at  the  time  of  assignment  f 
and  by  the  same  act,  all  assignments  of  bonds  and  specialties  shall  be 
under  hand  and  seal,  before  two  or  more  credible  witnesses.  The  only 
intent  of  this  act  was  to  enable  the  assignee  to  sue  in  his  own  name,  and 
so  prevent  the  obligee  from  releasing  after  the  assignment.6  If  the  mode 
of  assignment  pointed  out  by  the  act  be  not  pursued,  the  result  is,  that 
an  equitable  interest  only  is  vested  in  the  assignee,  and  his  action  must 
be  in  the  name  of  the  assignor  for  his  use.7  A  letter  of  credit  under 
seal  is  not  assignable,  so  as  to  enable  the  assignees  of  the  person  who  has 
given  credit  to  it,  to  sustain  a  suit  in  their  own  names.8  Though  the 
legal  assignee  of  a  bond  has,  by  statute,  the  right  of  action,  this  right 

W.  &  S.  168.     Miller  v.  Lint,  36  Penn.  signment,   he   may   set   off    the  same 

St.  447.  against   the   assignee,  who   takes    the 

1  Cook  v.  Capp,  Dist.  Court,  Phila.,  bond  subject  to  all  the  equity  that  it 
June  1825.  MS.  was  subject  to,  before  the  assignment, 

2  Neilson  v.  Blight,  1  Johns.  Cas.  except  where  a  person,  before  taking  an 
205.  Bullitt  v.  Chartered  fund,  26  assignment,  calls  on  the  obligor,  who 
Penn.  St.  108.  tells  him  it  is  good,  and  will  be  paid. 

3  Pryor  v.  Wood,  31  Penn.  St.  142.         Frants  v.   Brown,   17  S.  &   R.  290-1. 
1  1  Sm.  L.  90  ;   Purd.  161.    And  by     And   payment   by   the  obligor  to  the 

the  act  14  March  1873,  P.  L.  46,  Purd.  obligee,  after  assignment,   though  be- 

1799,  the  assignee  of  a  policy  of  insu-  fore  notice  of  it,  is  good.     Ibid.    See 

ranee,  in  whole  or  in   part,  may  sue  Brindle   v.    Mcllvine,    9    S.  &  R.  74. 

thereon  in  his  own  name.  Lighty  v.  Brenner,  14  Ibid.  127.  Hodg- 

5  Pryor  v.  Wood,  ut  supra.  Faull  don  v.  Naglee,  5  W.  &  S.  217.  Pellman 
v.  Tinsman,  36  Penn.  St.  108.  v.  Hart,  TPenn.  St.  263. 

6  Wheeler  v.  Hughes,  1  Dall.  23.  '  Where  suit  is  brought  in  the  name 
Rousset  v.  Insurance  Co.,  1  Binn.  433.  of  the  original  party,  the  statute  has 
Bury  v.  Hartman,  4  S.  &R.  177.  Faull  no  application.  Philadelphia  v.  Lock- 
's. Tinsman,  36  Penn.  St.  108.  Bonds  hardt,  73  Penn.  St.  211.  The  holder 
may  be  assigned,  by  our  law,  so  as  to  of  a  railroad  bond,  under  seal,  cannot 
enable  the  assignee  to  bring  an  action  sue  in  his  own  name,  without  an  assign- 
in  his  own  name,  but  without  the  other  ment  under  the  statute.  Bunting  v. 
qualities  of  negotiable  paper ;  that  is,  Camden  and  Atlantic  Railroad  Co., 
if  the   obligor  had,  before  the  assign-  81  Ibid.  254. 

ment,    any   just  demand   against    the         8  Aldricks   v.   Higgins,  16  S.  &  R. 
obligee,  which  he  could  have   set  off     212. 
against  him,  if  there  had  been  no  as- 


122  PARTIES. 

does  not  extend  to  a  contract,  which  though  auxiliary  to  the  bond,  is 
collateral  to  it ;  to  recover  on  such  contract,  the  suit  must  be  instituted 
in  the  name  of  the-  assignee,  for  the  use  of  the  holder.1  A  certificate  of 
deposit  in  a  saving-fund  cannot  be  legally  assigned  by  mere  indorse- 
ment, so  as  to  enable  the  indorsee  to  sue  in  his  own  name.2  A  mint 
certificate,  while  it  may  be  assignable,  is  not  a  negotiable  instrument.3 
The  holder  of  a  note,  not  negotiable  (promising  to  pay  A.  B.),  cannot 
sue  the  indorsers  in  his  own  name.4 

§  1665.  A  covenant  to  make  a  conveyance  is  not  assignable  at  law ; 
and  an  assignee,  therefore,  need  show  no  right  in  himself;  he  must  bring 
suit  in  the  name  of  the  legal  plaintiff,  whose  right  alone  can  be  enforced, 
and  an  assignment,  in  a  declaration,  of  the  refusal  of  the  covenantor 
to  make  conveyance  to  the  assignee  of  his  covenantee,  exposes  it'  to 
demurrer,  as  an  action  of  covenant  brought  by  the  assignee  against  the 
covenantor,  cannot  be  treated  as  a  bill  in  equity  for  specific  performance  ; 
his  remedy  is  against  his  assignor.5  On  the  death  of  the  party  with 
whom  the  contract  was  made,  if  the  covenant  or  promise  were  to  the 
deceased  and  another  jointly,  the  action  must  be  brought  by  the  survivor 
or  his  representatives,  without  joining  the  representatives  of  the  de- 
ceased ;6  but  where  the  contract  is  made  with  one  person  only,  or  is 
several,  his  executors  or  administrators  may  bring  the  action.7  If  the 
injury  consist  in  a  breach  of  covenants  running  with  the  land,  the  heir 
or  devisee  of  the  lessor  is  the  proper  person  to  bring  the  action  for  a 
breach  subsequent  to  the  death  of  the  ancestor  or  testator,8  and  for  a 
previous  one,'  the  executor  or  administrator.9 

§  1666.  Defendants.  The  action  on  a  contract  must,  in  general,  be 
brought  against  the  party  who  made  it,  either  personally,  or  through  the 
intervention  of  an  agent;10  and  the  agent  is  not  responsible,  unless  he 
exceeded  his  powers,11  or  did  not  disclose  the  character  in  which  he  acted, 
and  the  name  of  his  principal,12  or  the  credit  was  given  to  the  agent  and 
not  to  the  principal  ;13  or,  in  the  case  of  a  master  of  a  ship,  on  his  con- 
tract in  relation  to  the  ship  ;14  or,  if  the  agent  covenant  in  his  own  name, 
although  describing  himself  as  agent  ;15  or  accept  generally  a  bill  of 
exchange  drawn  upon  him  as  agent  ;16   or  having  received  money  to 

1  Beckley  v.  Eokert,  3  Perm.  St.  8  Paul  v.  Witman,  3  W.  &  S 
292.                                                             407. 

2  Loudon  Savings  Fund  Society  v.  9  Van  Rensselaer  v.  Platner,  2  Johns. 
Hagerstown  Savings  Bank,  36  Penn.  Cas.  17.  And  see  act  24  February 
St.  498.  1834,  §  8,  P.  L.  74 ;  Purd.  415. 

8  Hegeman  v.  McCall,  1  Phila.  531.  lu  Sadler  v.  Evans,  4  Burr.  1986 

*  Birclebaok  v.  Wilkins,  22  Penn.  St.  "  Campbell  v.  Baker,  2  Watts  83. 

26.     Carruth  e.    Middleton,  2    Phila.  12  Meyer    v.    Barker,   6    Binn.  228. 

45 ;  thfe  opinion  of  Stroud,  J.,  contains  Horstman  v.  Fox,  2  W.  N.  C.  381. 

an  elaborate  discussion  of  the  question.  13  Eichbaum  v.  Irons  6  W.  &  S.  67. 

6  Hamilton  v.  Brown,   18   Penn.  St.  Frazer  v.  Shelley,  6  Phila.  429 

87e  t   •         w     •     .  ■      n      n  t         p  t1!  Farrel    "•    MoClea,    1  "ball.  392. 

Leiss  v.  Navigation  Co.,  7  Leg.  &  Johnson  v.  Doubty,  1  Ash.  165 

Ins.  Rep.  125.  is  Quigley  „.  De  Haas,  82  Penn.  St. 

'  Freeman  e.  Pennock,  3  P.  &  W.  267. 

317  n-  l6  Thomas  v.  Bishop,  2  Str.  955. 
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which  his  principal  is  not  entitled,  either  has  not  paid  it  over,1  or  has 
received  notice  not  to  pay  it  over.2  But  a  public  agent  promising,  or 
even  covenanting  under  seal,  in  his  official  capacity,  is  not  personally 
responsible.3  In  general,  in  the  case  of  a  mere  personal  contract,  the 
action  for  a  breach  of  it  cannot  be  brought  against  a  person  to  whom 
the  contracting  party  has  assigned  his  interest ;  the  original  party  can 
alone  be  sued;*  but  for  the  breach  of  a  covenant  running  with  the 
land,  the  assignee  of  the  lessee  may  have  an  action  of  debt  or  covenant 
against  the  lessor  or  his  assignee,  and  the  lessor  or  his  assignee  against 
the  assignee  of  the  lessee,  as  well  in  the  case  of  a  grant  in  fee  reserving 
rent,  as  of  a  lease  for  life  or  years  ;5  and  the  lessor  may  still  have  cove- 
nant, though  not  debt,  against  the  lessee  himself,  notwithstanding  the 
assignment,  and  his  acceptance  of  the  assignee  as  his  tenant,  upon  an 
express,  though  not  on  an  implied  covenant.6  If  the  assignee  assign  over 
the  term  to  another,  he  is  discharged;  and  an  assignee  of  less  than  the 
whole  interest  in  the  term  is  not  liable  to  the  original  lessor.7 

§  1667.  On  the  death  of  an  obligor,  or  party  liable  upon  a  contract,  if 
it  were  made  by  the  deceased  and  another  jointly,  the  action  must  be 
brought  against  the  survivor  alone,  or  his  executor  or  administrator;3 
unless  the  survivor  be  a  bankrupt  or  insolvent  before  action  brought, 
when  the  executor  of  the  deceased  may  be  reached  by  a  common-law 
remedy,  in  this  state,  the  assets  being  unassailable  in  chancery  from  the 
absence  of  such  a  tribunal.9  No  advantage  can  be  taken  by  the  execu- 
tors of  one  obligor,  of  being  sued  alone  on  a  joint  obligation,  without 
pleading  in  abatement,  or  specially  in  bar;  unless  it  appear  on  the 
record,  that  the  other  obligor  is  alive,  or  survived  the  defendant's  testa- 
tor.10 Where,  upon  a  joint  bond,  a  suit  is  brought  against  the  represent- 
atives of  a  deceased  obligor,  they  may  crave  oyer  of  the  bond,  and  plead 
that  another  obligor,  together  with  their  decedent,  executed  the  bond, 
and  became  jointly  bound,  and  that  the  said  obligor  is  still  alive ;  to 
this,  the  plaintiff  may  reply  the  insolvency  of  the  surviving  obligor, 
which,  in  this  state,  would  make  a  perfect  issue;11  but  the  fact  of  such 
survivorship  cannot  be  given  in  evidence  under  the  general  issue, 
nor,  in  covenant,  under  the  plea  of  performance.  If  there  were  but  one 
contracting  party,  the  action  is  to  be  brought  against  his  executor  or 
administrator;12  or,  if  the  contract  were  several,  or  joint  and  several,  an 

1  Wharton  v.  Hudson,  3  Rawle  7  Borland's  Appeal,  66  Penn.  St. 
390_  470.     But,  it  is  said,  that  a  grantee  of 

2  Hearsey  v.  Pruyn,  7  Johns.  179.  land,   subject   to    the    payment  of    a 

3  Hodgson  o.  Dexter,  1  Cr.  345.  ground-rent,  cannot  avoid  the  liability 
Parks  wfRoss,  11  How.  362.  Heidel-  thus  created,  by  an  assignment  to  a 
bers  School  District  v.  Horst,  62  Penn.  man  of  straw.  Academy  of  Music  v. 
St  301.  Smith,  54  Ibid.  130. 

4  Beach  v.  Morris,  12  S.  &  R.  16.  8  Neal  v.  Gilmore,  79  Penn.  St.  421. 

5  Fisher  v.  Lewis,  1  Clark  422.     Mc-  Hoskinson  v.  Eliot.  62  Ibid.  393. 
Quesney  v.  Hiester,  33  Penn.  St.  435.  9  Lang  v.  Keppele,  1  Binn.  123. 

6  Kunckle  v.  Wynick,  1  Dall.  305.  I0  Geddis  v.  Hawk,  10  S.  &  R.  33. 
Ghecan   v.  Young,  23   Penn.    St.  18.  u  Horton  v.  Cook,  2  Watts  40. 
Frank  v.  Maguire,  42  Ibid.  77.  u  Hambly  v.  Trott,  Cowp.  375. 
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action  lies  against  the  executors  or  administrators  of  the  deceased,  as 
well  as  against  the  survivor  ;x  but  the  suit  cannot  be  brought  against 
them  jointly,  because  one  is  to  be  charged  de  bonis  testatoris,  and  the 
other  de  bonis  propriis?  "  The  holder  of  a  joint  aud  several  bond  may 
elect  to  bring  a  separate  action  against  each  obligor,  or  a  joint  action 
against  all ;  if  he  proceed  by  separate  actions,  the  executor  of  a  deceased 
defendant,  as  well  as  the  survivor,  continue  liable ;  but  if  he  join  all 
the  parties,  and  one  of  them  .die  pending  the  suit,  the  remedy  against 
the  assets  of  the  deceased  is  terminated,  and  the  survivor  alone  is 
liable."3  So,  a  joint  and  several  note  may  be  declared  on,  as  the  indi- 
vidual note  of  either  of  the  makers.4 

§  1668.  Where  there  are  several  parties  jointly  interested  in  a  con- 
tract, or  jointly  responsible  for  the  performance  of  it,  they  must  all,  if 
living,  join  in  the  action  as  plaintiffs,  or  be  joined  as  defendants  f  but 
the  mode  of  taking  advantage  of  the  non-joinder,  in  the  two  cases,  is 
essentially  different.  In  the  case  of  the  omission  of  proper  parties  as 
plaintiffs,  the  defendant  may  avail  himself  of  it,  under  the  general  issue, 
as  a  ground  for  nonsuit  at  the  trial ;  or,  if  the  defect  appear  upon  the 
pleadings,  may  demur,  or  bring  a  writ  of  error,  and  where  the  action  is 
founded  upon  a  deed,  may  crave  oyer,  and  then  demur;6  but  for  the 
non-joinder  of  a  defendant,  he  can  only  plead  in  abatement,7  aud  it 
seems,  that  if  the  promise  were  made  by  the  defendant  jointly  with  one 
of  the  plaintiffs,  it  can  only  be  pleaded  in  abatement.8  The  courts  are 
by  no  means  willing  to  encourage  technical  delays  of  such  a  character, 
and  in  an  action  by  a  partnership,  the  names  of  the  partners  ought  to 
be  set  out  in  the  writ  and  declaration,  yet,  if  the  partnership  style  only 
be  used  in  an  action  on  a  single  bill,  and  the  defendant  plead  -non  est 
factum  and  payment,  and  go  to  trial,  he  cannot  avail  himself  of  the 
objection  on  the  trial.9   After  the  bankruptcy  of  a  partner,  he  cannot  be 

1  Enysu.  Donnithorne,  2  Burr.  1190.  Backenstoss  v.  Stahler,  33  Ibid.  251. 

2  1  Chit.  PI.  37.  Hoskinson  v.  Eliot,  '  Wilkins  v.  Boyce,  3  Watts  39. 
62  Perm.  St.  393.  Murphy  v.  Cress,  2  Whart.  33.    Grubb 

3  Walter  v.  Ginrich,  2  Watts  204.  v.  Foltz,  4  W.  &  S.  548.  Bellas  v 
Finney  v.  Cochran,  1  W.  &  S.  112.  Fagely,  19  Perm.  St.  273.  Good  Intent 
Miller  v.  Reed,  27  Penn.  St.  248.  The  Co.  v.  Hartzell,  22  Ibid.  277.  Potter 
law  in  this  respect  has  been  altered  by  v.  McCoy,  26  Ibid.  458.  Means  i>  Mil- 
the  act  22  March  1861  (P.  L.  186:  liken,  33  Ibid.  517.  Chorpenning  v 
Purd.  39),  which  provides,  that  the  Royce,  58  Ibid.  474.  Collins  v.  Smith' 
suit  shall   proceed   to   judgment  and  78  Ibid.  423. 

execution  against  the  estate  of  the  de-  8  Robinson  v.  Fisher,  3  Gaines  99  • 
cedent.   Dingman  v.  Amsink,  77  Penn.     contra,  Manwaring  v.  Newman   2  Bos' 

S\]i4-  ™  ,  ™-,      ,„,  &  Pul-  12°!  Mofffitt  *■  Van  Milligen; 

*  Morey  v.  Dotter,  4  Phila.  136.  Ibid.  124  n.  The  case  of  one  individual 

Marys  v.  Anderson,  24  Penn.  St.     being  a  member  both  of  a  plaintiff  and 

27«6'-,  c       ^   -,oo       ,    „            „,  defendant  firm,  is  provided  for  by  the 

1  Saund.  133  n.  1.  Morse  v.  Chase,  act  14  April  1X38,   P   L  457  •  Purd 

4  Watts  456.     In  an  action  ex  delicto,  1 1 20. 

the  non-joinder  of  a  proper  party  as  9  Porter  v.  Cresson,  10  S.  &  R  257 

plaintiff,  can  only  be  pleaded  in  abate-  Morse  v.  Chase,  4  Watts  456.     But  see 

ment.     Railroad  ».  Boyer,  13  Penn.  St.  McKinney  v.  Mehaffy   7  W   &  S   ^76 

497.    Deal    v.    Bogue,   20   Ibid.  228.  as  to  the  extent  of  this  doctrine 


2nt0N-  joinder.  125 

joined  as  plaintiff  with  his  copartner;  but  where  such  an  action  is 
brought  into  the  common  pleas  by  appeal  from  a  justice,  the  assignee 
may  be  substituted.1 

§  1669.  Omission  of  joint  2>l«intiffs.  If  one  or  more  joint  plain- 
tiffs be  omitted,  their  names  may  be  added  to  the  writ  by  way  of  amend- 
ment.2 If  the  defendant  have  promised  to  account  separately  with  the 
parties  concerned  in  a  joint  transaction,  according  to  their  respective 
interests,  each  may  have  a  distinct  action.3  So,  on  the  other  hand, 
where  the  defendant  has  promised  expressly  that  he  holds  money  for 
several  jointly,  who  would  otherwise  have  only  a  separate  right  of 
action,  they  may  all  join  in  one  action ;  as,  in  the  case  of  the  children 
of  an  intestate,  who  cannot  either  join  in  an  action  against  an  adminis- 
trator for  their  distributive  parts,  nor  sue  for  the  personal  estate,  without 
administration,  but  if  an  express  promise  be  made  to  them  jointly,  they 
may,  on  proof  of  such  promise,  sustain  a  joint  action  on  it,  and  after 
having  recovered,  may  settle  among  themselves  their  proportions  of  the 
fund.4  Where  an  action  is  abated  for  the  non-joinder  of  persons  who  are 
shown  to  be  liable,  and  a  new  suit  is  brought,  a  similar  plea  in  abate- 
ment will  not  be  allowed  in  such  second  suit,  though  put  in  by  the 
defendants  who  were  not  parties  to  the  first  action.5 

§  1670.  It  is  a  question  of  some  nicety,  in  consequence  of  the  conflict 
of  decisions  upon  the  subject,  when,  if  money  be  paid  by  two  persons  for 
the  benefit  of  a  third,  they  ought  to  join  in  an  action  for  the  whole  sum, 
and  when  each  ought  to  bring  a  separate  action  for  the  sum  he  has 
advanced.  In  one  case,  the  plaintiffs  and  the  defendant  had  been  part- 
ners ;  and  after  the  dissolution  of  their  partnership,  the  defendant  drew 
a  bill  in  their  joint  names ;  the  other  parties  to  the  bill  were  ignorant 
of  the  dissolution  of  the  partnership ;  and  the  holder  brought  an  action 
against  all  three;  one  of  them  pleaded  his  bankruptcy,  and  a  nolle  pro- 
sequi was  entered  as  to  him,  but  against  the  two  plaintiffs,  a  verdict 
passed  for  11561, ;  the  two  plaintiffs  were  never  partners,  after  the  disso- 
lution before  mentioned  ;  but  their  attorney  proved  that  he  had  dis- 
charged the  whole  demand  of  11561.,  at  the  request  of  both  the  plaintiffs  ; 
the  case  was  much  discussed,  as  to  whether  each  plaintiff  should  not 
have  brought  a  separate  action  for  his  share ;  but  on  an  affidavit  being 
produced  (by  direction  of  the  court),  that  the  attorney  advanced  the 
money  on  the  joint  credit  of  both  the  plaintiffs,  the  court  held  it  was  a 
joint  fund  from  which  the  payment  was  made,  and  a  joint  action  was, 
therefore,  maintainable.6  In  another  case,  the  plaintiffs  and  defendant 
had  been  joint  assignees,  under  the  bankruptcy  of  A. ;   the  solicitor's 

1  Merrill  v.  Tamany,  3  Penn.  St.  5  Witmer  v.  Schlatter,  15  S.  &  R. 
433  150.     But  the  plaintiff  must  neverthe- 

2  Act  4  May  1852,  P.  L.  574;  Purd.  less  prove  a  joint  liability  against  all 
itq  the  parties  named.     Witmer  v.  Schlat- 

»  Bunn    v.    Morris,    3    Caines    54.  ter,  2  Rawle  359. 

Hall  v   Lei<rh,  8  Cr.  50.     Carrington  v.  6  Osborne  v.  Harper,   5   East  22o  ; 

Crocker,  Wis.  Y.  336.  s.  c.  1  Smith  (K.  B.)  411. 

*  Lee  v.  Gibbons,  14  S.  &  R.  110. 
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bill  was  208/. ;  each  of  the  plaintiffs  paid  him  104/.,  and  brought  a  joint 
action  against  the  defendant,  the  other  assignee,  for  his  share ;  Lord 
Alvanley,  at  the  trial,  nonsuited  the  plaintiffs,  on  the  ground  that  each 
should  have  brought  a  separate  action  ;  and  on  motion  in  banc,  the  court 
of  common  pleas  were  of  the  same  opinion.1  In  a  third  case,  an  action 
was  brought  by  two,  to  recover  the  sum  of  446/.,  paid  by  them  (each  his 
share)  as  bail  in  error  for  the  defendants ;  it  was  contended,  on  the 
trial,  that  separate  actions  ought  to  have  been  brought  by  each  of  the 
plaintiffs,  because  the  money  paid  was  the  money  of  each,  and  there 
could  not  be  a  joint  action,  unless  it  were  paid  from  a  joint  fund ;  Bur- 
rough,  J.,  overruled  the  objection,  and  was  of  opinion,  that  as  the  plain- 
tiffs made  the  payment  to  the  defendant  in  error,  in  one  sum,  and  as  a 
joint  payment,  this  action  could  be  maintained  in  its  present  form  ;2  a 
rule  nisi  for  a  new  trial  was  obtained ;  but  the  result  has  not,  as  we 
could  learn,  been  reported.  The  following  case  in  this  state  will  illustrate 
this  subject :  two  distinct  firms,  A.  B.  and  C.  D.,  became  sureties  for  E., 
and  they  all  joined  in  giving  a  joint  and  several  note  for  the  debt  of  the 
latter;  and  it  was  held,  that  A.  B.  and  C.  D.  could  not  jointly  recover 
against  E.,  on  proving  a  payment  of  the  note  made  by  them,  without 
also  showing  that  such  payment  was  made  out  of  the  joint  funds  of  A.  B. 
and  C.  D.3  "  The  criterion,"  said  Gibson,  J.,  delivering  the  opinion  of  the 
court,  "  is  not,  whether  the  plaintiffs  were  jointly  liable  to  pay  the  debt, 
but  whether  they  actually  paid  it  jointly  ;  if  one  had  paid  the  whole,  it 
would  be  clear,  that  all  could  not  sue ;  but  joint  payment  can  be  made 
only  with  joint  funds ;  for  each  must  contribute  to  the  whole,  and  as 
payment  with  the  money  of  the  one,  cannot  be  payment  by  the  other, 
there  must  necessarily  be  an  undivided  interest  in  the  fund  out  of  which 
the  money  comes :  otherwise,  there  will  separately  be  payment  by  each 
of  particular  parts  of  the  debt."  An  action  against  the  owners  or 
drivers  of  public  stages  and  other  carriages  for  the  conveyance  of  pas- 
sengers, under  the  act  of  6th  March  1820,4  is  not  to  be  abated  on  account 
of  the  omission  of  the  names  of  any  of  the  owners,  but  the  suit  may  be 
sustained  against  any  one  of  them. 

§  1671.  Where  the  promise  or  covenant  was  made  to  several  parties 
jointly  and  severally,  all  must  join  in  bringing  the  action  ;5  but  if  made 
by  several  parties  jointly  and  severally,  the  plaintiff  has  an  election  to 
bring  separate  actions  against  each,  or  one  action  against  all ;  but  he 
cannot  elect  any  two  or  more  out  of  the  entire  number,  and  sue  them 
without  joining  the  others.6  Debt  on  judgment  must  be  brought  against 
all  the  parties  against  whom  the  judgment  was  obtained;7  and  even  in 
debt  on  the  statute  to  suppress  gaming,8  the  defendant  may  plead  in 
abatement  that  the  money  was  due  from  others  not  named,  as  well  as 

1  Brand  v.  Boulcott,  3  "Bos.  &  Pul.  '  1  Chit.  PI.  3.     Miohener  v.  Dale 

s'm-          vr       -,  r,       ,  t,   a  a  23  Penn.  St.  59.     Meason  v.  Koine,  67 

May  v.  May,  1  Car  *P4t  Ibid.  126.    Diehl  „.  Gilpin,  8  Phila.  15. 

3  Boggs  v.  Curtin,  10  S.  &  R.  211.  6  1  Savrad.  153,  n.  1 
See  App  v.  Coryell,  3  P.  &  W.  494.  7  2  Leon   220 

4  7  Sm.  L.  254 ;  Purd.  1336.  «  Bristow  v.  James,  7  T.  R   "57 
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himself;1  but,  generally,  in  debt  on  a  penal  statute,  it  is  otherwise. 
If  too  many  parties  be  joined  either  as  plaintiffs2  or  defendants,3  it 
is  fatal,  whether  the  objection  appear  on  the  record  or  be  disclosed 
at  the  trial,  and  it  is  unnecessary  to  plead  it  in  abatement;  but  the 
non-joinder  of  a  defendant,  who  should  have  been  joined,  in  an  action 
founded  on  a  joint  contract,  can  only  be  taken  advantage  of  by  a  plea 
in  abatement.4  The  act  of  1838,5  allowing  the  same  person  to  be  a 
plaintiff  and  defendant  in  a  cause,  is  restricted  to  cases  in  which  the 
same  individual  is  a  member  of  two  distinct  copartnerships:  hence,  one 
partner  cannot  bring  assumpsit  against  himself  and  his  copartners, 
instead  of  account-render  against  them.6  But  it  has  been  held,  that  a 
promise  to  pay  money  to  a  building  committee,  of  which  the  promissor 
was  one,  may  be  maintained  against  him,  in  the  name  of  the  other 
members  of  the  committee,  or  the  survivors  of  them.7 

§  1672.  Where  several  persons  have  a  joint  right  of  action,  any  one 
or  more  of  them  may  commence  an  action  in  the  names  of  all,  without 
the  consent  or  privity  of  the  others ;  and  this,  where  the  latter  have 
been  paid  their  respective  shares  or  interest ;  neither  would  their  release, 
in  such  case,  be  suffered  to  be  set  up  in  bar  of  the  action.8  By  the 
English  practice,  any  of  the  others  thus  joined  in  the  action  without 
their  consent,  may  apply  to  the  court  to  stay  proceedings,  until  they  shall 
be  indemnified  by  the  person  actually  bringing  the  action,  as  to  costs  of 
a  nonsuit  or  verdict  against  them.9  Where  there  are  thus  several  plain- 
tiffs named,  in  real  and  mixed  actions,  in  detinue  of  charters  (for  it 
sounds  in  the  realty),  and  in  all  personal  actions  by  executors  for  causes 
of  action  accruing  in  the  lifetime  of  the  testator,  if  one  or  more  of  them 
do  not  appear,  or  make  default  after  appearance,  the  other  may  have 
judgment  of  severance,  or,  as  it  is  technically  termed,  judgment  ad 
sequendum  solum.10  But  in  personal  actions  (with  the  exception  of  those 
by  executors,  and  of  detinue  of  charters),  there  can  be  no  summons  and 
severance  ;u  the  distinction  is,  that  where  two  or  more  voluntarily  join  in 
a  contract,  and  one  will  not  proceed  in  an  action  upon  it,  he  cannot  be 
severed ;  but  if,  by  law,  two  or  more  are  obliged  to  join  in  a  suit,  one 
refusing  to  proceed  in  it  may  be  summoned  and  severed.12     The  advan- 

1  Bristow  v.  James,  7   T.  R.   257.     Spencer,  7  Phila.  179. 

The  reason  of  the  distinction  is,  that  '  Chambers  v.  Calhoun,  18  Penn.  St. 
in    an   action   to  recover  money   lost  13                          „,„„««,,, 
at   play,    the    plaintiff    sues   in    debt  8  Sweigart  v.  Berk,  8  b.  &  K.  311. 
or  assumpsit  for  money  had  and  re-  It  has  been  decided,  in  the  state  of  Con- 
ceived.                                                    *  necticut,   that   where    a   severance  is 

2  Lockhart  v.  Power,  2  Watts  371.  made  of  a  joint  cause  of  action,  by  the 
Seibert  v.  McIIenry,  6  Ibid.  301.  party  liable  to  the  claim,  paying  to  one 

3  Corbet  v  Evans,  25  Penn.  St.  310.  or  more  his  or  their  proportion  of  the 
Rowan  v.  Rowan,  29  Ibid.  181.  debt,  then  the  others  may  bring  their 

4  See  supra,  1 1668,  note  7.  separate  actions  against  him.    2  Conn. 
*  Act    14    April   1838,   P.  L.  457 ;     697. 

Purd.  1120.  Arch-  P1-  60- 

o  McFadden  v.  Hunt,  5  W.  &  S.  468.  >•  Ibid.  59 
Hall  v.  Logan,  34  Penn.  St.  331 L     Mil-  Ibid.     Co.  Litt.  139 

ler  v.  Knauff,  2   Clark  11.     Price  v.  u  Poor  v.  Robinson,  10  Mass.  136. 
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tage  attendant  on  pursuing  this  course  is,  that  it  enables  the  plaintiff 
to  proceed  for  his  moiety,  and  in  some  cases,  for  the  whole ;  where  he 
proceeds  for  the  whole,  the  subsequent  death  of  the  plaintiff  severed  has 
no  effect  upon  the  suit ;  but  where  for  a  moiety  only,  such  death  will 
abate  the  suit.1 '  But  in  this  state,  there  would  seem  to  be  but  little  need 
of  adopting  the  English  practice ;  a  simpler  method  has  been  pointed 
out  as  a  more  suitable  course  for  similar  exigencies  in  all  personal 
actions.  Thus,  in  a  case  which  has  been  already  noticed,  the  action 
was  on  a  bond  given  to  the  obligees,  brought  by  seven  of  them  (the 
others  having  been  satisfied  their  shares),  the  condition  setting  out  a 
separate  interest  in  each,  and  it  was  decided,  that  the  action  could 
not  be  maintained  ;  that  it  ought  to  be  brought  in  the  names  of  all  the 
obligees  (they  being  alive),  and  that  the  judgment  might  be  entered  in 
such  a  manner  as  to  secure  the  separate  interest  of  each.  It  was  declared, 
also,  that  a  release,  under  such  circumstances,  would  be  collusive  and 
fraudulent,  and  consequently,  void.2 

§  1673.  Actions  ex  delicto.  In  regard  to  actions  for  torts,  if  the 
injury  were  to  the  absolute  or  relative  rights  of  persons,  the  action  must 
be  brought  in  the  name  of  the  party  injured.  A  right  of  action  for  a 
tort  is  nob  assignable ;  nor  does  it,  in  general,  follow  the  property  into 
the  hands  of  those  who  become  entitled  to  it,  on  the  death  of  the  party ; 
but  if  there  be  no  other  person  jointly  interested,  to  whom  the  cause  of 
action  will  survive,  the  right  is  in  general  extinguished,  according  to  the 
maxim  actio  personalis  moritur  cum  persona.3 

§  1674.  In  actions  for  torts,  the  person  who  committed  the  injury, 
either  by  himself  or  his  agent,  is  in  general  to  be  defendant.  All 
persons  are  liable  to  be  sued  for  their  own  tortious  acts  unconnected 
with,  or  in  disaffirmance  of  a  contract,  and,  therefore,  though  an  infant 
cannot,  in  general,  be  sued  in  an  action  in  form  ex  contractu,  unless  for 
necessaries,  he  is  liable  for  all  torts  committed  by  him,  as  for  slander  or 
assault,  and  in  detinue  or  trover  f  but  if  the  action  be  grounded  on  a 
contract,  the  plaintiff  shall  not,  by  changing  the  form  of  the  action  into 
an  action  for  a  tort,  vary  the  liability  of  the  infant  f  nor  can  he  be  a 
trespasser  by  prior  or  subsequent  assent,  but  only  by  his  own  act.6  An 
action  lies  against  any  person  who  was  a  party  to  a  trespass  or  conver- 
sion, or  assisted  in  it,  or  directed  it  to  be  done,  or  subsequently  assented 

1  Arch.  PL  59.  31  Leg.  Int.  37. 

2  Sweigart  v.  Berk,  8  S.  &  R.  308,  5  Penrose  v.  Curren,  3  Rawle  351. 
311.  Wilt  v.  AVelsh,  6  Watts  9.     But  see 

3  Under  the  act  of  1836,  all  personal  Vasse  v.  Smith,  6  Cr.  226,  where  an 
actions  survive,  except  suits  for  slan-  infant  supercargo,  though  held  not  lia- 
der,  libel,  or  wrongs  done  to  the  per-  ble  for  goods  intrusted  to  him,  in  an 
son.  Miller  v.  Wilson,  24  Penn.  St.  action  on  the  case  for  breach  of  his  in- 
122.  An  action  to  recover  damages  structions,  was  held  liable  in  trover, 
resulting  from  the  negligent  killing  of  though  the  goods  were  delivered  to  him 
certain  relatives  survives,  by  virtue  under  a  contract,  and  though  they  were 
of  the  act  15  April  1851,  g  18,  P.  L.  not  converted  to  his  own  use. 

674 ;  Purd.  1093.  »  1  Chit.  PI.  65.     See  Campbell  v. 

4  1  Chit.  PL  65.    McGee  v.  Willing,     Stakes,  2  Wend.  137. 
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to  it  ;x  and  a  master  or  principal  is  liable  for  the  negligence,  misconduct 
or  fraud  of  his  servant  or  agent,  while  acting  in  his  employment,  or 
within  the  authority  delegated  to  him,  and  for  the  acts  of  a  sub-agent, 
or  servant  of  the  agent  f  but  not  for  an  act  beyond  his  authority,  as 
where  the  agent  or  servant  is  only  authorized  to  sell,  and  he  makes  a 
false  affirmation  or  warranty  in  relation  to  the  goods  ;3  nor  for  the  wilful 
trespass  of  his  agent  or  servant,  committed  without  his  command  or 
assent  ;4  but  a  sheriff  is  liable  civiliter  for  the  extortion,  wilful  trespass, 
or  other  tort  of  his  deputy,  although  he  never  recognised  the  act;  and 
it  is  no  objection,  that  it  is  of  a  criminal  nature,  for  which  the  deputy 
might  be  answerable  eriminaliter.5 

§  1675.  An  action  for  a  tort  to  property  held  jointly  or  in  common, 
does  not  in  general  lie  between  the  tenants ;  this  rule,  and  some  of  the 
exceptions  to  it,  have  already  been  referred  to  in  speaking  of  the 
actions  of  trespass  and  trover.  The  assignee  of  an  estate  is  not  liable 
for  an  injury  committed  in  the  time  of  the  former  owner,  though,  if  he 
continue  a  nuisance  previously  erected,  he  is  liable  to  an  action  on  the 
case  for  such  continuance.6 

§  1676.  Plaintiffs  in  tort.  In  respect  of  the  parties  who  may  join 
as  plaintiffs  in  an  action  ex  delicto,  it  is  to  be  observed,  that  regularly 
where  two  or  more  are  jointly  entitled,  or  have  a  joint  interest,  they  may 
joiu  in  the  same  action  ;7  but  two  persons  cannot  join  in  an  action  of 
false  imprisonment,  assault  and  battery,  or  slander,  except  for  slander 
of  title,  and  for  words  spoken  of  them  in  the  way  of  their  trade  ;8  and  if 
too  many  persons  be  made  co-plaintiffs,  the  objection,  appearing  on  the 
record,  or  in  evidence  at  the  trial,  is  fatal.9  Where  there  are  several 
owners  of  a  chattel,  all  must  join  in  the  action,  and  if  one  sue  separately 
for  his  aliquot  share,  or  proportion  of  interest  in  it,  the  defendant  may 
give  the  joint  interest  of  the  others  in  evidence,  in  mitigation  of  damages; 
but  he  cannot  avail  himself  of  the  omission  to  unite  the  other  tenants 
in  common  in  the  suit,  to  defeat  the  action,  otherwise  than  by  pleading 
it  in  abatement.10  So,  joint-tenants,  and  tenants  in  common  of  land, 
must  join  in  an  action  of  trespass  quare  elausum  fregit,  though  the  non- 
joinder is  only  the  subject  of  a  plea  in  abatement;11  so,  in  an  action  for 
a  nuisance  to  land,  the  plaintiff  is  bound  to  join  his  co-tenants,  because 
his  title  must  come  in  question  as  the  foundation  of  his  claim.12 

1  Frantz  v.  Lenhart,   56  Perm.  St.     v.  Railroad  Co.,  51  Ibid.  573. 

365.  '  Schuylkill  Navigation  Co.  v.  Farr, 

2  Shaw  v.  Reed,  9  W.  &  S.  72.    Hays     4  W.  &  S.  362. 

v.  Millar,  77  Penn.  St.  238.  8  2   Saund.   116  a.,  117  a.     Bash  v. 

3  Gibson  v.  Colt,  7  Johns.  390.  Sommer,  20  Penn.  St.  159. 
1  Snodgrass  v.  Bradley,  2  Gr.  43.  9  1  Chit.  PI.  54. 

5  Hazard  v.  Israel,  1  Binn.  240.  Wil-        I0  Wheelwright  v.  Depeyster,  1  Johns, 
bur  v.  Strickland,  1  Rawle  458.    Over-  471.     Backenstoss  v.  Stahler,  33  Penn. 
holtzer  v.   McMichael,    10   Penn.   St.  St.  251.     Deal  v.  Bogue,  20  Ibid.  228, 
139.  "  Brotherson    v.    Hodges,  6  Johns. 

6  Com.  Dig.  "Action  on  the  Case  for  108.     Bradish  v.  Schenck,  8  Ibid.  151. 
Nuisance,"  B.     Brown  v.  Railroad  Co.,  Austin  v.  Hall,  13  Ibid.  286. 

12  N.  Y.  486.     Conhocton  Stone  Road        u  Low  v.  Mumford,  14  Johns.  426. 
VOL.  I. — 9 
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§  1677.  Joint  tort-feasors.  Where  a  tort  is  the  joint  act  of  several 
persons,  the  plaintiff  has  an  election  either  to  sue  them  all,  or  one  or 
any  number  of  them,  or  to  bring  separate  suits  against  each  j1  as,  for  a 
joint  trespass,2  or  the  joint  publication  of  a  libel  ;3  but  a  joint  action 
cannot  be  maintained  against  several  persons  for  speaking  the  same 
words.4  If  the  plaintiff  elect  to  bring  separate  suits,  he  may  recover 
against  each  defendant,  but  he  can  only  have  one  satisfaction,  and  satis- 
faction obtained  from  one  defendant  may  be  pleaded  by  the  other  in  bar 
of  the  action  against  him.5  The  omission,  as  defendants,  of  the  other 
wrongdoers,  is  not  even  a  ground  for  a  plea  in  abatement,  which  can 
only  be  in  those  cases  where  regularly  all  the  parties  ought  to  be  joined, 
and  not  where  the  plaintiff  may  join  them  all,  or  not,  at  his  election  ; 
and  even  if  it  appear  from  the  plaintiff's  pleadings,  that  the  act  was 
done  jointly  by  the  defendant  and  another,  he  cannot  avail  himself  of 
it  in  any  way.7  There  is,  however,  a  distinction  between  personal  actions 
of  tort,  and  such  actions  where  they  concern  real  property.  Therefore, 
if  only  one  tenant  in  common  be  sued  in  trespass,  trover  or  case,  for 
anything  respecting  the  land  held  in  common,  he  may  plead  the  tenancy 
in  common  in  abatement;6  but  this  rule  does  not  apply  where  the  title  to 
land  cannot  come  in  question;  thus,  where  the  act  complained  of  consists 
in  a  malfeasance,  as  if  the  defendants  have  erected  a  nuisance  on  their 
land,  no  advantage  can  be  taken  of  the  non-joinder,  for,  in  such  case, 
their  title  cannot  come  in  question,  and  they  are  equally  liable,  whether 
they  have  a  right  in  the  land  or  not;  but  where  the  tort  consists  in  the 
omission  of  some  act,  which  as  owners  they  were  bound  to  perform,  then 
all  must  be  joined,  as,  in  such  case,  the  title  to  realty  will  come  in  ques- 
tion, that  is,  whether  the  defendants  by  reason  of  their  ownership,  were 
bound  to  perform  the  act,  for  the  omission  of  which  the  action  is  brought.8 
If  several  persons  be  made  defendants  jointly,  where  the  tort  could  not 

1  2  Sauna.  117  a.  Klauder  v.  Mc-  one  only  of  the  defendants,  if  he  alone 
Grath,  35  Penn.  St.  128.  Smith  n.  were  guilty.  Leidig  v.  Bueher,  74 
Rines,  2  Sumn.  338.  Penn.  St.  65.     And  see  Bard  v.  Yohn, 

2  Ibid.    In  trover  against  husband  26  Ibid.  485. 

and  wife,  it  is  proper  to  allege  a  joint  4  Glass  v.  Stewart,  10  S.  &  R.  222. 

conversion ;     they     may     be    jointly  Carvill  v.  Coehran,  1  Phila.  399. 

charged    with    a    conversion    of    the  5  Livingston  v.  Bishop,  1  Johns.  290. 

plaintiff's  goods,  as  they  may  with  a  Thomas  v.  Rumspy,  6  Ibid.  26.     Knox 

joint  assault  and  battery,  or  in  gen-  v.  Work,  1  Bro.  101. 

eral,  with   any   other  tort,  in  which  6  Rose  v.  Oliver.  2  Johns.  365.    Nor 

they  were  joint    participants.     Such  can  he  call  on  the  other  wrongdoer  for 

action  is  joint  and  several  in  its  na-  contribution.     Pearson   v.    Skelton     1 

ture,  and  there  may  be  a  verdict  and  M.   &  W.  504.     Andrews  v.  Murray 

judgment  against  one  and  in  favor  of  33  Barb.  354.     But  this  doctrine  does 

the  other.      Stewart   v.    Dearing,    36  not  apply,  where  the  parties,  though 

£mi     "  276'     -r,  Joint  wr°ngdoers,  are  not  in  pari  c?e- 

Thomas  v.  Rumsey,  6  Johns.  26.  lido.     Chicago    o.    Robbins,   2   Black 

In  a  joint  action  for  the  publication  of  418.    Rochester  o.  Montgomery  9  Hun 

a  libel,  there  must  be  evidence  of  a  394;  s.  c.  72  N.  Y.  65. 

combination  between  the  defendants  to  '  1  Saund.  291  e. 

commit  the  wrong  complained  of;  but  8  Low  v.  Mumford,  14  Johns.  426. 
the  plaintiff  may  have  a  verdict  against 
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in  point  of  law  be  joint,  they  may  demur,  or  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error;  but  the  objection  may  be  removed 
by  the  plaintiff  taking  a  verdict  against  one  only,  or  if  damages  be 
assessed  against  each,  by  entering  a  nolle  prosequi  as  to  one,  after  the 
verdict  and  before  judgment.1  In  other  cases,  where,  in  point  of  lav, 
several  persons  may  be  jointly  guilty  of  the  same  offence,  the  joinder  of 
too  mauy  as  defendants  constitutes  no  objection,  and  one  of  them  may 
be  acquitted,  and  a  verdict  taken  against  the  others,2  although  they 
pleaded  the  general  issue  jointly;3  but  not  on  a  joint  plea  of  justifica- 
tion, for  there,  if  it  be  not  supported  as  to  all,  neither  of  the  defendants 
can  be  protected  under  it.4 

§  1678.  Married  women.  Before  the  passage  of  the  married  wo- 
man's act,  which  will  be  treated  at  large  in  a  succeeding  chapter,  no 
action,  either  ex  contractu  or  ex  delicto,  could  be  supported  by  or  against 
a  married  woman,  during  the  coverture,  without  joining  her  husbaud  as 
party;  but  where  a  feme  covert  sued  without  joining  her  husband,  the 
objection  must  be  pleaded  in  abatement,  and  will  not  avail  in  arrest  of 
judgment  or  on  a  writ  of  error  ;5  such,  indeed,  is  still  the  law  in  all 
cases  to  which  that  act  does  not  reach.  Where  an  action  is  thus 
brought  conjointly  by  a  woman,  in  her  own  and  her  husband's  name,  to 
recover  her  separate  property,  he  will  not  be  allowed  to  discontinue  or 
release  it  ;6  neither  will  his  debts  be  admitted  as  a  set-off  on  the  part  of 
the  defendant.7  A  feme  covert  defendant,  sued  without  her  husband,  is 
never  estopped  by  any  acts  or  declarations  from  availing  herself  of  her 
coverture.8  But  the  husband  may  frequently  sue  or  be  sued  alone,  for 
matters  relating  to  or  affecting  the  wife ;  and  the  question  in  what  cases 
the  wife  may  or  must,  or  need  not,  or  must  not  be  joined,  depends  prin- 
cipally on  the  circumstance  whether  the  cause  of  action,  after  the  death  of 
the  husband,  would  survive  to  or  against  the  wife.  Thus,  where  a  cove- 
nant or  obligation,  or  promissory  note,  is  made  to  the  wife  alone,  or  to 
the  husband  and  wife,  the  cause  of  action  will  survive  to  her,  and  they 
may  join  in  a  suit  upon  it,  or  he  may  sue  alone.9  As,  formerly,  by  the 
marriage,  the  chattels  of  the  wife  in  possession  vested  absolutely  in  the 
husband,  the  rule  was,  that  she  should  not  be  joined  with  him  for  a  conver- 
sion of  them,  subsequently  to  the  coverture.10    They  must,  however,  have 

1  Weakly  v.  Royer,  3  Watts  460.  may  be  pleaded  in  bar.  Steer  v.  Steer, 
And  see  Smith  v.  Bradley,  16  Leg.  Int.     14  S.  &  R.  379. 

m  6  Perry  v.  Boileau,  10  S.  &  R.  210. 

2  1  Chit.  PL  74-5.  Stewart  v.  Dear-  7  Jamison  v.  Brady,  6  S.  &  R.  466. 
ing  36  Lea.  Int.  276.  Nor  can  the  damages  recovered  in  the 

3  Van  Deusen  v.  Van  Slyck,  15  name  of  husband  and  wife,  for  a  per- 
Johns.  223.  sonal  injury  to  the  wife,  be  attached 

4  Drakp   v    Barrvmore,    14   Johns,  by  the  husband's  creditors.     Jeanes  v. 

166  DaTls>  3  Clark  60- 

5  Perry  v  Boileau,  10  S.  &  R.  208.  8  Keen  v.  Coleman,  39  Penn.  St.  299. 
Donaldson  v.  Marines,  4  Yeates  127.  9  Schoonmaker  v.  Blmendorf,  10 
Rangier  v.  Hummel,  37  Penn.  St.  130.  Johns.  49.  Ankerstein  v.  Clarke,  4  T. 
But  where  coverture  goes  to  the  dis-  R.  616. 

ability  of  the  plaintiff  to  contract,  it       w  Blanchard  v.  Blood,  2  Barb.  352. 
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joined  in  an  action  for  a  debt  due  the  wife  dum  sola;  unless  some  new 
consideration,  as  forbearance,  intervened  on  the  part  of  the  husband,1 
though,  after  her  death,  he  might  administer  and  recover,  for  his  own 
benefit,  her  choses  in  action  ;2  or,  should  he  die,  before  reducing  them  into 
possession,  the  right  passed  to  his  representatives,  and  not  to  the  next  of 
kin  of  the  wife.3  But  if  the  wife  survived  the  husband,  her  choses  in  ac- 
tion, not  reduced  into  possession  during 'the  coverture,  did  not  go  to  his 
representatives,  upon  his  death  ;4  and  not  only  debts,  but  other  causes 
of  action,  survived  to  the  wife,  which  arose  before  coverture,  as  to  which 
she  must  be  joined  in  the  action  ;5  and  if  they  accrued  during  the  cover- 
ture, in  respect  of  her  real  estate,  or  for  any  personal  wrongs  done  her, 
she  might  be  joined  in  the  action,  or  the  husband  might  sue  alone.6 
Upon  the  same  principle,  if  the  debts  of  the  wife  dum  sola  were  not 
recovered  against  the  husband  and  wife  jointly,  during  the  lifetime  of 
the  latter,  he  could  not  be  charged  with  them,  either  at  law  or  in  equity, 
after  her  death.7  But  if  she  left  behind  her  any  choses  in  action,  these, 
although  they  belonged  to  him  as  her  representative,  were  to  be  consid- 
ered as  assets,  in  respect  of  which  he  would  be  chargeable  for  her  debts.8 
The  ,husband  could  not  be  sued  alone,  without  an  express  assumption  by 
him,  for  the  debt  of  his  wife  contracted  before  their  marriage,  or  her  tort 
before  or  during  coverture,  and  after  his  death  the  cause  of  action  sur- 
vived against  her.9  Wherever  the  wife  was  joined,  it  must  be  shown 
how  she  had  an  interest.10  The  rule  requiring  the  husband  to  be  made  a 
party  extended  to  those  cases  in  which  the  wife  sued,  or  was  sued  in  a 
representative  capacity,  as  an  executrix  or  administratrix.11  If  the  wife 
was  improperly  joined  where  the  husband  ought  to  sue  alone,  or  was 
sued  alone,  or  was  omitted  where  she  ought  to  be  joined,  the  defect  was 
fatal,  and  it  was  unnecessary  to  take  the  objection  by  a  plea  in  abate- 
ment.12 Where  she  sued,  omitting  her  husband,  we  have  before  seen, 
that  the  non-joinder  was  only  an  objection  in  abatement. 

§  1679.  Joinder  of  husband  and  wife.  The  criterion  whether  an 
action  may  be  brought  in  the  name  of  the  husband  and  wife,  or  the  hus- 
band alone,  has  been  held  to  be  this :  whether,  on  the  husband's  death, 
it  would  survive  to  the  wife  ?  .  If  it  would,  the  action  might  be  in  the 
name  of  both ;  if  it  would  not,  it  must  be  in  the  name  of  the  husband 
alone.13  In  a. declaration  in  ejectment  for  the  wife's  lands,  it  was  deter- 
mined, she  must  be  joined  as  a  party;  and  it  was  not  enough,  for  the 
action  to  be  rightly  entitled,  if  in  the  body  of  the  writ  the  right  of  pos- 

1  Morse  v.  Earl,  13  Wend.  271.  479. 

2  Clay   o.   Irvine,   4  W.   &  S.  232.         6  Ibid. 

And  he  may  recover,  without  an  admin-  '  Nutz  v.  Reutter,  1  Watts  229. 

istration.     Moyer's  Appeal,   16  Penn.  8  1  Camp.  198  n. 

St.  405.  9  Nutz  v.  Reutter,  ut  supra. 

3  Whitaker  v.   Whitaker,  6  Johns.  10  1  Chit.  PI.  40. 

112-  "  Byrne  i>.  Van  Hoesen,  5  Johns  66. 

1  McVaugh  v.  MoVaugh,  10  Phila.       "  Nutz  v.  Ruetter,  ut  supra. 

457  •  .  "  Fairohild  v.  Chaustelleux,  8  Watts 

6  Decker  v.  Livingston,   15  Johns.     412. 
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session  were  asserted  merely  to  be  in  the  husband.1  Where  a  legacy  was 
left  to  a  married  woman,  whose  husband  had  deserted  her,  and  from 
whom  she  was  subsequently  divorced  from  the  bonds  of  matrimony,  and 
after  the  divorce,  she  demanded  payment  of  the  legacy  from  the  execu- 
tors of  the  will,  which  they  refused,  on  the  ground  that  the  husband 
was  alone  entitled  to  it,  he  having  never  claimed  it,  and  it  being  uncer- 
tain whether  he  were  dead  or  living,  it  was  held,  that  the  wife  was  enti- 
tled to  recover.2  Where  they  join  in  an  action,  in  right  of  the  wife, 
advantage  may  be  taken,  on  the  general  issue,  of  the  woman  being  the 
wife  of  another  person,  and  not  of  the  plaintiff.3 

§  1680.  How  far  the  general  principles  of  the  law,  above  stated,  have 
been  altered,  will  be  hereafter  more  fully  considered.  It  is  sufficient  for 
the  present  purpose,  to  observe  that,  by  the  act  of  1850,4  it  is  provided, 
that  "any  suit  or  suits  at  law  touching  or  concerning,  or  for  the  recovery 
of  any  property,  real,  personal  or  mixed,  belonging  or  secured  to  any 
married  woman,  may  be  brought  in  the  names  of  such  married  woman 
and  her  husband,  to  the  use  of  the  said  married  woman ;  and  a  recovery 
in  such  suit  or  suits  shall  be  for  the  exclusive  benefit  of  such  married 
woman."  Before  this  act,  it  was  held,  that  the  married  woman,  under 
the  act  of  1848,  might  maintain  a  suit  in  her  own  name  ;5  and  such 
seems  still  to  be  the  view  of  the  supreme  court,  notwithstanding  the  act.6 
Where  a  married  woman  claims  money  in  the  hands  of  another  as  her 
separate  property,  she  must  show  that  she  acquired  it  in  her  own  right, 
since  the  passage  of  the  act  of  1848;  the  husband  is  presumed  to  be 
the  owner  of  all  the  personal  property  possessed  by  the  family,  until  the 
contrary  appears.7  A  positive  and  clear  declaration,  at  the  time  of 
receiving  the  wife's  chose  in  action  (prior  to  1848),  may  be  sufficient  to 
establish  that  the  husband  is  trustee  for  the  wife ;  but  loose  declarations 
of  an  intention  to  repay  the  money  are  not  enough.  Where  the  wife 
directs  her  husband  to  apply  her  money,  received  after  the  passage  of 
the  act  of  1848,  in  a  certain  manner,  for  her  own  comfort  and  benefit, 
she  is  barred  from  any  claim  upon  her  husband's  estate  for  the  money 
thus  expended.8 

§  1681.  A  suit  for  trespass  to  the  wife's  property  should  be  brought  in 
the  name  of  husband  and  wife,  to  the  use  of  the  wife.9  In  an  action  of 
ejectment  against  husband  and  wife,  for  the  undivided  moiety  of  a  tract 
of  land,  an  amendment  may  be  made  on  the  trial,  striking  out  the  wife's 
name  as  a  defendant,  and  claiming  the  entire  tract ;  and  a  husband  may 

1  Atkinson  v.  Rittenhouse,  5  Penn.  134. 

St.  103.  7  Topley  v.  Topley,  31  Penn.  St.  328. 

z  Wintereast  v.  Smith,  4  Rawle  177.  And  see  Bright.  Dig.  1290-1. 

3  Lopez  v.  Mayor,  1  Yeates  551.  8  Johnston  v.  Johnston,  31  Penn.  St. 

4  Act  25  April  1850,  ?  39,  P.  L.  576  ;  450. 

Purd.  1007.  9  Keeney  v.  Good,  21  Penn.  St.  349. 

5  Boileau  v.  Bute,  Nisi Prius,  Phila.,  An  action  entitled  "A.  B.  intermar- 
Dec.  1849  ;  Burnside,  J.  And  see  ried  with  C,  late  C.  D.,"  to  which  the 
Goodyear  v.  Rumbaugh,  13  Penn.  St.  declaration  corresponds,  does  not  make 
482.  the  wife  a  party.     Atkinson  v.  Ritton- 

0  Sheidle  v.  Weishlee,  16  Penn.  St.     house,  5  Ibid.  103. 
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defend  his  possession  under  his  wife's  title.1  A  declaration  in  a  suit 
against  husband  and  wife,  to  charge  the  wife's  estate,  must  show  that  the 
debt  was  contracted  by  the  wife,  and  for  necessaries.2  In  an  action  to 
recover  a  sum  of  money,  made  up  of  the  earnings  of  a  married  woman 
during  coverture,  and  which  she  had  deposited  with  another  married 
woman,  and  the  wives  were  joined,  it  was  determined  that  the  husbands 
alone  should  have  been  parties.3  A  married  woman  may  be  trustee, 
subject  to  her  legal  incapacity  to  deal  with  the  estate  vested  in  her,  and 
can  sue  as  trustee,  by  joining  her  husband.4 

§  1682.  Description  of  the  parties.  We  will  close  this  chapter  with 
mentioning  a  few  cases  relating  to  the  description  of  the  parties  to  an 
action.  In  all  legal  proceedings,  the  parties,  plaintiffs  and  defendants, 
should  be  brought  by  name  on  the  record,  and  it  is  irregular  to  omit  the 
names,  or  part  of  the  names,  of  any  of  them;  but  this  irregularity  is 
not  always  matter  of  error,  and  there  are  some  instances  which  form 
exceptions  to  the  general  rule.  In  the  description  of  a  party  to  a  writ, 
junior  or  younger  is  no  part  of  the  name;  but  merely  an  addition  by 
use,  and  serving  for  a  convenient  distinction,  when  a  father  and  a  son 
have  each  of  them  the  same  Christian  name  and  surname,  or  when  two 
persons  of  the  same  name  and  occupation  reside  in  the  same  town.5  And 
it  seems  not  to  be  necessary  to  state  such  addition  in  a  writ,  except  in 
the  case  where  there  is  a  father  and  a  son  of  the  same  name,  and  the  son 
is  made  defendant;  and  other  words  describing  the  defendant  as  the 
son  are  equivalent;  even  in  this  case,  if  the  description  be  omitted,  and 
the  right  defendant  appear  and  plead,  he  cannot  afterwards  object  for  the 
uncertainty.  Where  the  omission  respects  the  plaintiff,  it  is  not  a  cir- 
cumstance which  can  be  taken  advantage  of  in  abatement ;  but,  if  at 
all,  it  must  be  by  objecting  to  written  evidence  offered  in  support  of  the 
action,  if  there  be  any  variance  ;  and,  perhaps,  even  in  that  respect,  a 
variance  in  the  addition  or  description  of  the  person  would  be  imma- 
terial ;  at  any  rate,  he  would  be  allowed  to  amend  his  writ  and  decla- 
ration, by  adding  junior  to  his  name,  so  as  to  conform  them  to  his 
evidence.  It  is  irregular,  to  bring  an  action  for  or  against  a  company, 
without  naming  all  the  parties;  yet  this  will  not  be  an  objection  in  a 
court  of  error ;  for  after  verdict,  a  party  suing  or  being  sued  by  the 
name  of  A.  B.  &  Co.,  will  be  presumed  to  be  in  fact  of  that  name.6  So, 
there  is  a  decided  case,  in  which  "  the  widow  M.  and  son,"  was  considered 
as  the  name  and  cognomen  of  a  party ;  and  it  was  said,  that  the  objection, 
in  such  case,  ought  to  have  been  taken  by  plea  in  abatement.7     So,  too, 

1  Barnoord  v.  Kuhn,  36  Penn.  St.  Seitz  v.  Buffum,  14  Penn.  St.  69.  See 
383-  McKinney  v.  Mehaffy,  7  W.  &  S.  278 

2  Parke  u.  Kleeber,  37  Penn.  St.  251.  Ridgway's  Appeal,  15  Penn   St   177 
Berger  v.  Clark,  79  Ibid.  340.  '  Duncan,  J.,  in  10  S.  &,  R.  258     See 

3  Williams  v.  Coward,  1  Gr.  21.  also  1   Stark.  47.     But  a  suit  cannot 

4  Still  v.  Ruby,  35  Penn.  St.  373.  be  maintained  in  the  name  of  "  the 
"  Kincaid  v.  Howe,  10  Mass.  203.  heirs  of  A.,  by  their  agent."  Frankem 
6  Porter  o.  Cresson,  10  S.  &  R.  257.     v.  Trimble's   Heirs,  5   Penn    St    520 

s.  p.  Morse  v.   Chase,  4  Watts  456.     And  a  promise  to  the  "guardians  of 


DESCRIPTION   OF   PARTIES.  135 

of  a  misnomer  of  the  defendant ;  if  he  appear  and  plead  by  his  right 
name,  the  objection  will  be  cured;1  and  if  the  mistake  have  been 
occasioned  by  his  fault,  an  amendment  will  be  allowed.2  So,  where  two 
partners,  one  ostensible,  the  other  dormant,  agreed  by  private  articles  of 
copartnership,  to  transact  business  in  the  name  of  the  ostensible  partner, 
Nathan  Smith,  but  the  business  was  carried  on  in  the  name  of  N. 
Smith,  it  was  held,  in  an  action  against  both  partners,  on  a  contract 
made  in  the  name  of  N.  Smith,  that,  to  avail  themselves  of  this 
objection,  they  should  plead  it  in  abatement,  and  that  they  could  not 
make  it  the  ground  of  a  nonsuit  at  the  trial.3 

§  1683.  And  where  the  narr.,  in  an  action  for  breach  of  promise, 
averred  the  defendant  to  have  married  subsequently  one  Anne,  the 
name  being  laid  under  a  videlicet,  it  was  held,  that  it  was  not  a  fatal 
variance  that  the  true  name  was  Hannah.4  The  insertion  or  the  omission 
of  one  or  more  of  several  Christian  names,  or  their  initials,  is  a  matter 
of  indiiference,  as  the  law  knows  of  but  one  Christian  name.5  The 
Christian  and  surnames  of  the  plaintiffs  should  regularly  correspond 
in  the  affidavit  to  hold  to  bail  (if  the  original  process  be  a  capias)  and 
the  writ ;  as,  if  there  be  a  variance  or  omission,  it  might  be  said  that 
they  were  not  the  same  plaintiffs ;  but  a  variance  between  the  affidavit 
to  hold  to  bail  and  the  writ,  the  former  omitting,  the  latter  containing, 
the  Christian  names  of  the  plaintiffs,  is  not  a  sufficient  reason  to  dis- 
charge the  bail,  after  bail  has  been  perfected.6  Where  the  defendant's 
name  is  set  forth  in  the  original  writ  with  a  middle  initial,  whereas,  in 
fact,  he  has  no  middle  name,  it  seems,  that  the  plaintiff  may  declare 
against  him  in  his  right  name,  notwithstanding  the  error  in  the  writ, 
and,  in  case  of  non-appearance,  may  take  judgment  against  him  by 
default.7  And  it  may  be  considered  as  settled,  that  the  omission  of  the 
initial  letter  of  a  party's  name  is  not  fatal.8  By  the  act  of  4th  May 
1852,  all  questions  as  to  variance  of  names  of  plaintiffs  or  defendants 
are  put  to  rest ;  the  court  having  power  under  that  act  to  amend  in  all 
such  cases. 

the  minor  children  of  A.,"  is  a  promise  4  Moritz    v.   Melhorn,  13  Penn.  St. 

to  the  minors,  and  should  be  sued  in  331. 

their  name.    Carskadden  v.  McGhee,  7  5  Bratton  v.  Seymour,  4  Watts  329. 

W.  &  S.  140.  Paul  v.  Johnson,  9  Phila.  32. 

1  Gilbert  v.  Nantucket  Bank,  5  Mass.  6  Robeson  v.   Thompson,   4    Halst. 
97.     See  Whittier  v.  Gould,  8  Watts  97. 

485..  '  Hartshorn  v.  Mercer,  3  Clark  505. 

2  Bullard    v.    Nantucket    Bank,    5  8  Knabb's  Appeal,  10  Penn.  St.  186. 
Mass.  99.  Except,  perhaps,  as  to  the  indexing  of 

3  Mifflin  v.  Smith,  17  S.  &  R.  167.  ajudgment.     See  Wood  v.  Reynolds,  7 
And  see  Jones  v.  Fegely,  4  Phila.  1.  W.  &  S.  406. 
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§  1684.  Though  the  action  of  account-render  has,  in  a  great  measure, 
fallen  into  disuse  in  England,  owing  to  the  technical  difficulties  with 
which  it  was  perplexed  at  common  law,  yet,  in  this  state,  it  was  fre- 
quently recurred  to  as  a  legal  remedy,  prior  to  the  extension  of  the 
equity  jurisdiction  of  the  courts,  by  the  act  of  1840,1  to  all  such  cases 
as  by  the  common  law  and  the  usages  of  the  commonwealth  had  there- 
before  been  the  subject  of  the  action  of  account-render.2    And  many  of 
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i  Act  13  October  1840,  1 19,  P.  L.  7  ; 
Purd.  40. 

2  As  courts  of  equity  will  not  enter- 
tain jurisdiction,  where  the  plaintiff 
has  an  adequate  remedy  at  law,  it  is 


provided  by  this  act,  that  no  bill  in 
chancery  shall  be  entertained,  unless 
the  counsel  filing  the  same  shall  cer- 
tify that,  in  his  opinion  the  case  is  of 
such  a  nature  that  no  adequate  remedy 
(137) 
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the  difficulties  surrounding  the  action  at  common  law  have  been  remedied 
by  legislative  enactment.  Account  is  a  writ  or  action  brought  against 
a  man,  who,  by  means  of  his  office,  as  a  guardian,  or  of  some  business 
he  has  undertaken,  as  an  agent,  or  some  money  he  has  received  for 
another,  ought  to  render  an  account  to  him,  and  refuses  to  do  it,  and  he 
that  calls  him  to  an  account  shall  recover  of  him,  not  only  what  shall 
be  found  due,  but  damages  also  for  the  wrong  done  him.1  The  action  is 
founded  on  contract,  express  or  implied,2  and  privity  in  law,  or  by  pro- 
vision of  the  parties ;  it  must  be  for  things  uncertain,  and  the  defendant 
must  not  be  a  person  who  has  any  claim  in  the  thing  to  be  accounted 
for.3  By  the  statute  of  limitations,  actions  of  account  (other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants)  must  be  commenced  within  six 
years  after  the  cause  of  action  accrued ;  this  exception  extends  only  to 
cases  where  there  are  mutual  accounts  and  reciprocal  demands.4  This 
action  is  not  within  the  jurisdiction  of  a  justice  of  the  peace.5 

'  §  1685.  When  account  lies.  Account  lies,  at  common  law,  against 
a  guardian  in  socage,6  bailiff  or  receiver,  to  compel  an  account  of  profits 
or  moneys  received  by  the  defendant;7  and  by  the  statute  4  &  5  Ann., 
c.  16,  §  27  (in  force  in  this  state),  it  may  be  maintained  against  the 
executors  and  administrators  of  every  guardian,  bailiff  and  receiver; 
and  also  by  one  joint-tenant  and  tenant  in  common,  his  executors  and 
administrators,  against  the  other,  as  bailiff,  for  receiving  more  than 
comes  to  his  just  share  or  proportion ;  and  against  his  executors  and 
administrators.8  Lord  Coke  says,  the  action  of  account  was  first  given 
to  executors,  by  the  statute  of  Westminster  II.  (13  Edw.  I.);  to  the 
executors  of  executors,  by  the  statute  25  Edw.  III.,  c.  5 ;  and  to  admin- 
istrators, by  the  statute  31  Edw.  III.,  c.  II.9 

can  be  obtained  at  law,  or  that  the  re-  tenures  are  allodial,  not  feudal.     Wal- 

medy  at  law  will  be  attended  with  great  lace  v.  Harmstad,   44   Perm.  St.  492. 

additional    trouble,  inconvenience    or  The  grant   to  William  Penn  was  an 

delay.      But,  as  the  courts  of  Philadel-  absolute    one.      Case    of   Proprietary 

phia  prior  to  the  passage  of  this  act,  had  Claims,    10  Haz.  Pa.  Reg.  113.      See 

the  jurisdiction  of  a  court  of  chancery  Scott  on   the  Intestate   Laws   59-60- 

so  far  as  relates  to  the  supervision  and  and     Cadwalader    on    Ground-Rents, 

control  of  partnerships,   it  has  been  ch.  1. 

decided,  that,  in  this  county,  such  certi-  '  Co.  Litt.  171  a. 

ficate  is  not  required  to  a  bill  for  the  8  Tidd   1.     Coleman  v.   Coleman,  1 

settlement   of  a   partnership   account.  Pears.  470.     The  heirs  of  a  decedent 

Bachman  v.  Einhorn,  5  W.  N.  C.  250.  cannot  maintain  account-render  against 

1  Imp.  M.  PI.  143.  the  widow,  who  remains  in  possession, 

2  King  of  France  v.  Morris,  cited  3  but  receives  no  rents.  Kelley  v.  Kel- 
Yeates  251.     Conklin  v.  Bush,  8  Penn.  ley,  36  Leg.  Int.  284. 

St.  516.    Bish  v.  Bish,  1  Am.  L.  J.  167.         9  2  Inst.   404.     These    statutes   all 

3  1  Dane  Abr.  c.  8,  164.     Imp.  M.     extend  to  Pennsylvania.    Rob.  Dig  11 
PI-  143.  249,  250.     It  is  said,  that  the  statutes 

*  See  supra,  \  1631.  do   not    give    the    action   of   account 

5  Wright  v.  Guy,  10  S.  &  R.  227.  against  an  executor  who  makes  a  profit 

6  As  guardianship  in  socage  springs  of  the  estate  of  his  testator.  Anon., 
wholly  from  tenure,  it  can  have  no  ex-  1  Hayw.  226.  See  Conklin  v.  Bush  8' 
istence  in   Pennsylvania,   where  land  Penn.  St.  514. 
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§  1686.  Partners.  At  common  law,  joint  partners  may  sustain 
an  action  of  account  against  each  other,  when  the  proceeds  of  the 
partnership  business  have  been  received  by  one  of  them,  and  he  refuses 
to  account  for  the  same.1  But  one  partner  cannot  maintain  account- 
render  against  his  two  copartners  jointly,  without  showing  a  joint 
liability  to  account ;  they  are  liable  to  account  to  each  other,  severally, 
but  not  jointly.2  It  is  not  limited,  however,  to  the  members  of  mer- 
cantile partnerships  ;  it  lies  where  there  is  a  partnership  in  any  kind  of 
business.3  But  as  the  action  lies  only  on  the  ground  that  money,  or 
its  equivalent,  has  come  to  the  hands  of  the  defendant,  to  be  accounted 
for,  it  cannot  be  maintained  against  a  dormant  partner,  who  received 
nothing,  and  has  therefore  no  account  to  render.4  It  will  not  lie  for  a 
proportionate  part  of  the  losses  sustained;  the  remedy  in  such  case  is  in 
equity.5  If  a  settlement  between  partners  be  set  aside  for  fraud,  the 
parties  are  remitted  to  their  original  rights,  and  one  of  them  can  main- 
tain account-render  against  the  other.6 

§  1687.  Trustees.  An  action  of  account-render  lies  by  cestui  que  trust 
against  his  trustee,  who  has  received  the  profits  of  lands  ;7  and  against  a 
testamentary  trustee,  for  an  account  of  his  receipts  and  expenditures  ;8 
and  it  is  expressly  given  by  the  act  of  1834,  against  an  executor,  for 
the  recovery  of  a  legacy.9  It  lies  by  landlord  against  tenant,  who  is 
bound  to  render  a  portion  of  the  profits  as  renl  ;10  and  against  a  father, 
who  takes  possession  of  and  manages  the  estate  of  his  deceased  son,  with- 
out administering — he  may  be  held  liable  as  agent  or  bailiff.11  It  lies 
against  an  attorney,  for  an  account  of  moneys  collected  for  his  client  ;13 
between  principal  and  factor  ;13  and,  generally,  wherever  one  person  has 
received  money  as  the  agent  of  another.14 

1  Griffith  i\  Willing,  3  Biim.  317.  5  McFadden  v.  Sallada,  6  Perm.  St. 
Tutton  v.  Addams,  45  Penn.  St.  70.  283.  s.  p.  Henderson  v.  Eason,  17  Q. 
Spear  v.  Newell,    2    Paine   267.     As-     B.  701. 

sumpsit  will  not  lie  between  partners,  6  Leonard  v.  Leonard,  1  W.  &  S.  3-12. 

unless   a  balance  have     been    struck.  7  Dennison  v.  Goehring,  7  Penn.  St. 

Ozeas  v.  Johnson,  1   Binn.    191.     An-  175.     McLean  v.  Wade,  53  Ibid.  146. 

drews  v   Allen   9  S.  &  R.  241.     Knerr  8  Breden  v.  Diven,  2  Watts  95. 

v.  Hoffman,  65  Penn.  St.  126.  9  Act  24  February  1834,  \  50,  P.  L. 

2  Whelen  v.  Watmough,  15  S.  &  R.  83 ;  Purd.  449. 

153.     Portsmouth     v.    Donaldson,    32  10  Long  v.  Fitzsimnions,  1  W.  &  S. 

Penn.  St.  202.     It  is  said,  that,  at  com-  530. 

mon  law  it  only  lies  between  two  mer-  "  McLean  v.  Wade,  53  Penn.  St.  146. 

chants  •  '  not    where    the   partnership  It  lies  against  a  stranger  who  enters 

consists  of  a  larger  number.     Appleby  and  receives  the  profits  of  the  lands  of 

;;   Brown   24  N.  Y.  143.  an  infant,  during  his  nonage.     Hughs 

3  Kelly  v.  Kelly,  3  Barb.  419.  And  v.  Harris,  Cro.  Car.  229.  But  not 
see  Fowie  v.  Kirkland,  18  Pick.  299.  against  a  disseisor  or  other  wrongdoer. 
It  lies  between  joint-owners  of  a  ves-  Paramour  v.  Yardley,  Plowd.  542. 

sel      Willson  v.  Willson,  2  South.  791.        "  Bredin  v.  Kingland,  4  Watts  420. 

*  Spear  v.  Newell,  2  Paine  267.     To        13  Shriver  v.  Nimick,   41  Penn.  St. 

sustain    account-render  between  part-  91.     And   see   Persch   v.  Quiggle,   57 

ners     it  must  be   shown  that  money  Ibid.  258. 

of  the   firm   came   into  the  hands   of        "  Bredin    v.    Kingland,    ut    supra. 

the  defendant.     Demmy  v.  Dougherty,  Long  v.  Fitzsimmons,  1  W.  &  S.  530. 

1  Pears  236.  Harrington  v.  Deane,  Hob.  36. 
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§  1688.  Parties.  As  this  action  is  founded  on  contract,  all  who  are 
parties  to  the  contract  must  be  joined.  Thus,  if  two  have  goods  in  com- 
mon, and  one  bail  the  goods  to  A.  to  render  account,  he  alone  shall 
have  the  action ;  but,  if  two  bail,  both  shall  have  the  action  ;J  so,  if 
two  are  jointly  possessed  of  goods,  and  one  of  them  deliver  the  goods  for 
merchandise,  he  only  shall  bring  the  action.2  Two  are  parceners  of  mer- 
chandise in  one  ship,  and  one  of  them  appoints  a  factor  of  all  the 
merchandise,  both  of  them  may  have  several  writs  of  account  against 
him,  or  they  may  join  in  one  writ.3  Where  there  are  two  joint-tenants  of 
a  manor,  they  ought  to  join  in  account  against  the  bailiff  of  the  manor, 
notwithstanding  the  bailiff  was  made  by  one  of  them  ;4  but  it  is  other- 
wise, where  two  tenants  in  common  are  of  a  manor,  and  the  one  makes  a 
bailiff  for  himself  alone,  who  administers  for  him  alone.5  Tenants  in 
common  cannot  maintain  a  joint  action  of  account-render,  to  recover  the 
proceeds  of  the  land  from  one  who  is  liable  to  account  for  the  same,  upon 
an  implied  contract.6  Where  there  are  three  partners  in  goods,  each 
concerned  one-third  in  value,  any  one  of  them  may  bring  his  action  of 
account-render  against  any  other  of  them,  and  any  one  of  them  may 
have  his  action  for  a  third  alone,  without  his  companion.*  One  of  three 
or  more  partners  cannot  join  his  associates  as  defendants  in  this  action 
(each  being  interested  in  a  different  proportion  of  the  profits),  for  this 
would  be  to  compel  one  of  the  defendants  to  account  for  another,  and 
oblige  him  to  incur  a  double  responsibility,  and  become  security  for  his 
co-defendant.8  In  order  to  join  defendants  iu  this  action,  it  is  necessary 
that  they  should  be  jointly  liable,  each  for  the  whole  demand,  as  would 
be  the  case,  where  one  firm  had  made  another  firm,  consisting  of  several 
members,  its  bailiffs  or  receivers.9  Where  a  woman,  who  is  liable  to 
account,  marries,  the  action  should  be  against  her  and  her  husband.10 

§  1689.  Process.  The  process  in  account-render  issues  upon  aprcecipe 
to  the  prothonotary,  as  in  other  cases.  The  writ  is  in  the  usual  form, 
commanding  the  defendant  to  appear  on  the  return-day,  to  answer  the 
plaintiff  "of  a  plea  of  account-render;"11  and  since  the  passage  of 
the  act  to  abolish  imprisonment  for  debt,  bail  is  not  demandable  in  this 
action.  If  the  defendant  do  not  appear  on  the  return-day  of  the  writ, 
or  by  the  quarto  die  post,  the  plaintiff,  having  filed  his  declaration,  may 
take  a  judgment  quod  computet,  by  default;  but  such  judgment,  being 
interlocutory  only,  does  not  create  a  lien  on  the  defendant's  lands.12 


1  Bro.  "Aooompt,"  pi.  32.  Vin.  Abr.         '  Cro.  Jao.  410.     Rol.  Rep.  42. 
"Account"  E.  pi.  14,  and  B.  2,  pi.  2.  8  Wheelen  v.  Watmough,  15  S.  &  R. 

2  Vin.  Abr.,  ut  supra.     One  tenant  153. 

in  common  may  sue  alone,  if  his  com-         °  Portsmouth  v.  Donaldson,  32  Penn. 

panion    will    not  join.     Hackwell   v.  St.  202. 

Eastman,  1  Rol.  414-5.  10  1  Vin.  Abr.  "  Account,"  B.  pi.  4. 

3  Godb.  90.    But  the  reporter  adds  a       "  Act    16    June   1836,   P.   L.  572  • 
quasre  de  hoc.  Purd.  42. 

4  Vin.  Abr.  "Account,"  E.  2,  pi.  1.        12  Winrow  u.  Duncan,   Bright.  Costs 

5  Ibid.  312.     And  see  Kitchen  v.  Strawbridge, 

6  McCreary  v.  Ross,  7  Watts  483.  4  W.  C.  C.  84. 
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§  1690.  Declaration.  The  declaration  must  charge  the  defendant, 
in  a  proper  manner,  as  bailiff,  receiver  or  guardian,  as  the  case  may  be; 
for  there  is  a  difference  in  this  respect  as  to  the  liability  of  the  defend- 
ant. Thus,  if  one  deliver  goods  to  another  to  sell,  and  he  sells  them 
accordingly,  and  receives  the  money,  he  ought  to  be  charged  as  bailiff, 
and  not  as  receiver,  for  he  ought  to  be  allowed  his  costs  ;*  and  he  cannot 
plead,  when  charged  as  bailiff,  that  at  another  time  he  was  charged  as 
receiver  for  the  same  cause  of  action.2  Again,  account  does  not  lie  as 
against  a  receiver,  except  where  the  sums  are  ascertained  at  the  time 
of  constituting  him  receiver  ;3 " but  where  stuff  is  bailed  to  sell,  and  to 
render  account,  there  it  is  not  certain  until  they  are  sold,  and  that  he  has 
received ;  and  also  in  account  as  bailiff,  he  shall  have  certain  allowances 
for  his  labor  and  expenses,  which  are  not  allowable  in  account  against  a 
receiver.4  But  this  rule  holds  true  only  of  a  bare  receiver,  and  as  to 
him  the  reason  is  evident ;  but  where  the  nature  of  the  thing  shows  that 
the  receiver  must  have  been  put  to  trouble  and  expense,  the  rule  is  false.5 
A  declaration  charging  the  defendant  as  receiver,  either  generally,  or 
specially  as  partners,  is  bad,  unless  it  show  by  whose  hands  the  money 
was  received ;  and  if  he  be  charged  as  bailiff,  the  declaration  must 
describe  the  goods  of  which  he  had  the  care  and  management.6  But  as 
between  partners,  it  is  sufficient  to  charge  the  defendant  generally  with 
the  receipt  of  money  for  their  joint  benefit ;  and  if  the  plaintiff  prove  a 
receipt  from  any  one  of  the  persons  mentioned  in  the  declaration,  he  is 
entitled  to  a  general  verdict  on  the  issue  of  ne  unques  receiver.7  A  count 
charging  the  defendant  as  bailiff  may  be  joined  with  one  charging  him 
as  tenant  in  common  with  the  plaintiff;  provided,  it  seems,  the  latter  be 
drawn  at  common  law.8 

§  1691.  The  declaration  should  be  framed  to  coincide  with  the  proofs, 
or  the  true  state  of  the  case.  If  the  defendant  be  the  bailiff  of  the 
plaintiff's  goods,  or  receiver  of  his  moneys,  it  should  be  so  stated ;  if 
the  goods  or  moneys  be  their  joint  property  it  should  be  stated  as  their 
joint  property  ;  for,  if  it  be  stated  as  the  property  of  the  plaintiff,  as  the 
evidence  will  not  support  the  statement,  the  plaintiff  must  fail,  and  be 
nonsuited.  In  other  words,  if  the  declaration  state  a  case  at  common 
law,  and  the  evidence  show  an  action  by  one  tenant  in  common  against 
another,  the  variance  is  fatal;9  the  defect,  however,  is  amendable,  at 
the  trial;10  and  under  the  act  of  1872,  the  court  may  subsequently 
direct  the  filing  of  a  declaration,  so  as  to  make  the  pleadings  and  record 
conform  to  what  was  tried  by  the  jury,  and  found   by  the  verdict.11 

1  1  Vin.  Abr.  "Account,"  F.  pi.  1.  tion  in  account-render:    other   prece- 

2  jy^    H.  pi.  3.  dents  will  be  found  in  Read's  Pleader's 

3  Bro  ''"Accoinp't,"  pi.  53.  Assistant  1-6  ;  3  Chit.  PI.  1297  ;  Imp. 
t  fb"d'  F'  v  M.  PL  150-4;  1  Wentworth's  Plead- 
6  Bishop  v.  Eagle,  10  Mod.  23.  ings ;  and  Mai.  Mod.  Ent.,  tit.  "Ac- 
6  McMurray  v.  Rawson,  3  Hill  59.  compt." 

'  James  v  Browne,  1  Dall.  339.  See  9  Jordan  v.  Wilkins,  2  W.  C.  C.  482. 
Martin  «   Smith,  5  Binn.  16.  I0  McAdam  v.  Orr,  4  W.  &  S.  550. 

•  McAdam  v.  Orr,  4.  W.  &  S.  550.        "  Act    14    March    1872,   P.  L.  25, 

See  this  case  for  a  form  of  a  declara-  Purd.  70. 
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Where  the  action  is  against  a  bailiff,  the  plaintiff  may  lay  the  value  of 
the  goods,  and  also  damages;  and  if  he  do  so,  he  may  have  judgment 
for  the  value,  and  also  damages,  distinguishing  each.1 

§  1692.  Pleas.  The  general  issue  in  account-render  is,  "never  bailiff 
or  receiver,"  or,  as  it  is  expressed  in  the  old  language,  ne  unques  bailiff  or 
receiver.  Whatever  matter  goes  to  show  the  defendant  never  was  account- 
able, may  be  so  pleaded.2  The  defendant  may  also  plead  in  bar  plene 
computavit  (fully  accounted),  or  a  release,  or  nonage,3  or  payment  to 
the  plaintiff  or  the  plaintiff's  order.4  So,  he  may  plead  he  was  the 
plaintiff's  servant,  to  drive  his  plough,  or  keep  his  cattle,  for  then  he 
was  never  accountable;  so,  an  award  of  all  matters  between  the  parties, 
so,  that  the  plaintiff  accepted  the  plaintiff's  bond  for  the  same  sum  ;5  so, 
that  the  account  is  barred  by  the  statute  of  limitations,  for  this  is  a  plea 
in  bar.6  So,  he  may  plead  the  general  issue,  and  plene  computavit;  and 
when  this  latter  plea  is  so  added,  it  is  like  the  plea  of  payment  added  to 
non  est  factum ;  the  making  of  the  deed  is  still  denied.  Bo,  plene  com- 
putavit thus  added,  does  not  admit  of  record  a  liability  to  account,  nor 
would  the  jury  be  confined  to  the  inquiry,  whether  the  defendant  had 
fully  accounted;  the  two  pleas,  taken  together,  make  the  defendant 
say  to  the  plaintiff — "we  never  were  joint  bailiffs  and  receivers  ;  but  if 
you  prove  we  were,  then  I  will  show  that  I  have  fully  accounted."7 

§  1693.  It  is  a  rule  with  respect  to  pleading  in  this  action — 1.  That 
whatever  matter  can  be  pleaded  in  bar  to  the  action,  must  be  so 
pleaded;  and  that  whatever  matter  which  may  be  so  pleaded  in  bar, 
cannot  afterwards  be  pleaded  before  the  auditors ;  the  reason  is  to  avoid 
trouble  and  charge  to  the  parties.3  2.  Except  in  case  of  a  release,  or 
plene  computavit,  if  the  party  be  once  chargeable  and  accountable,  he 
cannot  plead  in  bar,  but  must  plead  before  auditors ;  these  exceptions 
are,  because  a  release,  and  having  fully  accounted,  are  total  extinctions 
of  the  right  of  action ;  which  the  court  is  to  judge  of,  and  even  in  those 
cases,  they  must  be  pleaded  specially,  and  cannot  be  given  in  evidence 
on  ne  unques  receiver?  Therefore,  he  cannot  plead  in  bar,  that  he  has 
made  payment  of  the  money  he  received  to  account  with,  or  that  he 
has  made  satisfaction  for  the  same;  for  these  pleas,  being  matters  that 
show  he  was  once  accountable,  are  only  to  be  pleaded  before  auditors.10 

§  1694.  Arbitration.  The  proceedings  in  account-render  have  been 
much  simplified  by  the  act  of  1821,u  which  subjected  this  action  to  the 
provisions  of  the  compulsory  arbitration  law  of  1810  (since  supplied  by 
the  act  of  1836,12  which  applies  to  all  civil  suits  and  actions).  This  statute 

1  Gratz  v.  Phillips,  5  Binn.  564.  159. 

I  1  Dane  Abr.  a.  8,  a.  4.  «  See  1  Vin.  Abr.   "Account ,"   K. 

Ibid.  2,  pi.  5.     Sid.  159,  pi.  12. 
4  1  Vin.  Abr.  "Account,"  N.  pi.  18.         s  Imp.  M.  PI.  152.     Styles  411 
T.  Raym.  57.    Rast.  Bnt.  16.  '°  1  Brownlow   24-5.     lmD.    j\l'    PI 

6  Ibid.  1  Rol.  Abr.  121-3.   Cro.  Car.  53.  P        ' 

ns6-0       „    ,.  m  „  "  Act  30  March  1821,  7  Sm.L.  429; 

6  See   Perkins  v.   Turner,    1    H.  &     Purd.  39. 

McHer i.  400.  .    ls  Q    .    „         ™  The    <»mpul«>iy   arbitration    law 

Whelen  v.  Watmough,  15  S.  &  R.     was   repealed   as  to  Philadelphia,  by 
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provides,  that  the  arbitrators  appointed  by  virtue  thereof  shall  hear,  and 
a  majority  of  them  determine  on  the  whole  merits  of  the  cause,  and 
report  the  balance  due  by  either  party  to  the  other ;  and  shall  also  make 
and  annex  to  their  report,  from  the  account  of  the  parties,  their  allega- 
tions and  proofs,  such  an  account  between  them  as  they  shall  think  just; 
which  account  shall  result  in  the  balance  reported  in  their  award.  If 
the  arbitrators  omit  to  report  an  account,  as  directed  by  the  statute, 
their  award  cannot  be  sustained  j1  it  is  even  ground  for  reversing  the 
judgment,  on  error.2  And  the  account  must  be  annexed  to  the  report; 
leaving  an  account  at  the  prothonotary's  office,  on  the  day  after  the 
filing  of  the  award,  will  not  satisfy  the  statute.3  An  action  of  account 
may  also  be  referred,  by  consent  of  parties,  under  the  act  of  1705  ;4  and 
in  such  case,  the  action  being  between  partners,  the  referees  may  award 
a  sum  of  money,  payable  by  instalments.5 

§  1695.  Trial.  The  cause  being  at  issue  on  a  plea  in  bar,  or  on  any 
of  the  subsequent  pleadings  to  which  the  parties  may  conduct  the  cause, 
it  is  to  be  placed  upon  the  trial-list  for  a  decision  by  jury,  either  as  to 
the  liability  to  account,  or  for  the  trial  of  the  whole  cause.  But  before 
going  to  trial,  the  court,  or  any  judge  thereof,  is  authorized,  by  the  act 
of  1831,"  to  make  such  orders  upon  any  of  the  parties  in  relation  to 
books,  documents  or  papers,  as  may  appear  to  be  necessary  for  a  full 
and  equitable  adjustment  of  the  controversy;  and  by  the  act  of  1840,7 
either  of  the  parties  shall  have  power  to  compel  the  production  of  such 
books,  papers  and  documents,  either  in  court  or  before  the  arbitrators, 
under  the  act  of  1798.8  The  court  is  also  empowered  by  the  same  act, 
to  require  either  of  the  parties  to  answer  interrogatories,  on  oath,  on 
pain  of  having  the  matter  inquired  of  taken  to  be  admitted,  in  case  of 
refusal ;  but  this  provision  is  practically  rendered  obsolete,  by  the  power 
conferred  by  the  act  of  1869,9  to  call  and  examine  the  opposite  party,  as 
if  under  cross-examination ;  and  in  a  proper  case,  to  take  his  deposition 
before  the  trial.10 

the  act  1  May  1861,  P.  L.  521 ;  Purd.  6  Act  4  April  1831,  P.  L.  492 ;  Purd. 

88.     The   act   of   1836    supplied,  but  40.     Prior  to  the   passage  of  this  act 

did  not  expressly  repeal  the  act  of  1810  it  had  been  decided,  that  if  the  plain- 

and  its  supplements ;  it  may  be  a  ques-  tiff  had  possession  of  books  upon  which 

tion,  whether  its  repeal  as  to  Philadel-  the  defendant  relied  for  his  defence, 

phia  did  not  revive  the  prior  laws  as  to  the   court   would   continue   the  cause 

account-render.     See  Directors  of  the  from  term  to  term,  until  access  was  al- 

Poor  v.   Railroad  Co.,  7  W.  &  S.  236.  lowed  to  them ;  but  would  not  make 

Ex  parte  Doran,  2  Pars.  467.  an  order  for  their  deposit  in  any  par- 

1  Wright  v.  Guy,  10  S.  &  R.  227.  ticular  place  for  inspection.     Goldey  v. 

2  Montgomery  v.  Burge,  13  S.  &  R.  George,  District  Court,  Phila.,  13  June 
]12.  1825.  MS. 

3  Clement  v.  Rohrabach,  15  Penn.  '  Act  13  October  1840,  1 18,  P.  L.  7; 
St.  116.  Purd.  40. 

*  Barde    v.  Wilson,    3    Yeates  149.  8  See  supra,  \  653. 

Abrams  v.  Hunt,  Dist.  Court,  Phila.,  9  Act  15  April  1869,  P.  L.  30  ;  Purd. 

27  March  1852.  MS.  624. 

5  Geary  v.  Cunningham,  10  S.  &  R.  10  See  svpra,  I  598  and  notes. 
230. 
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§  1696.  The  act  of  1831  provides,1  that  the  jury,  in  an  action  of 
account-render,  shall  h'ave  full  power  to  settle  the  accounts  between 
the  parties,  and  find  in  favor  of  the  plaintiff",  or  one  or  more  of  the 
defendants,  such  sum  or  sums  as  shall  appear  to  be  due.  By  this  act,  it 
would  seem,  that  every  objection  which,  previously  thereto,  stood  in  the 
way  of  referring  the  settlement  of  partnership  accounts  to  a  jury,  is 
completely  removed,  however  complicated  they  may  be;2  and  when 
this  course  is  adopted,  a  formal  judgment  quod  computet  is  not  necessary; 
the  substance  of  such  judgment  being  impliedly  embraced  in  the  gen- 
eral finding.3  It  would  seem,  however,  to  be  optional  with  the  parties, 
whether  or  not  to  submit  the  whole  case  to  the  jury,  since,  by  a  subse- 
quent statute,4  it  is  enacted,  that  after  it  shall  be  found,  or  admitted  by 
the  pleadings,  that  the  defendant  is  liable  to  account  to  the  plaintiff,  it 
shall  be  in  the  discretion  of  the  court,  either  to  appoint  auditors  and 
proceed  according  to  the  practices  and  usages  of  the  common  law,  or  to 
direct  a  jury  to  be  impannelled  to  settle  the  accounts  of  the  parties,  and 
find  the  balance  due  the  plaintiff  or  defendant.  This  question  of  prac- 
tice, however,  does  not  appear  to  have  received  a  judicial  decision. 

§  1697.  Evidence.  The  evidence  necessary  on  the  part  of  the  plain- 
tiff to  support  his  allegations,  varies  with  the  character  with  which  they 
have  invested  the  defendant.  In  an  action  between  partners,  if  the 
plaintiff  prove  that  a  partnership  existed — 'that  the  defendant  was  act- 
ing partner — and  that  he  received  any  of  the  sums  of  money  from  any 
of  the  persons  mentioned  in  the  declaration,  he  will  be  uniformly  obliged 
to  render  an  account;5  according  to  the  doctrine  of  Lord  Coke,6  it  is 
not  necessary,  between  partners,  to  show  by  whose  hands  the  defendant 
received  money.  In  account  against  one  as  receiver,  by  the  hands 
of  A.,  the  burden  of  proof  lies  on  the  plaintiff,  and  a  receipt  by  his 
hands  ought  to  be  proved  by  the  plaintiff;  but  if  he  prove  that  A. 
directed  the  defendant  to  borrow  of  another,  to  pay  the  plaintiff,  that 
the  defendant  borrowed  the  money  accordingly,  and  that  A.  gave  bond 
to  the  lender,  that  is  sufficient.7  In  the  case  above  quoted,8  it  was  con- 
tended for  the  defendant,  that,  as  he  had  not  been  charged  as  bailiff,  in 
order  to  make  him  accountable  as  receiver,  it  was  incumbent  upon  the 
plaintiff  to  state,  in  his  declaration,  by  whose  hands  the  moneys  were 
received,  and  to  prove,  accordingly,  a  receipt  by  the  hands  of  such  per- 
son or  persons — that,  unless  the  proof  went  to  all  the  persons  stated  in 
the  declaration,  he  failed  in  his  action;  or,  at  least,  that  the  verdict 
must  be  conformable  to  the  evidence,  which  was  only  of  a  receipt  by 
the  hands  of  one,  so  that  the  judgment  quod  computet,  pursuing  the 
verdict,  must  be  restricted  to  that  receipt  alone.    But  it  was  ruled  as 

Act  4  April  1831,  P.  L.  492 ;  Purd.     Purd.  40. 

40-  6  MoKean,  C.  J.,  in  James  v.  Browne 

2  McFadden    v.    Erwin,    2   Whart.  1  Dall.  340.  ' 

40.  6  Co.  Litt.  172  a. 

8  McLean  v.   Wade,   53    Penn.  St.         '  Harrington    v.    Deane    Hob    36 

346,  151.  Bull.  N.  P.  127. 
*  Act  13  October  1840,  \  18,  P.  L.  2;         8  James  t>.  Browne,  1  Dall.  339 
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we  have  seen,  that  this  doctrine  did  not  prevail  as  to  partners,  "  how- 
ever," as  it  was  said  by  the  court,  the  law  stood  in  the  case  of  a  common! 
receiver.  The  authority  cited  by  the  counsel  (that  from  Buller,  just 
quoted)  does  not  support  them,  and  we  have  found  no  case  or  precedent 
requiring  such  proof  or  exhibiting  such  a  judgment:  the  same  point 
was  taken  in  Jordan  v.  Wilkins,1  but  not  adverted  to  by  the  court.  It 
seems,  indeed,  that  wherever  the  defendant  is  properly  chargeable  as 
receiver,  aud  could  not  have  been  charged  as  bailiff,  that  strictness  of 
proof  above  contended  for  would  not  be  requisite.2  The  defendant  said 
that  never  receiver  by  the  same  hand,  and  a  good  issue. 

§  1698.  The  evidence  adduced  by  the  plaintiff  must  correspond  with 
and  support  his  declaration  ;  if  he  state  that  the  defendant  was  bailiff 
of  his  goods  or  receiver  of  his  moneys,  he  must  prove  that  they  were  his 
goods  and  moneys.  Therefore,  in  a  case  where  the  declaration  charged 
the  defendant  as  bailiff  of  certain  goods  belonging  to  the  plaintiff,  to 
make  profit  of  for  the  plaintiff,  and  as  receiver  of  certain  sums  by  the 
hands  of  A.  and  B.,  being  the  money  of  the  plaintiff,  and  the  evidence 
was  of  money  received  from  C.  and  D.  on  partnership  account,  the- 
plaintiff  and  defendant  being  partners,  the  variance  was  held  fatal,"  and 
the  plaintiff  was  nonsuited.  The  defendant's  evidence,  at  this  stage  of 
the  suit,  can  hardly  be  anything  else  than  that  he  was  never  receiver  or 
bailiff,  that  he  has  fully  accounted,  or  been  released.4  Under  the  plea 
of  ne  unques  receiver,  we  have  seen,  that  the  defendant  cannot  give 
a  release  in  evidence,  neither  can  he  give  in  evidence,  under  this  plea,  a 
bailment  to  deliver  to  another  person,  and  that  he  has  delivered  accord- 
ingly; for,  though  this  special  matter  prove  he  is  not  accountable,  yet,, 
as  upon  the  delivery  he  was  accountable  conditionally  (viz.,  if  he  did 
not  deliver  over),  it  does  not  prove  the  plea ;  but  if  the  defendant  plead: 
he  accounted  before  A.  and  B.,  evidence  that  he  accounted  before  A. 
only  is  sufficient,  because  the  account  is  the  substance.5' 

§1699.  Verdict.  A  general  verdict  in  account-render  does  not  con- 
clude the  defendant  as  to  the  dates  and  sums  mentioned  in  the  declara- 
tion ;  but  the  whole  subject  is  open  to  investigation  by  the  auditors,  who^ 
are  to  make  proper  charges,  and  allow  proper  credits,  without  regard  to- 
the  verdict  of  the  jury;5  A  verdict  at  common  law  merely  establishes 
the  liability  of  the  plaintiff  to  account,  and  authorizes  a  judgment  quod 
computet.  It  is  proper  to  send  out  with  the  jury  a  statement  of  the 
account  between  the  parties,  as  proved  by  the  evidence  ;7  and  the  verdict 
is  liable  to  be  set  aside,  on  a  motion  for  a  new  trial,  as  in  other  cases. 

1  2  "W.  C.  C.  483.  tained  a  part  of  the  plaintiff's  goods 

2  See  1  Vin.  Abr.  "  Account,"  F.  unsold,  at  the  time  of  rendering  his 
_]   2  account.    Read  v.  Bertrand,  4  W.  C.  C. 

3  Jordan  v.  Wilkins,  2  W.  C.  C.  482.  556.      And   see   Baxter  v.    Hozier,    5 

4  This  rule,  of  course,  has  no  appli-  Bing.  N.  C.  288. 

cation,  where  the  whole   case  is  sub-  6  Newbold  v.  Sims,  2  Sj  &  R.  317. 

initted  to  the  iury.  Bradley  v.  Hughes,  Dist.  Court,  Phila,, 

s  1  Brownlow  24.     Bull.  N.  P.  127.  15  Sept.  1849.  MS. 

The   issue   of  plene  computavit  is  not  7  Kelly  v.   Kauffman,  18  Penn.  St. 

sustained,   if   the   defendant   still   re-  35k 
voi>.  ii. — 10 
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§  1700.  Judgment  quod  computet.  This  judgment  is  in  the  nature 
of  an  award  of  the  court,  interlocutory  only  and  not  definite,  and 
whereon  a  writ  of  error  does  not  lie  ;J  but  if  the  defendant  has  pleaded 
in  bar,  and  the  bar  is  adjudged  good,  the  plaintiff  may  have  a  writ  of 
error  immediately;  for  this  judgment  is  final  until  reversed.2  If  the 
finding  of  the  jury  be  in  the  plaintiff's  favor,  and  the  verdict  be  not 
disturbed  by  the  court,  on  a  rule  nisi  for  a  new  trial,  judgment  quod 
computet  is  entered  thereon.  The  form  of  this  judgment,  in  the  case  of 
Godfrey  v.  Saunders,3  was  as  follows — "Therefore,  it  is  considered,  that 
the  defendant  account  with  the  plaintiff  of  the  time  aforesaid,  in  which 
he  (defendant)  and  the  said  S.  S.  were  the  bailiffs  of  the  plaintiff,  and 
had  the  care  and  administration  of  the  aforesaid  goods  and  merchan- 
dises, &c,  to  be  merchandised  and  made  profit  of  for  the  plaintiff;  and 
the  defendant  iu  mercy,  &c,  because  he  had  not  before  accounted,  &c." 
In  our  practice,  the  judgment,  as  usual,  is  entered  in  short — judgment  quod 
computet.  If  the  action  be  against  more  than  one,  and  the  jury  find  for 
the  plaintiff,  their  verdict  establishes  a  joint  liability,  on  which  judgment 
quod  computet  is  to  be  entered,  which  judgment  is  joint,  and  will  preclude 
the  defendants  from  pleading  separate  liabilities  before  the  auditors.4 
If  two  are  judged  to  account,  and  one  die,  the  other  shall  account  alone, 
because  the  receiving  of  one  is  the  receiving  of  both;5  so,  where  two 
are  judged  to  account,  and  one  is  outlawed,  and  the  other  accounts,  if  he 
discharge  himself  upon  the  account,  this  shall  be  a  discharge  of  the 
other ;  and  if  he  be  charged  on  the  account,  this  shall  charge  the  other, 
because  they  were  adjudged  to  account  jointly.6  This  judgment  is  com- 
pletely within  the  control  of  the  court  in  which  it  is  rendered,  and  may 
be  opened  at  a  term  subsequent  to  that  in  which  it  was  entered.7  A  plea, 
or  objection  of  the  plaintiff's  disability,  comes  too  late  after  this  judg- 
ment.8 

§  1701.  Auditors.  After  the  judgment  to  account,  the  court,  on  the 
motion  of  the  plaintiff,  assigns  auditors  to  take  and  declare  the  account 
between  the  parties.  In  England,  the  auditors  appointed  are,  in  general, 
the  prothonolaries,  or  two  principal  officers  of  the  court ;  in  our  prac- 
tice, they  are  usually  three  members  of  the  bar.9     A  rule  to  appoint 

1  Beitler  v.  Zeigler,  1  P.  &  W.  135.  ant  is  averred  to  have  been  his  bailiff  and 

2  1  Vin.  Abr.  "Account,"  U.  pi.  22.  receiver  ;  nor  can  he  give  evidence,  on 
s  3  Wils.  88.  the  trial  of  an  issue  reported  by  the  au- 
'  Whelen  v.  Watmough,  15  S.  &  R.  ditors,  of  the  receipt  oi  money,  prior  to 

158.  the  time  laid.     Sweigart  v.  Lowmarter, 

5  Ibid.  157.  14  S.  &  R.  200.     These  questions  are 

6  Ibid.  concluded  by  the  judgment  quod  com- 

7  Kitchen  v.  Strawbridge,  4  "W.  O.  C.  nm.M 


84.  9  Abrams  v.  Hunt,  District  Court, 
8  Bredin  v.  Diven,  2  Watts  95.  He  Phila.,  27  March  1852.  Per  curiam. 
cannot  put  in  a  plea  before  the  audi-  The  auditors  are  m,ere  clerks  to  take 
tors,  which  denies  his  liability  to  ac-  and  state  the  accounts  between  the  par- 
count.  Tutton  v.  Addams,  45  Penn.  St.  ties.  In  England,  they  are  usually  the 
67.  Kelly  v.  Kelly,  3  Barb.  419.  Nor  prothonotaries  or  principal  officers  of 
can  the  plaintiff  amend,  by  enlarg-  the  court.  They  have  no  power  to  de- 
ing  the  time  during  which  the  defend-  cide  any  matter  of  dispute,  either  in 
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auditors  in  this  action  is  absolute  in  the  first  instance.1  The  auditors 
may  convene  the  parties  before  them,  with  their  witnesses  and  docu- 
ments, until  the  account  is  determined,  as  we  shall  more  particularly  see 
hereafter.  In  the  English  practice,  a  day  is  fixed  for  the  auditors  to 
return  an  account;  which,  if  they  cannot  complete  by  the  day  appointed, 
they  must  apply  to  the  court  to  have  the  time  enlarged  ;2  in  our  prac- 
tice, no  time  is  allotted  them ;  neither  is  it  necessary,  where  the  auditors 
are  men  above  the  suspicion  of  making  unnecessary  adjournments  for 
the  sake  of  increased  fees. 

§  1702.  Proceedings  before  the  auditors.  The  parties  having 
appeared  with  their  counsel,  witnesses,  account-books,  and  documentary 
evidence,  before  the  auditors,  the  latter  proceed  to  the  performance  of 
the  duties  assigned  them.  The  proceedings  before  them  are  in  the 
nature  of  a  new  action ;  and  the  defendant  is  put  to  plead  whatever 
matter  discharges  him  from  liability  to  the  plaintiff,  in  consequence  of 
not  having  accounted  with  him  as  he  ought.3  Where  the  declaration 
states  the  period  for  which  an  account"  is  expected,  or  where  it  charges 
the  defendant  as  receiver,  from  such  a  time  to  such  a  time,  he  must 
answer  the  whole  time  precisely,4  and  show  for  what  he  has  accounted.5 
But  he  is  not  concluded  as  to  the  dates  and  sums  mentioned;  and  the 
auditors  may  make  the  proper  charges  and  allow  the  proper  credits, 
without  regard  to  the  judgment  to  account;  for  it  is  not  to  be  inferred 
from  this  judgment,  that  the  defendant  has  received  all  the  precise 
sums,  and  at  the  precise  times,  mentioned  in  the  declaration.  The 
auditors  are  not  restricted  to  the  days  laid  in  the  declaration  f  all 
articles  of  account,  though  incurred  since  the  writ,  are  included,  and 
the  whole  brought  down  to  the  time  when  the  account  is  made.7 

point  of  fact  or  law.     It  is  usual  with  1  2  Dow.  &  Ryl.  576. 
us,  for  them  to  examine  vouchers  and  2  Rast.  14.     Imp.  M.  PI.  149. 
hear  evidence,  and  if  the  parties  agree  3  As   the  judgment   quod   computet 
to  this,  and  submit  to  their  decision,  it  ascertains  the  defendant's  liability  to 
may  be  well  enough.     If  the  parties  account,  the  proper  course  is,  for  the 
are   not   agreed,    the   only   course    is,  defendant  to  state  and  prove  his  mat- 
either  to  demur  or  to  take  issue,  ac-  ter  of  discharge,  in  the  first  instance. 
cording  as  the  matter  in  dispute  is  a  Bradley  v.  Hughes,  Dist.  Court,  Phila., 
question  of  fact  or  of  law.     If  there  15  Sept.  1849.  MS. 
are  more  points  of  dispute  than  one,  *  T.  Raym.  57.     1  Wheat.  Selw.  N. 
there  may  be  a  demurrer  or  an  issue  on  P.  3.     See  supra,  $  1690  n. 
each,  which  are  to  be  certified  by  the  5  F.  N.  B.  117,  D. 
auditors  to  the  court,  and  then  the  mat-  6  Newbold  v.  Sims,  2  S.  &  R.  317, 
ters  of  law  will  be  decided  by  the  court,  321-2.     The  pleas  of  payment  and  set 
and  the  issues  in  fact  by  a  jury  ;   after  off  are  totally  inadmissible.    The  judg- 
which,  the  account  will  be  finally  set-  ment  quod  computet  settles  conclusively 
tied  by  the  auditors,  according  to  the  the  liability  of   the  defendant  to  ac- 
result  of  the  trials.     If  either  party  count.     But  it  does  not  prevent  him 
desires  to  join  an  issue,  and  the  audi-  from   demanding  an  issue  upon  each 
tors  refuse  permission,  the  court  will  and  every  item  with  which   the  plain- 
set   the   matter  to   rights ;   so,  if  the  tiff  seeks  to   charge  him  in   account, 
auditors  conduct  themselves  with  any  Bradley  v.  Hughes,  Dist.  Court,  Phila., 
manner  of  impropriety,  to  the  injury  15  Sept.  1849.  MS. 
of  either  party,  redress  may  be  had  on  '  Robinson  «.  Bland,  2  Burr.  1086. 
application  to  the  court.  Couscher  v.  Tulam,  4  W.  C.  C.  442. 
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§  1703.  Pleading  before  the  auditors.  With  respect  to  pleading 
before  the  auditors,  the  following  rules  are  to  be  observed :  1.  In  order 
to  avoid  trouble  and  charge  to  the  parties,  what  might  have  been  pleaded 
in  bar  to  the  action  shall  not  be  allowed  as  a  discharge  before  the  audi- 
tors ■}  thus,  judgment  was  given  against  the  defendant  for  the  whole 
sum  laid  in  the  declaration,  for  having  pleaded  before  the  auditors 
matter  which  would  have  been  good  in  bar  of  the  action.2  2.  Nothing 
can  be  pleaded  before  the  auditors  contrary  to  what  has  been  previously 
pleaded  and  found  by  verdict,  because  the  consequences  would  be,  either 
two  contradictory  verdicts,  which  would  perplex  the  court,  or  two  similar 
verdicts,  which  would  be  nugatory;3  therefore,  a  report  that  the  defend- 
int  "has  fully  accounted,"  would  be  bad.4  3.  The  defence  before  the 
auditors  in  discharge  of  the  account  may  be  either  legal  or  equitable: 
thus,  the  defendant  may  plead  that  he  has  since  become  bound  to 
the  plaintiff  in  a  specialty,  in  satisfaction  of  the  debt ;  or,  that  he  bailed 
the  money  to  A.,  by  the  plaintiff's  command;  so,  he  may  plead,  that  in  a 
tempest,  the  ship  being  surcharged,  the  goods  were  flung  into  the  sea  ;5 
or,  that  he  was  robbed  of  the  goods,  without  his  default  or  negligence.6 

§  1704.  By  the  statute  of  4  Ann.,  c.  16,  §  27,  the  auditors  are  empow- 
ered to  administer  an  oath,  and  examine  the  parties  touching  the  mat- 
ters in  question,  a  power  which  they  had  not  at  common  law,  except  in 
two  particular  cases.  It  seems,  that  this  power  of  administering  an  oath 
is  not  confined  to  cases  where  one  party  calls  for  the  oath  of  the  other ; 
but  that  the  defendant  may  put  himself  on  oath  at  his  own  pleasure,  and 
exonerate  himself  by  his  statements  under  it.  Thus,  it  was  considered 
an  objection  to  an  action  of  assumpsit,  by  one  tenant  in  common  against 
another,  that  "the  defendant  is  deprived  of  the  benefit  which  the  statute 
confers  on  him,  that  of  examination  before  the  auditors  on  his  own 
oath."7  Where  two  are  judged  to  account,  and  one  is  outlawed,  and  the 
other  accounts,  if  he  discharge  himself  upon  the  account,  this  shall  be  a 
discharge  of  the  other ;  and  if  he  be  charged  on  the  account,  this  shall 
charge  the  other,  because  they  were  adjudged  to  account  jointly  ;8  so, 
if  two  are  judged  to  account,  and  one  die,  the  other  shall  account  alone, 
because  the  receipt  of  one  is  the  receipt  of  both.9  Where  two  are 
accountable,  an  account  made  by  one  is  not  good ;  for  both  the  account- 
ants shall  make  but  one  account.10 

1  Tuttonu.  Addams,  45  Penn.  St.  67.  Allentown  v.  Rex,  7  W.  N.  C.  167. 
Bishop  v.  Eagle,  10  Mod.  22.  Account  lies  on  a  general  bailment  of 

2  Godfrey  v.  Saunders,  3  Wils.  134.       goods.    Sparraway  v.  Rogers,  12  Mod. 
8  Ibid.   114.     Spear    v.    Newell,    2     517. 

Paine  267.  '  Irvine  v.  Hanlin,  10  S.  &  R.  221. 

4  Spencer  v.  Usher,  2  Day  116.  The  act  11  April  1848,  §  4,  P.  L.  507, 

5  1  Vin.  Abr.  "Account,"  O.  Purd.  113,  confers  upon  auditors  the 

6  Co.  Litt.  89  b.  "Woodlife's  Case,  power  to  issue  subpoenas  for  wit- 
Moore  462.  A  bailee,  without  reward,  nesses,  and  to  enforce  their  attendance, 
is   not  liable   for  a  loss  by  robbery  ;  by  process  of  attachment. 

there  being  no  evidence  of  gross  negii-  s  Whelen  v.  Watmough,  15  S.  &  R. 

gence.    De  Haven  v.  Kensington  Bank,  157. 

81  Penn.   St.   95.     See  Bank  of   Car-  9  Ibid. 

lisle  v.  Graham,  79  Ibid.  106.  Bank  of  10  1  Leon.  234. 


AUDITORS.  149 

§  1705.  Issue  and  demurrer.  If  the  defendant,  instead  of  account- 
ing, plead  before  the  auditors,  the  plaintiff  may  reply,  join  issue,  or 
demur;  so,  the  defendant  may  rejoin,  take  issue,  or  demur;  which  issue 
or  demurrer  must  be  certified  by  the  auditors  to  the  court;  who,  there- 
upon, will  award  a  venire  facias,  that  is,  summon  a  jury  to  try  the  issue, 
or  direct  the  demurrer  to  be  placed  on  the  list  for  argument.  It  is 
stated  in  one  of  Mr.  Justice  Wilson's  lectures,1  that  "  if,  upou  an  article 
in  account,  the  auditors  cannot  agree,  or,  if  agreeing,  the  parties  are  not 
satisfied,  then,  upon  each  point  so  litigated,  a  separate  and  distinct  issue 
may  be  taken,  and  that  issue  must  be  tried  by  a  jury.  In  this  manner, 
a  hundred  issues  may  be  joined  in  the  same  cause,  and  tried  separately 
by  as  many  juries;  but  the  general  settlement  of  the  disputed  accounts 
still  remains  before  the  auditors,  and  by  them  the  general  result  from 
the  whole  must  be  formed  and  ascertained."  If  the  law  and  practice 
were  such  as  are  stated  in  the  above  italicized  words,  it  would  be 
almost  impossible  ever  to  bring  this  action  to  a  conclusion.  From  a 
review  of  the  cases,  the  true  practice  seems  to  be  this :  that  where  the 
plaintiff  or  defendant  takes  exceptions  in  law  or  fact,  before  the  auditors, 
issues  to  the  whole  extent  of  the  controversy,  that  is,  an  issue  in  law  or 
fact,  on  every  point  in  dispute,  are  joined,  and  are  certified  by  the 
auditors  to  the  court,  for  the  mode  of  trial  appropriate  to  each.  In  the 
Pennsylvania  practice,  this  making  up  of  issues  by  the  auditors  may  be 
in  brief  and  without  form.  If  either  party  desire  to  join  an  issue,  which 
is  refused  by  the  auditors,  redress  may  be  had  by  an  application  to  the 
court.  The  court  being  thus  possessed  of  the  record,  will  decide  the 
matters  of  law,  and  refer  the  issues  in  fact  to  a  trial  by  jury,  after  which 
the  account  will  be  finally  settled  according  to  the  results  of  the  demur- 
rers or  the  trials.2 

§  1706.  The  auditors  are  only  to  examine  the  witnesses  and  vouchers, 
in  taking  the  account  under  a  statement  not  offered  to  be  contradicted 
by  the  plaintiff;  for  where  one  party  denies  the  matter  alleged  by  the 

1  2  Wilson's  Works  285.  either  party  desires  to  join  an  issue, 
1  Miller  v.  Anspach,  District  Court,  and  the  auditors  refuse  permission,  the 
Phila.,  9  June  1849.  Per  curiam,  court  will  set  the  matter  to  rights.  So, 
The  practice  in  this  action  has  been  if  the  auditors  conduct  themselves  with 
long  well  settled,  and  has  been  recog-  any  manner  of  impropriety,  to  the  in- 
nised,  in  Pennsylvania,  in  the  case  of  jury  of  either  party,  redress  may  be 
Orousillat  v.  MeCall,  5  Binn.  433.  If  had  on  application  to  the  court.  The 
the  matters  offered  by  either  party  are  exceptant  does  not  allege  that  he  put 
disputed  by  the  other,  he  may  either  in  his  plea  before  the  auditors,  and 
demur  or  take  issue  before  the  auditors,  claimed  an  issue  thereon  ;  the  excep- 
If  there  are  more  points  of  dispute  than  tion  now  filed  is,  in  fact,  the  claim  of 
one,  there  may  be  a  demurrer,  or  an  an  issue.  It  is  too  late,  therefore ;  and 
issue  on  each,  which  are  to  be  certified  it  would  introduce  irregularity  and 
by  the  auditors  to  the  court,  and  then  confusion  into  the  proceedings  of  an 
the  matters  of  law  will  be  decided  by  action  already  sufficiently  complicated, 
the  court,  and  the  issues  in  fact  by  a  to  allow  it.  The  court  must,  there- 
jury,  after  which,  the  account  will  be  fore,  treat  the  exception  as  a  mere  nul- 
final'ly  settled  by  the  auditors,  accord-  lity. 
ing  to   the  result  of    the   trials.     If 
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other,  there  would  be  an  issue  which  the  auditors  could  not  try,  but 
must  certify  to  the  court.  Should  the  parties  agree  to  refer  the  trial 
of  issues  to  the  auditors,  there  appears  to  be  no  reason  why  the  agree- 
ment should  not  be  binding;1  but  as  the  trial  of  an  issue  by  the  auditors 
is  in  derogation  of  the  right  of  trial  by  jury,  such  an  agreement 
ought  plainly  to  appear ;  it  has  been  questioned,  whether  the  legisla- 
ture itself  could  take  away  this  right,  by  a  law  referring  the  trial  to 
auditors.  If  either  party  have  cause  of  complaint  against  the  auditors, 
there  is  no  mode  of  redress  but  by  complaint  to  the  court ;  but  when 
there  is  a  cause  of .  complaint,  the  court  is  bound  to  give  redress.2 
Thus,  if  either  party  desire  to  join  an  issue,  and  the  auditors  refuse  per- 
mission, or  if  the  auditors  conduct  themselves  with  any  manner  of 
impropriety,  to  the  injury  of  either  party,  redress  may  be  had  on  appli- 
cation to  the  court.3  But  the  court  has  no  power  to  reform  an  auditor's 
report,  no  issue  of  fact  or  law  having  been  certified  to.4 

§  1707.  The  jury  are  only  sworn  to  try  the  issues  certified  by  the 
auditors ;  therefore,  the  parties  cannot  go  into  the  whole  account  before 
the  jury,  beyond  those  issues ;  nor  can  the  plaintiff  give  evidence  of  the 
receipt  of  money  by  the  defendant,  prior  to  the  time  laid  in  the  declara- 
tion ;  nor  will  the  court  allow  him  to  amend  his  declaration,  so  as  to 
lay  a  different  period,  and  to  make  it  correspond  with  his  evidence.5  In 
this  case,  a  judgment  quod  computet  had  been  entered  by  confession ; 
and  it  is  said,  in  the  opinion  of  the  court,  that  "  to  alter  the  declaration 
would  be  to  alter  the  judgment,  and  to  change  the  terms  on  which  it  had 
been  confessed;"  that  if,  "instead  of  confessing  a  judgment,  the  defend- 
ant had  pleaded  to  issue,  and  it  had  been  found  against  him,  only  the 
parts  alleged  in  the  declaration  would  have  been  found  ;  and  to  have 
inserted  a  new  averment,  would  have  made  the  jury  say  more  than  they 
meant.  But  it  is  impossible  to  raise  a  difference,  in  this  respect,  between 
a  judgment  rendered  on  a  verdict,  and  a  judgment  rendered  on  a  con- 
fession of  the  party ;  in  either  case,  the  amendment  goes  to  substance, 
and  not  to  form,  and  is,  consequently,  not  within  the  act  of  assembly." 
If,  on  the  trial  of  the  issue,  the  plaintiff  make  default,  he  may  be  non- 
suited ;  but,  notwithstanding  the  nonsuit,  he  may  have  a  scire  facias  ad 
computandum  upon  the  first  judgment.6 

§  1708.  Duty  of  auditors  after  trial  of  issues.  It  is  said,  in  one 
of  the  principal  cases  in  Pennsylvania  upon  this  subject,  that  after  the 
trial  of  the  issues,  the  account  is  returned  to  the  auditors,  who  have 
been  respited  in  the  interim,  to  settle  and  report  it  according  to  the 
decisions  in  court,  before  they  are  discharged.7     As  this  was  not  a  point 

1  Brown  v.  McFarland,  41  Penn.  St.  between  the  parties.  Finney  ».  Harbe- 
129.  son,  4  Yeates  514. 

2  Stewart  v.  Bowen,  49  Penn.  St.  6  Sweigart  v.  Lowmarter,  14  S.  &  R 
245.  200. 

3  Crousillat    v.    MoCall,    5     Binn.         6  1  Wheat.  Selw.  N.  P.  5. 

438-9 ;  Tilghman,  C.  J.  '  Crousillat  v.  MoCall,  5  Binn.  433  • 

4  Little  v.  Stanton,  32  Penn.  St.  299.     s.  c.  1  Bro.  262. 
The   auditors   must  state  an   account 
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expressly  involved  in  the  decision  of  that  case,  the  following  suggestions 
may  not  be  irrelevant  or  presumptuous.  It  is  to  be  observed,  that  where 
issues  are  formed  before  the  auditors,  the  account  still  goes  on,  inde- 
pendently of  the  issues,  and,  when  finished,  the  whole  is  reported  and 
returned  to  the  court,  and  the  issues  being  there  determined,  the  account 
becomes  complete.  If  every  part  of  the  account  be  disputed,  and  issues 
thereon  are  certified  to  the  court,  the  moment  they  are  tried,  the  account 
becomes  settled,  and  only  requires  to  be  set  down  in  writing  according 
to  the  finding  of  the  jury.  To  send  back  the  proceedings,  then,  to  the 
auditors,  that  they  may  settle  an  account,  which  is  already  ascertained 
above,  would  be  a  ceremony  productive  of  nothing  but  delay  and 
expense.  The  preceding  remarks  suppose  that  the  defendant  has  not 
declined  to  account;  where  he  pleads  in  discharge  before  the  auditors 
some  legal  or  equitable  exoneration,  and  the  plaintiff  takes  issue  on  the 
plea,  which  the  auditors  certify  for  trial,  the  judgment  is  absolute  on  the 
issue ;  if  for  the  plaintiff,  it  would  seem,  from  analogy  to  the  case  of 
Godfrey  v.  Saunders,  that  it  is  to  be  entered  for  the  amount  laid  in  the 
declaration.  So,  if  the  defendant  make  default  before  the  auditors, 
the  court  may  order  that  the  plaintiff  recover  the  value  as  he  had 
counted ;  it  has  been  said,  too,  that  the  court  may,  in  their  discretion, 
give  a  less  sum.1  If,  then,  the  auditors  be  fundi  officio,  when  their  return 
is  made  to  the  court,  the  account  should,  from  analogy  to  the  proceed- 
ings in  asmmpsit,  be  referred  to  the  prothonotary  to  be  computed, 
according  to  the  determination  of  the  issues. 

§  1709.  Exceptions  before  auditors.  Before  the  revolution,  and 
for  some  time  subsequently  to  it,  auditors  reported  as  referees,  and  excep- 
tions might  be  taken  to  their  reports  on  the  merits,  within  four  days 
after  they  were  filed  in  the  office.  But  now,  by  repeated  decisions,  it  is 
too  late  to  file  exceptions  to  a  report,  after  it  has  been  returned ;  every 
exception  must  be  made  before  the  auditors,  who  will  certify  it  to  the 
court  in  the  shape  of  an  issue  for  trial.2  So,  in  the  practice  of  the  state 
of  New  Jersey,  the  auditors  take  the  account  and  refer  objections  and 
issues  to  the  court ;  and  if  the  party  neglect  to  tender  issues  in  fact  and 
law  to  them,  he  cannot  afterwards  come  into  court  in  a  summary  way 
and  object  to  the  items.3  In  Connecticut,  it  is  the  practice  of  the  courts, 
to  review  the  doings  of  auditors,  where  they  have  decided  against  some 
plain  principle  of  law,  considered  matters  not  within  the  action  sub- 
mitted to  them,  committed  some  mistake  on  their  own  principles,  or 
improperly  admitted  or  rejected  testimony.  If  the  facts  stated  in  the 
exceptions  to  the  report  be  disputed,  inquiry  is  made  by  the  court,  of 
the  auditors,  and  if  supported,  the  report  is  set  aside,  and  a  re-appoint- 
ment of  auditors  made.4     Courts  never  review  the  doings  of  auditors 

1  1  Vin.  Abr.  "  Account,"  U,  pi.  20.     lapse   of  time.     Gratz    v.   Phillips,  3 

2  Moore  v.    Hunter,  4  Yeates  358  ;     Binn.  474. 

s.  c.  3  Binn.  475  n.     Crousillat  v.  Mc-  3  Willson  v.  Willson,  2  South.  791. 
Call,    5  Ibid.   433 ;    s.  c.  1  Bro.  262.  4  Spencer  s.  Usher,  2  Day  116.    Par- 
Exceptions  are  too  late,  after  the  judg-  ker  v.  Avery,  Kirby  353. 
ment    nisi    has   become   absolute    by 
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with  respect  to  the  finding  of  the  facts  upon  the  evidence  exhibited 
to  them,  nor  will  they  allow  the  whole  case,  and  the  testimony  to  be 
stated,  with  the  view  of  rejudging  it;1  but  the  party  objecting  must 
confine  himself  to  the  above  points ;  and  this  for  the  sole  purpose  of 
correcting  any  mistakes  in  law  committed  by  the  auditors,  as  this  is  the 
only  mode  by  which  it  can  be  done,  the  court  having  no  power  to 
direct  the  auditors,  as  they  have  the  jury,  in  questions  of  law.  The 
court  may,  however,  refer  the  report  back  to  the  auditors,  for  an 
error  of  calculation  ;  but  they  have  no  power  to  rehear  the  parties,  and 
their  report  on  such  rehearing  will  be  set  aside,  and  the  original  report 
confirmed.2 

§  1710.  Meport.  The  auditors  having  made  up  the  account,  or  their 
report,  as  it  is  called  amongst  us,  which  must  be  a  special  one,  and  not 
merely  an  award  of  a  balance,3  are  entitled,  by  the  statute  of  Anne, 
above  quoted,  for  their  trouble  in  auditing  and  takiDg  the  account,  to 
such  allowance  as  the  court  shall  judge  reasonable,  to  be  paid  by  the 
party  on  whose  side  the  balance  of  account  shall  be.  The  report  is  to  be 
filed  in  the  prothonotary's  office,  and  when  there  filed,  it  is,  as  we  have 
seen,  unimpeachable  for  intrinsic  defects ;  that  is,  errors  involved  in  the 
merits  of  the  account ;  so  that  nothing  remains  but  to  enter  up  judg- 
ment on  it,  according  with  its  form  or  nature.  The  auditors  should  find 
the  facts  in  direct  terms,  and  if  they  find  in  favor  of  the  defendant, 
they  should  find  that  he  was  not  in  arrear ;  to  find  that  he  has  fully 
accounted  is  bad,  because  this  might  have  been  before  the  action  was 
brought,  and  can  be  taken  advantage  of  only,  under  the  plea  of  fully 
accounted,  before  the  jury.4 

§  1711.  Final  judgment.  If  the  report  certify  that  the  defendant 
refused  to  account,  judgment  shall  be  that  the  plaintiff  recover  according 
to  the  value  mentioned  in  the  declaration;5  so,  that  he  gave  an  imperfect 
account  f  and  there  is  no  need  of  a  writ  of  inquiry  for  the  value.7  If  it 
contain  an  account  in  favor  of  the  plaintiff,  the  final  judgment  is,  that 
the  plaintiff  do  recover  against  the  defendant  so  much  as  he,  the  defend- 
ant, is  found  in  arrear.8  In  Godfrey  v.  Saunders,9  the  judgment  was  for 
the  plaintiff,  on  his  demurrer  to  the  defendant's  plea  before  auditors,  in 
this  form :  "  Therefore,  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  12,0(M  (the  sum  laid  in  the  declara- 
tion), for  the  value  of  the  goods  and  merchandises  aforesaid,  and  also 
278;.  7s.  6<i,  for  the  damages,  as  well  by  reason  of  the  interpleading 
aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff,  in  and  about  his 
suit  in  that  behalf  expended,  to  the  said  plaintiff  by  the  court  here 
adjudged  with  his  assent;  and  that  the  said  defendant  be  in  mercy," 

1  McDonough  v.  Norris,  2  Phila.  266.     Winch  5. 

2  Stewart  v.  Bowen,  49  Penn.  St.  245.         6  Pierce  v.  Clark,  Lutw.  63. 

*  Shewe11  »•  FelL  4  Yeates  51.     See  '  Ibid.   Williams  v.  White,  utsupra. 

Willson  v.  Willson,  2  South.  791.  8  1  Selw.  N.  P.  5.     The   judgment 

i  1  Swift  Dig.  727.     See  Spencer  v.  carries  costs.     Harrison  v.  Warner,  3 

Usher,  2  Day  116.  Luz.  L.  Reg.  225. 

6  Williams  v.  White,  Cro.  Eliz.  806.  »  3  Wils.  94 


JUDGMENT.  153 

&c.  "Where  the  defendant  has  resisted  the  plaintiff's  claim  by  pleading, 
or  where  an  increase  is  received  by  a  receiver  ad  merchandize! ndum, 
there  shall,  besides  the  value  of  the  goods  laid,  be  judgment  for 
damages,  which  will  include  the  amount  of  increase,  and  the  plain- 
tiff's costs  and  expenses.1  If  the  auditors  report  a  balance  in  favor  of 
the  defendant,  it  seems,  that  judgment  may  be  entered  for  such  balance  f 
and  the  law  is  settled,  that  he  may  support  an  action  of  debt  against  the 
plaintiff  for  the  sum  in  which  he  is  found  in  surplusage.3  When  a  bal- 
ance is  found  due  by  auditors,  in  account-render  against  executors,  for  a 
legacy,  they  are  liable  personally  for  the  amount  of  that  balance  to  the 
legatee.4 

§  1712.  Error  and  execution.  A  writ  of  error  lies  on  this  judg- 
ment;  but,  although  it  be  found  erroneous  and  reversed,  the  first 
judgment  will  stand  in  force;  for  the  two  judgments  are  distinct  and 
perfect.  If,  on  error  after  the  last  judgment,  the  first  is  reversed,  the 
last  is,  consequently,  reversed  also.5  The  executions  in  this  action  are 
the  same  as  in  others;  execution  may  also  be  stayed  by  the  act  provid- 
ing for  a  stay  of  execution,  as  in  other  cases. 

II.   Of  the  action  of  replevin. 

§  1713.  The  action  of  replevin6  is  among  the  oldest  known  to  the  law; 
Glanville  speaks  of  it  as  well  known  in  his  time,  and  gives  the  form  of 
the  writ.7  As  used  in  this  state,  it  may  be  defined  to  be,  a  remedy 
for  the  unlawful  detention  of  personal  property,  by  which  the  same  is 
delivered  to  the  claimant,  upon  giving  security  to  the  sheriff  to  make 
out  the  injustice  of  the  detention,  or  return  the  property.8  It  issues  in 
almost  every  case  of  personal  property  which  is  in  the  possession  of  one 
person,  and  claimed  by  another;9  and  accordingly,  things  of  great  value, 
as  ships,  are  frequently  replevied.10  If,  however,  the  goods  came  law- 
fully into  the  defendant's  possession,  a  demand  and  refusal  to  deliver 
the  same,  are  in  general,  necessary  to  be  shown,  in  order  to  establish 
a  wrongful  detention.11  And  as  the  doctrine  of  market  overt  does  not 
obtain  in  this  state,  the  owner  may  follow  his  property  through  successive 
transfers,  and  replevy  it,  in  whose  possession  soever  he  may  find  it.12 

§  1714.  This  action  differs  from  all  others  in  some  material  points. 

1  Gratz  v.  Phillips,  5  Binn.  568-70.         8  Morris  Rep.  46. 

The  plaintiff  may  have  judgment  for  a  9  Snyder    v.    Vaux,    2    Rawle  42S. 

greater  amount  than  the  damages  laid  This  doctrine  has  prevailed  in  Penn- 

in  the  declaration.     Ibid.  sylvania  from  the  earliest  times  :  see 

2  See  act  12  April  1848,  1 12,  P.  L.  1  Col.  Rec.  441. 

537  ;  Purd.  488.  10  Weaver  v.  Lawrence,  1  Dall.  1 57. 

3  McCall  v.  Crousillat,  3  S.  &  R.  7.  n  Windsor  v.  Boyce,  1  Houston  605. 
1  Martin  v.  Smith,  5  Binn.  23.                White  v.  Brown,  5  Lans.  78. 

6  1  Vin.  Abr.  "Account,"  pi.  22.  12  Hosack  v.  Weaver.  1  Yeates  478. 

6  For  a  fuller  view  of  this  subject,  Hardy  v.  Metzgar,  2  Ibid.  347.  Easton 
the  student  is  referred  to  Morris  on  v.  Worthington,  5  S.  &  R.  130.  Lecky 
Replevin,  a  work  exhibiting  great  v.  McDermott,  8  Ibid.  500.  King  v. 
learning  and  research.  Richards,  6  Whart.  418. 

7  Beame's  Glanv.  294. 
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In  others,  the  {>laintiff  is  not  put  into  possession  of  the  thing  demanded, 
until  after  trial,  and  a  decision  in  his  favor;  but  in  this  action,  the 
plaintiff  is  put  in  possession  of  the  chattels  in  dispute,  by  the  sheriff, 
before  any  trial.  Another  peculiarity  which  results  from  this,  is,  that  a 
return  of  these  chattels  is  made  to  the  defendant,  upon  his  showing  in 
the  course  of  the  cause,  that  he  is  entitled  thereto.  It  further  results, 
that  to  have  this  return,  the  defendant  must,  in  his  pleadings,  claim  a 
return,  in  addition  to  the  matters  pleaded  by  him.  Hence,  the  defendant 
is,  to  many  purposes,  an  actor,  and  pleads  and  claims  on  two  grounds,  as 
when  he  justifies  his  taking  the  goods  for  rent  in  arrear,  and  so  far  strictly 
defends  his  conduct ;  but  when  he  claims  a  return  of  the  chattels,  he 
acts  on  a  principle  peculiar  to  replevin,  consequent  upon  the  delivery 
of  the  property  to  the  plaintiff;  here,  the  defendant,  is  an  actor,  and 
takes  the  place  of  a  plaintiff,  as  he  undertakes  to  show  that  he  ought  to 
recover  back  the  goods  in  dispute,  and  is,  therefore,  entitled  to  the 
beginning  and  conclusion  upon  the  trial  ;l  but  although  an  actor,  the 
avowant  cannot  have  a  rule  to  discontinue.2  The  defendant  is  compel- 
lable to  give  security  for  costs,  if  he  reside  out  of  the  jurisdiction  of  the 
court.3 

§  1715.  The  action  of  replevin  is  not,  in  this  state,  altogether  a  pro- 
ceeding in  rem- ;  it  is  also  a  personal  proceeding  against  the  defendant 
named  in  the  writ,  which  contains  a  clause  of  summons  ;  and  therefore 
if  the  sheriff  be  prevented  from  replevying  the  goods,  by  the  conduct 
of  the  defendaut,  as,  by  an  annexation  of  them  to  the  freehold,  the 
plaintiff  may  declare  in  the  detinet,  and  recover  the  value  in  damages.4 
And,  it  seems,  that  replevin  in  the  detinet  will  lie,  though  the  defendant 
has  parted  with  the  possession  and  control  of  the  property,  previously 
to  the  institution  of  the  suit.5  By  the  statute  of  limitations  this  action 
must  be  commenced  within  six  years  after  the  cause  of  action  first 
accrued.  And,  as  it  is  an  action  involving  the  right  to  personal  pro- 
perty, it  does  not  abate  by  the  death  of  either  of  the  parties,  but  may 
be  revived  in  favor  of,  or  against  their  legal  representatives ;  to  expose 
the  plaintiff  to  the  loss  of  his  remedy,  by  the  death  of  the  defendant, 
would  be,  in  some  cases,  to  destroy  his  chance  of  justice ;  for,  unless  the 
property  remained  in  specie,  in  the  hands  of  the  executor,  he  would  be 
remediless ;  the  reason  of  the  rule,  that  personal  actions  die  with  the 
person,  does  not  apply  to  cases  involving  a  right  of  property.     Where 

1  See  5  Dane's  Abr.  514.  «  Nichols  v.  Michael,  23  N.  Y.  264 

*  Long   v.   Buckeridge,    1  Str.  106.  Brockway   v.  Burnap,    16    Barb.  309! 

Tidd   679.     The   plaintiff  cannot  dis-  Latimer  v.   Wheeler,  3  Abb.  Dec.  35. 

continue,  whore   the   goods  have  been  The  New  York  cases  assert'  this  doc- 

dehvered  to  him  under  the  writ,  the  trine,  but  they  can  hardly  be  deemed 

defendant  being   entitled  to  a  retorno  to  fully  sustain  it,  since,  by  the  code 

habendo,  if  the  issue  be  found  in  his  all  forms  of  action  have  been  abolished' 

so  „Br0CT  °-  Fox'  2  Yeates  531-  and  detinue  would  certainly  lie  in  such 

belly  v.  Cruchley,  1  Brod."  &  Bing.  a  ease.     Jones  v.  Dowle,  9  M  &  W  19 

505.     Tidd  535.     See  supra,  1 929.  And  trover  would  lie  to  recover  dam- 

'Bower  v .  Tallman,  5  W   &  S.  556.  ages,  if  the  original  taking  were   tor- 

And  see  Baldwin  o.  Cash,  7  Ibid.  426.  tious. 
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one  receives  the  property  of  another,  his  estate  should  answer  it,  for 
that  swells  the  assets  in  the  hands  of  the  representative.1 

§  1716.  When  replevin  lies.  The  act  of  1705  provides,  that  it 
"shall  be  lawful  for  the  justices  of  each  county  to  grant  writs  of  replevin 
in  all  cases  whatsoever,  where  replevins  may  be  granted  by  the  laws  of 
England,  taking  security  as  the  said  law  directs,  and  make  them  return- 
able to  the  respective  courts  of  common  pleas,  in  the  proper  county, 
there  to  be  determined  according  to  law."2  It  lies,  as  we  have  seen,3 
whenever  one  man  claims  goods  in  the  possession  of  another ;  and  where 
the  directions  of  the  statute  have  been  complied  with,  it  is  the  only 
remedy  for  an  unlawful  distress.4  It  can  only  be  maintained,  however, 
by  him  who  has  a  property  in  the  goods,  either  general  or  special  :5 
hence,  one  to  whom  chattels  are  delivered  for  safe-keeping,  cannot 
maintain  replevin,  -for  he  has  no  special  property  in  them,  and  the 
question  is  not  of  possession,  but  of  property;8  so  of  a  mere  servant, 
having  charge  of  goods ;  but  if  they  are  delivered  to  him  by  the  master, 
as  bailee,  he  may.7  The  assignee  of  the  buyer  of  a  chattel  may  main- 
tain replevin  against  the  seller,  though  he  has  never  had  possession.8 
But  a  mere  temporary  occupancy,  for  the  purpose  of  taking  off  timber, 
by  one  having  no  right  of  possession,  is  not  such  an  actual  possession  as 
defeats  the  constructive  possession  which  the  law  casts  upon  the  owner ; 
and  as  soon  as  the  timber  is  severed,  his  right  of  property  vests  in  it, 
and  replevin  or  trover  lies  for  its  recovery.9 

§  1717.  The  right  of  property  in  a  chattel,  which  has  become  such  by 
severance  from  the  freehold,  cannot  be  determined  in  a  transitory  action, 
by  a  trial  of  the  title  to  the  freehold.10  And  the  mere  delivery  to  the 
plaintiff  in  a  writ  of  replevin,  of  the  goods  for  which  the  writ  is  sued 
out,  does  not  tend  to  prove  property  in  him.11  The  action,  however,  lies 
by  the  owner  of  land,  though  out  of  possession,  to  recover  timber,  taken 
away  by  a  third .  person,  although  such  third  person  be  a  purchaser 
for  a  valuable  consideration,  and  in  possession  under  articles  of  agree- 
ment,  the   purchase-money  being   unpaid.12     Replevin   or   trover  will 

1  Keite  v.  Boyd,  16  S.  &  R.  300.  and  maintain  replevin  for  the  goods. 

2  1  Sm.  L.  44;  Purd.  1265.  Mackinley  v.  McGregor,  3  Whart.  369. 

3  See  supra,  g  1713.  Harner    v.   Fisher.  58  Penn.   St.  453. 

4  Sassman  v.  Brisbane,  7  Phila.  159.  But  in   such  oase,  some  artifice  must 
6  Lester  v.  McDowell,  18  Penn.  St.  have  been  practised  on  the  vendor,  to 

91.    To  maintain  replevin,  the  plaintiff  obtain  the  possession;    a  mere  inten- 

must  show  either  a  general  or  special  tion  not  to  pay,  is  not  sufficient.   Smith 

property  in  the  goods,  and  right  of  im-  v.  Smith,  21  Ibid.  367.     Backentoss  v. 

mediate  possession.     Lake  Shore  and  Speicher,    31     Ibid.    324.      Pottinger 

Michigan    Southern    Railway   Co.    v.  v.  Hecksher,  2  Gr.  309. 

Ellsey,  85  Ibid.  283.  "  Breweru.Fleming,51  Penn.  St.  102. 

8  Waterman   v.    Robinson,   5  Mass.  And  see  Young  v.  Herdic,  55  Ibid.  172. 

303.  I0  Powell    v.    Smith,    2    Watts  127. 

'  Harris  v.  Smith,  3  S.  &  R.  20.   And  Cromelien  v.  Brink,  29  Penn.   St.  522. 

see  Mead  v.  Kilday,  2  Watts  1 10.  Lehman  v.  Kellerman,  65  Ibid.  489. 

8  Woods   v.    Nixon,   Add.   131.     In  "  Lovett  v.  Burkhardt,  44  Penn   St. 

case  of  a  fraudulent  purchase  of  goods,  173. 

the  vendor  may  disaffirm  the  contract,  12  Coomalt  v.   Stanley,  3  Clark  389. 
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not  lie  by  one  claiming  land,  against  another  in  the  actual  adverse 
possession  thereof,  under  claim  of  title,  for  fixtures  or  any  part  of 
the  freehold  severed;  though  it  is  otherwise,  where  there  is  no  claim 
of  adverse  title.1 

§  1718.  Formerly,  writs  of  replevin  were  granted  for  goods  taken  in 
execution,  and  for  fines  and  penalties  legally  incurred  and  due  to  the 
commonwealth,  to  the  delay  of  justice  and  great  vexation  of  the  officers 
concerned  in  levying  upon  these  goods.  To  correct  this  evil,  the  act  of 
1779  enacted,2  that  all  writs  of  replevin  granted  or  issued  for  any  owner 
of  goods  taken  in  execution,  by  distress,  or  otherwise,  by  any  sheriff 
or  other  officer,  are  irregular ;  and  such  writs  shall,  at  any  time  after 
the  service,  be  quashed  by  the  court  to  which  they  are  returnable,  the 
court  being  ascertained  of  the  truth  of  the  fact,  and  treble  costs  shall  be 
awarded  to  the  defendant-;  and  the  prothonotary,  'granting  such  writ, 
knowing  it  to  be  for  goods  so  taken,  is  liable  to  an  attachment.  As  the 
legislature  intended  to  give  a  summary  remedy,  the  court  will  quash,  on 
motion,  a  replevin  so  issued,  and  they  will  ascertain  the  facts  by  affida- 
vits. If  the  facts,  or  the  law  arising  on  the  facts,  be  doubtful,  they  may 
refuse  to  quash,  on  affidavit,  and  leave  the  party  to  plead  to  the  replevin, 
as  the  statute  enables  the  party  to  plead  in  abatement  or  bar  such  levy 
and  execution,  and  the  cause  of  action  on  which  the  judgment  and 
execution  were  obtained  cannot  be  inquired  into  upon  that  plea.3  If  a 
person  give  bond  to  prosecute  a  writ  of  replevin  thus  illegally  or  im- 
providently  issued,  on  which  property  is  delivered  to  him,  and  the  writ 
be  subsequently  quashed,  the  parties  to  the  bond  are  liable.4 

§  1719.  Under  this  act,  it  has  been  determined,  that  replevin  will  not 
lie  for  goods  seized  for  non-payment  of  a  city  water-tax  ;5  nor  will  it  lie, 
in  a  court  of  common  law,  after  a  decree  of  condemnation  as  prize,  by  a 
court  of  admiralty  f  and  so  replevin  will  not  lie  for  goods  seized  by 
virtue  of  a  warrant  issued  by  the  captain  of  a  volunteer  troop  or  com- 
pany, for  non-payment  of  a  militia  fine.7  So,  the  property  of  a  stranger 
to  an  execution  in  the  hands  of  a  sheriff  or  constable,  cannot  be  replevied, 
though  the  same  protection  is  not  extended  to  the  purchaser  thereof, 
after  the  sale  ;8  but  after  goods  have  left  the  custody  of  the  law,  and 
possession  has  been  delivered  by  the  sheriff  to  the  purchaser,  every  man 
who  has  claims  is  left  to  his  usual  remedy ;  therefore,  replevin  mav  be 
brought  against  the  sheriff's  vendee,  to  recover  chattels  wrongfully  taken 

Young  v.   Herdio,  55  Penn.    St.   172.  unless    the    officer   be    made    defend- 

And    see  Snyder   v.   Vaux,   2  Rawle  ant.    English  v.  Dalbrow,  1  Miles  160. 

423.  '  Weed  v.  Hill,  2  Ibid.  122.     Nor  before 

1  Mather  v.  Trinity  Church,  3  S.  &  the  service  of  the  writ.  Shewell  v. 
R.  509.     Brown  v.   Caldwell,  10  Ibid.  Mackinley,  1  Ibid.  54. 

114.     Harlan  v.  Harlan,  15  Penn.  St.         4  2  Bibb  199. 

513  ;  Rogers,  J.  6  Stiles  v.  Griffith,  3  Yeates  82. 

2  Act  3  April  1779,  1  Sm'.  L.  470 ;         6  W.  B.  v.  Latimer,  4  Dall.  1. 
Purd.  1266.  '  Pott  v.  Oldwine,  7  Watts  173. 

3  Shaw  ».  Levy,  17  S.  &  R.  99.  Flint  8  Winegardner  v.  Hafer,  15  Penn. 
v.  Marsh,  2  W.  N.  C.  67.     The  court  St.  144. 

will  not  summarily   quash   the  writ, 
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in  execution  and  sold.1  But  an  action  of  trespass  is  the  proper  remedy 
for  a  wrongful  levy,  and  replevin  is  irregular  ;2  where,  however,  goods  had 
been  left  by  an  officer  in  the  defendant's  possession  for  several  months, 
taking  security  for  their  delivery,  and  the  goods  were  afterwards  trans- 
ferred to  a  stranger,  from  whom  they  were  taken  by  the  officer,  the 
court  refused  to  quash  a  replevin  issued  by  the  stranger,  the  lien  of  the 
execution  being  gone.3  So,  if  the  owner  find  his  goods  in  possession  of 
a  stranger,  who  has  taken  them  by  replevin  from  any  other  person  than 
the  owner,  he  may  maintain  replevin  against  the  stranger,  who  cannot 
by  his  own  writ,  or  judgment  thereon  in  his  favor,  acquire  any  right  of 
possession  against  the  owner,  who  was  not  a  party  to  the  suit.4 

§  1720.  The  right  of  the  keeper  of  a  livery-stable  to  reclaim  a  horse 
on  which  he  has  a  lien,  when  it  has  been  forcibly  or  clandestinely  taken 
from  his  custody,  may  be  enforced  by  replevin.5  So,  where,  by  an  orphans' 
court  sale  of  property,  the  right  to  a  share  of  the  growing  crops  reserved 
as  a  rent  passes  to  the  purchaser,  if  the  tenant  deliver  it  to  the  former 
owner,  the  purchaser  may  maintain  replevin  for  it.e  And  where  one 
mortgages  his  store  of  goods  as  security  for  an  engagement,  and  then 
refuses  to  perform  the  engagement,  or  deliver  possession  of  the  store, 
replevin  will  lie.7  The  taking  out  of  a  foreign  attachment  against  goods, 
while  in  the  hands  of  a  transportation  company,  is  not  such  an  absolute 
seizure  of  them,  as  will  prevent  the  issuing  of  a  writ  of  replevin  for  the 
same  goods,  at  the  suit  of  the  vendor,  in  exercise  of  his  right  of  stoppage 
in  transitu}  Replevin,  and  not  trespass,  is  the  proper  action  against  a 
sheriff's  or  a  constable's  vendee,  who,  knowing  of  the  illegality  of  the 
sale,  or  that  the  goods  did  not  belong  to  the  defendant  in  the  execu- 
tion, participates  in  the  sale,  by  purchasing  the  goods.9  But  replevin 
will  not  lie  for  chattels  distrained  for  rent  in  arrear,  and  sold  by  the 
bailiff,  after  an  election  and  appraisement  under  the  act  of  1849 ;  the 
remedy  of  the  claimants  is  against  the  party  depriving  them  of  their 
rights.1' 

§  1721.  Replevin  will  not  lie  for  a  tract  of  land ;  nor  by  one  not  in 
the  actual  exclusive  possession  of  land,  whatever  title  he  may  claim, 
against  one  who  is  in  the  actual,  visible,  notorious  occupation  and  pos- 
session thereof,  claiming  the  right  to  slate  taken  out  of  a  quarry  on  the 
land.11     Where,  in  an  action  of  replevin  for  logs  cut  upon  the  land  of 

1  Shearick  v.  Huber,  6  Binn.  2;  s.  c.  6  Burns  v.  Cooper,  31  Perm.  St.  426. 
2  Bro.  160.  Ward  v.  Taylor,  1  Penn.  7  Boyle  v.  Rankin,  22  Penn.  St. 
St.  238.  168. 

2  Zane  v.  Cowperthwait,  1  Dall.  312.  8  Hays  v.  Mouille,  14  Penn.  St.  48. 
Graham  v.  Lane,  3  Brewst.  92.  And  see  Green  v.  Kenney,  6  W.  N.  C. 

3  Mulholmw.  Cheney,  Add.  301.  574. 

4  Ilsley  v.  Stubbs,  5  Mass.  280.  9  Ward  v.  Taylor,  1  Penn.  St.  238. 

0  Young   v.   Kimball,  23  Penn.   St.  10  Bonsall   v.    Comly,   44   Penn.    St. 

193.     An   innkeeper   has  no  right  to  442.     Barrow  v.    Holloway,  7   Phila. 

detain  the  baggage  of  any  other  than  125. 

the   defaulting   guest,   though   in  the  u  Brown  v.  Caldwell,  10  S.  &  R.  117. 

same  company.     Kennedy  v.  Muller,  1  Snyder  v.   Vaux,   2  Rawle  423.     Re- 

W.  N.  C.  445.  plevin  will  not  lie  for  fixtures  annexed 
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the  defendant  s  vendor,  which  were  seized  by  the  plaintiff,  it  was  material 
for  the  defendant  to  show  that  the  logs  replevied  were  not  taken  from 
land  in  the  possession  of  the  plaintiff,  evidence  of  title  for  this  purpose 
must  be  received ;  for,  in  the  absence  of  any  actual  adverse  possession  of 
wild  timber-lauds,  the  law  casts  the  possession  on  the  owner,  and  proof 
of  title  is,  therefore,  admissible,  not  for  the  purpose  of  trying  it,  but 
to  prove  possession  in  the  rightful  owners,  which  possession  the  defendant 
had  acquired  by  purchase.  Though,  as  a  general  rule,  title  to  real 
estate  cannot  be  directly  tried  in  transitory  actions,  yet  it  may  be  inci- 
dentally brought  in  question,  in  actions  of  replevin  or  trover,  and  then  it 
is  admissible  in  evidence.1 

§  1722.  By  the  act  of  1817,2  no  writ  of  replevin  can  issue  for  any 
horse,  mare  or  gelding,  which  may  have  been  seized,  detained  and  sold 
under  the  provisions  against  racing  on  the  public  roads  within  the  limits 
of  the  city  and  county  of  Philadelphia.  A  distress  for  poor  taxes  in 
the  same  city  and  county  is  irreplevisable  by  the  persons  by  whom  such 
taxes  are  due.3  So,  an  action  of  replevin  cannot  be  maintained  by  the 
former  owner  against  the  purchaser,  for  timber  cut  between  the  time  of 
a  sale  for  taxes  and  the  redemption.4  A  man  may  replevy  his  property, 
though  the  form  of  it  have  been  changed ;  as,  trees  cut  down  on  his 
land  and  converted  into  posts ;  whatever  alteration  of  form  any  pro- 
perty may  undergo,  the  owner  may  take  it,  in  its  new  shape,  provided  he 
can  prove  the  identity  of  the  original  materials ;  as,  if  leather  be  made 
into  shoes,  cloth  into  a  garment,  trees  squared  into  timber,  or  iron  made 
into  bars.  Upon  this  proof  of  identity,  it  is  the  province  of  the  jury  to 
pass,  it  being  an  inquiry  as  to  a  fact.5 

§  1723.  Who  may  maintain  replevin.  An  executor  or  adminis- 
trator may  have  replevin  for  goods  taken  in  the  lifetime  of  the  testator,6 
and  if  the  goods  of  a,  feme  sole  be  taken,  and  she  afterwards  intermarry, 

to  the  freehold.     Roberts  v.  Dauphin  timber  cut  after  service  of  a  writ  of 

Deposit  Bank,  19  Perm.   St.  71.     But  estrepement.-    Act  22  April  1850,  g  3, 

where  fixtures,  constituting  a  part  of  P.  L.  549 ;  Purd.  1467. 

the  freehold,  are  detached  by  a  former  2  Act  22  March  1817,  §  7  ;  4  Sm.  L. 

owner,  after  a  sheriff's  sale,  the  pur-  432;  Purd.  761. 

chaser  of  the  real  estate  may  maintain  3  Act  29  March  1803,  §8:6  Sm.  L. 

replevin  for  the  same.     Harlan  v.  Har-  50.     The  collection  of  delinquent  taxes 

Ian,  15  Ibid.  507.  is  now  confided  to  the  collector  of  out- 

1  Clement  v.  Wright,  40  Penn.  St.  standing  taxes,  by  act  24  March  1870, 

250._    In  replevin   for  grain   cut  and  P.  L.  544;  Purd.  1379.     Replevin  does 

carried  away  from  land  in  the  actual  not  lie  for  goods  seized  for  taxes,  under 

adverse  possession  of  the  plaintiff,  the  a  warrant  regular  upon  its  face,  and 

defendant  cannot  justify,  by  showing  issued  by  the  proper  authorities.    Hud- 

a  better  title  to  the  land.     Lehman  v.  ler  v.  Golden,  36  N.  Y.  446. 

Kellerman,  65  Ibid.  489.     But  by  the  4  Cromelien  v.  Brink,  29  Penn.  St. 

15  May  1871,  P.  L.  268,  Purd.  1266,  a  522. 

plaintiff  in  replevin  may  recover  for  5  Snyder    v.   Vaux,   2    Rawle   423, 

timber,  lumber,  coal,  or  other  property  427. 

severed  from   the  realty,   though  the  6  McKnight  v.  Morgan,  2  Barb.  171. 

title  to  the  land  be  in  dispute,  provided  Act  24  February  1834,  g  29,  P.  L.  78  • 

he  show  title  in  himself  at  the  time  of  Purd.  424.     Gilb.  Rep.  123. 
severance.   And   replevin  will  lie   for 
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the  husband  alone  may  have  replevin  ;l  but  i„  she  hold  the  goods  as  exe- 
cutrix, then  she  may  join.2  All  the  joint-owners  of  a  chattel  must  join 
in  the  action  f  but  if  goods,  the  separate  property  of  A.  and  B.,  be  unlaw- 
fully distrained,  they  cannot  join  in  replevin.4  In  a  distress  and  avowry 
for  rent,  tenants  in  common  of  the  land  ought  not  to  join.5  Where  a 
husband  distrains  and  avows  for  rent,  arising  from  the  land  of  the  wife, 
prior  to  the  coverture,  she  must  be  joined ;  but  although  she  may 
join,  yet  she  need  not  be  joined,  for  rent  accruing  afterwards,  though, 
whenever  the  wife  is  not  joined  in  the  proceedings,  the  husband  must 
show  affirmatively,  that  the  rent  accrued  after  the  marriage,  for  this 
cannot  be  intended;  and  if  that  fact  be  not  shown,  the  objection 
may  be  taken  at  the  trial.6  It  ought  also  to  be  averred  that  the  wife  is 
living.7 

§  1724.  Distress.  As  the  action  of  replevin  is  generally  founded  on 
a  prior  distress  for  rent,  a  brief  notice  of  that  subject  will  not  be  inap- 
propriate.8 A  distress  is  made  by  entering  upon  the  premises,  and 
seizing  any  piece  of  furniture  or  other  chattel  distrainable,  saying,  at  the 
same  time,  that  you  seize  that  in  the  name  of  all  the  chattels  upon  the 
premises,9  and  stating  particularly  the  cause  of  the  distress.  A  distress 
for  rent,  to  which  these  observations  will  be  confined,  is  made  either  by 
the  landlord  in  person,  or  by  some  person  deputed  by  him,  by  warrant, 
or  upon  a  parol  authority  ;10  this  bailiff,  agent  or  attorney  in  fact  need 
not  be  a  constable  or  other  officer,11  nor  need  his  authority  be  in  writing.12 
It  seems,  he  cannot  distrain  unless  some  definite  or  certain  rent  is 
reserved  ;13  therefore,  where  the  agreement  was,  that  the  lessee  should  pay 
no  rent,  provided  he  made  certain  repairs,  and  the  value  of  the  repairs 
was  uncertain,  it  was  held,  that  the  landlord  could  not  distrain  ;u  so, 
when  the  rent  was  to  be  paid,  by  "taking  care  of  the  grain  on  the  place, 
and  keeping  out  the  cattle."15  Although  the  owner  may  recover  in  an 
action  for  use  and  occupation,  yet,  unless  he  can  prove  a  demise  at  a 
certain  rent  reserved,  he  cannot  distrain ;  and  in  an  action  of  trespass 

1  Seibert  v.  MoHenry,  6  Watts  301.         i  1  Chit.  PL  952. 

Fairchild  v.  Chaustelleux,  8  Ibid.  412.  6  Decker  v.  Livingston,  ut  supra. 

F.  N.  B.  69.     Bull.   N.   P.  53.     The  6  Ibid. 

reason  of  these  authorities  fails,  since  '  Selw.    N.    P.  "Baron  and  Feme," 

the  passage  of  the  act  of  1848,  relating  310. 

to  the  rio-hts  of  married  women.     And  8  See  Binns's  Just.  (8th  ed.)  310. 

the  act  25  April  1850,  I  39,  P.  L.  576,  9  Dod  v.  Monger,  6  Mod.  215. 

Purd.  1007,  provides  that  suits  for  the  10  Franciscus  v.  Reigart,  4  Watts  98, 

recovery  of  the  separate  property  for  a  477.     Jones   c.   Gundrim,    3  W.  &  S. 

married  woman   shall   be  brought  in  531.     For  the  form  of  a  distress-war- 

the  name  of  husband  and  wife,  for  the  rant,  see  Binns's  Just.  (8th  ed.)  314. 

use  of  the  wife.     And  in  case  of  deser-  n  Wells  v.  Hornish,  3  P.  &  W.  33. 

tion  by  the  husband,  she  may  sue  in  her  I2  Franciscus    v.    Reigart,    Jones   v. 

own   name,  without  joining  her  hus-  Gundrim,  vt  supra. 

band.     Act  11  April  1856,  {  3,  P.  L.  13  Diller,    Roberts,  13  S.  &  R. M. 

315-  Purd.  1009.  See  act  of  1/72,  §14;  1  Sm.  L.  375; 

2  Bro.  Abr.  "Baron  and  Feme,"  IV.  Purd.  876. 

gg  '*  Grier  v.  Cowan,  Add.  347. 

»  Hart  v.  Fitzgerald,   2  Mass.  ^509.        15  Scott  o.  Fuller,  3  P.  &  W.  55. 
Decker  v.  Livingston,  15  Johns.  479. 
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against  his  bailiff,  he  cannot  justify  by  evidence  of  the  annual  value  of 
the  premises.  The  mere  warrant  of  a  landlord  is  no  justification  to  a 
bailiff,  although  he  be  a  constable  or  sheriff.1  The  assignee  of  the  lessee 
stands  on  the  same  footing,  with  regard  to  distress,  as  the  lessee.2  Eent 
may  be  payable  in  advance  by  contract,  and  may  be  distrained  for,  or 
will  entitle  a  landlord  to  a  lien  against  an  execution,  under  the  statute.3 
After  seizure,  an  inventory  should  be  taken  of  the  distrainable  goods 
upon  the  premises,  a  copy  whereof,  with  notice  of  the  distress  and  the 
cause  of  such  taking,  should  be  left  at  the  mansion-house,  or  other 
most  notorious  place  on  the  premises,  charged  with  the  rent  distrained 
for.4 

§  1725.  What  may  be  distrained.  By  the  common  law,  nothing 
could  be  distrained  for  rent  which  could  not  be  returned  in  as  good 
plight  as  when  distrained ;  therefore,  fruits,  sheaves  of  corn,  &c,  could 
not  be  distrained.5  But  by  the  act  of  1772,6  it  has  been  declared  lawful 
to  take  as  a  distress,  for  arrears  of  rent,  any  cattle  or  stock,  feeding  or 
depasturing  upon  all  or  any  part  of  the  premises  demised ;  and  all  sorts 
of  corn,  grass,  hops,  roots,  or  other  product  growing  thereon,  and  to 
appraise,  sell,  or  otherwise  dispose  of  the  same,  in  the  same  manner  as 
other  goods  may  be  seized  and  disposed  of.  And  the  purchaser  of  such 
products  shall  have  free  egress  and  regress  to  and  from  the  same,  when 
growing,  and  when  ripe,  to  cut,  gather  and  carry  away  the  same. 

§  1726.  Exceptions.  Generally  speaking,  whatever  chattels  are  found 
on  the  premises,  are  liable  to  be  distrained  for  rent.  But  goods  dis- 
trained off  the  premises,  by  the  landlord,  not  belonging  to  the  tenant, 
may  be  recovered  by  the  owner;7  if,  however,  no  actual  damage  be 
proved,  and  the  mistake  were  a  natural  one,  the  jury  should  limit  the 
compensation  to  the  amount  actually  proved.8  That  a  stranger's  goods 
are  so  liable,  is  one  of  the  early  doctrines  of  the  common  law,  which 
it  transcends  judicial  power  to  abrogate;9  still,  as  the  reasons  on  which  it 
was  founded  have  long  since  ceased,  courts  of  justice  are  extending  the 
privileges  of  exemption,  to  meet  the  exigencies  of  the  present  day.10 
Thus,  for  the  sake  of  trade  and  commerce,  certain  articles  belonging  to 
strangers  have  been  privileged ;  as,  goods  on  a  wharf  belonging  to  a 

1  Wells  v.  Hornish,  3  P.  &  W.  31.  6  3  Bl.  Com.  9.    Wilson  «.  Duoket,  2 

2  Jones  v.  Gundrim,  3  W.  &  S.  531.       Mod.  61.     Clark  v.  Gaskarth,  8  Taunt. 
"  Beyer  v.  Fenstermacher,  2  Whart.     431. 

95.     Anderson's   Appeal,  3  Penn.  St.  6  Act  21  March  1 772,  g  7  ;  1  Sm   L 

218.  371  ;  Purd.  876. 

4  Act  of  1772,  1  Sm.  L.-  370 ;  Purd.  »  Adams  v.  La  Comb,  1  Dall.  440. 

877.     Kerby  v.  Harding,  6  Exch.  234.  Sleeper  v.  Parrish,  7  Phila.  247. 

An  omission  to  give  the  notice  does  not  8  Scott  v.  McEwen,  2  Phila.  176. 

render  the  distress  unlawful ;  it  is  only  9  O'Donnell  v.  Seybert,  13  S.  &  R. 

necessary  to  warrant  a  sale  of  the  goods  57.     Kessler  v.   McConachy,  1  Rawle 

distrained.     McKinney   v.    Reader,    6  435.     Karns   v.   McKinney,  74  Penn. 

Watts  40.     It  may  be  given  to  the  ten-  St.  387.     Kleber  v.  Ward,  6  W.  N.  c! 

ant,  or  to  the  owner  of  the  goods  dis-  235. 

trained.    Caldcleugh  v.  Hollingsworth,  10  Weidel   v.   Roseberrv,  13  S    &  R 

8W.  &S.  302.  180. 
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stranger;1  goods  in  possession  of  a  factor;2  goods  on  storage;3  goods 
sent  to  an  auction-store  for  sale  ;4  a  horse  in  a  smith's  shop,  goods  with  a 
carrier,  corn  sent  to  a  mill  or  market,  pledges,  things  delivered  to  per- 
sons exercising  their  trades,  as  cloth  in  a  tailor-shop,  and  cattle  of  a 
stranger  on  the  premises  without  his  consent,  fault  or  negligence,  and 
goods  of  a  principal  in  the  hands  of  a  factor.5  But  it  was  held,  that  a 
carriage  at  a  livery-stable  might  be  distrained  by  the  lessor,  as  it  was. 
there  by  agreement ;  otherwise,  if  it  be  at  a  tavern,  as  it  is  there  by. 
law.6  The  law  is  different  in  South  Carolina;  there,  from  motives  of 
public  policy,  horses  and  carriages  at  livery  are  not  liable  to  distress.7-' 
The  exemption  of  goods  at  an  inn  from  distress,  being  of  the  first  neces- 
sity, led  to  the  exemption  of  things  privileged,  for  the  encouragement  of 
trade,  before  the  reason  which  gave  birth  to  it  was  understood,  and  the 
first  thing  which  presented  itself  was  laid  hold  of,  for  an  explanatory 
principle ;  but  experience  has  made  it  evident,  that  there  is  a  better  one 
than  that,  which  assumes  the  innkeeper's  obligation,  viz.,  public  conve- 
nience, which  is  broad  enough  to  cover  the  whole  ground  on  this 
principle.  A  boarding-house  cannot  be  distinguished  from  an  inn,  as  to 
exemption  of  the  boarder's  goods,  and  no  reason,  therefore,  exists  for 
withholding  the  protection  of  the  modern  principle  from  the  inmates 
of  a  boarding-house.8 

§  1727.  There  are,  likewise,  exceptions  at  common  law,  in  favor  of  the 
tenant  himself,  such  as  things  in  immediate  use,  as  an  axe,  spade,  or  stock- 
ing-loom in  actual  use,  which  cannot  be  taken  away  without  a  breach 
of  the  peace.9  Nor  can  a  distress  be  made  upon  a  horse  on  which  a  man 
rides,  when  he  is  taken  sick,  from  home,  though  it  may  on  a  led  horse ; 
nor  on  money  out  of  a  bag,  nor  on  the  tools  of  a  man's  trade,  nor  on 
beasts  of  the  plough,  nor  anything  belonging  to  it,  while  there  are  other 
goods  or  beasts,  animalia  otiosa,  which  may  be  distrained.  It  is  here 
implied,  that  beasts  of  the  plough  are  only  those  that  draw  the  plough;10 
horses  drawing  a  cart  may  be  distrained  but  cattle  distrained  cannot 
be  worked  or  used,  unless  it  be  necessary  for  the  owner's  benefit,  as  to 
milk  a  cow,  &c.u   Things  in  which  a  man  has  no  valuable  property 

1  Thompson    v.    Maskiter,  1    Bing.     C.  372. 

283.  6  Parsons  v.  Gingell,.  4  C  B.  545. 

2  Gilman  v.  Elton,  3  Brod.  &  Bing.  But  cattle  received  by  a  tenant  for 
75.  Howe  Machine  Co.  v.  Sloan,  6  agistment  cannot  be  distrained  for  the 
W   N   C   265  rent  of  the  premises.     Cadw&ladev  v. 

«  Brown  v.  Sims,   17  S.  &  R.  138.  Tindall,  20  Penn.  St.  422. 

Briggs   v.   Large,    30  Penn.    St.   287.  '  Youngblood  v.  Lowry,  2  McCord 

Buf  the  fact  that  the  party  was  a  com-  39. 

mission-merchant,    must     be     shown.  8  Riddle   ».   Welden,  5  Whart.  14 ; 

Bevan  v.  Crooks,  7  W.  &  S.  452.  s.  p.  Beall  v.  Beck,  3  Cr.  C.  C.  666. 

4  Himely    v.    Wyatt,    1    Bay    102.  9  Co.  Litt.  47  a.     Simpson  v.  Har- 

Brownw.  Arundell,  IOC.  B.  54.     Wil-  topp,  Willes  512.     Otherwise,  if  they 

liams  v.  Holmes,  8  Exch.  861.  be  not  actually   in   use   at  the   time. 

6  3  Bl.  Com.  8.    Finden  v.  McLaren,  Gorton  v.  Ealkner,  4  T.  R.  565.    Edge- 

6  Q  B  891.     Matthias  v.  Mesnard,  2  comb  v.  Sparks,  2  Show.  127  n. 

C   &  P.  353.     Brown  v.  Shevil,  2  Ad.  10  2  Bac.  Abr.  108-9. 

&  E.  138.     Manro  v.  Botelor,  2  Cr.  C.  "  5  Dane  Abr,  34.. 
VOL.  II. — 11 
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cannot  be  distrained,  as  dogs,1  conies,  and  animals  fene  naturae,2  but 
deer,  &c,  kept  for  profit  in  an  inclosed  park,  are  distrainable.3  Goods 
seized  by  a  sheriff  under  a  writ  of  replevin,  but  left  on  the  premises,  are 
not  liable  to  be  distrained  for  rent.4  Lastly,  things  attached  to  the  free- 
hold cannot  be  distrained,  as  windows,  doors,  mill-stones,  and  the  like ; 
neither  are  such  things  liable,  if  detached  from  the  freehold  for  a  tem- 
porary purpose,  as  the  sash  of  a  window,  to  be  cleaned  or  repaired,  or  a 
mill-stone  thrown  out  for  the  purpose  of  being  picked.5  The  provisions 
of  the  exemption  law  have  been  treated  of  in  our  former  volume.6 

§  1728.  Mode  of  mafcing  distress.  The  landlord  cannot  break 
open  the  outer  door  of  the  house  to  make  a  distress  ;7  nor  can  he  break 
open  or  throw  down  gates  or  inclosures,  for  that  purpose.  But  he  may 
enter  an  open  door  or  window,  and  if  he  have  entered  the  house,  he  may 
break  open  an  inner  door,  &c.8  So,  a  landlord  may,  without  being 
liable  as  a  trespasser,  take  up  the  boards  of  his  floor  over  his  tenant's 
room,  and  may  enter  through  it  to  distrain ;  the  tenant  has,  however, 
his  remedy  for  the  disturbance  of  his  use  of  the  ceiling.9  The  distress 
must  be  made  in  the  daytime,10  and  on  the  demised  premises,11  except 
the  property  has  been  clandestinely  removed  therefrom,  to  prevent 
the  .landlord  from  distraining,  in  which  case,  he  is  empowered  by  the 
act  of  1772,  to  distrain  the  chattels  so  removed,  wherever  they  may 
be  found,  at  any  time  within  thirty  days,12  unless  the  same  should 
have  been  sold  bond  fide  and  for  a  valuable  consideration,  to  one  not 
party  to  the  fraud,  before  such  seizure.  And  by  the  act  of  1825,13  where 
the  goods  are  fraudulently  removed,  before  the  rent  is  due,  the  landlord 
may  consider  his  rent  as  apportioned,  and  after  making  an  affidavit  of 

1  Dogs,  when  duly  registered,  are  tress  for  rent.  Reynolds  v.  Shuler,  5 
deemed   personal    property;    and,    as     Cow.  323. 

such,  it  would  seem,  liable  to  be  dis-  6  See  supra,  §  1016,  etseq. 

trained.      Acts   6  April   1854,  P.    L.  '  Co.  Litt.  161  a.     9  Yin.  Abr.  128 

286  ;   Purd.  515  ;  and  18  May  1878,  P.  Brown  v.  Glenn,  16  Q.  B.  254 

L.  72  ;  Purd.  .2112,  8  Ibid.     See  supra,  I  1082. 

2  Co,  Litt.  47  a.  »  Chambers's  Land,  and  Ten.  609. 

3  Davis  v.  Powel,  Willes  46.  10  3  Bl.  Com.  11.     Brown   v.  Glenn 

4  Commonwealth  v.  Lelar,  1  Phila.  16  Q.  B.  254. 

173.     But  the  landlord  may  distrain  "  The  statute  of  52  Hen.  III.  c.  15, 

upon  goods  -on  the  demised  premises,  prohibits  any  man,  for  any  cause,  from 

which  have  been  previously  taken  in  taking  a  distress  out  of  his  fee,  or  upon 

execution  and  released  on  an  adverse  the  king's  highway,  or  on  the  common 

claim  and  interpleader  issue.     Gilliam  street.       Rob.    Dig.    171.       See   Fur- 

v.   Tobias,  2  W.  N.  C.   371  ;  s.  c.  33  neaux  v.  Fotherby,"4  Camp.  136. 

Leg.  Int.  22.     But  see  Bain  ».  Lyle,  "Where    the,    lease    provides    that 

ob  Penn.  St.  60.     The  goods  of  a  de-  goods  removed  from  the  demised  prem- 

ceased  insolvent  tenant,  in  the  hands  ises  shall  remain  liable  to  distress  for 

of  his   administrators,  cannot  be  dis-  a  period  of  thirty  days  thereafter,  the 

trained;  they  are    in    custodid   legis.  landlord    cannot  follow   and   distrain 

btablman's  Estate,  26  Pitts.  L.J.  113.  upon  goods  so  removed,  when  found, 

r,  t>   S;      nS,' J3-     Darhy  "■  Harris,  1  for  rent  which  was  not  due  at  the  time 

y.  B.  895.     Dalton  v.  Whittem,  3  Ibid,  of  the  removal.     Conway  v.  Lowrv    7 

961.    But,  it  has  been  held,  in  New  W.  N.  C.  64. 

York,  that  trade-fixtures,  when  sepa-  1S  Act  25  March  1825,  8  Sm   L  411  ■ 

rated  by  the  tenant,  are  liable  to  dis-  Purd.  886.                                        '         ' 
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his  belief  that  the  removal  is  fraudulent,  may  seize  such  goods,  wherever 
they  can  be  found,  for  such  apportioned  rent,  under  a  similar  proviso  as 
to  bond,  fide  sales.1 

§  1729.  The  meaning  of  the  words  "fraudulent  or  clandestine,"  applied 
to  the  removal  of  the  goods,  in  the  act  of  1772,  has  been  the  subject  of 
judicial  examination.  A  removal  of  the  goods  in  the  night,  is,  in  itself, 
clandestine,  and  sufficient  evidence  of  fraud;  and  removals  may  be 
fraudulent,  although  by  day;  but  where  there  is  no  evidence  of  more 
than  a  simple  removal  in  the  daytime,  without  the  knowledge  of  the 
landlord,  the  law  will  not  suffer  fraud  to  be  presumed.  The  tenant  is 
not  bound  to  give  notice  of  his  intention  to  remove,  nor  is  he  bound  not 
to  remove  them;  it  is  the  landlord's  business  to  be  vigilant.2  Previ- 
ously to  the  act  of  1825,  even  a  fraudulent  removal,  before  the  rent  was 
due,  gave  the  landlord  no  right  to  follow  them,  after  it  became  due,  and 
to  distrain  them  within  thirty  days  from  the  time  of  their  removal  ;3  to 
remedy  this  serious  mischief,  the  latter  act  was  passed,  which,  in  this 
respect,  affords  sufficient  protection  to  the  landlord.  The  right  of  pur- 
suing goods  is,  however,  confined  to  the  goods  of  the  lessee  or  his 
assignee;4  those  of  strangers  can  be  distrained  for  the  rent  of  the  tenaut 
only  while  they  are  actually  upon  the  premises  ;5  though  even  under 
the  act,  if  the  removal  be  opeu  and  notorious,  the  fact  of  there  being  no 
notice  to  the  landlord,  does  not  make  it  fraudulent.6 

§  1730.  The  whole  rent  due  ought  to  be  distrained  for  at  once,  and 
not  a  part  at  one  time  and  a  part  at  another;  but  if  a  distress  made  for 
the  whole,  turn  out  to  be  insufficient,  either  from  the  circumstance  of 
not  finding  a  sufficient  distress  on  the  premises,  or  mistaking  the  value 
of  the  property  seized,  a  second  distress  may  be  made  to  supply  the 
deficiency.  The  distress  must  be  made  for  the  precise  sum  due,  and  the 
landlord  cannot  add  interest  to  the  arrears  of  the  rent.7  If  the  distress 
be  excessive,  the  remedy  is  by  special  action  on  the  statute  of  Marie- 
bridge.8  If  made  when  no  rent  is  in  arrear,  the  tenant  can  recover  in 
damages  double  the  value  of  the  goods  distrained,  and  full  costs,  under 
the  act  of  1772.  This  provision,  however,  does  not  prevent  the  aggrieved 
party  from  bringing  an  action  at  common  law,  for  entering  his  close,  &c, 
in  which  he  may  recover  beyond  that  sum  in  damages.9  An  action  on 
this  statute  cannot  be  joined  with  trover  for  the  goods  taken.10  If  the 
landlord  distrain,  after  tender,  the  tenant  may  make  rescous  of  the  goods 
distrained,  and  maintain  trespass  for  the  injury  inflicted.  But  upon  any 
pound-breach  or  rescous  of  goods  legally  distrained,  the  party  grieved 

1  This  act  orignally  applied  to  the     Penn.  St.  477. 
county  of  Philadelphia  only  ;    but  by         3  Ibid. 

the  act  29  March  1870,  P.  L.  6.69,   it  4  Jones  v.  Gundrim,  3  W.  &  S.  351. 

was   extended   to  the   cities   of  Pitts-  5  Adams  v.  La  Comb,  1  Dall.  440. 

burgh  and  Allegheny.  6  Purfel  v.  Sands,  1  Ash.  120. 

2  "Grace  v   Shively,  12  S.  &  R.  217.  '  Sparks  v.  Garrigues,  1  Binn.  153. 
Hoops  b.  Crowley,  Ibid.  219  n.   Purfel  8  Rob.  Dig.  170,  176. 

v.  Sands,  1  Ash.  120.     Morris  v.  Par-         9  Rees  v.  Emerick,  6  S.  &  R.  286. 
k'er,    Ibid.    187.     Grant's    Appeal,  44       10  Smith  v.  Meanor,  16  S.  k  R.  376. 
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may,  in  a  special  action  on  the  case,  recover  treble  damages  and  costs 
against  the  offender.1 

§  1731.  Removal  of  the  goods.  The  landlord  may  either  remove 
the  goods  immediately,  or  he  may  allow  them  to  remain  on  the  premises 
for  five  days,  exclusive  of  the  day  of  seizure,  taking  security,  or  leaving 
a  person  there  in  the  care  and  possession  of  them,  to  prevent  them  from 
being  clandestinely  removed.  He  cannot,  however,  leave  them  on  the 
premises  longer  than  the  five  days,  unless  he  have  the  tenant's  consent- 
so  to  do  f  otherwise,  he  will  be  liable  in  an  action  of  trespass  ;  tenants 
usually  request  this  as  an  indulgence,  to  afford  them  an  opportunity  of 
making  up  the  amount  of  the  rent,  or  of  replevying  the  distress ;  a 
written  memorandum  of  the  tenant's  consent  to  that  effect  ought  to  be 
obtained.3  By  statute  11  Geo.  II.  c.  19,  §  10,  any  goods,  when  distrained, 
may  be  impounded  on  the  premises,  and  may  there  be  appraised  and 
sold,  in  like  manner  as  the  distrainor  might  have  done  before,  off  the 
premises.  In  Pennsylvania,  it  has  been  the  usage,  both  before  and  since 
the  act  of  1772,  to  impound  a  distress  upon  the  premises,  and  there  to 
appraise  and  sell  it  agreeable  to  this  statute,  though  the  clause  which 
gives  this  power  is  not  contained  in  the  act  of  assembly.4  By  the  statute 
52  Hen.  III.  c.  4,  a  distress  shall  not  -be  driven  out  of  the  county  where 
it  is  taken  ;  and  by  1  &  2  Ph.  &  M.  c.  12,  §  1,  a  distress  of  cattle  shall 
not  be  driven  out  of  the  hundred,  unless  to  a  pound-overt  within  the 
same  shire,  and  not  above  three  miles  distant  from  the  place  where  such 
distress  was  taken.  These  sections  have  been  reported  to  be  in  force  in 
Pennsylvania.5 

§  1732.  Appraisement  and  sale.  At  common  law,  the  distress  was 
taken  merely  as  a  pledge  to  enforce  payment,  but  could  not  be  sold  in 
satisfaction  of  the  rent.  To  remedy  this  evil,  the  first  section  of  the  act 
of  1772  provided,  that  if  the  tenant  or  owner  of  the  goods  shall  not, 
within  five  days  next  after  such  distress  taken,  and  notice  thereof, 
replevy  the  same,  with  sufficient  security  to  be  given  to  the  sheriff,  then 
the  person  distraining  shall,  with  the  sheriff  or  constable,  cause  the 
goods  and  chattels  so  distrained  to  be  appraised  by  two  reputable  free- 
holders, who  shall  receive  for  their  trouble  two  shillings  per  diem  each, 
and  shall  first  make  oath  well  and  truly  to  appraise  the  goods  and 
chattels  distrained  upon,  which  oath  such  sheriff  or  constable  is 
empowered  and  required  to  administer;  and,  after  such  appraisement, 
shall,  after  six  days'  public  notice,  sell  the  goods  so  distrained,  for  the 
best  price  that  can  be  gotten  for  the  same,  towards  satisfaction  of  such 

1  Act  of  1772,  I  2 ;  1  Sm.  L.  370 ;  fall  on  the  last  day,  then  seven  days, 
Purd.  879.  is  Dot  an  unreasonable  time  to  remove 

2  Woglam  v.  Cowperthwaite,  2  Dall.  the  goods.  Waitt  v.  Ewing,  7  Phila. 
69.     He  may  impound  the  goods  upon  195. 

the  premises  for  a  reasonable  time  after  3  2  Arch.  Pr.  60. 

the  expiration  of  the  five  days,  without  «  Woglam  v.  Cowperthwaite,  2  Dall. 

becoming  a  trespasser  ;  being  required  69.     And  see  Waitt  v.  Ewing,  7  Phila 

to  give  six  days'  notice  of  a  sale  under  195. 

the  distress    such  time,  or  if  Sunday  6  See  Rob.  Dig.  170-1. 
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rent,  arid  the  charges  of  ,-uoh  distress,  &c,  leaving  the  overplus,  if  any, 
in  the  officer's  hands  for  the  owner's  use.  The  presence  and  assistance 
of  the  officer  i«  not.  necessary  at  the  making  of  the  distress ;  nor  until 
the  appraisement;  if  the  distress,  however,  have  been  made  by  such 
officer,  fie  must  be  called  in  to  the  appraisement,  and  to  superintend  and 
conduct  the  sale.1  If  no  rent  can  be  shown  to  be  due  and  in  arrear,  the 
bailiff,  whether  constable,  sheriff  or  other  person,  cannot  be  excu-ed  or 
ju-tified  under  the  act  of  1772;  on  the  contrary,  the  third  section  pro- 
vides, that  in  case  any  di-.tre-s  and  sale  shall  be  made  by  virtue  of  this 
act,  for  rent  pretended  to  be  in  arrear  and  due,  when  in  truth  no  rent 
shall  appear  to  be  in  arrear,  or  due  to  the  person  or  persons  distraining, 
then  the  owner  of  such  goods  and  chattels  distrained  and  sold  may,  by 
action  to  be  brought  against  the  person  so  distraining,  recover  double 
the  value  of  the  goods  or  chattels  so  distrained  and  sold,  together  with 
costs.  It  1-.  the  persons  distraining  who  are  made  liable  under  this  act, 
and  not  person  or  persons  in  whose  names  the  distress  is  made.2  It 
seems,  that  the  act  of  1772,  which  says,  the  landlord  shall  or  may  sell 
the  good-,  distrained,  i-  imperative,  and  makes  it  the  duty  of  the  land- 
lord to  sell.'-' 

§  17 ■'/■'».  It'  the  directions  of  the  act  as  to  the  appraisement  and  adver- 
tising be  not  complied  with,  the  distrainor  becomes  a  tre-pa-ser  oh  initio, 
and  is  liable  to  an  actum  of  trespass  qaare  cha-ia/a  /regit*  Upon  the 
sixth  day,  exclusive  of  that  on  which  the  distress  was  made,5  if  the 
goods  have  not  been  replevied,  the  constable  administers  the  usual  oath 
to  the  appraisers,  and  indorses  a  memorandum  thereof  upon  the  inven- 
tory;  the  appraisers  then  proceed  to  appraise  the  goods,  and  having 
done  so,  commit  it  to  writing.6  The  goods,  after  the  usual  notice,  are 
generally  sold  at  auction  or  public  outcry  by  the  constable;  in  some 
instances,  to  avoid  exposure,  the  tenant  prefers  the  sale  to  be  made  by 
an  auctioneer,  either  on  or  off  the  premises.  If  goods  to  the  amount  of 
the  rent  and  charges  have  not  been  distrained,  or  if  the  distress  die 
in  the  pound,  or  be  otherwise  lost,  by  the  act  of  God,7  the  landlord 
may  distrain  again.  It  would  seem,  that  the  right  to  make  distress  is 
not  waived  by  obtaining  a  judgment  before  a  justice  for  the  amount 
of  the  refit,  upon  which  the  defendant  has  given  security  for  stay  of 
execution.*  If,  after  being  distrained,  the  goods  be  replevied,  they  are 
discharged  by  the  replevin  from  the  lien  of  the  landlord  ;  they  may  be 
sold  by  the  defendant,  and  are  liable  to  any  other  distress  or  incum- 
brance; and  should  they  be  distrained  by  another  landlord,  for  subse- 

1  Where  the  constable  is  called  in,  *  Wells  v,  Hornish,  3  P.  &  W.  34. 
he  acts  officially,  and  his  sureties  are  '  Quinn  v.  Wallace,  0  Whart.  452. 
responsible  for  moneys  collected  under         *  Kerr  v.    Sharp,    14  S.  &  R.  :','.)'i. 

a  distress  for  rent.     Commonwealth  v.  Brisben  v.  Wilson,  60  Penn.  St.  452. 
Sheppard,   2   Clark   VS.',.     He    is    not        6  Ibid. 

bound,  however,  to  make  the  distress,         9  I  ''or  form  of  appraisement,  see  Dun- 
arid    thus   assume  the   responsibilities  lap's  Forms  513. 
of  a  distrainor.     MoKlroy  v.  Dice,  17         7  Vasper  v.  Eddows,  1  Salk.  24S. 
Penn.  St.  lO.'i.  *  Shetzline  v.  Keemle,  1  Ash.  29. 
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quent  rent,  removed  on  the  next  day  by  the  tenant,  and  followed  shortly 
after  by  the  second  distrainor,  who  appraises  them  in  the  house  to  which 
they  are  removed,  if  there  has  been  no  fault  in  such  distrainor,  his  lien 
takes  precedence  of  a  retorno  habendo  issued  by  the  first  distrainor.1 

§  1734.  Of  the  writ  of  replevin.  Under  our  practice,  the  action  of 
replevin  is  commenced  by  writ,  issued  out  of  the  court  of  common  pleas, 
and  not  by  plaint,  as  in  England.  It  is  a  returnable  writ,  and  contains 
a  clause  of  summons  to  the  defendant;  it  is  still,  however,  a  mixed 
writ,  partly  in  rem,  and  partly  in  personam,  and  essentially  a  proceeding 
against  the  property — the  summons  to  the  defendant  being  accessary 
and  subordinate,  so  far  as  respects  the  frame  of  the  writ.2  The  -praecipe 
states  the  names  of  the  parties,  in  the  ordinary  form,  and  directs  the 
prothonotary  to  issue  a  writ  of  replevin  for  goods  and  chattels,  accord- 
ing to  the  inventory,  which  should  accompany  it ;  the  value  should  also 
be  stated,  and  if  on  a  distress  for  rent,  the  amount  claimed.  The  writ  is 
tested  and  made  returnable  like  other  original  process,  and  may  be 
amended  in  like  manner  as  other  writs.  If  duly  served,  the  sheriff's 
return  is  "  replevied,  summoned  and  delivered  ;"  if  the  property  cannot 
be  found,  the  return  is  "  eloigned,"  and  the  plaintiff  may  thereupon  issue 
an  alias,  on  which  he  should  proceed,  the  first  being  inoperative.3 

§  1735.  Replevin  bond.  Before  the  sheriff  can  replevy  a  distress,  he 
is  required  by  the  act  of  1772,  to  take,  in  his  own  name,  from  the  plain- 
tiff, and  one  responsible  person  as  surety,  a  bond  in  double  the  amount 
of  the  goods  distrained  (such  value  to  be  ascertained  by  the  oath  or 
affirmation  of  one  or  more  credible  person  or  persons,  not  interested  in 
the  goods  or  distress,  which  oath  or  affirmation  the  person  serving  such 
replevin  is  authorized  and  required  to  administer),  conditioned  for  pro- 
secuting the  suit  with  effect,  and  without  delay,  and  for  duly  returning 
the  goods  and  chattels  distrained,  in  case  a  return  shall  be  awarded.  In 
all  other  cases  of  replevin,  the  sheriff  is  directed  by  the  act  of  1705, 
to  take  security  from  the  plaintiff,  as  the  laws  of  England  direct.* 
The  bond  must  be  given  with  a  certain  penalty ;  it  is  not  enough  to  say 
"  double  the  value  of  goods  to  be  replevied  ;"5  and  though  our  statute 
requires  but  one  surety,  two  may  be  taken,6  and,  indeed,  are  always 
required  by  the  sheriff.  In  Philadelphia,  the  bond  taken  by  the  sheriff 
contains  a  warrant  of  attorney  to  confess  judgment ;  this  is  an  ancient 
practice.7    Whether  the  sheriff  can  take  such  bond,  on  a  replevin  for 

1  Woglam  v.  Cowperthwaite,  2  Dall.  v.  Connecticut  Railroad  Co.,  6  Ibid. 
68.    s.  p.  Prey  v.  Lceper,  Ibid.  131.  363.     Purple  v.  Purple,  5  Pick.  226. 

2  Baldwin  v.  Cash,  7  W.  &  S.  426.  6  Saeltzer  v.  Ginther,   2   Miles  86. 
5  See  further,  as  to  the  return  of  the     Such  bond   is   good  at  common  law. 

writ,  Morris  Rep.  102.  Ibid.     See  Gilb.  Dist.  68. 

4  If  no  replevin  bond  be  given,  the         '  Carlisle  v.  Woods,  7  S.  &  R.  207. 

sheriff  has  no  authority   to  serve  the  If  such   bond  be  taken,  the  plaintiff 

writ,  as  a  summons ;    such  service  is  cannot  assign  breaches,  and  issue  ex 

void.     Taylor  v.  Adams's  Express  Co.,  ecution,   without  giving    the    suretie? 

9  Fh^,la"  272'^  a  day  in  court-     Masill  ».   Higgins,  ? 

Case  v.  Pettee,  5  Gray  27.     Clark     Pitts.  107.   And  see  Curtis  v.  Kearney 
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goods  distrained  for  rent,  is  an  open  question.1  The  act  of  1873  pro- 
vides that,  in  Philadelphia,  the  bond  shall  be  justified  before  the  judge 
of  the  proper  court,  and  approved  by  him ;  and  when  such  justification 
and  approval  is  certified  by  the  prothonotary  to  the  sheriff,  the  bond 
becomes  the  property  of  the  successful  party,  without  any  recourse  to  the 
sheriff;2  the  defendant,  however,  is  entitled  to  notice  of  an  application 
to  approve  the  sureties  in  the  replevin  bond,  if  it  can  be  given.3  In 
other  parts  of  the  state,  to  which  this  provision  has  not  been  extended, 
the  sheriff  is  responsible  for  the  sufficiency  of  the  sureties,  at  the  termi- 
nation of  the  suit.4  But  where  the  plaintiff  takes  an  assignment  of  the 
bond,  the  remedy  against  the  sheriff  is  suspended,  until  the  sureties  are 
prosecuted  to  insolvency.5 

§  1736.  Service  of  the  writ.  As  the  writ  commands  the  sheriff  to 
replevy  certain  goods,  he  has  a  right  to  enter  the  defendant's  house  for 
the  purpose  of  searching  for  them ;  provided  that,  in  so  doing,  he  do  not 
exceed  the  limits  prescribed  by  the  law.6  The  chief  justice,  in  this  case, 
gave  no  opinion  as  to  his  right  to  break  the  outer  door,  in  case  of  being 
refused  admittance,  but  Yeates,  J.,  cited  authorities,  showing  that  he 
may  break  open  doors  to  execute  the  writ,  in  certain  instances  ;r  there 
must  always  be,  however,  a  notification  of  the  party's  intention,  and  a 
demand  and  refusal,  before  proceeding  to  that  extremity ;  the  legality 
of  his  entry  does  not  depend  upon  his  finding  the  goods.  The  law  is  not 
so  unreasonable  as  to  expect  the  sheriff  to  comply  with  the  exigency  of 
the  writ,  unless  the  goods  are  shown  to  him ;  the  plaintiff,  therefore,  or 
some  one  for  him,  must  show  them  to  him,  and  it  follows,  that  the  guar- 
dian of  an  infant  plaintiff  has  a  right  to  enter,  where  there  is  ground  to 
suppose  the  property  is  deposited,  in  order  to  give  the  necessary  instruc- 
tion, at  least,  until  his  entry  is  forbidden.  If  such  guardian  be  a  deputy- 
sheriff,  he  cannot  serve  the  writ  himself.8  The  sheriff  must  deliver  to 
the  plaintiff  all  the  goods  replevied ;  a  symbolical  delivery  is  not  suffi- 
cient, without  consent.9 

Ibid.  87.     He  must  issue  a  scire  facias,  ception,  that  the  bond  is  to  be  justified 

and   assign  breaches.     Diller  v.  Witz-  before  the  prothonotary. 

ler,  10  L   Bar  5.  3  Smith   v.   Kerr,  2  W.  N.  C.  222. 

1  See  Dole  v.  Moulton,  1  Johns.  Cas.  For  the  form  of  justification,  see  supra, 
129.      A    claim-property    bond,   with  \  362  n. 

warrant  of  attorney  to  confess  judg-  *  Oxley    v.   Cowperthwaite,  1  Dall. 

ment,  would  appear  to  be  valid;  that  349.     Pearce  *.  Humphreys,  14  S.  & 

not  being  a  case  provided  for  by  stat-  R.  23. 

ute      See  Neville  v.  Williams,  7  Watts  6  Commonwealth  v.  Rees,  3  Whart. 

431  124.     Myers  v.  Clark,  3  W.  &  S.  535. 

2  Act   10   April   1873,    P.    L.   776 ;  A  return  of  nulla  bona  upon  a  judg- 
Purd.  1819.  This  statute  extends  to  all  ment  against  the  surety,  is  not  conclu- 
bonds  of  indemnity  taken  by  the  sher-  sive  evidence  of  his  insufficiency.  Ibid, 
iff,   in   his   official'  capacity ;    and,  of  6  Kneas  v.  Fitler,  2  S.  &  R.  266. 
course,  includes  a  claim-property  bond.  '  And  see  2  Inst.  193. 

The  act  19  May  1871,  P.  L.  986,  Purd.         8  Kneas  v.  Fitler,  ut  supra 

1310,  makes   a  similar  enactment  for         9  Hayes   v.   Lusby,    5  H.  &  Johns. 

Allegheny  county,  with  the  single  ex-     485. 
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§  1737.  Claim-property  bond.  The  sheriff  is  bound  to  replevy  the, 
specific  goods  mentioned  in  the  writ,  at  his  own  risk,  unless  the  defendant 
interposes  a  claim  of  property,  in  which  case,  he  must  give  bond  to  abide 
the  event  of  the  suit.1  The  condition  of  this  obligation  (commonly 
called  a  claim-property  bond),  after  reciting  the  writ  and  the  claim  of 
property,  stipulates  that,  if  the  defendant  shall  deliver  up  the  articles  to 
the  plaintiff,  if  the  property  thereof  shall  be  adjudged  in  him,  and  shall 
abide  the  judgment  of  the  court  in  all  things  relating  to  the  premises, 
then  the  obligation  to  be  void,  &c.2  Whatever  may  have  been  pre- 
viously the  title  of  a  defendant  in  replevin,  says  Judge  Grier,  it  becomes 
indefeasible  by  his  "  claim-property  bond,"  which  is  substituted  for  the 
property,  and  has  the  effect  of  a  recovery  of  damages  in  trespass,  to 
confer  a  good  title  on  a  trespasser.3  The  defendant  in  replevin,  in  pos- 
session of  goods,  he  held,  has  the  first  right  or  refusal  of  giving  bond 
for  the  property  in  dispute,  A  condition  in  a  property-bond  to  return 
the  property  to  the  plaintiff,  if  it  should  be  so  adjudged,  is  void,  as  there 
can  be  no  such  judgment.4  "Where  the  defendant  interposes  a  claim- 
property  bond,  and  keeps  the  goods,  he  has  not  only  individuated  them, 
but  he  has  no  reason  for  objecting  to  the  defectiveness  of  description.5 
An  action  on  a  property-bond  must  be  brought  in  the  name  of  the 
sheriff;6  and  the  plaintiff  must  aver  and  prove  a  recovery  in  the  replevin 
suit.7 

§  1738.  Appearance.  In  an  action  of  replevin,  the  plaintiff  cannot 
take  judgment  for  want  of  an  appearance ;  the  act  of  1836  does  not  seem 
to  embrace  such  action  ;8  but  if  the  defendant  do  not  appear  at  the 
return-day  of  the  writ,  and  he  has  been  duly  summoned,  the  plaintiff, 
having  filed  his  declaration,  may  file  a  common  appearance  for  the 
defendant ;  and  may  proceed  in  the  cause,  by  ruling  him  to  plead,  as  in 
other  cases.9  This  practice  is  now  sanctioned,  in  Philadelphia,  by  rule  of 
court.10 


_  1  Kneas  v.  Fitter,  2  S.  &  R.  266.  The  C.  C.  327.  The  giving  of  a  property- 
judicial  writ  deproprietate  probanda  is  bond  changes  the  title,  and  turns  the 
unknown  in  our  practice.  Weaver  v.  plaintiff's  right  into  a  chose  in  action. 
Lawrence,  1  Dall.  156.  A  landlord  Fisher  v.  Woollery,  25  Penn.  St.  197. 
has  no  right  to  give  a  claim-property  Rockey  v.  Burkhalter,  68  Ibid.  221. 
bond,  and  retain  the  goods ;  he  must  '  Chaffee  v.  Sangston,  10  "Watts 
deliver  them  under  the  replevin,  and  265.  Moore  v.  Shenk,  3  Penn.  St.  13. 
look  to  the  replevin-bond ;  to  a  declar-  Fisher  v.  "Woollery,  25  Ibid.  197. 
ration  in  the  detinet,  he  cannot  be  ad-  Hicks  v.  MoBride,  3  Phila.  377.  But 
mitted  to  avow  that  he  took  the  goods  such  clause  does  not  vitiate  the  bond, 
as  a  distress  for  rent.     Baird  v.  Porter,  Ibid. 

67  Penn.  St.  105.  a  Ruoh  w_  Morris,  28  Penn.  St.  245. 

2  The  sheriff  ought  to  allow  the  de-  6  Thompson  v.  Schofield,  Dist.  Court, 

fendant  a  reasonable  time  to  find  secu-  Phila.,  9  Dec.  1848.  MS. 

rity,   before   a  removal  of  the  goods.  '  Eldred  v.   Bennett,  33    Penn    St 

Hooker  v.  Strieker,  1  Dall.  225.     The  183. 

sureties  are  liable  to  the  extent  of  the  »  Crofut    v.    Chichester,    3    Phila 

penalty.     Miller    v.   Foutz,   2   Yeates  457. 

41£-                 _       ,  „  9  Bynd  v.  Benjamin,  2  Miles  172. 

8  Taylor  v.  Royal  Saxon,  1  "Wall.  Jr.  10  Rule  xxxiv.  £  114. 
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§  1739.  Declaration.  The  plaintiff  may  declare  either  in  the  detinJ 
or  in  the  detinuit,  according  to  the  circumstances  of  the  case.  If  the 
goods  have  been  retained  by  the  defendant,  on  giving  a  property-bond, 
or  for  any  other  cause,  the  sheriff  has  been  unable  to  deliver  possession, 
the  declaration  should  be  in  the  detinet,  "wherefore  he  detains  the 
goods,"  &c. ;  but  if  they  have  been  delivered  to  the  plaintiff,  it  should 
be  in  the  detinuit,  "  wherefore  he  detained  the  goods,"  &c,  in  the  past 
tense.  Or,  the  two  forms  may  be  combined,  as  in  the  following  pre- 
cedent : 

A.  B.,  late  of ,  in  the  said  county,  merchant,  was  summoned  to 

answer  C.  D.  of  a  plea  wherefore  he  took  the  goods  and  chattels,  &c,  of 
him,  the  said  A.  B.,  and  unjustly  detained  them  against  sureties  and 
pledges,  until,  &e.  And  whereupon  the  said  A.  B.,  by  E.  F.,  his  attor- 
ney, complains  that  the  said  C.  D.,  on  the day  of ,  in  the 

year ,  at  ,  in  the  county  aforesaid,  took  the  goods  and 

chattels,  viz.,  fifty  yards  of  blue  woollen  broadcloth,  twenty  yards  of 
black  kerseymere,  ten  yards  of  black  velvet  (thus  stating  the  goods 
replevied  according  to  the  sheriff's  return  indorsed  on  the  writ),  of  him, 
the  said  C.  D.,  of  great  value,  to  wit,  of  the  value  of  six  hundred  dollars, 
and  parcel  thereof,  to  wit,  thirty  yards  of  blue  broadcloth,  ten  yards  of 
black  kerseymere,  five  yards  of  black  velvet,  unjustly  detained  against 
sureties  and  pledges,  &c,  until,  &c,  and  the  residue  or  remainder 
thereof  still  doth  detain  against  sureties  and  pledges,  &c.  Wherefore, 
he,  the  said  C.  D.,  saith  he  is  injured,  and  hath  damage  to  the  value  of 
four  hundred  dollars ;  and  therefore,  he  brings  suit,  &c. 

§  1740.  The  declaration  requires  more  certainty  in  the  description  of 
the  place  where  the  distress  was  taken,  than  in  an  action  of  trespass,  the 
place  being  material  and  traversable,1  and  a  new  assignment  not  being 
allowed  in  replevin.2  If  the  defendant  plead  non  cepit,  and  the 
plaintiff  cannot  prove  a  caption,  or  that  the  defendant  had  the  cattle, 
&c,  in  the  place  stated  in  his  declaration,  he  will  be  nonsuited ;  and  if 
the  place  be  omitted,  the  defendant  may  demur.3  If  the  defendant 
lead  or  have  the  cattle,  &c,  through  or  in  a  close  or  place  different  from 
that  in  which  they  were  originally  taken,  the  plaintiff  may  state  the 
caption  to  have  been  in  either,  though  it  is  more  usual  to  insert  the 
place  where  the  cattle  were  first  taken.  The  description  and  number 
of  the  cattle  or  goods  taken  should  be  stated  with  certaiuty ;  and  if  sev- 
eral cattle  were  taken,  some  in  one  place  and  some  in  another,  it  should 
be  shown  in  the  declaration  how  many  were  taken  in  each.4  But  it 
should  not  include  any  property  not  mentioned  in  the  writ.5 

§  1741.  Formerly,  a  declaration  in  replevin  for  taking  divers  goods 
and  chattels  of  the  plaintiff,  was  held  bad  for  uncertainty ;  and  after 

1  De  Bidder  v.  Rogers,  11  Johns.  33.     347,  note  1. 
2  Saund.  PL  &  Ev.  761.  *  Ibid. 

2  1  Saund.  347  a.  5  Sanderson  v.  Marks,  1  Har.  &  Gill 
8  See  2  Chit.  PI.  411  n.     1  Saund.     252. 
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judgment  by  default  for  the  plaintiff,  the  judgment  might  have  been 
arrested  ;l  but  it  seems  now  to  be  settled,  that  certainty  to  a  common 
intent  is  sufficient,  especially,  after  verdict.2  And  a  declaration,  which 
would  be  held  ill  on  demurrer,  may  be  cured  by  the  defendant's  avowry, 
for  thereby  both  parties  confess  what  the  goods  are :  thus,  where  the 
declaration  was  for  taking  divers  goods  and  chattels,  viz.,  a  certain 
parcel  of  lint,  and  a  certain  parcel  of  paper  ;3  so,  where  it  described 
one  of  the  articles  as  "a  lot  of  sundries,"  it  was  held  good,  after  verdict, 
the  defendant  having  claimed  property  and  gone  to  trial  on  that  plea.4 
As  to  the  difficulty  of  making  deliverance,  upon  a  retorno  habendo,  in 
case  the  avowant  prevailed,  that  objection  cannot  avail  the  defendant; 
for  the  sheriff  is  not  bound  to  redeliver,  unless  the  goods  be  shown  to  him 
by  the  party ;  and  in  case  of  a  defendant,  it  is  a  good  return,  to  say, 
nullus  venit  ex  parte  defendentis  ad  ostendendum  bona  et  catalla?  The 
declaration  in  this  action  may,  it  seems,  as  in  other  personal  actions, 
contain  two  or  more  counts ;  and  the  plaintiff  may  declare  for  several 
takings,  at  several  places,  part  at  one  time  and  part  at  another,6  and  if 
he  allege  two  places,  and  the  defendant  answer  only  to  one,  he  discon- 
tinues, and  the  plaintiff  must  not  demur,  but  take  judgment  for  that  by 
nil  dicit,  for  if  the  plaintiff  demur  or  plead  over,  his  whole  action  is 
discontinued.7  The  declaration  should  allege  the  plaintiff's  damage.8 
An  amendment  of  the  declaration  has  been  allowed  as  to  the  place  of 
caption,  after  a  plea  of  prisel  in  aider  lieu;9  and  under  our  act  of 
assembly,  the  court  will  give  leave  to  amend  it  as  in  other  cases.10  The 
rent  reserved  must  be  specifically  proved  as  laid  :"  otherwise,  as  to  the 
rent  in  arrear.12 

§  1742.  Non-pros.  If  the  plaintiff,  after  being  ruled,  neglect  to 
declare,  the  defendant  may  proceed  to  judgment  of  non-pros.13  The 
judgment  of  non-pros,  at  common  law  is,  that  the  defendant  shall  have 
a  return  of  the  goods  replevied,  and  his  costs,  and  on  this  judgment  a 
writ  de  retorno  habendo  may  issue.14  The  judgment  of  non-pros,  is  con- 
clusive on  that  writ,  unless  sufficient  cause  be  shown  why  it  should  be 
taken  off,  when  the  court  will  exercise  their  discretion,  as  in  cases  of 

1  Pope    v.    Tillman,   7  Taunt.  642.         9  Garner  v.  Anderson,  1  Str.  11. 
The  declaration  must  be  certain  to  a        10  Warner  v.  Aughenbaugh,  15  S.  & 
common  intent,  that  the  sheriff  may    R.  10. 

know,  when  a  retorno  habendo  comes  "  Waltman  v.  Allison,  10  Penn.  St. 

to  be  executed,  what  he  is  to  deliver,  464. 

though  he  is  entitled  to  have  the  de-  "  Barr  v.  Hughes,  44  Penn.   St.  516. 

fendant  to  point  out  the  goods.     Rueh  Phipps  v.  Boyd,  54  Ibid.  342. 

v.  Morris,  28  Penn.  St.  245.  ls  The  plaintiff  may  be  non-prossed 

2  Wilson  v.  Gray,  8  Watts  25.  for  want  of  a  narr.  under  the  rule  of 
s  2  Wheat.  Selw.  N.  P.  913.  court.  Singer  Manufacturing  Co.  v, 
4  Warner  v.  Aughenbaugh,  15  S.  &  Hackett,  7  W.  N.  C.  45. 

R.  9-  14  Heffner   v.   Reed,   3    Gr.    245.     2 

6  Ibid.     See  2  Saund.  74  a,  note  1.  Arch.  Pr.  68.     The  writ  of  second  de- 

6  29  Edw.  III.  23.     F.  N.  B.  156  n.  liverance  is  unknown  in  our  practice. 

7  Weeks  v.  Speed,  1  Salk.  94,  179.  It  issues,  in  England,  by  virtue  of  the 

8  Faget  v.  Brayton,  2  H.  &  Johns,  statute  of  West.  II.  c.  2,  which  is  not 
350-  in  force  in  this  state.     See  2  Inst.  340. 
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non  pros,  in  other  actions.  If  this  application  be  unsuccessful,  the  defend- 
ant is  entitled  to  his  judgment.  We  do  not,  however,  mean  to  be  under- 
stood as  saying  that  this  species  of  interlocutory  judgment  finally  pre- 
cludes the  plaintiff  from  all  further  redress,  as  there  would  seem  to  be 
nothing  to  prevent  a  new  taking  of  the  property  from  the  defendant 
upoQ  another  writ  of  replevin.1  Where  the  replevin  is  for  goods  dis- 
trained for  rent,  if  the  plaintiff  he  non-prossed,  the  defendant,  after 
entering  the  judgment  for  a  return,  may  file  an  avowry  for  the  rent  in 
arrear,  under  the  act  of  assembly,  and  take  out  a  writ  of  inquiry,  and 
have  the  amount  ascertained,  as  well  as  the  value  of  the  goods ;  for,  by 
our  practice,  a  jury  must,  under  the  statute  of  17  Car.  II.,  c.  7,  find 
the  amount  of  rent  due,  if  any.2  The  defendant  would  then  be  entitled 
to  a  retorno  habendo,  upon  which  he  may  take  the  goods,  if  they  are  to 
be  found,  and  sell  them  for  the  amount  of  rent  so  found.  Thus,  it 
appears  that  a  non-pros,  in  replevin  is  similar  to  a  judgment  by  default 
in  other  cases.  Instead  of  executing  a  writ  of  inquiry,  the  defendant, 
having  entered  judgment  of  non-pros.,  in  cases  when  the  replevin  is  on 
a  distress  for  rent,  may  take  an  assignment  of  the  replevin-bond,  and 
proceed  upon  it  against  the  plaintiff  and  his  pledges.3 

§  1743.  Pleading.  On  filing  his  declaration,  the  plaintiff  may  enter 
a  rule  to  plead,  in  the  same  manner  as  the  rule  to  plead  in  other  cases, 
and  serve  a  copy  of  it  upon  the  party ;  and  within  the  time  limited  by 
the  rule,  the  defendant  must  plead,  avow  or  make  cognisance ;  other- 
wise, the  plaintiff  may  enter  his  default,  execute  a  writ  of  inquiry,  and 
perfect  his  judgment.  As,  in  replevin,  both  plaintiff  and  defendant 
are  actors,  the  rules  of  pleading  therein  vary  from  those  in  other  cases  ; 
hence,  the  plaintiff  may  reply  double  in  his  bar,  viewing  the  defendant's 
avowry  as  a  declaration.  Pleas  in  abatement  are  either  such  as  per  se 
call  for  a  return ;  or  secondly,  such  as  require  a  conusance  or  claim. 
The  defendant  may  plead  in  abatement,  that  the  property  of  the  goods 
taken  is  in  a  third  person,  and  not  in  the  plaintiff;4  on  which,  if  the 
issue  be  found  in  his  favor,  he  is  entitled  to  a  return  of  the  goods,  with- 
out an  avowry  ;5  so,  in  replevin  by  two,  the  defendant  may  plead  that 
the  property  is  in  the  husband  alone.6  Pleas  in  bar  are  of  four  kinds : 
1.  Non  cepit,  which  is  the  general  issue.  2.  The  statute  of  limita- 
tions.7    3.  Property  or  justification.     4.  Avowry  or  conusance. 

§  1744.  Non,  cepit.  The  defendant,  on  pleading  the  general  issue, 
which  is  non  cepit  modo  et  forma,  puts  in  issue  not  only  the  taking, 
but  also  the  taking  in  the  place  mentioned  in  the  declaration.8     But  he 

1  Daggett  v.  Robbins,  2  Blackf. 415.  *  Com.    Dig.   "Abatement,"  H.  31. 

2  Howard   v.    Johnson,    1  Ash.  58.  Property  in  a  stranger  is  a  good  plea, 
Morris  Rep.   63.     The  same  proceed-  either  in  bar  or  in  abatement.     Harri- 
ings  may  be  had,  after  a  judgment  on  son  v.  Mcintosh,  1  Johns.  380. 
demurrer.     2  Arch.  Pr.  71.  5  Ibid.      Crosse   v.   Bilson,  6   Mod. 

3  2  Arch.  Pr.  69.     It  has  been  held,  103. 

in  Delaware,  that  in  case  of  a  nonsuit         6  Com.  Dig.  "Abatement,"  H.  31. 
or  discontinuance,  the  only  remedy  is         7  The  plea  is  actio  non  accrevit  infra 

on   the  replevin-bond.      Mcllvaine   v.  sex  annos. 
Holland,  5  Harrington  226.  8  1  Chit.  PI.  490. 
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cannot  have  a  return  of  the  goods,  under  this  plea ;  and,  therefore,  if  he 
want  a  return,  he  must  plead  cepit  in  alio  loco  (which,  it  is  said,  is  a 
plea  in  bar,  aud  not  in  abatement),1  that  he  took  the  goods  in  some 
other  place,  describing  it,  and  traverse  the  place  laid  in  the  declaration ; 
and,  in  order  to  have  a  return,  avow  or  make  cognisance,  stating  the 
cause  for  which  he  distrained.2  He  cannot  go  into  evidence  to  show 
that  the  goods  were  not  the  property  of  the  plaintiff;  the  plea  admits  the 
property  to  be  in  the  plaintiff,  and  puts  the  issue  only  on  the  taking  and 
detention.3  Although  the  taking  were  rightful  or  excusable,  the  plain- 
tiff will  recover,  if  the  detention  be  wrongful.4  The  defendant,  however, 
can  only  plead  non  cepit,  or  cepit  in  alio  loco,  in  case  he  never  had  the 
cattle  in  the  place  stated  at  all ;  for  if  the  plaintiff  prove  that  the 
defendant  had  the  cattle  in  the  place  stated,  the  plaintiff  will  have  a 
verdict,  notwithstanding  the  first  taking  was  in  another  place.6  So  far 
as  concerns  goods  delivered  to  the  plaintiff  and  remaining  with  him,  he 
can  recover  damages  only  for  the  caption  and  detention ;  but  as  to  goods 
eloigned,  he  may,  in  addition  thereto,  recover  their  value  in  damages.6 

§  1745.  Property.  Property  in  the  defendant  himself  may  be  pleaded, 
and  property  in  a  third  person  may  be  pleaded  in  bar,  as  well  as  in  abate- 
ment ;7  and  if  these  pleas  be  found  for  the  defendant,  he  will  be  entitled  to 
a  return  of  the  goods,  without  an  avowry,  for  it  is  not  reasonable  that 
the  plaintiff  should  retain,  having  no  property.  If  it  be  in  the  defendant, 
he  clearly  has  a  right  to  a  return ;  if  in  a  stranger,  the  defendant  is 
entitled  to  hold  the  goods  against  all  persons  but  the  stranger  himself, 
and  so  has  a  right  to  a  return.5   But  to  a  narr.  in  the  detinuit,  in  replevin, 

1  Smith   v.   Walgrave,   Willes   477.  a  plea  in  bar  of  properly ;  where  the 

See  Crosse  v.  Bilson,  6  Mod.  102.  plea  is  non  cepit,  there  is  clearly  but  one 

2  1  Saund.  347  note  1.  plaintiff  and   one  defendant.     Should 

3  Buckley  v.  Handy,  2  Miles  449.  the  plea  be  non  cepit  alone,  to  a 
Emmet  ».  Briggs,  1  Zab.  53.  declaration  wholly  in  the  detinuit,  it 

4  Maekinley  v.  McGregor,  3  Whart.  follows,  that  the  goods  are  confessed  to 
370.  belong  to  the  plaintiff,  and  the  issue 

5  1  Saund.  347  a.  formed   is   tried   merely  to   ascertain 

6  Maekinley  v.  McGregor,  ut  supra.       whether   the   defendant   did   take  the 
'  Harrison    v.    Mcintosh,  1  Johns,     goods,  so  as  to  determine  his  liability 

380.  Ingraham  v.  Hammond,  1  Hill  to  pay  damages  for  the  taking,  and  the 
353.  As  the  form  of  the  writ  and  costs.  If  the  declaration  be  wholly  in 
declaration  in  replevin  uniformly  al-  the  detinet— as  it  must  be,  where  the 
leges  a  taking,  as  the  ground  of  the  sheriff  has  returned  elongata  to  the 
action,  the  subsequent  pleadings  agree  writ.  i.  e.,  where  he  has  not  found  or 
with  that  form  ;  for,  the  defendant  is  replevied  any  of  the  goods — the  issue 
obliged  to  plead  that  he  did  not  take  no  matter  on  what  plea  formed,  is  tried 
[non  cepit)  or  to  avow  and  justify  the  to  ascertain  the  right  to  the  goods  de- 
taking.  Non  cepit  was  aud  still  is  the  scribed  in  the  writ.  If  found  in  favor 
general  issue  in  replevin,  at  common  of  the  plaintiff  in  the  writ,  the  judg- 
law ;  avowry  is  not  properly  a  plea  ;  ment  is  against  the  defendant  or  avow- 
it  is  a  counter-allegation  which  turns  ant  for  both  the  value  of  the  goods  and 
the  defendant  into  a  plaintiff;  whence  damages  for  taking  them.  Com.  Dig. 
it  has  been  said,  that  in  replevin,  both  "Pleader,"  3  K.  40.  1  Saund.  318  a. 
parties  are  actors ;  but  that  can  only  8  Harrison  v.  Mcintosh,  1  Johns. 
apply  to  an  issue  taken  upon  an  avow-  380.  Ingraham  v,  Hammond,  1  Hill 
ry,  or  perhaps,  in  Pennsylvania,  upon  353.     Johnston  ».  Gray,  19  Pitts.  L.  J, 
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a  plea  setting  up  that  a  third  party,  who  had  possession  of  the  property, 
had  pledged  them  to  the  defendant,  is  insufficient.1  Non  cepit  and  pro- 
perty may  be  pleaded  together;2  so,  he  may  plead  property  in  the 
plaintiff  and  A.,  in  abatement  of  the  replevin ;  and  if  he  establish  the 
truth  of  his  plea,  he  will  be  entitled  to  a  return.3  And  under  the  plea 
of  property,  the  defendant  is  at  liberty  to  show  either  a  general  or  a 
special  property  in  himself,  by  bill  of  sale,  delivery  from  the  plaintiff,  or 
otherwise ;  the  rule  of  court  respecting  notice  does  not  apply  to  these 
cases.1  One  co-tenant  of  a  chattel  cannot  maintain  replevin  for  it,  with- 
out joining  his  co-tenants,  and  it  is  not  necessary  that  the  non-joinder 
should  be  pleaded  in  abatement ;  the  plea  of  property  imposes  upon  the 
plaintiff  the  necessity  of  establishing  his  title,  and  his  right  to  the  exclu- 
sive possession.5 

§  1746.  "  I  do  not  say,''  says  Sergeant,  J.,  "  that  in  all  cases,  the  plea 
of  non  cepit  and  property  are  inconsistent,  and  cannot  be  pleaded 
together,  under  the  statute  of  Anne,  giving  leave  to  file  several  pleas ; 
but  it  would  be  more  consistent,  if  (for  instance)  the  defendant  meant  to 
contend  that  part  of  the  goods  mentioned  in  the  writ  were  not  in  his 
possession,  to  claim  and  give  bond  only  for  those  that  were,  and  to  rely 
on  his  plea  of  non  cepit  as  to  the  rest.  For  the  latter,  the  sheriff  might 
then  return  elongata,  with  which  the  plea  of  non  cepit  is  consistent;  but 
the  claim  of  property  is  not ;  for,  by  it,  the  taking  is  admitted,  and  this 
must  needs  be  so,  for  if  the  plaintiff  recover  damages,  the  goods  claimed 
become  the  property  of  the  defendant,  and  such  recovery  is  a  bar  to 
trespass,  or  any  other  action  to  recover  the  value  of  the  same  goods, 
afterwards  brought  by  the  plaintiff."6  The  making  claim  and  giving 
bond  by  the  defendant,  is  a  distinct  admission  that  he  has  all  the  goods 
contained  in  the  writ,  and  mentioned  in  his  claim  and  bond,  and  the 
sheriff's  return  ;  and  these  acts  preclude  the  defendant  from  giving  evi- 
dence to  the  contrary,  such  as  that  the  number  of  pieces  actually  reple- 
vied was  less  than  that  mentioned  in  the  writ,  and  that  several  pieces 
mentioned  in  the  writ  had  been  sold  in  the  course  of  business,  before  the 
issuing  thereof.7 

123.     The  plaintiff  must  recover  on  the  Luz.  L.  Reg.  175.    The  defendant  may 

strength  of  his  own  title.    Reinheinier  plead  property  in  the  plaintiff  and  him- 

v.  Hemingway,  35  Penn.  St.  432.  self,  which,  if  true,  will  entitle  him  to 

1  Ilildeburn  v.  Nathans,  1  Phila.  567.  a  return.     Wilson  v.  Gray,  8  Watts  25. 

2  Cummings  v.  Gann,  52  Penn.  St.  The  plea  of  property  must  contain  a 
484.  special  traverse  that  the  goods  are  the 

3  Wilson  v.  Gray,  8  Watts  35  ;  Ken-  property  of  the  plaintiff.  Chambers  v. 
nedy,  J.  Hunt,  3  Harrison  339.     Eogers  v.  Ar- 

1  Murray  v.  Paisley.  1  Yeates  197.  nold,  12  Wend.  30. 

But  he  cannot  set  up  a  lien,  under  the  6  Knowles  v.  Lord,  4  Whart.  504. 

plea  of  property.     Buckley  v.  Handy,  7  Ibid.    Where  the  defendant  pleads 

2  Miles   449.     Gillespie    v.    Goddard,  non  cepit  and  property,  the  plaintiffmust 

1  Pitts.  306.    s.  P.  Baird   v.  Porter,  67  prove  not  only  his  right  to  the  posses- 

Penn.  St.    105.     But    see   Mathias  v.  sion,  but  also  the  unlawful  taking  by 

Sellers  86  Ibid.  486.  the  defendant.     Harwood  v.  Smethurst, 

5  Reinheimer    v.    Hemingway,     35  5  Dutch.  195.     Bemus  v.  Beekman,  3 

Penn.   St.  432.     Semple  v.  Martin,  7  Wend.  667. 
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§  1747.  This  plea  of  property  throws  the  whole  onus  of  proof  upon 
the  party  pleading  it.1  It  appears,  however,  that  the  plaintiff  must, 
notwithstanding,  first  prove  that  he  has  a  right  to  maintain  his  writ  of 
replevin,  by  showing  that  he  has  either  an  absolute  or  special  property 
in  himself;  in  this  respect,  replevin  is  different  from  trespass,  which  may 
be  supported  against  any  one  who  has  no  right,  by  him  who  has  merely 
the  possession.2  So,  if  the  defendant  plead  in  abatement,  property  in 
himself,  he  does  not  thereby  confess  the  caption,  but  only  shows  that  the 
plaintiff  hath  not  a  right  to  the  deliverance ;  and  more  especially  must 
this  be  so  in  Pennsylvania,  when  the  action  of  replevin  may  be  main- 
tained by  the  plaintiff  to  recover  the  possession  of  goods  to  which  he 
is  entitled  as  owner,  in  all  cases,  as  well  where  the  defendant  came  by 
the  possession  of  them  lawfully,  and  withholds  it  from  the  plaintiff 
unlawfully,  as  when  he  got  it  tortiously;  and,  consequently,  the  plea  of 
property,  although  it  be  the  only  plea  put  in  by  the  defendant,  cannot 
be  considered  as  an  admission  by  him  that  the  plaintiff  ever  had  posses- 
sion of  the  goods,  so  as  to  give  him  even  color  of  title,  much  less  the 
right  of  property,  to  enable  him  to  support  his  action.3  In  Clemson  v 
Davidson,4  which  was  replevin,  to  which  the  defendant  pleaded  property, 
the  chief  justice  said  :  "It  is  true,  that,  notwithstanding  his  (the  defend- 
ant's) plea,  it  is  necessary  for  Clemson  (the  plaintiff)  to  show  property 
in  himself." 

§  1748.  Set-off.  A  set-off  cannot  be  pleaded  to  any  action  on  a  tort, 
whether  in  trespass,  case,  or  replevin,  where  the  avowry  is  for  rent.5  The 
rule  is,  that  no  provision  of  the  statute  of  set-off  extends  to  goods  or 
other  specific  things  wrongfully  detained,  and,  therefore,  neither  courts 
of  law  nor  of  equity  can  make  the  plaintiff,  who  sues  for  such  goods,  first 
pay  what  is  due  to  the  defendant,  except  so  far  as  the  goods  can  be  con- 
sidered as  a  pledge,  and  then  the  right  of  the  plaintiff  is  only  to  reclaim.6 
In  the  latter  case,  the  court  avoided  deciding  whether  the  plaintiff  in 
replevin  has  a  right  of  set-off  against  a  claim  of  rent,  provided  it  was 
pleaded  or  notice  thereof  given  ;  but  where 'the  issue  was  rent  in  arrear 
or  not,  they  held,  that  the  evidence  of  set-off  was  inadmissible.  But  it 
has  since  been  decided,  that  a  plaintiff  in  replevin  founded  upon  a  distress 
for  rent,  cannot  set  off  a  debt  due  to  him  by  the  landlord,  nor  a  demand 
against  the  landlord,  unconnected  with  the  rent  or  the  occupation  of 
the  premises.7  In  England,  the  statutes  of  set-off  do  not  extend  to 
replevin  ;8  but  to  an  avowry  or  cognisance,  the  plaintiff  may  plead  in 
bar,  the  payment  of  ground-rent,9  or  of  an  annuity  charged  on  the  pre- 

'  Pennington  o.  Chandler,  5  Harring-         5  Anderson  v.  Reynolds,  14  S   &  R 

ton  394.  439.     Fairman  v.  Fluck,  5  Watts  516! 

Marsh  v.  Pier,  4  Rawle  283.     Sei-  Ashton  v.  Clapier,  Brio-ht.  481. 
bert  v.  McHenry,  6  Watts  301.     Mae-         6  Dailey  ».  Avery,  4BS.  &  R.'  287-8 
kinley   v.   McGregor,    3   Whart.    398.         '  Beyer  v.  Fenstei'macher,  2  Whart 

Remheimer  o.   Hemingway,  35  Penn.  95.     Peterson  t*.  Haight,  3  Ibid.  150. 
St-,i^\  8  Absolon    v.  Knight,    Barnes  450. 

4  Ibid.  Tidd  664. 

4  5  Binn.  399.  •  Sapsford  v.  Fletcher,  4  T.  R.  511. 
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mises,  or  of  the  land-tax,  &c,  paid  after  the  rent  had  accrued  or  was 
accruing.^     The  rule  tha(.  &  ggt_off  .g  ^  admiggible  in  aQ  aetion  of 

replevin,  is  not  applicable  upon  the  trial  of  a  feigned  issue  to  ascertain 
whether  there  is  any  rent  due  by  a  tenant  to  his  landlord  f  and  set-off 
to  an  avowry  in  replevin  will  be  allowed,  in  a  suit  against  assignees  for" 
benefit  of  creditors.3  Upon  a  distress  for  ground-rent,  and  replevin  by 
the  tenant,  he  may  not  set  off  taxes  paid  by  him  during  the  years  for 
which  the  ground-rent  became  due.4  But,  though  a  set-off  is  inadmis- 
sible in  the  sense  in  which  that  term  is  commonly  used,  yet,  under  our 
defalcation  act,  the  tenant  may  deduct  from  the  rent  damages  sustained 
by  the  landlord's  breach  of  his  covenants  in  the  lease,  relating  to  the  de- 
mised premises,  and  constituting  part  of  the  consideration  of  the  rent.5 

§  1749.  Justification.  A  plea  of  justification,  as  has  been  seen, 
admits  the  caption  or  taking,  but  denies  the  injustice  of  it ;  of  this  kind 
is  the  plea  of  property  in  the  defendant  or  a  stranger.  A  distinction 
exists  between  this  plea  and  an  avowry ;  the  latter  always  goes  for  a 
return,  but  a  justification  does  not ;  as,  when  the  original  taking  was 
lawful,  but  the  detention  is  not  lawful,  at  the  time  of  plea  pleaded ; 
when,  therefore,  the  defendant  is  entitled  to  a  return,  he  avows ;  when 
not,  he  justifies.6  Special  matter  in  justification  cannot  be  given  in 
evidence  under  the  plea  of  non  cepit.7  A  plea  that  the  defendant  "  had 
a  lien  on  the  said  goods,  &c,  for  a  large  sum  of  monej'',  viz.,  for  the  sum 
of  S70,  for  freight  and  storage,"  was  held  to  be  bad,  on  special  demurrer, 
for  stating  conclusions  of  law,  not  facts ;  and  the  same  rule  applies  to  a 
plea,  "  that  at  the  time  of  issuing  the  writ,  the  goods,  &c,  had  been 
levied  on  and  seized  by  the  sheriff  of  the  city  and  county  of  Philadel- 
phia, acting  by  virtue  of  his  office,"  &c. ;  and  to  a  plea,  that  "at  and 
before  the  time  of  issuing  the  replevin  in  this  suit,  the  goods,  &c,  by 
sundry  writs  of  foreign  attachment,  were  levied  on,  seized  and  attached 
by  the  sheriff  of  Philadelphia  county,  acting  by  virtue  of  his  said  office, 
&c,  and  were  in  custody  of  the  law,  in  the  hands  of  the  defendants,  and 
to  all  which  writs  of  foreign  attachment,  they,  the  said  defendants,  were 
summoned  as  garnishees,"  &c.8 

§  1750.  Avowry.  Instead  of  pleading,  the  defendant  may  make 
avowry ;  that  is,  he  avows  taking  the  distress  in  his  own  right,  or  the 
right  of  his  wife,  and  sets  forth  the  reason  of  it,  as  for  rent  in  arrear : 
or  else,  if  he  justify  in  another's  right,  as  his  bailiff  or  servant,  he  is 

1  Tidd  664.  coup   his  damages   for  the   non-fulfil- 

2  Gray  v.  Wilson,  4  Watts  39.  merit  of  a  covenant  on  the  part  of  his 

3  Clay  v.  Insurance  Co.,  5  Phila.  72.  lessor,  he  is  restricted  to  the  value  of 
*  Franciscus  ».  Reigart,  4  Watts  98,  the   premises,  with   and   without  per- 

477.  formance.     Fairman  v.  Fluck,  5  Watts 

5  Peterson  v.  Haight.  3  Whart.  150.  516.     And   see   Warner   v.    Caulk,    3 

Phillips  v.  Monges,  4  Ibid.  226.    Pres-  Whart.  193. 

cott  v.  Otterstatter,  79  Penn.  St.  462.  6  See  1  Saund.   347  c.     Trevillian  v. 

Depuy  v.  Silver,  1  Clark  385.     This  is  Pine,  11  Mod.  112.     5  Dane  Abr.  539. 

recoupment,  not  setoff;    a  distinction  '  McFarland  v.  Baker,  1  Mass.  153. 

which  is  not  sufficiently  attended  to  in  8  Weed  v.  Hill,   2  Miles   122.     See 

practice.     Though  the  tenant  may  re-  Brown  o.  Bissett,  1  Zab.  46,  267. 
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said  to  make  cognisance ;   that   is,  he   acknowledges   the  taking,  but 
insists  that  such  taking  was  legal,  as  he  acted  by  the  command  of  one 
who  had  a  right  to  distrain.1     The  causes  of  avowry  are  numerous  in 
England,  but  few  here ;  still,  the  general  principle  is  the  same,  that  where 
a  party  may  distrain,  he  may  avow.     An  avowry  or  cognisance  is  in  the 
nature  of  a  new  declaration,  as  well  as  a  defence  to  that  of  the  plaintiff;2 
it  is  an  admission  that  the  property  of  the  goods  is  in  the  plaintiff, 
but  justifies  the  taking  or  distraining,  and  claims  a  return  of  the  goods; 
still,  if  the  plaintiff's  plea  subsequently  show  the  property  of  the  goods 
to  be  in  another,  the  plaintiff  cannot  maintain  the  action.3     In  England, 
until  the  statute  11  Geo.  II.,  the  defendant  had  to  show  his  estate  in  the 
land  out  of  which  the  rent  arose ;  as,  that  it  was  his  freehold,  or  if  he 
had  only  a  particular  estate  for  years,  he  had  to  derive  his  title  from  the 
tenant  in  fee ;   it  was  not  sufficient  merely  to  allege  that  he  was  seised 
or  possessed  of  the  close.4     But  to  obviate  these  and  other  difficulties 
which  formerly  arose  in  making  avowries  or  conusance  upon  distresses 
for  rent,  it  was  enacted,  by  the  act  of  1772,  that  it  shall  be  lawful  for 
all  defendants  in  replevin  to  avow  and  make  conusance  generally,  that 
the  plaintiff  in  replevin,  or  other  tenant  of  the  lands  and  tenements 
whereon  such  distress  was  made,  enjoyed  the  same  under  a  grant  or 
demise,  at  such  a  certain  rent  or  service,  during  the  time  wherein  the 
rent  or  service  distrained  for  accrued,  which  rent  or  service  was  then  and 
still  remains  due,  without  further  setting  forth  the  grant,  tenure,  demise 
or  title  of  such  landlord  or  landlords,  lessor  or  lessors,  any  law  or  usage 
to  the  contrary  notwithstanding.5     "  Now,  although,"  says  Kennedy,  J., 
"  the  terms  of  this  section  may  not  literally  embrace  what  was  called  a 
rent-charge  before  the  passage  of  the  statute  quia  emptor es,  yet  it  is 
evident,  that  ground-rents  may  be  included  in  the  terms  used ;   and  as 
the  evil  intended  to  be  remedied  was  quite  as  great  in  cases  of  distress 
for  them  as  for  any  other  rents,  we  ought  to  conclude  that  thev  were 
intended  to  be  embraced."6 

1  3  Bl.  Com.  149-50.  The  defendant  ioks  v.  Royall,  7  W.  N.  C.  64.  Mr. 
may  avow  for  other  rent  than  that  for  Sergeant  Williams  says  (2  Saund. 
which  the  distress  was  made.  Gabel  284  d),  that  avowries  and  cognisances 
v.  Garrigues,  District  Court,  Phila.,  for  distresses  damage  feasant,  are  not 
1  April  1848.  MS.  within   this  statute,  and  therefore  re- 

2  Loomis  v.  Tyler,  4  Day  141.  main  as  they  were.     However,  in  the 

3  Clarke  v.  Davies,  7  Taunt.  72.  case  of  distresses  for  rent,  it  may 
*  1  Chit.  PL  586.  sometimes  be  proper  to  draw  an  avowry 
5  See  Franciscus  v.  Reigart,  4  Watts     at  common   law,   and   not  under   the 

98,  476.     Kensil  v.  Chambers,  5  Phila.  statute ;    as,   when   the   parties  agree 

64.     This  section  of  the  act  of  1772  is  to  distrain,  in  order  to  try  the  title  to 

similar  to  the  stat.  of  11  Geo.  II.,  c.  19,  the   estate  in   an  action  of  replevin; 

§  22,  under  which  it  is  held,  that  a  plea  there  it  may,  perhaps,  be  the  better 

in  bar  de  injuria  sua  propria  absque  way  for  the  avowant  to  set  forth  his 

tali  causd,  to  an  avowry  or  cognisance  title  specially  in  his  avowry,  to  give 

framed  pursuant  to  it,  is  bad ;  but  the  the  plaintiff  an  opportunity  of  travers- 

plaintiff  must  traverse  some  particular  ing  it,  and  to  go  to  trial  upon  some 

allegation  in    the    avowry.   Jones    v.  particular  point  in  issue. 
Kitchin,  1  Bos.  &  Pul.  76.     And  the         6  Franciscusu.  Reigart,  4Watts  117-8. 

law  is  the  same  in  this  state.    Freder-  McCurdy  v.  Randolph,  2  Clark  323. 
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§  1751.  Under  this  act,  the  manner  of  making  avowry  and  conusance 
has  been  simplified  even  to  looseness,  little  more  being  done,  in  most 
instances,  than  to  file  a  short  statement  or  declaration  with  the  prothono- 
tary  that  the  landlord  avows  for  so  much  rent  in  arrear,  and  the  con- 
stable, if  a  defendant,  makes  conusance  shortly,  as  bailiff  of  such 
landlord.  And  in  one  case,  where  it  was  objected  in  arrest  of  judgment, 
that  the  avowry  was  not  for  any  sum  certain,  and  did  not  state  from 
what  lands  or  tenements  the  same  rent  accrued,  or  when  it  became  due, 
the  supreme  court,  on  argument,  decided  that  it  was  sufficient,  and  that 
it  had  been  the  uniform  practice  to  enter  such  avowries  generally  on  the 
docket.1  Nothing,  however,  but  the  uniform  practice  stated  by  Mr. 
Justice  Yeates,  in  the  first  of  these  cases,  could  have  hitherto  supported 
avowries  so  utterly  defective;  these  short  pleadings  are  constantly  pro- 
ducing confusion,  and  the  supreme  court  has  often  pointed  out  the 
necessity  of  greater  certainty ;  still,  it  has  no  right  to  prohibit  them ; 
on  the  contrary,  it  professes  to  do  everything  in  its  power  to  construe 
them  so  as  to  produce  justice.  It  will  not,  however,  set  all  kind  of 
certainty  afloat,  and  construe  .them  contrary  to  their  plain  intent,  in 
order  to  sustain  them;  where,  therefore,  three  defendants  avowed  for 
rent  in  arrear,  and  a  fourth  made  cognisance,  the  court  would  not  con- 
sider two  of  the  avowants  as  bailiffs,  so  as  to  enable  the  other  avowant 
to  recover,  upon  proof  of  a  lease  by  himself  only  to  the  tenant.2  And 
in  more  recent  cases,  it  was  stated,  that  an  avowry,  like  a  declaration, 
should  set  forth  the  nature  and  merits  of  the  landlord's  case ;  and  must 
distinctly  state  the  existence  of  a  lease,  and  every  fact  necessary  to  show 
that  the  distress  was  lawful  f  it  should  also  state  for  what  lands,  how 
much  was  due,  and  when  and  by  whom  the  same  was  due.4 

§  1752.  In  replevin  for  goods  distrained  for  rent,  where  the  defendant 
avows  the  distress,  he  may  recover  a  less  sum  than  his  avowry  alleges 
to  be  due;  the  avowry  need  not  state  the  exact  amount  of  rent  in 
arrear  ;  the  amount  unpaid  is  not  descriptive  of  the  identity  of  the  obliga- 
tion out  of  which  the  right  to  a  redelivery  of  the  goods  distrained  arises.5 
Where  the  plaintiff  replies  to  a  cognisance  made  by  the  defendant,  that 
the  defendant,  as  bailiff,  &c,  after  giving  notice  of  the  taking  of  the  goods, 
&c,  did  not,  at  the  expiration  of  five  days,  appraise  the  same,  nor  remove 
them  from  the  premises,  nor  sell  them  according  to  the  requirements 
of  the  statute,  to  which  replication  the  defendant  rejoined  de  injuria  sua 
proprid  absque  tali  causa;  it  was  held,  that  the  rejoinder  was  bad.6    The 

1  Albright  v.  Pickle,  4  Yeates  264.  goods,  because  they  were  on  his  free- 

2  Ewing  v.  Vanarsdall,  1  S.  &  R.  hold,  which  he  had  rented  to  the  plain- 
370.  Where  several  defendants  join  tiff,  at  a  certain  rent,  which  was  in 
in  an  avowry,  a  demise  hy  all,  or  a  arrear,  is  good,  without  an  averment 
title  deduced  to  all  from  the  original  that  the  distress  was  taken  for  that 
lessor,  must  he  shown.  Chicago  and  rent.  Baird  v.  Porter,  67  Penn.  St. 
Allegheny    Oil    and    Mining     Co.    v.  105. 

Barnes,  62  Penn.  St.  445.  5  Barr  v.  Hughes,  44  Penn.  St.  516. 

3  Hill  v.  Miller,  5  S.  &  R.  357.  Phipps  v.  Boyd,  54  Ibid.  342. 

4  Smith  v.  Aurand,  10  S.  &  R.  92.  6  Wallace  v.  Hibbs,  4  Phila.  154. 
An  avowry  that  the  defendant  took  the  The  replication  de  injuria  is  only  pro- 
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rule,  that  in  making  an  avowry  or  cognisance,  in  an  action  of  replevin, 
upon  a  distress  for  rent,  it  is  not  necessary  to  set  out  the  chain  of  title  of 
the  lessor,  is  applicable  to  a  distress  for  ground-rent.1  Although,  after 
verdict,  no  advantage  can  be  taken  of  the  looseness  and  uncertainty  of 
such  avowries,  these  defects  being  in  fact  waived,  by  replying  and  pro- 
ceeding to  trial,  yet,  the  plaintiff  may,  previously,  if  he  choose,  move 
to  have  the  proceedings  drawn  at  length,  and,  strictly  speaking,  such 
general  avowries  may  be  specially  demurred  to,  before  issue  joined, 
when  the  court  will  grant  leave  to  amend.  It  is  not,  however,  within 
the  provisions  of  the  statute  of  amendments  of  1806,  to  allow,  during 
the  trial,  a  demurrer  for  form,  as  it  was  the  object  of  the  legislature  to 
obviate  such  vexatious  and  dilatory  practice.2 

§  1753.  If  the  defendant  avow  for  more  rent  than  is  due,  his  avowry 
is  good  for  what  is  due ;  but  if  he  have  title  only  to  two  parts  of  the  rent, 
the  whole  avowry  abates;  it  is  error,  if  he  take  judgment  for  more  rent 
than  is  due.3  In  avowing,  as  executor,  for  a  distress  for  rent,  the  avowant 
must  show  affirmatively  that  the  rent  fell  due  before  his  testator's  death ; 
for  if  it  fall  due  afterwards,  it  goes  to  the  heir.4  An  avowry  is  not 
abated  by  payment  of  the  amount  of  rent  into  court,  although  it  be 
taken  out  by  the  avowant,  for  the  issue  is  not  as  to  payment,  but  as  to 
the  legality  of  the  caption ;  if  the  latter  be  established,  the  defendant  is 
entitled  to  damages.5  And  the  plaintiff  cannot  stay  proceedings  except 
on  payment  of  rent  and  costs,  though  the  rent  has  been  tendered  before 
suit;6  nor  can  the  defendant  do  so,  without  payment  of  costs  and 
delivery  of  the  replevin-bond;  and  if  the  plaintiff  assign  special 
damage,  he  may  still  proceed  for  it.7 

§  1754.  Replication.  Where  the  defendant  pleads  to  the  declara- 
tion, the  plaintiff  must,  if  the  plea  require  a  replication,  reply  to  it 
within  the  time  limited  by  the  rule  to  reply ;  if  he  neglect  to  do  so,  the 
defendant  may  proceed  to  judgment  of  non-pros,  in  the  same  manner 
as  for  the  want  of  a  declaration.  And  when  the  defendant  avows  or 
makes  cognisance,  the  plaintiff  must  plead  within  the  time  allowed  by 
the  rule  to  plead.  The  plaintiff  may  plead  to  an  avowry  for  rent,  that 
he  did  not  hold  as  tenant  to  the  defendant,8  or  that  there  was  no  rent  in 
arrear,  which  plea  is  an  admission  of  the  demise  and  every  other  allega- 
tion in  the  avowry,  and  puts  the  defence  on  matters  subsequent ;  on  • 
such  issue,  therefore,  the  tenure  of  the  plaintiff  cannot  be  inquired  into, 

per  where  the  plea  is  in  excuse  of  the  2  Weidel  v.  Roseberry,13  S.  &  R.  180. 
trespass  ;  it  cannot  put  in  issue  several         s  5  Com.  Dig.  333  740.     1  Saund. 

facts  well  pleaded,  nor  can  it  traverse  284.     1  Chit.  PI.  443.     Decker  v.  Liv- 

a  question  of  title.     Ibid.     See  Selby  ingston,  15  Johns.  479. 
v.  Bardons,  3  B.  &  Ad.  2  ;  s.  c.  9  Bing.         *  Wright  v.  Williams,  5  Cow.  338. 
756.     Hopkins  v.  Hopkins,  10  Johns.         5  Rowley  v.  Gibbs,  14  Johns.  385. 
369.    Fredericks  v.  Royall,  7  W.  N.  C.         6  Hopkins  v.  Shrole,  1  Bos.  &  Pul 

64.  382. 

1  McCurdy    v.    Randolph,   2  Clark        '  Hodgkinson  v.  Snibson,  3  Bos.  & 

323.     Franciscus  v.  Reigart,  4  Watts  Pul.  603. 
98!  476.  s  Bloomer  v.  Juhel,  8  Wend.  448. 
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nor  is  the  charge  of  the  court  in  that  respect  material.1  Although, 
since  the  act  of  1772  (which  substantially  agrees  with  the  2  Geo.  II.,  c. 
19),  nil  habuit  in  tenementis,  which  admits  the  existence  of  the  lease,  can- 
not be  pleaded  to  an  avowry,  nor  can  the  import  and  effect  of  such  plea 
be  given  in  evidence  under  any  plea,  when  the  tenant  gained  possession 
under  the  landlord's  title,  though  the  premises  were  fraudulently  con- 
veyed to  the  landlord,  and  the  actual  title  is  in  another,2  still,  the  plain- 
tiff may  traverse  the  tenancy;  and  that  course  ought  to  be  adopted 
where,  for  instance,  the  plaintiff  intends  to  prove  a  dissolution  of  the 
previously-existing  relation  of  landlord  and  tenant,  by  a  purchase  of 
the  premises  from  the  landlord,  or  his  assignees,  with  the  advice  and 
assent  of  the  landlord.  In  such  case,  the  plea  should  be  non  demisit?  or 
perhaps  he  ought  to  plead  the  facts  specially  which  put  an  end  to  the 
tenancy  f  but  such  evidence  cannot  be  given  under  the  plea  of  riens  in 
arrere,  which  is  not  a  general-issue  plea,  but  a  special  plea  in  bar,  and 
puts  nothing  in  issue  but  the  special  fact  alleged  by  it.5  So,  where  the 
issue  is  on  this  plea  of  no  rent  in  arrear,  the  plaintiff  cannot  give  in  evi- 
dence a  set-off  against  his  landlord.6 

§1755.  There  is,  in  fact,  no  general  issue  to  an  avowry;  but  some 
special  point  must  be  traversed.  Eviction,  which  operates  as  a  suspen- 
sion, is  always  pleaded  specially  in  bar;7  so,  the  plaintiff  may  plead 
payment  or  tender  of  the  rent ;  and  he  may  traverse  the  place  laid  in 
the  avowry,  but  if  he  do  not,  and  take  issue  on  another  point,  the  locus  in 
quo  is  immaterial  ;8  he  may  also  plead  riens  in  arrere  as  to  part,  and 
tender  as  to  the  residue ;  but  the  tender  must  be  to  the  person  for  whom 
the  distress  is  made.  Upon  a  distress  for  ground-rent,  the  tenant  cannot 
set  off  taxes  paid  by  him  during  the  period  for  which  the  rent  has 
become  due;  the  act  of  1804,  enabling  tenants  to  defalk  for  taxes,  is 
not  applicable  to  ground-rents,  but  to  lands  assessed.9  A  plea  of  former 
distress  for  the  same  rent,  without  adding  that  the  rent  was  satisfied,  is 
bad.10  If  the  defendant  make  cognisance  as  bailiff,  or  by  the  command 
of  another,  his  authority  may  be  traversed.11 

1  Hill  v.  Miller,  5  S.  &R.  357.  Wil-  7  Soilly  v.  Dally,  2  Salk.  562;  Holt, 
Hams  v.  Smith,  10  Ibid.  202.  Alexan-  C.  J.  Hill  v.  Miller,  5  S.  &  R.  355. 
der  v.  Harris,  4  Cr.  299,  303.  But    see    Lewis   v.    Payn,    ut  supra, 

2  Holt  489.  Alchorne  v.  Gomme,  where  it  is  said,  that  riens  in  arrere  is 
2  Bing.  54.  A  plea  that  the  avowant  the  general  issue  to  an  avowry  for 
has  parted  with  all  his  estate  in  the  rent,  and  that,  under  it,  an  eviction 
premises  is  bad,  on  demurrer,  unless  may  be  shown.  See  also  3  M.  &  S. 
it  be  averred  that  such  estate  was  516.  The  plea  de  injuria*  cannot  be 
one  for  years  ;  as  a  tenant  in  fee  may  put  in  to  an  avowry  ;  such  plea  is  bad 
grant  all  his  estate,  reserving  the  right  on  special  demurrer.  Wallace  v.  Bibbs, 
of  distress  for  accruing  rent.  Manuel  4  Phila.  154.  Fredericks  v.  Royall,  7 
v.  Reath,  5  Phila.  11.  W.  N.  C.  64. 

3  Alexander  v.  Harris,  4  Cr.  305.  8  Gardner  v.  Humphrey,  10  Johns. 
1  Hill  v.  Miller,  5  S.  &  R.  355-8.           53. 

5  Williams  v.  Smith,  10  S.  &  R.  205.  8  Franciscus  v.  Reigart,  4  Watts 
See  Lewis  v.  Payn,  4  Wend.  423.  119. 

6  Anderson  v.  Reynolds,  14  S.  &  R.  ,0  Soilly  v.  Arundell,  Comb.  376. 
439.  "  1  Chit.  PL  586. 
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§  1756.  Several  pleas.  The  plaintiff  may  plead  several  pleas :  thus, 
non  tenure,  riens  in  arrere,  and  infancy,  have  been  allowed  to  be 
pleaded  together.1  But  where  he  pleads  several  pleas,  any  of  which, 
upon  demurrer,  are  judged  insufficient,  costs  will  be  given  at  the  dis- 
cretion of  the  court ;  or,  if  a  verdict  be  found  upon  any  issue  in  the 
cause  for  the  plaintiff  or  demandant,  costs  will  also  be  given  in  like 
manner,  unless  the  judge  certify  that  the  demandant  or  tenant,  or  plain- 
tiff in  replevin,  had  a  probable  cause  to  plead  such  matter,  which  upon 
such  issue  shall  be  found  against  him.2  Since  this  act,  the  defendant 
may  plead  whatever  pleas  he  thinks  proper,  and,  in  practice,  without 
applying  to  the  court  for  leave;  subject,  however,  if  his  pleas  be  incon- 
sistent, and  such  as  ought  not  to  be  joined,  to  be  compelled,  on  motion 
of  the  plaintiff,  to  elect  the  plea  by  which  he  will  abide.3  This  statute 
also  enables  the  plaintiff  in  replevin  to  plead  double,  with  the  leave  of 
the  court,  but  that  is  the  only  action  in  which  the  authority  is  extended 
to  a  plaintiff;  and  even  a  defendant  can  plead  double  only  to  the  decla- 
ration, for  he  cannot  rejoin  two  several  matters  to  the  plaintiff's  replica- 
tion.4 If  the  pleas  are  non  tenuit,  and  riens  in  arrere,  and  the  first  plea 
be  found  for  the  plaintiff,  the  second  thereby  becomes  immaterial,  and 
the  jury  may  be  discharged  from  a  verdict  upon  it;  if  any  be  rendered, 
however,  it  must  be  for  the  plantiffi5  When  the  plea  does  not  tender  an 
issue  to  the  country,  the  parties  must  proceed  to  reply,  rejoin,  &c,  until 
they  come  to  an  issue,  or  a  default  be  incurred  on  either  side.6 

§  1757.  Trial  and  its  incidents.7  After  issue  has  been  joined,  the 
cause  is  marked  for  trial ;  and  is  proceeded  in  to  verdict  or  nonsuit,  as 
in  ordinary  cases,  except  that,  although  the  defendant  have  pleaded  an 
affirmative  plea  (as  property),  he  is  not  entitled  to  commence  and  con- 
clude to  the  jury,  as  in  other  actions;  for  there  is  still  such  a  burden 
of  proof  on  the  plaintiff,  as  entitles  him  to  that  privilege.8  But  the 
ruling  of  this  differently  by  the  court  below  would  not,  it  seems,  be  the 
subject  of  a  writ  of  error.9  The  plaintiff  in  replevin  may  become  nonsuit, 
and  is  not  obliged  to  take  a  verdict.10  Under  the  statute  7  Hen.  VIII., 
c  4,  if  the  plaintiff  be  nonsuit  at  the  trial,  or,  if  the  jury,  in  finding  a 
verdict  generally  for  the  defendant,  omit  to  assess  damages,  the  omission 

1  Wilson  ».  Ames,  5  Taunt.  340.  173.     One  test  on  the  question  who  is 

2  Stat.  4  Ann.,  c.  16,  \  4-5.  Rob.  entitled  to  begin,  is,  to  consider  who 
Dig-  44.  -would  be  entitled  to  the  verdict,  in  the 

3  1  Dunl.  Pr.  470.  event  of  no  evidence  being  given  on 
*  Warren  v.  Ivie,  2  Str.  908.     Wood     either  side  ;  the  burden  of  proof  would 

v.  Plannigan,  2  W.  N.  C.  406.  be  on  the  party  not  entitled  to  the  ver- 

6  2  B.  &  Aid.  546.  diet,  and  he  should  begin.     Hackman 

6  1  Dunl.  Pr.  512.  v.    Fernil,    3   M.  &   W.    505.     Morris 

7  See  Morris  Rep.  173.  Rep.  175.     Millerd  v.  Thorn,  56  N   Y 

8  Marsh  v.  Pier,  4  Rawle  273.  Mac-  402.  '  ' 
kinley  v.  McGregor,  3  Whart.  398.  In  9  Marsh  v.  Pier,  4  Rawle  273. 
England,  on  the  plea  of  riens  in  arrere,  10  Murgatrod  v.  McLure,  4  Dall 
the  plaintiff  begins.  Curtis  v.  Wheeler,  342.  Gardner  v.  Hobbs,  5'  Mod.  76' 
4  Car.  &  P.  196.  Williams  v.  Thomas,  Havcourt  v.  Weekes,  Ibid.  77.  Her- 
Ibid.  234.  But  the  contrary  practice  bert  v.  Waters,  Ibid.  118:  s.  c.  1  Salk 
prevails  in  Philadelphia. "  Morris  Rep.  205. 
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may  be  supplied  by  a  writ  of  inquiry.1  It  would  seem,  that  on  a  non- 
suit, the  court  may  assess  the  defendant's  damages,  without  a  writ  of 
inquiry  ;  but  the  proper  course  is,  for  the  jury,  when  the  plaintiff  is  non- 
suited at  the  trial,  to  inquire  of  the  damages  the  defendant  has  sustained.2 

§  1758.  Evidence.  Where,  in  replevin  brought  for  grain  sown  by  a 
trespasser,  upon  lands  which  had  been  levied  on  under  a  landlord's  war- 
rant, by  a  purchaser  from  the  former  owner,  the  defendant  avowed  for 
rent  in  arrear,  to  which  the  plaintiff  replied  non  tenuity  it  was  held, 
that  the  defendant  was  not  estopped  from  claiming  the  grain  levied  on, 
as  a  purchaser,  under  a  plea  of  property,  entered  at  the  trial  of  the 
cause.4  The  defendant  cannot  protect  himself,  by  showing  that  an 
arrangement  between  the  plaintiff,  and  himself  existed  in  regard  to  the 
property,  fraudulent  as  to  creditors  or  a  bond,  fide  purchaser,  since,  as 
between  the  parties,  such  arrangement  is  valid.5  In  order  to  prove  pro- 
perty in  replevin,  the  plaintiff,  without  introducing  the  judgment,  may 
put  in  evidence  an  execution,  in  which  he  is  defendant,  and  under  which 
the  property  was  delivered  to  him  on  a  forthcoming-bond.6  Evidence 
that  the  premises  were  untenantable,  for  want  of  proper  and  necessary 
repairs,  and  that  the  landlord  had  promised  to  have  the  premises  put  in 
proper  order,  but  failed  to  do  so,  is  not  admissible  by  way  of  set-off, 
unless  such  promise  to  repair  formed  part  of  the  consideration  for  the 
rent  in  the  lease  or  original  contract.7  Where  the  plaintiff  waives  the 
trespass  and  brings  trover  and  replevin  for  the  value  of  the  property 
taken  from  him  by  force,  he  does  not  thereby  preclude  himself  from 
introducing  evidence  of  the  forcible  taking,  and  other  circumstances 
inseparably  connected  with  the  transaction.8 

§  1759.  Verdict.  If  a  verdict  be  found  for  the  plaintiff,  the  jury 
assess  the  damages  as  in  a  verdict  for  the  plaintiff  in  trespass,  &c,  but 
if  found  for  the  defendant,  then  the  jury  assess  the  damages  for  the 
defendant,  by  statute  7  Hen.  VIII.,  c.  4,  §  3,9  or,  if  the  distress  were  for 
rent,  and  the  defendant  wish  that  the  finding  should  be  according  to  17 
Car.  II.  c.  7,  §  2,  the  jury  find  the  amount  of  the  rent  in  arrear,  and 
the  value  of  the  things  distrained.     Aud  it  has  been  held  by  one  of  our 

1  Herbert    v.  Waters,  5    Mod.   118;  6  Lynch  v.  Welsh,  3  Penn.  St.  294. 

c   1  Salk.  205.  A  submission  and  award  between  the 

'  2  Gardner  v.  Hobbs,  5  Mod.  76.  parties   is   evidence  to   prove   the  de- 

3  Under  the  plea  of  non-tenure,  the  fendant's  title  to  the  goods;  but  not 

burden  of  proof  is   on   the  avowant,  conclusive.       Murray    v.    Paisley,     1 

Mvers  v  Gowen,  36  Leg.  Int.  164.  Yeates  197. 

*  Hellings  v.  Wright,   14  Penn.  St.  7  Phillips  v.  Monges,  4  Whart.  226. 

373      If  evidence  be  proper  under  any  The   defendant  may  recoup  from  the 

of  the  issues  raised  by  the  pleadings,  damages   a    charge    upon    the   goods, 

it  is  admissible,  without  notice  of  spe-  Macky  v.   Dilhnger,  73  Penn    St.  85. 

cial   matter.     Beaumont   v.  Wood,  10  But  where  the  goods  of  a  third  person 

S  &  R  433  are  distrained  for  rent,  in  replevin  by 

5  Dannels  v.  Fitch,  8  Penn.  St.  495.  the  owner,  evidence  that  the  distress 

The   plaintiff    however,   must  recover  was  excessive,  is  inadmissible.     Karns 

on  the  strength  of  his  own  title,  not  on  v.  MoKinney,  74  Ibid   387. 

the  weakness  of  his  adversary's.  Rem-  Moore  ?.  Shenk,  3  Penn.  St.  13. 

heimer  v.  Hemingway,  35  Ibid.  432.  9  Rob.  Dig.  118. 
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courts,  that  upon  a  verdict  or  award,  finding  for  the  defendant' six  cents 
damages,  and  six  cents  costs,  the  defendant  could  not  take  out  a  retorno 
habendo  for  the  amount  of  rent ;  but  the  jury  must,  under  the  statute 
of  17  Car.  II.,  and  the  uniform  practice  of  Pennsylvania,  find  the 
amount  of  rent  due,  if  any.1  On  the  issue  of  no  rent  in  arrear,  the 
jury  ascertain  the  sum  due  to  the  avowant  for  rent,  and  may  allow 
interest  on  it  from  the  time  of  the  distress ;  and  they  are  not  confined 
to  the  value  of  the  goods  distrained.2  The  statute  17  Car.  II.,  c.  7, 
extends  to  cases  where  a  plaintiff  in  replevin,  whose  goods  have  been 
distrained  for  rent,  is  nonsuited  before  or  after  issue  joined.  The  statute 
does  not  alter  the  judgment  at  common  law,  but  gives  a  further  remedy 
to  the  avowant,  by  writ  of  inquiry,  to  ascertain  the  arrears  of  rent  and 
the  value  of  the  distress;  on  the  return  of  the  inquest,  judgment  is 
given  for  the  arrears,  if  the  goods  amount  to  the  value  thereof.  If  they 
do  not,  then  judgment  goes  for  so  much  as  the  goods  do  amount  to,  with 
full  costs ;  the  avowant  may  have  a  fi.  fa.  to  enforce  payment  thereof; 
the  same  course  is  pursued  in  cases  of  judgment  for  the  avowant  on  demur- 
rer. And  by  the  fourth  section,  where  the  goods  do  not  amount  to  the 
sum  distrained  for,  the  defendant  may,  from  time  to  time,  distrain  for  the 
residue.3  On  a  verdict  for  the  avowant,  the  jury,  in  that  verdict,  ascer- 
tain the  sum  of  the  arrears  and  the  value  of  the  goods,  and  then  there 
needs  no  writ  of  inquiry;  but  the*  judgment  is  entered  for  the  arrears 
of  rent,  or  so  much  thereof  as  the  goods  distrained  amount  to,  with 
full  costs;  the  execution  is  by  fi.  fa.,  or  otherwise,  as  the  law  may 
require.  Judgment  may,  however,  be  entered,  that  the  defendant  have  a 
return  of  the  goods,  and  that  he  recover  against  the  plaintiff  so  much  of 
his  damages  by  the  jury  assessed,  and  also  his  costs  and  charges;4  such 
a  judgment  is  good  in  England,  either  as  a  judgment  at  common  law, 
though  the  return  be  not  judged  irreplevisable,  or  as  a  judgment  under 
the  statute  21  Hen.  VIII.,  c.  19,  which  entitles  a  defendant  to  damages 
and  costs.5 

§  1760.  Damages.  When  the  goods  have  not  been  delivered  to  the 
plaintiff,  and  the  issue  is  found  for  him,  he  recovers  as  well  their  value 
in  damages,  as  damages  for  their  detention.6  "Where,  in  such  case,  the 
verdict  was  for  the  plaintiff  for  damages,  it  was  held  to  be  in  accordance 
with  the  law  and  practice  ;7  but,  on  the  other  hand,  where  the  goods  are 

1  Howards  Johnson,  1  Ash.  58.  130.    Etter  v.  Edwards,  4  Watts  68. 

2  Albright  v.  Pickle,  4  Yeates  264.  Chaffee    v.    Sangston,    10    Ibid.    265. 

3  In  most  of  the  oases,  this  chapter  The  capias  in  withernam  is  unknown 
of  the  British  statute  is  spoken  of  as  in  our  practice.  Lowry  v.  Hall  2  W. 
if  it  were  in  force  in  Pennsylvania.  &  S.  133. 

It  is,  however,  entirely  omitted  from         '  Kessler  v.    McConachy,  1    Rawle 
the  report  of  the  judges,  and  Roberts's     435.     On  a  verdict  for  the  plaintiff,  on 

Dl£e„s'-.  *,.,,„„„„  the  Plea  of  Property,  the  jury  should 

1  Williams  v.  Smith,  10  S.  &  R.  202.  find  the  value,  and   damages   for  the 

Weidel    v.    Roseberry,    13   Ibid.  178.  detention.     Warner  ».   Aughenbau<rh 

Harkcr  v.  Addis,  4  Penn.  St.  215.  15   S.   &  R.   9.     Moore   v    Shenk    3 

5  Gamon  v.  Jones,  4  T.  R.  509.  Penn.  St.  13. 

6  Easton  v.  Worthington,  5  S.  &  R. 
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delivered  to  the  plaintiff,  and  the  defendant  pleads  property  and  it  is 
found  for  him,  the  verdict  ought  not  to  be  for  damages  for  the  value, 
but  a  general  finding  for  the  defendant,  and  damages  for  the  detention, 
on  which  there  is  a  judgment  pro  retomo  habendo,  and  for  the  damages. 
If,  in  such  case,  a  verdict  be  given  for  the  defendant,  finding  the  value 
in  damages,  and  also  interest,  the  judgment  entered  upon  it  would  be 
erroneous.  The  court  would,  however,  after  a  reversal,  give  a  correct 
judgment  according  to  the  finding  of  the  jury,  by  ordering  judgment 
upon  the  verdict  for  the  defendant,  and  that  he  have  a  return  irreplevis- 
able, with  so  much  damages  for  the  taking  and  detention,  and  costs  up  to 
the  time  of  the  first  judgment.1  But  where  goods  are  not  replevied,  but 
are  retained  by  the  defendant,  he  cannot  satisfy  a  judgment  against  him 
in  replevin,  by  giving  up  the  property  and  paying  the  damages  assessed 
for  the  taking  and  detention ;  retomo  habendo  has  no  existence,,  except 
in  a  case  where  the  goods  have  been  replevied,  and  the  verdict  is  for 
the  defendant.2 

§  1761.  The  general  practice  is,  that  when  the  property  is  delivered 
to  the  plaintiff,  and  the  plea  of  property  is  afterwards  found  for  the 
defendant,  he  is  entitled  to  a  return  and  to  damages  for  the  detention,, 
which  damages  ordinarily  consist  of  interest  on  the  value  from  tbe  time 
of  taking.  More,  however,  may,  in  some  cases,  be  allowed,  as,  when  the 
writ  is  sued  out  fraudulently  and  without  color  of  right;,  and  exemplary 
damages  may  be  given  as  in  case  of  a  malicious  trespass;4  except  in 
such  instances,  however,  special  damages  are  not  allowed  for  interrup- 
tion in  business  by  means  of  the  taking.4  Where  the  parties  agreed  that 
the  jury  might  find  the  value  and  damages  in  one  sum,  it  was  held,  that 
they  might  assess  more  than  the  interest,  if  necessary  to  compensate  the 
defendant.5  Though  the  ordinary  rule  is,  to  give  damages  for  the  value, 
with  interest  thereon,  yet,  under  circumstances  of  outrage  or  oppres- 
sion, the  jury  may  go  beyond  it,  and  give  exemplary  damages.6  It  is- 
clear,  that  the  plaintiff  may  recover  damages  to  the  full  value  of  his 
goods  as  well  as  damages  for  their  detention,  where  the  officer  authorized 
to  execute  the  writ  is  prevented  from  replevying,  by  the  conduct  of  the 
defendant,  who  has  eloigned,  or  so  disposed  of  the  property,  as  to  render 
a  delivery  impracticable  or  improper.7 

§  1762.  Costs.  The  plaintiff  in  replevin  is  entitled  to  costs-  by  the 
statute  of  Gloucester,  where  he  recovers  damages  ;  and  the  defendant  or 
avowant,  by  statute  7  Hen.  VIII.,  c.  4,  §  3,  which,  in  this  respect,  is  in 
force  in  Pennsylvania,8  and  by  our  own  act  of  assembly,  which  gives 
him  double  costs,  if  the  plaintiff,  in  a  case  of  distress  for  rent,  become 
nonsuit,  discontinue,  or  have  judgment  given  against  him.9     In  taxing 

1  Easton  v.  Worthington,  5  S.  &  R.      515. 

j30  6  McDonald  v.  Scaife,  11  Perm.  St. 

2  Schofield  v.  Ferrers,  46  Penn.  St.  381.  Schofield  v.  Ferrers,  46  Ibid. 
438.  438. 

3  Taylor  i>.  Morgan,  3  Watts  334.  7  Bower  v.  Tallman,  3  W".  &  S.  556. 

4  Brizee  v.  Maybee,  21  Wend.  144.  8  Rob.  Dig.  118. 

6  McCabe  ».  Morehead,  1  W.  &  S.         9  Act  21  March  1772,  |  10;  4  Sm..  L. 
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the  costs  under  this  act,  it  should  be  remembered,  that  costs  and  fees  are 
altogether  different ;  costs  being  an  allowance  to  the  party  for  expenses 
actually  paid,  or  for  which  he  is  responsible  to  the  officers  of  the  court, 
and  fees  being  a  compensation  to  the  officers  for  services  due  by  the 
party  to  whom  they  were  so  rendered.  It  is,  therefore,  obvious,  that  the 
question  whether  the  plaintiff  in  replevin  is  bound  to  pay  double  fees  to 
the  officer  employed  by  himself,  is  entirely  different  from  the  question 
whether  he  is  bound  to  pay  his  successful  antagonist  double  the  amount 
of  his  costs  and  charges  laid  out  and  expended  about  the  suit.  The 
rule  is,  that  as  between  a  party  and  the  officer,  charges  for  services  ren- 
dered to  him  are  fees ;  as  between  the  parties  to  the  cause,  charges 
actually  paid  by  the  successful  party,  or  for  which  he  is  responsible  to 
the  officer,  are  costs ;  the  latter  only  being  considered  costs,  of  course, 
those  only  are  to  be  doubled.1  Where  the  defendant  has  avowed  for 
rent  in  arrear,  and  there  has  been  an  award  of  arbitrators  in  favor  of 
the  avowant,  the  plaintiff,  on  appeal,  is  not  compelled  to  pay  double 
costs.2  If  the  plaintiff  be  non-prossed,  the  defendant  shall  have  his  costs, 
as  in  other  cases.3  If  there  be  two  defendants,  one  of  whom  is  acquitted, 
he  is  not  entitled  to  costs  f  for  replevin  is  not  within  the  statute  8  &  9 
Wm.  III.,  c.  11.  If  the  suit  abate,  the  plaintiff  is  not  liable  for  costs.5 
If  the  defendant  has  retained  the  goods  on  a  plea  of  property,  and  after- 
wards obtained  a  judgment  upon  an  award,  for  the  costs,  he  may  recover 
them  from  the  surety  in  the  replevin-bond.6 

§  1763.  Judgment.  If  the  distress  be  for' rent,  and  there  is  a  general 
verdict  for  the  defendant  for  a  sum  certain,  but  no  finding  of  the  value 
of  the  goods  distrained,  the  judgment  is  at  common  law  de  retorno 
hahendo.  The  statute  of  17  Car.  II.,  c.  7,7  authorizes  the  defendant, 
upon  a  trial,  to  call  for  an  inquiry  into  the  value  of  the  goods  distrained, 
but  he  may,  notwithstanding  the  act,  proceed  as  at  common  law ;  if  he 
do  so,  however,  he  must  be  satisfied  with  a  common-law  judgment ;  he 
cannot  have  the  inquiry  made  by  any  other  jury;  no  writ  of  inquiry 
can  go ;  nor  can  he  enter  up  his  judgment  according  to  the  act,  and 
proceed  by  fi.  fa.,  but  must  resort  to  his  .common-law  judgment,  and 
sue  out  his  writ  pro  retorno  habendo,8  or  proceed  upon  the  replevin- 
bond.     If  the  jury  proceed  under  the  statute,  they  must  not  only  inquire 

372;    Purd.    1265.     Double  costs   are  3  Davies  v.  James,  1  T.  R.  371.    Mc- 

recoverable,  though  the  suit  be  brought  Ilvaine  v.  Holland,  5  Harrin  oton  221). 

to  try  title  to  the  land.     Staniland  v.  4  Ingle  v.  Wordsworth,  3  Burr.  1284. 

Ludlain,  4  B.  &  0.  889.     But  the  act  See  Steele  v.  Lineberger,  72  Penn.  St. 

being  penal  in  its  character,  is  to  be  239,  passim. 

strictly   construed;    and   therefore,  to  6  Smith  v.  Walker.  2  Ld.  Raym.  788. 

entitle   the  landlord  to  double  costs,  •  Tibbalp.  Oahoon,  10  Watts  232. 

the  recovery  must  be  co-extensive  with  7  Kessler  v.    McConachy,    1  Rawle 

his  avowry.    Prescott  v.  Otterstatter,  435. 

85  Penn.  St.  534.  8  Williams  v.  Smith,  10  S.  &  R.  206. 

1  See  Musser  v.  Good,  11  S.  &  R.  In   this  case,   Duncan,   J.,   treats  our 

248.     Shoemaker  v.   Nesbit,  2  Rawle  statute  as  if  it  were  a  transcript  of  the 

201-  _  17  Car.  II.,  c.  7.     Our  act  contains  no 

Hartley  v.  Bean,  1  Miles  168.  such  provisions. 
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of  the  amount  of  rent,  but  the  value  of  the  goods.1  Where  the  plaintiff 
is  a  stranger,  whose  goods  have  been  distrained  for  rent  due  by  another, 
and  replevied,  and  a  judgment  is  rendered,  on  which  the  defendant  can 
take  execution  for  the  rent  in  arrear  by  such  third  person,  it  would  be 
erroneous,  the  plaintiff  not  being  tenant ;  and  even  against  the  tenant, 
where  the  jury  have  only  found  the  rent  in  arrear,  without  finding  the 
value  of  the  goods,  such  judgment  cannot  be  enforced  by  execution 
for  the  amount  of  rent.2  The  valuation  of  the  goods  in  the  writ  is 
prima  facie,  but  not  conclusive  evidence ;  on  a  judgment  by  default, 
or  on  demurrer,  for  the  plaintiff,  a  writ  of  inquiry  may  be  issued,  and 
evidence  of  their  actual  value  is  admissible  on  the  hearing.3 

§  1764.  The  judgment  for  the  plaintiff,  where  the  goods  are  delivered 
to  him,  is,  that  he  recover  his  damages  for  the  taking  and  unjustly 
detaining,  &c,  with  full  costs,  but  he  is  not  entitled  to  damages  for  any 
depreciation  in  their  value,  during  the  period  of  suit,  because  he  may 
sell  them  at  any  time ;  but  any  deterioration  of  the  goods  whilst  in  the 
defendant's  possession,  after  an  unlawful  taking,  is  a  proper  subject  of 
damages.4  Where  they  are  not  delivered  to  him,  he  recovers  their  value 
in  damages,  and  also  damages  for  their  deterioration  ;5  a  case  of  that 
kind  is  when  the  defendant  has  claimed  property  and  given  a  property- 
bond;  there,  the  plaintiff,  counting,  as  he  must,  in  the  detinet,  and 
having  succeeded  at  the  trial  in  establishing  that  the  goods  belong  to 
him,  shall  have  judgment  to  recover  all  in  damages,  as  well  the  value  of 
the  goods,  as  damages  for  taking  them,  and  costs.6  No  judgment  for  a 
return  of  the  goods  is  given,  in  such  a  case,  but  for  damages  equal  in 
amount  to  their  value,  as  a  compensation  for  their  loss ;  and  the  pro- 
perty in  the  goods  is  thereby  transferred  to  the  defendant.7  Where 
they  are  delivered  to  the  plaintiff,  and  the  verdict  is  for  the  defendant, 
the  judgment  is  pro  retorno  habendo  at  common  law  ;s  it  varies  in  cases 
of  avowry  or  making  cognisance,  but  even  in  these  cases,  the  common- 
law  judgment  pro  retorno  habendo  still  remains ;  for  it  is  that  judgment 
which  enables  the  party  to  look  to  the  pledges  of  the  plaintiff.9  If 
there  be  a  general  verdict  for  the  defendant  for  a  sum  certain,  but  no 
finding  of  the  value  of  the  goods  distrained,  the  judgment  is  at  common 
law,  pro  retorno  habendo,  and  he  cannot  have  a  judgment  under  the  stat- 
ute 17  Car.  II.,  c.  7,  and  issue  &fi.  fa.,  but  must  take  his  retorno  habendo.1" 
Where  the  plea  was  property,  the  jury  found  "for  the  defendant,  twenty- 

1  Williams   v.  Smith,    10'  S.    &  R.  Hardy  v.  Metzgar,  2  Ibid.  347.  Easton 

20Q_  v.   Worthington,    5    S.    &    R.    131-2. 

MVeidel  ».  Roseberry,  13  S.  &  R.  Warner  v.  Aughenbaugh,  15  Ibid.  9. 

180.     Albright    v.    Pickle,   4    Yeates  6  Marsh  v.  Pier,  4  Rawle  290.    Etter 

2g4  v.  Edwards,   4  Watts  63.     Semple  v. 

"  3Gibbs  v.  Bartlett,  2  W.  &  S.  29.  Martin,  7  Luz.  L.  Reg.  175. 

Where  there  is  judgment  for  the  de-  '  Ibid.     Herdio  i\  Young,  55  Penn. 

fendant,  on   demurrer,  it  will  be  en-  St.  176.     Craig  v.  Kline,  65  Ibid.  399. 

tered  for  the  sum  claimed  in  the  avow-  8  Broom  v.  Fox,  2  Yeates  o30. 

ry.     Saltzman  v.  Hacker,  1W.N.C.6.  9  Easton  v.  Worthington,  5  S.  &  R. 

4  Gordon  v.  Jenney    16  Mass.  465.  132. 

*  Hosack  v.  Weaver,  1  Yeates  478.  10  Williams  v.  Smith,  10  S.  &  R.  202. 
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eight  dollars  and  seventy-five  cents,"  and  the  court  below,  striking  out  the 
twenty-eight  dollars  and  seventy-five  cents,  entered  judgment  de  retorno 
habendo,  and  awarded  execution  for  costs,  it  was  held,  that  such  ver- 
dict was  a  finding  for  the  defendant,  generally,  with  damages  for  the 
detention.1 

§  1765.  The  defendant's  remedy  on  a  general  judgment,  is  on  the 
replevin-bond,  or  by  retorno  habendo.  The  general  judgment  is  a  clerical 
act,  and  not  a  judgment  of  the  court,  strictly  directing  what  judgment 
shall  be  entered,  and  may  be  moulded,  even  after  error  brought,  by 
sending  back  the  record  to  the  court  below :  thus,  on  the  issue  of  no 
rent  in  arrear,  if  the  jury  find  for  the  defendant  in  a  certain  sum,  and 
judgment  be  entered  generally,  without  finding  the  value  of  the  goods, 
though  informal,  yet  judgment  may  be  entered  pro  retorno  habendo.2 
Taking  a  confession  of  judgment  from  the  plaintiff,  in  a  replevin  upon 
a  distress  for  rent,  generally,  and  without  an  entry  of  judgment  de 
retorno  habendo,  or  reservation  of  the  right  to  the  sureties  to  exonerate 
themselves  through  this  medium  of  the  common-law  judgment,  or  the 
rule  prescribed  by  the  act  of  1772,  was  formerly  held  to  discharge  the 
sureties  in  the  replevin-bond  ;3  this,  however,  is  no  longer  the  law,  the 
bond  requiring,  as  will  be  seen,  an  efficient  prosecution  throughout ;  any 
failure  of  which  works  a  forfeiture.4 

§  1766.  Execution.  The  execution  for  the  plaintiff  is  the  same  as  in 
ordinary  cases,  where  a  plaintiff  has  judgment  for  damages  and  costs;5 
so,  in  the  case  of  a  distress  for  rent,  if  the  defendant  proceed  upon  the 
statute  17  Car.  II.,  c.  7,  to  recover  the  arrears  of  rent,  or  value  of  the 
distress,  he  cannot  have  a  writ  of  retorno  habendo,  nor  process  against 
the  pledges,  nor,  as  it  seems,  against  the  sheriff  for  taking  insufficient 
pledges,  but  he  may  have  execution  by;?,  fa.6  If  judgment,  however, 
be  given  against  the  plaintiff  for  not  prosecuting  his  suit  with  effect, 
his  pledges  will  be  answerable  to  the  defendant,  notwithstanding  he  has 

1  Huston   v.   Wilson,  3  Watts  287.  verdict,  is  no  more  than  a  reasonable  one. 

Per  curiam.     The  rule  for  cases  like  2  Pumeroy  v.  Bruce,  13  S.  &  R.  186. 

the  present,  laid   down   in   Easton  v.  Gather  v.  Bray,  86  Penn.  St.  52. 

Worthington,  5  S.  &  R.  130,  is,  to  find  3  Gist  v.  Wilson,  2  Watts  31. 

the  issue  of  property  generally  for  the  *  Gibbs   v.   Bartlett,  2  W.  &  S.  33. 

defendant,  with  damages  for  the  de-  Judgment  may  be  entered  on  a  verdict] 

tention.     The   objection   here  is,  that  partly   in   favor  of   each   party;  and 

general  damages  are  found,  and  it  is  such  judgment  will  sustain  an  action 

uncertain  whether  for  the  value  or  the  on    the    replevin-bond.      Johnston  v. 

detention.     But  to   find  "  for  the  de-  Gray,  19  Pitts.  L.  J.  123. 

fondant,  twenty-eight  dollars  and  sev-  5  The  plaintiff  may  give  security,  or 

enty-five  cents,"   on  the  plea  of  pro-  plead  his  freehold,   in  stay  of  execu- 

perty,  is  to  find  the  issue  for  him,  gen-  tion,  under  the  statute,  after  iudgment 

erally,  with  damages  for  the  only  mat-  for  the  avowant.      Roe  v.  McCrea,  1 

ter  within  the  scope  of  their  inquiry,  Ash.  16. 

the   detention.     It  is  not   to   be  pre-  "  Whether  the  statute,  as  such   is  in 

sumed,  that  the  jury  were  uninstructed  force  in  this  state,  or  not,  its  provisions 

in  the  nature  of  their  duties,  or  the  are  recognised  as  part  of  our  common 

course  to  be  pursued ;  and  the  intend-  law.    Rosenthal  v.  Lehman,  6  W.  N 

ment  in  favor  of  the  regularity  of  their  C.  559. 
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afterwards  proceeded  on  the  statute,  and  obtained  judgment  on  a  writ 
of  inquiry,  for  the  arrearages  of  rent  and  costs.1  But  when  the  defend- 
ant has  judgment  at  common  law  de  retomo  habendo,  he  shall  have  exe- 
cution only  by  a  writ  of  retomo  habendo,  to  have  a  return  of  the  things 
distrained,  and  aft.  fa.  for  his  damages  and  costs.2  The  avowant,  how- 
ever, is  not  bound  to  sue  out  his  writ  of  retomo  habendo,  though  a 
judgment  of  return  is  entered  for  him,  as  matter  of  course,  when  a 
verdict  passes  in  his  favor,  but  may  proceed  upon  the  replevin-bond.3 
The  writ  of  retomo  habendo  shortly  recites  the  proceeding  and  judgment, 
and  commands  the  sheriff  to  cause  the  cattle  or  goods  to  be  returned  to 
the  defendant,  to  hold  to  him  irreplevisable  for  ever;  instead  of  issuing 
a  separate  writ  of  ft.  fa.  for  the  damages  and  costs,  it  is  usual,  to  incor- 
porate a  clause  of  ft.  fa.  with  the  writ  of  retomo  habendo.  It  rarely 
happens,  that  this  writ  proves  effective  in  Pennsylvania,  the  goods  being, 
in  most  cases,  eloigned;  the  return  is  made  in  short,  as  in  other  cases. 
The  sheriff  is  not  bound  to  execute  a  writ  de  retomo  habendo,  unless 
some  person  attend  on  behalf  of  the  defendant,  to  show  him  the 
goods ;  and  it  will  be  a  good  return  to  the  writ  to  say  that  no  person 
did  so  attend.4  Where  replevin  is  brought  for  a  lease,  and  the  plain- 
tiff recovers  judgment  therein,  it  entitles  him  only  to  the  written  instru- 
ment, and  will  not  authorize  him  to  take  forcible  possession  of  the 
premises.5 

§  1767.  Proceedings  on  the  replevin-bond.  The  act  of  1772  pro- 
vides, that  the  sheriff  or  other  officer  taking  any  replevin-bond,  on  a 
distress  for  rent,  shall,  at  the  request  and  costs  of  the  avowant  or  person 
making  conusance,  assign  such  bond  to  the  avowant  or  person  aforesaid, 
by  indorsing  the  same  and  attesting  it  under  his  hand  and  seal,  in  the 
presence  of  two  credible  witnesses ;  and  if  the  bond,  so  taken  and 
assigned,  be  forfeited,  the  avowant  or  person  making  conusance  may 
bring  an  action,  and  recover  thereupon  in  his  own  name ;  and  the  court 
where  such  action  shall  be  brought  may,  by  a  rule  of  the  same  court, 
give  such  relief  to  the  parties  upon  such  bond,  as  may  be  agreeable  to 
justice  and  reason ;  and  such  rule  shall  have  the  nature  and  effect  of  a 
defeasance  to  such  bond. 

§  1768.  This  statute  vests  the  legal  title  in  the  sheriff's  assignee ;  and 
accordingly,  an  action  upon  a  replevin-bond  on  a  distress  for  rent,  which 
has  been  assigned  to  the  avowant,  before  suit  brought,  must  be  brought 
in  the  name  of  the  avowant,  and  not  in  that  of  the  sheriff.6  But  in  all 
other  cases  of  replevin,  inasmuch  as  a  replevin-bond  is  not  within  the 
provisions  of  the  act  of  1715,  allowing  assignees  of  bonds  to  sue  in  their 
own  names,  the  action  must  be  brought  in  the  uame  of  the  sheriff,  for 

1  Tidd  1038.  Weidel  v.  Roseberry,  13  S.  &  R.  181. 

2  2  Arch.  Pr.  74.     Easton  v.  Worth-         ♦  2  Saund.  74,  b,  o. 

ington,  5   S.   &  R.   132.     Williams  v.  5  Clark  ».  Nevill,  1  Phila.  28. 

Smith,  10  Ibid.  206.     Weidel  v.  Rose-  6  McMiohael  v.  Harper,  Dist.  Court, 

berry,  13  Ibid.  181.  Phila.,  1  July  1848.  MS. 

3  Albright  v.  Pickle,  4  Yeates  264. 
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the  use  of  the  party  interested ;'  so  also,  a  suit  upon  a  claim-property 
bond  must  be  brought  in  the  name  of  the  sheriff.2 

§  1769.  Where  there  are  two  defendants,  one  of  whom  avows,  and  the 
other  makes  cognisance,  both  the  avowant  and  person  making  cogni- 
sance may  take  an  assignment  of  the  replevin-bond  and  sue  jointly  upon 
it;3  and  in  such  action  the  extent  of  the  penalty  may  be  recovered.4 
The  bond,  however,  may  be  assigned  to  the  avowant  only,  and  he  may  sue 
without  joining  the  party  who  made  cognisance  f  but  where  there  is 
no  avowant  on  record,  the  action  should  be  brought  by  the  person  mak- 
ing cognisance.6  By  taking  an  assignment  of  the  replevin-bond,  the 
remedy  against  the  sheriff  is  not  waived,  and  therefore,  if  after  proceeding 
against  the  pledges,  they  are  found  to  be  insolvent,  the  party  may  bring 
his  action  against  the  sheriff  for  taking  insufficient  pledges.7  In  such 
action,  the  assignee  of  the  bond  cannot  recover  as  special  damage 
(beyond  the  penalty  of  the  bond)  the  expenses  of  a  fruitless  action 
against  the  pledges,  unless  he  give  the  sheriff  notice  of  his  intention  to 
sue  them  ;8  the  good  sense  and  justice  of  the  case  are,  that  the  sheriff 
shall  not  be  further  liable  than  the  sureties  would  have  been,  if  he  had 
done  his  duty,  viz.,  to  the  amount  of  double  the  value  of  the  goods.9  If 
the  defendant  in  replevin  give  time  to  the  plaintiff,  the  sureties,  it  seems, 
are  not  discharged ;  for  this  has  no  likeness  to  the  case  of  bail  on  an 
arrest,  who  are  discharged  by  the  delay,  because  it  impedes  them  in  the 
remedy  which  they  have,  by  rendering  the  principal ;  but  in  replevin, 
the  sureties  cannot  take  the  goods  of  the  plaintiff,  and  restore  them  to 
the  avowant.10 

§  1770.  The  judgment  de  retorno  habendo  is  not  indispensable  to  a  re- 
covery on  the  replevin-bond  ;  such  a  judgment  is  not  intended  for  defend- 
ant's benefit,  but  for  that  of  the  plaintiff  in  the  suit,  who,  in  some  cases, 
may  prefer  a  return  to  the  damages  assessed  by  the  jury.  A  person 
who  has  deprived  another  of  his  goods,  and  retained  them  until  nearly 
destroyed  by  use,  cannot  save  a  forfeiture  of  his  bond,  by  an  offer  to 
return  them,  after  judgment  against  him,  nor  can  the  sureties  be  placed 
in  any  better  situation.11  It  was  said  by  Judge  Coulter,  however, 
that  where  the  defendant  in  replevin  renders  one  of  the  conditions  of 
the  bond  impossible,  by  taking  judgment  for  a  sum  certain,  instead  of  the 

1  Fitler  v.   Roberts,  District  Court,  9  Evans  v.  Brander,  2  H.  Bl.  550. 
Phila.,  1  April  1848.  MS.     Balsley  v.  w  Moore  v.  Bowmaker,  6  Taunt.  379  : 
Hoffman,  13  Penn.  St.  611-2.  s.  c.  7  Ibid.  97.     It  is  a  good  defence, 

2  Thompson  v.  Schofield.  Dist.  Court,  however,  that  the  defendant,  upon  the 
Phila.,  9  Dec.  1848.  MS.  determination   of   the    replevin    suit, 

3  Phillips  v.  Price.  3  M.  &  S.  180.         surrendered  most  of  the  articles,  and. 
*  Warner  v.  Thurlo,  15  Mass.  154.         in  place  of  those  missing,  others  of  the 

5  Archer  v.  Dudley,  1  Bos.  &  Pul.  same  description  and  like  value,  which 
381  n.  were  accepted  by  the  the  plaintiff,  who 

6  Page  v.  Earner,  1  Bos.  &  Pul.  378.  sold  a  part  thereof  and  retained  the 

7  Commonwealth  v.  Rees,  3  Whart.  rest.     Sands  v.  Fritz,  84  Penn   St  15 
124.     Myers  v.  Clark,  3  W.  &  S.  535.  "  Gibbs  v.   Bartlett,  2  W.  &  S.  33. 

8  Baker  v.  Garratt,  3  Bing.  56.     See  See  Sands  v.  Fritz,  ut  supra. 
Gibbs  o.  Bull,  18  Johns.  435. 
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common-law  judgment  of  retorno  habendo,  the  surety  is  discharged.1 
The  value  fixed  by  the  plaintiff  on  the  goods,  in  the  writ,  has  ever  been 
considered  as  prima  facie  evidence  of  their  value,  but  not  conclusive ; 
it  is  strong  evidence,  because  it  may  amount  to  a  confession  of  record ; 
but  still  it  is  open  to  countervailing  proof  of  the  real  value.2  In  an 
action  against  the  sheriff,  founded  upon  alleged  neglect  or  misconduct  in 
the  execution  of  a  writ  of  replevin,  the  plaintiff  is  bound  by  the  value 
of  the  goods  stated  in  the  writ  of  replevin.3 

§  1771.  The  condition  of  a  replevin-bond  is  to  prosecute  the  suit  with 
effect,  and  make  return,  if  it  shall  be  adjudged;  it  is  not  with  alterna- 
tive branches,  coupled  disjunctively;  but  they  are  distinct  and  inde- 
pendent, and  the  breach  of  either  one  occasions  a  forfeiture.  The  term 
prosecuting  with  effect,  means  with  success,  and  extends  to  one  continued 
prosecution,  from  the  commencement  to  the  end  of  the  suit ;  hence,  the 
condition  is  broken,  and  a  right  of  action  and  suit  accrues,  if  the  plain- 
tiff's successful  judgment  below  be  reversed  on  error,  and  no  venire  de 
novo  be  awarded.4  The  surety  is  answerable  to  the  extent  of  the  penalty 
of  the  bond,  for  the  value  of  the  property,  and  also  for  the  damages 
found  in  favor  of  the  defendant  in  the  replevin  suit,  and  for  costs.  In 
a  suit  on  such  bond,  the  defendant,  or  the  plaintiff,  in  reply,  may  give 
evidence  of  the  value  of  the  property,  prior  and  subsequent  to  the  time 
it  was  replevied.6  A  surety  in  a  replevin-bond,  who  had  notice  of  the 
plaintiff's  claim  of  title,  cannot  set  up  an  arrangement  between  the 
plaintiff  and  defendant,  by  which  the  apparent  ownership  of  the  chattel 
was  given  to  the  defendant,  while,  in  fact,  the  property  was  to  be  with 
the  plaintiff;  nor  can  he  set  up  an  arrangement  between  them  for  an 
illegal  purpose,  when  he  was  not  defrauded  thereby.6  He  may,  how- 
ever, with  consent  of  his  principal,  set  off  a  judgment  obtained  by  his 
principal  against  the  defendant  in  replevin,  for  whose  use  the  suit  on  the 
replevin-bond  was  brought.7 

§  1772.  Claim-property  bond.  The  sureties  in  the  claim-property 
bond  are  liable  to  the  full  amount  of  the  penalty  of  their  bond.  In 
Miller  v.  Foutz,8  the  court  repudiate  the  idea  that  the  plaintiff  should 
recover  the  value  of  the  goods  only,  and  they  ask  : — "  Suppose  a  family 
picture,  or  piece  of  plate,  or  (as  this  case  turned  out  in  the  evidence  on 
the  trial)  the  produce  of  a  farm  for  one  whole  year,  unlawfully  taken 
and  detained  by  a  wrongdoer,  shall  the  mere  value  of  the  property  be 
the  sole  measure  of  damages?"  This  reasoning  would  apply  equally 
well  to  the  sureties  in  the  replevin-bond.     There  may  be  cases,  undoubt- 

1  Hibbs  v.  Rue,  4  Penn.  St.  352.  after   a  recovery,  the  defendant  may 

2  Gibbs  ».  Bartlett,  2  W.  &    S.  33.      seize  and  sell  the  property  under  a  fi. 
Balsley  v.  Hoffman,  13  Penn.  St.  603.       fa.,  without  affecting  his  remedy  on  the 

a  Commonwealth  v.  Lelar,  1  Phila.  bond ;  but  the  plaintiff  is  entitled  to  a 

173.  credit  for  the  proceeds  of  sale.     Shell 

4  Gibbs  v.  Bartlett,  ut  supra.  v.  Hummel,  1  Pears.  19. 

B  Balsley  v.  Hoffman,  13  Penn.  St.  6  Dannels  v.  Fitch,  8  Penn.  St.  495. 

603.     Tibbal  v.  Cahoon,  10  "Watts  235.  '  Balsley  v.  Hoffman,  13  Penn.  St. 

The  giving  of  a  replevin-bond  vests  an  603. 

interest  in  the  plaintiff;  and  therefore,  B  2  Yeates  418. 
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edly,  in  which  the  market  or  money  value  of  an  article  could  Dot  be 
considered  as  an  equivalent  for  its  loss  to  the  owner,  and  this,  whether 
he  be  deprived  of  it  by  writ  of  replevin,  or  kept  out  of  it  by  the  claim- 
property  bond.  In  the  former  case,  we  have  seen,  that  interest  upon  the 
value  of  the  article,  when  taken,  from  the  time  of  taking,  is  the  regular 
measure  of  damages,  where  there  has  been  no  wanton,  vexatious,  oppres- 
sive or  culpable  conduct,  and  that  the  defendant  is  not  entitled  to  any 
special  damages  he  has  sustained  by  the  interruption  of  his  business, 
caused  by  the  replevin.1  It  is  difficult  to  discover  any  good  reason  for 
a  difference,  and  perhaps  Miller  v.  Foutz  would  now  be  construed  as 
propounding  the  same  doctrine.2  The  omission  to  set  out  in  the  decla- 
ration the  proceedings  and  judgment  in  the  replevin,  though  good  cause 
for  demurrer,  is  cured  by  verdict.3 

1  MoCabe  v.  Morehead,  1  f .  1  S.  8  Chaffee  v.  Sangston,  10  Watts  265. 
513.  Gibbs  v.  Bartlett,  2  Ibid.  35.  But  a  recovery  in  the  replevin  suit 
Schofield  v.  Ferrers,  46  Penn.  St.  438.  ought  to  be  proved  on  the  trial.     El- 

2  McDonald  v.  Scaife,  11  Penn.  St.  dred  v.  Bennett,  33  Penn.  St.  183. 
385.     Morris  Rep.  283-4. 
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I.   Of  real  actions  in  general. 

§  1773.  The  real  actions  generally  in  use  in  this  state  are  those  of 
dower  and  partition.  But  before  a  particular  consideration  of  the  pro- 
ceedings in  them,  we  will  make  some  observations  on  the  subject  of  real 
actions  in  general.  It  has  been  held  by  some  lawyers  and  judges  in  this 
state,  that  the  act  of  assembly  which  provides  that  two  verdicts  and 
judgments  in  favor  of  the  same  party,  obtained  in  the  action  of  eject- 
ment, shall  be  conclusive  and  bar  the  right  for  ever,  has  abolished 
the  use  of  real  actions,  and  prescribed  the  writ  of  ejectment  as  the 
only  form  of  action  by  which  the  possession  of  land  shall  be  reco- 
vered. And  it  has  been  argued,  that  because  a  recovery  in  a  real  action 
bars  the  right,  it  militates  with  the  provision  of  the  ejectment  law,  that 
nothing  less  than  two  verdicts  shall  be  conclusive  of  the  right.     On  the 

(191) 
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other  hand,  it  is  said,  that  that  law.  has  no  reference  to  real  actions,  but 
is  expressly  confined  to  writs  of  ejectment ;  and  that  if  it  adeemed  all 
other  actions  for  the  recovery  of  land,  the  writ  of  dower  would  be  in- 
cluded. It  might  also  have  been  said,  that  the  conclusiveness  of  one 
judgment  in  a  real  action  extends  to  both  parties,  and  either  may  reap 
its  benefit  or  suffer  its  mischief.  It  has  been  further  said,  in  opposition 
to  the  maintenance  of  real  actions  in  Pennsylvania,  "  that  it  was  the  great 
aim  of  the  legislature  to  get  rid  of  the  artificial  structure  of  the  old 
action  of  ejectment,  and  to  bring  the  form  of  the  proceeding  to  a  level 
with  the  comprehension  of  the  people ;  but  they  have  legislated  in  vain, 
if  actions,  tenfold  more  obscure  in  their  principles  and  intricate  as 
respects  the  pleadings,  may  be  substituted  for  them ;  that,  in  abolishing 
the  old  form  of  ejectment  for  its  technicality,  the  act  of  the  legislature 
gives  rise  to  a  direct  aud  satisfactory  implication  of  intention,  that  no 
other  form  of  action  pregnant  with  the  same  inconvenience,  or  standing 
in  equal  mischief,  was,  in  no  event,  to  be  resorted  to." 

§  1774.  The  question  was  discussed  and  decided  in  the  case  of  Withe- 
row  v.  Keller,1  in  favor  of  the  right  to  maintain  real  actions  in  Pennsyl- 
vania. It  was  said,  however,  by  the  chief  justice,  in  that  case,  that 
"  there  might  be  some  ground  for  an  argument  that,  after  two  successive 
verdicts  and  judgments  for  the  same  person,  or  a  third  verdict  and  judg- 
ment, where  there  had  been  verdict  against  verdict,  the  right  was  settled, 
and  no  other  action  of  any  kind  could  be  maintained ;  but  in  any  other 
case,  there,  is  no  intimation  of  an  intent,  in  the  ejectment  acts,  to  inter- 
fere with  the  right  of  either  party  to  resort  to  another  kind  of  action." 
Further,  that  the  judges  of  the  supreme  court  have  expressed  their 
unanimous  opinion  that  real  and  possessory  actions,  other  than  eject- 
ment, were  extended  to  this  state,  in  the  report  of  the  British  statutes  in 
force,  which  includes  several  statutes  on  the  subject  of  such  actions; 
and  that  the  legislature  of  this  state  has  taken  for  granted  that  they 
did  extend  here,  as  plainly  appears  in  the  act  of  1785,  "  for  the  limita- 
tion of  actions,"  &c.  That  the  distinction  between  the  inheritance  and 
possession,  in  the  title,  is  applicable  to  other  actions  than  ejectment, 
which  is  confined  to  the  possession  only ;  and  in  the  second  section  of 
the  act,  it  is  expressly  enacted,  that  no  person  shall  have  or  maintain  any 
writ  of  right,  or  any  other  real  or  possessory  writ  or  action  for  anv 
lands,  &c,  of  the  seisin  or  possession  of  himself  or  his  ancestors,  &c., 
nor  declare  or  allege  any  other  seisin  or  possession  of  himself  or  his 
ancestors,  &c,  than  within  twenty-one  years  next  before  such  writ,  &c, 
hereafter  to  be  sued. 

§1775.  It  was  also  said,  that  no  well-founded  inference  could  be 
drawn  from  the  circumstance  of  a  real  action  never  having  been 
brought  before,  against  the  right  to  maintain  it ;  that  the  first  settlers  of 
Pennsylvania  brought  with  them  the  common  law  in  general,  except 
such  parts  thereof  as  were  unfit  for  colonies ;  that  it  might  be  expected, 

1  11  S.  &R.  271.  The  assize  of  novel  veniences  which  attend  other  real  ac- 
disseisin  is  said  to  he  festinum  reme-  tions.  Preface  to  Lilly's  Cases  on 
dium,  and  subject  to  none  of  the  incou-     Assize  8-9.     And  see  3  Bl.  Com.  187. 
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that  in  a  young  country,  many  years  would  elapse  before  there  would  be 
a  necessity  to  make  use  of  all  the  forms  of  action  in  practice  in  an  old 
one,  far  advanced  in  arts,  commerce  and  civilization  ;  that,  accordingly, 
such  has  been  the  case ;  the  action  of  ejectment  being  the  most  simple 
and  convenient  for  the  trial  of  titles  to  land,  is  almost  the  only  one  which 
has  been  used ;  but  that  other  actions  may  be  found,  in  particular  cases, 
not  only  useful,  but  necessary.  That,  however,  antiquated  real  actions 
should  not  be  adopted  unnecessarily,  and  that  they  would  be  discoun- 
tenanced, in  eases  where  an  ejectment  would  be  a  complete  remedy. 

§  1776.  Several  real  and  mixed  actions  have  been  sustained  in  Penn- 
sylvania by  the  supreme  court.  It  is  hardly  necessary  to  mention 
dower,  it  being  a  remedy  of  constant  application.  The  assize  of  nui- 
sance has  been  recognised  as  a  valid  judicial  remedy ;'  a  writ  of  quod 
permittat  prostern&re  was  maintained  at  nisi  prius,  at  Chambersburg  ;2 
so,  a  writ  of  entry  sur  disseisin,  &c.3  And  a  writ  of  waste,  in  which  the 
place  wasted  is  recovered,  with  treble  damages,  may  be  supported.4 
This  writ  is  very  seldom  resorted  to,  in  modern  practice,  either  in  Eng- 
land or  this  country;  for  leases  usually  contain  a  clause,  giving  the 
lessor  a  power  of  entry,  in  case  the  lessee  commit  waste  or  destruc- 
tion, and  the  lessor  may  thereupon  recover  the  premises  in  au  eject- 
ment ;  and  the  effect  of  the  writ  of  waste,  with  respect  to  damages,  is 
now  obtained  by  the  action  on  the  case.  Should  it,  however,  be  deemed 
expedient  to  adopt  the  remedy  of  a  writ  of  waste,  the  proceedings  in  it 
may  be  found  very  lucidly  detailed  by  Mr.  Archbold.5 

§  1777.  Besides  the  preceding  forms  of  real  and  mixed  actions,  there 
were  anciently  a  great  variety  in  use,  in  England,  in  most  of  which  the 
object  was  the  recovery  of  an  estate  in  fee,  or  of  freehold  in  lauds  or 
tenements ;  for  a  term  of  years  being  regarded  as  an  inferior  estate,  the 
termor  was  furnished  only  with  a  remedy  of  au  inferior  nature.  The 
varieties  of  these  actions  are  enumerated  and  described  by  the  author 
just  mentioned,  and  the  pleading  and  evidence  treated  of,  in  his  second 
and  third  books,  from  which  it  appears,  that  they  are,  for  the  most  part, 
obsolete  in  his  own  country.  The  principal  division  of  these  actions  is 
into  droitural  and  possessory;  in  the  former  of  which,  the  demandant 
or  plaintiff  founds  his  claim  against  the  tenant  or  defendant,  on  his 
right  of  property;  in  the  latter,  the  demandant  rests  only  on  a  right  of 
possession.  Possessory  actions  were  inferior  in  degree  to  the  droitural ; 
and  it  was  an  established  rule,  that  a  party  who  had  been  barred  in  an 
action  of  one  description,  could  not  resort  to  an  action  of  an  equal  or 
inferior  degree ;  but  if  defeated  on  an  inferior,  he  might  still  avail  him- 
self of  a  higher  writ ;   hence,  if  a  demandant  could  not  establish  his 

1  Livezey  v.  Gorgas,  2  Binn.  192.  not  only  for  lands,  but  also  for  incor- 
Barnet  v.  Ihrie,  1  Rawle  44.  For  the  poreal  hereditaments.  For  the  plead- 
pleadings  and  proceedings  in  Livezey  ings  and  practice  therein,  see  Lilly's 
v.  Gorgas,  see  Brack.  L.  Mis.  438.  Cases  on  Assize,  passim. 

2  Duncan,  J.,  in  9  S.  &  R.  367.  4  Duncan,  J.,  in  9  S.  &  R.  367. 

3  Witherow   v.    Keller,   11   S.  &  R.  6  Arch.  PL,  B.  III.,  c.  7. 
271.     An  assize  of  novel  disseisin  lies, 
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right  of  possession  in  a  possessory  action,  he  might,  notwithstanding, 
vindicate  his  right  of  property  in  an  action  founded  on  the  mere  right.1 
We  have  seen,  that,  in  Pennsylvania,  the  right  is  not  barred  by  one 
action  of  ejectment,  and  that  if  the  party  defeated  in  the  first  action  of 
ejectment  be  successful  in  a  second,  his  opponent  may  institute  a  third 
action,  which,  when  determined,  will  be  decisive  and  conclusive  of  the 
right ;  it  is  extremely  probable,  too,  of  the  right  for  ever.  It  appears, 
therefore,  that  the  advantage  obtained  by  resorting  to  a  higher  writ  for 
the  recovery  of  land,  in  England,  after  failing  in  an  inferior  one,  does 
not  recommend  a  real  action  in  this  state,  because  the  same  advantage 
may  be  had  by  adopting  a  writ  of  the  same  kind  as  that  in  which  the 
party  was  defeated.2 

§  1778.  There  is  another  reason  -why  an  ascending  scale  of  actions 
is  useful  in  England ;  the  limitation  of  rights  by  lapse  of  time  varies  in 
each  of  them ;  being  in  the  highest  writ  sixty  years,  in  tbe  next,  fifty 
years,  and  in  the  next,  thirty  years ;  and,  therefore,  where  a  demandant 
is  barred  by  the  lapse  of  one  period,  he  may  count  of  a  possession  or 
seisin  within  another.3  In  this  state,  twenty-one  years  is  a  limitation 
against  all  claims  to  the  realty,  and  hence,  ejectment  has  been  almost 
the  only  remedy  adopted  to  recover  it ;  for  to  choose  a  concurrent  real 
action,  that  cannot  be  brought  after  the  time  limited  for  an  ejectment 
has  expired,  would  answer  no  good  purpose.  It  is  true,  that  in  a  writ 
of  entry  sur  disseisin  above  cited,4  its  object  was  declared  to  be  to  evade 
the  payment  of  costs  in  a  precedent  ejectment ;  but  would  it  have 
answered  such  end,  had  the  proceedings  been  without  defect  ?  Would 
it  not  have  been  clearly  within  the  discretion  or  power  of  the  court, 
to  stay  it,  until  the  costs  of  the  ejectment  were  paid,  equally  as  if  it 
had  been  a  second  ejectment  ? 

§  1779.  It  is  not  our  design  in  this  chapter  to  compile  a  treatise 
on  the  various  real  and  mixed  actions  which  may  be  adopted  in  this 
state;  but  we  will  confine  our  attention  to  those  which  are  oftenest 
applied  in  practice,  which  are  the  actions  of  dower,  partition  and 
ejectment.  ^Nevertheless,  it  is  very  important,  that  the  student  should 
obtain  a  precise  and  technical  knowledge  of  the  various  writs  of  right, 
writs  in  the  nature  of  a  writ  of  right,  writs  of  entry,  and  writs  of  assize ; 
for  the  action  of  ejectment  in  this  state  is  a  substitute  for  them  all ;  or 
rather,  is  frequently  in  the  nature  of  a  real  action,  and  includes  all 
species.  A  plaintiff  in  ejectment  in  this  state  may  declare  on  a  mere 
right,  and  then  the  action  would  certainly  be  in  the  nature  of  a  writ  of 
right ;  he  may  declare  on  a  gift  in  tail,  which  is  in  the  nature  of  a  forme- 

1  2  Dunl.  Pr.  902.  And  therefore,  a  disseisin  -would  lie,  notwithstanding 
verdict  and  judgment  in  ejectment  is  the  act  6  April  1S09,  P.  L.  16 :  Purd. 
no  bar  to  an  assize  of  novel  disseisin.     536. 

except  so  far  as  it  has  been  made  so  by  3  The  statute  3  &  i  Wm.  IT.,  e.  27. 

our  statute  of  1n>7.  prescribes  one  period  of  limitation  of 

2  After  one  recovery  in  trespass  twenty  rears,  for  all  actions  for  the  re- 
quare  clausiim  /regit,  and  another  in  covery  of  lands  and  rents.  3  Bl.  Com. 
ejectment,  in  favor  of  the  same  party,  (Sharswood's  Ed.1  17$  n. 

it  would  seem,  that  a  writ  of  entry  sir         *  Witherow  r.  Keller.  11  S.  &  R.  271 . 
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don,  whether  in  descender,  remainder  or  reverter ;  so,  he  may  declare 
upon  a  title  which  might  be  established  in  a  writ  of  entry  sur  disseisin. 
Such,  then,  being  the  universal  application  of  the  writ  of  ejectment,  the 
learning  as  to  real  and  mixed  actions  should  be  possessed,  in  order  to 
know  when  a  judgment  in  ejectment  is  a  bar  to  a  real  or  mixed  action, 
and  also  when  two  judgments  in  ejectment  may  be  pleaded  in  bar  to  a 
real  or  mixed  action,  or  to  a  third  ejectment.  For  example,  the  act  of 
assembly  declares  that  judgment  in  one  ejectment  shall  not  be  a  bar  to  a 
second  ;  but  not  that  it  shall  not  be  a  bar  to  any  other  form  of  action  in 
which  the  same  title  shall  be  relied  on  and  proved.  Thus,  if,  in  a  writ 
of  ejectment  according  to  our  form,  the  plaintiff  claim  as  issue  in  tail, 
secundum  formam  doni,  and  he  should  be  defeated,  the  judgment  against 
him  would  not  bar  another  ejectment;  but  would  it  not  bar  a  writ  of 
farmedon  in  descender  f  Seemingly,  it  would,  for  the  title  is  the  same  ; 
and  the  difference  in  the  forms  of  action  is  only  in  name ;  but  should 
a  farmedon  in  remainder  be  brought,  the  ejectment  would  be  no  bar. 
Again,  it  has  not  been  determined,  that  two  judgments  in  ejectment 
would  bar  a  real  action,  in  which  the  mere  right  is  claimed  ;  but  suppose 
they  would  not ;  this  could  only  be  where  the  ejectments  had  only 
involved  the  right  of  possession  ;  now,  if,  in  those  ejectments,  the  absolute 
property  had  been  claimed,  and  the  title  tried  as  fully  as  it  could  be  in 
a  real  action,  and  after  the  judgments  entered  in  them,  a  real  action  in 
name  and  technical  form  were  brought  on  the  same  title,  there  can  be 
no  doubt,  that  the  judgments  in  the  ejectments  would  be  a  bar,  inde- 
pendently of  the  act  of  assembly ;  and  so,  it  is  apprehended,  would  be  a 
judgment  in  one  such  ejectment.1 

II.  Dower. 

§1780.  When  tvidoiv  is  entitled  to  dower.  By  the  common  law, 
a  widow  is  entitled  to  dower,  that  is,  an  estate  for  life,  to  be  assigned  to 
her  in  severalty,  in  one-third  part  of  all  the  lands  and  tenements  of 
which  her  husband  was,  at  any  time  during  coverture,  seised  of  such  an 
estate  of  inheritance,  as  that  the  same  might  have  descended  to  any 
issue,  which  she  might  have  had ;  provided  she  were  above  nine  years 
old  at  the  death  of  her  husband  f  for,  if  her  issue  could  not  inherit,  the 
wife  is  not  entitled  to  dower.  And  the  husband  must  have  been  seised, 
in  fact  or  in  law,  of  the  freehold,  as  well  as  of  the  estate  of  inheritance, 
during  the  coverture;3  therefore,  dower  cannot  be  demanded  of  an 
estate,  the  remainder  in  fee  of  which  was  vested  in  the  husband,  subject 
to  a  life-estate  in  a  third  person,  which  remainder  the  husband  had 

1  See  the  report  of  the  commission-  but   he   cannot  recover   seisin  of  the 

ers   to  revise  the  civil  code,  made  in  hereditament. 

1835.  pp.  57-138,  on  the  subject  of  real  ''  Litt.  \\  26,   53.     A  widow  is  not 

actions  in  general.     In    an  action  on  entitled  to  dower  in  an  estate  pur  autre 

the  case  for  the  disturbance  of  an  incor-  vie.     Gillis  v.  Brown,  5  Cow.  388. 

poreal  hereditament,  such  as  a  right  of  3  Grey  v.  McCune,  1.,  Penn.  bt.  44,, 

=vay,  or  of  common,  the  plaintiff  may  Pritts  v.  Ritchey,  29  Ibid.  71. 
recover  damages  for  the   disturbance, 
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aliened  during  the  coverture.1  At  common  law,  the  wife  of  a  joint- 
tenant  in  fee  is  not  entitled  to  dower,  because  the  estate,  upon  his  death, 
does  not  descend  to  the  heir,  but  survives  ;2  but  by  a  statute  of  this  state, 
enacted  in  the  year  1812,  joint-tenancy  is  abolished,  and  this  kind  of 
estate  is  by  it  expressly  subjected  to  dower. 

§  1781.  A  widow  is  entitled  to  dower,  although  her  husband  has  only 
a  seisin  in  law ;  as,  where  he  dies  before  entry,  still  his  wife  shall  be 
endowed ;  and  the  reason  assigned  is,  because  it  is  not  in  the  wife's 
power  to  reduce  the  husband's  estate  into  his  actual  seisin,  as  he  may  do 
his  wife's,  and  therefore,  it  is  held,  that  he  shall  not  be  tenant  by  the 
curtesy,  unless  there  has  been  an  actual  seisin  in  him  or  bis  wife.3 
And  it  is  not  necessary  that  the  husband  die  seised ;  if  he  alien  the 
land,  it  is  subject  to  her  dower,  for  her  title  is  consummate  by  the  mar- 
riage, and  overreaches  the  alienation.4  So,  a  widow  may  be  endowed 
of  an  equity  of  redemption  ;5  and  of  a  trust-estate  ;6  she  is  also  here 
dowable  of  lands  held  by  settlement  and  improvement  right  ;7  and  she 
may  claim  her  dower  out  of  real  estate  recovered  from  the  husband 
under  a  fraudulent  mortgage  or  judgment.8 

§  1782.  Statutory  dower.  In  this  state,  it  is  provided  by  statute,9 
that  where  an  intestate  shall  leave  a  widow  and  issue,  the  widow  shall 
be  entitled  to  one-third  part  of  the  real  estate,  for  the  term  of  her  life ; 
and  that  where  such  intestate  shall  leave  a  widow  and  collateral  heirs, 
or  other  kindred,  but  no  issue,  the  widow  shall  be  entitled  to  one-half 
part  of  the  real  estate,  including  the  mansion-house  and  buildings 
appurtenant  thereto,  for  the  term  of  her  life ;  the  shares  of  the  estate 
so  allotted  to  the  widow  to  be  in  lieu  and  full  satisfaction  of  her  dower  at 
common  law.  This  statutory  dower  of  a  widow  in  her  husband's  estate, 
has  finally  been  settled  to  be  an  interest  in  the  land,  and  not  merely  a 
lien  thereon.10  The  statute  is  confined  in  its  operation  to  lands  of  which 
the  husband  was  owner  at  the  time  of  his  decease  ;u  and  does  not  extend 
to  such  as  he  has  aliened  in  his  lifetime.12  Where  the  husband  dies 
seised,  the  widow  cannot  maintain  dower  at  common  law ;  the  remedy 

1  Shoemaker  v.  Walker,  2  S.  &  R.  7  Kelly  v.  Mahan,  2  Yeates  515.  A 
554.  The  widow  of  a  tenant  in  fee,  widow  is  not  dowable  of  an  unopened 
whose  estate  is  determined  by  his  death,  mine,  though  worked  from  an  adjoin- 
without  issue,  is  entitled  to  dower  in  ing .  tract,  after  her  husband's  death 
the  land.  Evans  v.  Evans,  9  Penn.  by  license  of  the  heirs.  Buckley  v 
St.  190 ;  s.  c.  1  Phila.  113.  Lovett  v.  Collins,  8  Luz.  L.  Reg.  77. 
Lovett,  10  Ibid.  537.  And  see  Smith's  8  Killinger  v.  Reidenhaucr,  6  S.  &  R. 
Appeal,  23  Penn.  St.  9.  Durando  v.  531.  And  see  stat.  13  Edw  I  st  l' 
Durando,  23  N.  Y.  331.  c.  3.    Rob.  Di*.  152. 

■'  Co.  Litt.  31  b.  »  Act  8  April  1833,  U  1,  15,  P.  L. 

*  Ibid.  31  a.     See  Junk  v.  Canon,  34  315  ;  Purd.  528-9. 

Penn.  St.  286.  ">  Schall's  Appeal,  40  Penn.  St.  170. 

Ibid.    32   a.     Reel    v.    Elder,   62  Gourley  v.  Kinley,  66  Ibid.  270. 

Penn.  St.  308        _  »   Riddlesberger  v.  Mintzer,  7  Watts 

Reed  i>.  Morrison,  12  S.  &  R.  18.  141.     Leinaweaver  v.  Stoever,  1  W    & 

Dubs  v.  Dubs,  31  Penn.  St.  149.  S.  160.                                        ,**».<* 

6  Shoemaker  w.  Walker,  2  S.&R.  554.  12  Borland  v.  Nichols    12  Penn    St 

Jone.s  v   Patterson,  12  Penn.  St.  149.  42. 
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is  exclusively  in  the  orphans'  court ;'  and  the  act  of  1869  confers  juris- 
diction upon  that  court,  where  a  widow  elects  not  to  take  a  bequest  or 
devise  given  to  her  by  her  husband's  will,  in  lieu  of  dower.2  The  com- 
mon-law action  of  dower,  therefore,  appears  to  be  restricted  to  cases  in 
which  the  husband  has  aliened  in  his  lifetime,3  and  where  he  does  not 
die  sole  seised.4 

§  1783.  Who  entitled  to  dower.  It  has  been  decided,  that  an  alien 
feme,  by  marriage  with  a  citizen,  does  not  become  dowable  of  her  hus- 
band's lands;5  and  it  was  decided  in  this  state,  that  an  alien  husband 
acquires  no  title  in  his  wife's  estate  of  inheritance,  as  tenant  by  the 
curtesy  initiate.6  But  Mr.  Hargrave  says,  that  though  anciently  a 
woman  alien  was  not  dowable,  yet,  by  special  act  of  parliament  (not 
printed),7  all  women  aliens,  who  from  thenceforth  (desores  au  avant) 
should  be  married  to  Englishmen,  by  license  of  the  king,  are  enabled  to 
demand  their  dower,  after  the  death  of  their  husbands,  to  whom  they 
should  in  time  to  come  be  married,  in  the  same  manner  as  English- 
women.8 But  this  act  did  not  extend  to  those  married  before;  and 
therefore,  in  Bot.  Pari.,  9  Hen.  V.,  c.  9,  there  is  a  special  act  of  parlia- 
ment to  enable  Beatrice,  countess  of  Arundel,  born  in  Portugal,  to 
demand  her  dower.9 

§  1784.  Sotv  doner  is  barred.  The  wife's  dower  is  barred  by  a 
conveyance  executed  by  husband  and  wife,  and  acknowledged  in  the 
form  prescribed  by  the  act  of  1770 ;  but  a  conveyance  by  them,  not  so 
acknowledged,  will  not  bar  the  wife's  right  of  dower.10  Dower  is  barred 
by  a  sheriff's  sale  of  the  lands,  under  a  levari  facias  upon  a  mortgage, 
executed  by  the  husband  alone,  after  marriage  ;u  and  when  a  marriage 
takes  place,  intermediate  between  a  sheriff's  sale,  and  the  execution  of 

1  Thomas  v.  Simpson,  3  Penn.  St.  60.  thereby  naturalized.  And  the  revised 
Taylor  <..  Birmingham,  29  Ibid.  306.  statutes  of  the  United  States,  g  1994. 
Gourley  v.  Kinley.  66  Ibid.  270.  provide,  that  any  woman,  married  to  a 

2  Act  20  April  1869,  P.  L.  77  ;  Purd.  citizen  of  the  United  States,  who  might 
530.  Such  jurisdiction  is  exclusive,  herself  be  lawfully  naturalized,  shall 
Robins's  Appeal,  1  W.  N.  C.  238  ;  s.  c.  be  deemed  a  citizen.  See  Burton  v. 
Ibid.  143.  This  act  was  passed  to  Burton,  1  Keyes  359,  as  to  the  effect  of 
remedy  the  decision  in  Sehaffer  v.  this  section  upon  the  right  of  dower, 
Schaffer,  50  Penn.  St.  394,  and  Brad-  in  the  state  of  New  York. 

ford  v.  Kent,  43  Ibid.  474.     See  Lip-  8  Co.  Litt.  31  b,  9. 

pincott's  Estate,  7  Phila.  504.  9  Hall.  MSS.   See  1  Ro.  Abr.  675. 

s  Evans  v.  Evans,  29  Penn.  St.  277.  10  Kirkw.  Dean,  2  Bmn.  341.  Thomp- 

*  Brown   v.   Adams,   2  Whart.  188.  son  r.  Morrow,  5  S.  &  R.  289.    Barnet 

Evans  v.  Evans,  1  Phila.  113.     In  the  v.  Barnet,  15  Ibid.  72. 

latter  case,  the  courts  have  jurisdiction  "  Scott  v.  Croasdale,  2  Dall.  127  ;  s. 

in  equity,  under  the  act  17  March  1845,  c.  1   Yeates  75.     Where  the  husband 

2  3   P.  L.  160  ■  Purd.  595.  conveys  by  absolute  deed,  to  which  the 

5'  Shanks    v.    Dupont,    3    Pet.  246.  wife  is  not  a  party,  but  the  grantee 

Kelly  v.  Harrison,  2  Johns.  Cas.  29.  gives  a  defeasance,  which  renders  it  a 

Co.  Litt  31  b.     4  Kent  Com.  36.  mortgage  only,  the  widow's  right  of 

6  Reese  v.  Waters,  4  W.  &  S.  145.  dower  is  barred,  by  a  sale  thereof  un- 

'  Rot.  Pari.,  8  Hen.  V.,  c.  15.     By  der  a  judgment  obtained   against  the 

stat.  7  &  8  Vict.,  c.  66,  foreign  women  husband  in  his  lifetime.     Directors  of 

married   to   British    subjects,    become  the  Poor  v.  Royer,  43  Penn.  St.  140. 
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the  deed,  the  wife's  dower  is  barred  by  the  deed.1  So,  dower  is  barred 
by  a  sale  under  a  testamentary  power  for  the  payment  of  debts  ;2  and 
so  also,  a  sheriff's  sale  of  the  estate  of  tenant-in-tail,  bars  the  wife's 
right  of  dower.3  An  assignment,  by  an  insolvent  husband,  in  trust  for 
creditors,  is  not  a  bar  to  his  wife's  dower  ;4  nor  is  the  husband's  assign- 
ment to  trustees,  under  proceedings  in  insolvency;5  nor  an  assignment 
in  bankruptcy.6  The  execution  of  a  decedent's  contract  for  the  sale  of 
real  estate,  by  his  administrator,  in  pursuance  of  an  order  of  court  does 
not  divest  the  widow's  right  of  dower.7  Dower  is  barred  by  a  deed  of 
separation,  making  provision  for  the  wife,  if  it  so  provide  ;8  otherwise, 
of  an  agreement  to  live  separate,  not  under  seal,  nor  separately  acknow- 
ledged ;9  so,  a  marriage  contract,  subsequently  cancelled  by  the  parties, 
will  not  bar  the  widow's  right  of  dower.10  And  if  a  husband  desert  his 
wife,  her  subsequent  adultery  will  not  bar  her  right  of  dower  ;n  so,  it 
has  been  decided,  that  the  fact  that  a  wife  refused  to  cross  the  sea  with 
her  husband,  and  after  his  desertion,  committed  adultery,  will  not  bar 
her  right  of  dower.12 

§  1785.  Testamentary  provisions.  It  is  provided  by  our  statute 
of  wills,13  that  a  devise  or  bequest,  by  a  husband  to  his  wife,  of  any 
portion  of  his  estate  or  property,  shall  be  deemed  and  taken  to  be  in 
lieu  and  bar  of  her  dower  in  the  estate  of  such  testator,  in  like  manner 
as  if  it  was  so  expressed  in  the  will,  unless  the  testator  shall  in  his  will 
declare  otherwise.  The  widow,  however,  may,  instead  of  such  testamen- 
tary provision,  elect  to  take  her  statutory  dower,14  and  her  share  of  the 
personalty  under  the  intestate  laws.15  A  widow's  acceptance  of  a  devise, 
does  not  bar  her  right  of  dower  in  lands  which  her  husband  has  aliened 
in  his  lifetime,  with  general  warranty,  by  a  deed  in  which  she  did  not 
join.16  After  the  expiration  of  a  year  from  the  death  of  the  testator,  the 
widow  may  be  cited  to  appear  in  the  orphans'  court,  within  one  month 
thereafter,  either  to  accept  such  devise  or  bequest  in  lieu  of  dower,  or  to 

1  Elliott  ».  Pearsall,  4  Clark  161.  10  Gangwere's   Estate,    14  Perm.  St. 

''■  Mitchell  v.  Mitchell,  8  Penn.    St.  417.     And  see  Pierce  v.  Pierce,  71  N 

120.  Y.  154. 

3  Elliott  v.    Pearsall,   4  Clark  157.  "  Reel  v.  Elder,  62  Penn.  St.  308. 
See  Sharp  v.  Pettit,  1  Yeates  389.  12  Heslop    v.   Heslop,    82  Penn.  St. 

4  Keller  v.  Michael,  2  Yeates  300.  537.  And  see  Rawlins  v.  Buttel  1 
Helfrick  v.   Obermyer,    15    Penn.   St.  Houst.  224. 

113.     Blaekman:s  Estate,  6  Phila.  160.  ls  Act  8  April  1833,  S  11,  P  L   250- 

5  Eberle  v.  Eisher,  13  Penn.  St.  526.  Purd.  529. 

6  Ex  parte  Angier,  19  Am.  L.  Reg.  14  Act  20  April  1869,  P.L.  77  •  Purd 
190.     Ex  parte  Hester,  5  Bank.  Reg.  530. 

285.     Ex   parte   Bartenbach,  11  Ibid.  ,5  Act  11  April  1848,  3  11   P  L  537  • 

61.     Lazear  ».  Porter,  6  W.  N.  C.  321.  Purd.  529. 

And  see  Worcester  v.  Clark,  2  Gr.  84.  16  Borland  v.  Nichols,   12  Penn.  St. 

7  Riddlesberger  v.  Mintzer,  7  Watts  38.  As  to  the  devise  accepted  in  lieu 
141.  Covertt).  Hertzog,4  Penn.  St.  145.  of  dower,  the  widow  is  deemed  a  pur- 
See  Thomas  v.  Harris,  43  Ibid.  231.  chaser,  not  a  mere  volunteer.     Reed  v 

6  Hitner's  Appeal,  54  Penn.  St.  110.  Reed,   9    Watts  263.     And,  therefore 

9  Walsh  v.  Kelly,  34  Penn.  St.  84.  an  annuity  in  lieu  of  dower  is  appor- 

See  Dilhnger's  Appeal,  3.1  Ibid.  357.  tionable.     Blight  v.  Blight    51  Penn 

Guidet  v.  Brown,  3  Abb.  X.  C.  295.  St.  420. 
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waive  the  same  and  take  her  dower ;  of  which  election  a  record  is  to  be 
made,  which  shall  be  conclusive  on  all  parties ;  if  the  widow  neglect  to 
appear  to  the  citation,  it  is  to  be  deemed  an  acceptance  of  the  testa- 
mentary provision  in  lieu  of  dower.1  The  act  gives  the  widow  twelve 
months  to  make  her  election,  and  before  the  expiration  of  that  period, 
she  cannot  be  called  upon  to  do  so;2  and  to  enable  her  to  do  so, 
understandingly,  she  can  compel  the  exhibition  of  a  true  inventory  and 
fair  account  of  the  estate  by  the  executor.3  It  is  not  indispensable, 
however,  that  such  election  should  have  been  made  in  the  orphans' 
court,  pursuant  to  the  statute ;  an  election  by  the  widow  to  accept  a 
testamentary  provision  in  lieu  of  dower,  may  be  evidenced  by  acts  en 
pais ;  but  to  give  effect  thereto,  she  must  be  shown  to  have  had  the  requi- 
site knowledge  of  the  value  and  character  of  her  husband's  estate ;  and 
her  intention  must  be  consistent  with  such  choice.4  If  she  has  accepted 
a  testamentary  provision,  and  signed  a  release,  under  a  misapprehension 
of  her  rights,  she  is  entitled  to  relief  in  the  orphans'  court;5  but  after 
making  such  election,  with  full  knowledge  of  her  rights,  she  is  estopped 
from  claiming  her  dower.6  Even  if  there  be  annexed  to  such  testa- 
mentary provision,  a  condition  that  the  widow  do  not  re-marry,  if  she 
accept  under  the  will,  the  estate  given  to  her  determines  on  her  re-mar- 
riage, and  her  right  of  dower  does  not  revive  ;7  the  election  is  binding 
on  her,  if  she  knew  the  material  facts  of  the  case,  though  she  may  not 
have  understood  her  legal  rights.s 

§  1786.  The  right  of  dower  attaches  on  the  death  of  the  husband,  and 
the  widow  may  be  endowed  temporarily,  though  there  be  a  deficiency  of 
personal  assets  to  pay  debts,  and  though,  upon  a  sale  of  part  of  the  lands, 
her  dower  will  decrease  in  proportion.9  But  she  cannot  enter  upon  the 
lands,  until  her  portion  be  assigned  and  set  out  to  her  in  certainty,  either 
by  the  heir,  terre-tenant  or  sheriff;  and  even  if  she  recover  dower  of  the 
land,  she  cannot  enter  before  execution.  When,  therefore,  her  dower  is 
not  assigned  to  her  voluntarily,  she  must  resort  to  her  legal  remedy,  by  bill 
in  equity,  action  at  common  law,  or  by  proceedings  in  the  orphans'  court. 
The  heir,  however,  before  proceedings  in  partition,  cannot  maintain  eject- 
ment against  a  widow  in  possession  of  land  of  which  her  husband  died 
seised  ;  nor  can  she  maintain  ejectment  for  her  interest  in  his  land.10 

§  1787.  Action  of  doiver.  The  writs  provided  by  the  common  law 
for  the  recovery  of  dower  are  the  writ  of  dower  unde  nihil  habet,  and  the 
writ  of  right  of  dower ;  the  former  is  the  only  one  in  use  in  this  state. 

1  Act  29  March  1832,  §35,  P.  L.  200;  And  see  Walter's  Estate,  24  Pitts. 
Purd.  529.  L.  J-  49. 

2  Anderson's  Appeal, 36  Penn.  St.476.  *  Bradford  v.  Kent,  43  Penn.  St.  474. 

3  Melizet's    Appeal,    17   Penn.    St.  7  Taylor  v.  Birmingham,  29  Penn. 

449-50.  St-  306- 

4  Bradford   v.    Kent,   43  Penn.    St.         8  Light  v.  Light,  21  Penn.  St.407. 
474.     Cox  v.   Rogers,   77    Ibid.    160.         °  Price  v.  Johnson,  4  Yeates  526. 
And    see    Kreise/s   Appeal,    69  Ibid.        I0  Gourley  v.   Kinley,   66  Penn.   St. 
194.    Rhodes's  Estate,  2  W.  N.  C.  188.  270.  Bratton  v.  Mitchell,  7  Watts  113. 
Cnited  States  v.  Duncan,  4  McLean  99.  Goodtitle    v.   Newman,    3   Wils.  519; 

s  Toomey's  Appeal,  2  W.  N.  C.  682.     Gould,  J. 
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The  first  step  in  the  cause  is  a  prcecipe  for  a  writ  of  dower,  in  the  follow- 
ing form  :  "Issue  writ  of  dower  unde  nihil  habet,  returnable  the  first 

Monday  of next,  commanding  A.  B.  that,  justly  and  without  delay, 

he  render  to  C.  D.,  widow,  who  was  the  wife  of  T.  D.,  her  reasonable 
dower,  which  falleth  to  her  out  of  the  freehold,  which  was  of  the  said  T. 
D.,  late  her  husband,  in  the  city  of  Philadelphia,  whereof  she  has 
nothing,  as  she  says."  A  writ  is  thereupon  made  out  by  the  prothono- 
tary  in  the  following  form  : 

"  The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of ,  greet- 
ing: Command  C.  D.  that  justly  and  without  delay  he  render  to  A.  B., 
widow,  who  was  the  wife  of  E.  B.,  now  deceased,  the  reasonable  dower 
which  falleth  to  her  of  the  freehold,  which  was  of  the  said  E.  B.,  her 

late  husband,  in  the  city  of ,  whereof  she  has  nothing,  as  she  says, 

and  whereof  she  complains  that  the  said  C.  D.  deforces  her.  And  unless 
he  shall  do  so,  and  if  the  said  A.  B.  shall  give  you  security  for  prosecu- 
ting her  claim  with  effect,  then  summon  by  good  summoners  the  afore- 
said C.  D.  that  he  be  and  appear  before  our  judges  at ,  at  our 

county  court  of  common  pleas,  there  to  be  held  the Monday  in 

next,  to  show  wherefore  he  will  not.     And  have  you  then  and 

there  the  names  of  those  summoners,  and  this  writ.     Witness,  &c." 

§  1788.  This  action  will  only  lie  against  the  tenant  of  the  freehold ;  it 
is  strictly  a  real  action,  proceeding  upon  the  principles  and  according  to 
the  forms  of  the  common  law;  and,  therefore,  where  several  are  im- 
pleaded as  joint-tenants,  a  denial  must  be  put  in,  at  the  earliest  oppor- 
tunity, by  pleading  non-tenure  in  abatement.1  If  the  widow  be  an 
infant,  she  must  sue  by  her  next  friend,  and  not  by  attorney;2  but  if 
the  defendant  be  an  infant,  he  must  appear  and  plead  by  guardian;3 
the  act  of  1836  provides  for  the  appointment  of  a  guardian  ad  litem, 
after  a  service  on  the  next- friend  of  an  infant  defendant.4  The  action 
lies,  at  common  law,  in  favor  of  the  widow  of  an  intestate  tenant  in  com- 
mon.5 It  does  not  abate  by  the  death  of  the  widow,  pendente  lite,  but 
may  be  prosecuted  to  final  judgment  by  her  executor,  for  the  recovery  of 
the  arrearages  of  dower  from  the  death  of  the  husband.6  The  mode 
of  service  of  the  summons  in  a  real  action  has  been  already  considered.7 
If  the  tenant  do  not  appear  to  the  action,  judgment  for  default  of 
appearance  may  be  entered  against  him.8  The  statute  of  "West.  I.  pro- 
vides, that  "  in  a  writ  of  dower  unde  nihil  habet,  the  writ  shall  not 
abate  by  the  exception  of  the  tenant,  because  she  hath  received  her 
dower  of  another  man,  before  her  writ  purchased,  unless  he  can  show 
that  she  hath  received  part  of  her  dower  of  himself,  and  in  the  same 
town,  before  the  writ  purchased."9 

1  Jones  v.  Patterson,   12  Perm.  St.         6  Brown  v.  Adams,  2  Whart.  188. 
154.     Hurd  v.   Grant,   3   Wend.  340.         «  Act    14   March    1865,   P.  L.  345: 
And  see  Lyle  v.  Richards,  9  S.  &  R.     Purd.  530. 

3t>7-  '  See  svpra,  §  264. 

I  ?  Sftund.  44,  note  3  8  Act  ,  3  June  1836   ?  8?   p  L  58g 

8  Hillyer  v.  Larzelere,  9  Johns.  160.      Purd.  5ii. 

1  See  supra,  \  264.  s  Uo.j.  1».  .  ,--1. 
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§  1789.  Declaration.  The  declaration,  or  count,  as  it  is  more  pro- 
perly called,  is  filed  as  in  personal  actions,  and  if  the  demandant  neglect 
to  count,  the  only  mode  to  enforce  her  to  do  it  will  be,  by  taking  a  rule 
on  her  under  paiu  of  non-pros.,  as  is  usual  in  other  cases.  The  follow- 
ing is  a  form  of  count : — 

Philadelphia  County,  ss.  A.  B.,  widow,  who  was  the  wife  of  E.  B., 
deceased,  by  G.  H.,  her  attorney,  demands  against  C.  D.  the  third  part 
of  ten  messuages,  ten  barns,  ten  stables,  four  gardens,  four  orchards,  one 
hundred  acres  of  meadow,  one  hundred  acres  of  pasture,  and  one  hun- 
dred acres  of  other  land,  with  the  appurtenances,  in  the  city  of  Phila- 
delphia, in  the  county  of  Philadelphia,  as  the  dower  of  the  said  A.  B., 
of  the  endowment  of  E.  B.,  deceased,  heretofore  her  husband,  whereof 
she  has  nothing,  &cl 

The  count  must  demand  a  third  part  of  the  whole  premises,  as  a  third 
part  of  two  messuages,  one  hundred  acres  of  land,  &c. ;  for  if  the  demand 
be  of  three  messuages  and  fifty  acres  of  land,  it  is  bad,  though  three 
messuages  and  fifty  acres  are  the  third  part  of  the  whole  estate.3  The 
word  tenement  has  been  held  to  be  of  too  uncertain  and  general  a 
description  ;  because,  in  real  actions,  the  premises  must  be  described  with 
such  precision  and  certainty  as  to  enable  the  sheriff  to  deliver  seisin  of 
them  to  the  demandant ;  but  tenement  is  a  word  which  signifies  either 
houses  or  lands,  or  anything  else  that  may  be  holden  ;  and  a  judgment 
in  dower  for  tenements,  was  reversed  in  the  king's  bench  for  that  reason, 
though  the  tenant  confessed  the  action,  and  the  sheriff  had  delivered  seisin.3 
If  the  lands  lie  in  several  towns,  it  seems  the  better  way,  to  specify  the 
particulars  in  each :  as  the  third  part  of,  &c,  in  the  town  of  A.,  and  the 
third  part  of,  &c,  in  the  town  of  B.,  &c.4  It  is  not  necessary  to  lay 
any  damages  in  the  declaration.5  The  omission  to  file  a  count  will  not 
be  excused,  unless  there  have  been  an  agreement  of  parties  to  that  effect; 
for  a  judgment  was  reversed  for  such  omission,  on  error,  even  after  writ 
of  seisin  executed.6  If,  in  this  or  other  real  actions,  the  tenant  wish  a 
more  definite  knowledge  of  the  extent  of  the  demandant's  claim,  than 
he  can  obtain  from  the  count,  he  should  obtain  a  bill  of  particulars,  as 
in  the  action  of  ejectment.7 

§  1790.  View.  After  the  demandant  has  counted,  it  is  held,  in  many 
cases,  that  the  tenant  may  pray  a  view ;  but  a  view  is  not  of  course.8 
Those  cases  are  cited  by  Sergeant  Williams,9  but  he  likewise  cites  as 
many  to  the  contrary,  and  then  remarks,  that  "it  is  probable  the  strong 
inclination  of  the  courts  would  be  to  discountenance,  if  not  disallow,  the 
plea,  being  a  dilatory  one ;  as  it  necessarily  occasions  great  delay  in  a 

1  3  Chit.  PI.  597.     Steph.  Plead.  30.  6  Ritchie  v.  Hastings,  2  Yeates  43.S. 

'*  Whelpdale   v.    Whelpdale,  3  Lev.  But  this  would  now  appear  to  be  cured 

169.  by  the  act  14  March  1872,  P.  L.  25  ; 

3  Kent  v.  Kerry,  8  Mod.  355  :  s.  c.  1  Purd.  70. 

Str.  625.     See  2  Saund.  44,  note  3.  7  Vischer  v.  Conant,  4  Cow   396. 

4  2  Saund.  ut  supra.  8  Ibid. 

6  2  Har.  &  Johns.  53.     See  Ayer  v.         9  2  Saund.  44,  note  4. 
Spring,  10  Mass.  80. 
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demand  much  favored  in  law,  and  the  widow  is  in  the  meantime  without 
any  support."  "It  is  now  held,"  he  continues,  "that  an  imparlance  is 
not  to  be  granted  in  dower."1  At  common  law,  if  the  husband  died 
seised  of  the  land,  the  heir  was'  not  entitled  to  a  view,  because  the  law 
presumed  he  knew  the  lands  which  his  ancestor  had  at  the  time  of  his 
death.  And  by  the  statute  of  West.  II.,  "in  a  writ  of  dower,  where 
the  dower  in  demand  is  of  land,  that  the  husband  aliened  to  the  tenant, 
or  his  or  her  ancestors,  where  the  tenant  ought  not  to  be  ignorant  what 
land  the  husband  did  alien  to  him  or  her,  or  to  his  or  her  ancestor, 
though  the  husband  did  not  die  seised,  yet  the  view  shall  not  be  granted 
to  the  tenant."2  If  the  tenant,  in  either  of  these  cases,  demand  a  view, 
the  demandant  may  counterplead,  and  issue  may  be  taken  on  the  couu- 
terplea ;  if  the  tenant  demur  to  the  counterplea,  and  it  is  adjudged 
against  him,  the  judgment  will  be  peremptory.3  As  the  statute  is  posi- 
tive, that  a  view  is  not  to  be  granted  to  the  tenant,  unless  it  be  neces- 
sary, he  must  show  sufficient  cause  by  affidavit.,  to  satisfy  the  court  of 
the  necessity  of  granting  it.4  If  a  view  be  granted,  at  the  instance  of 
the  tenant,  the  demandant  must  sue  out  the  writ.5 

§  1791.  Pleas  in  abatement.  There  are  some  pleas  which  may  be 
pleaded  in  abatement,  in  this  action  (besides  those  pleas  in  abatement 
common  to  every  species  of  action) ;  thus,  the  tenant  may  plead  several 
tenancy,  as,  where  a  writ  is  brought  against  tenants  in  common  ;6  or 
against  persons  holding  separate  and  distiuct  parcels.7  So,  sole  or  entire 
tenancy  may  be  pleaded ;  as,  in  an  action  against  several,  one  may  take 
the  entire  tenancy  on  himself,  and  demand  judgment  of  the  writ.8  So, 
the  tenant  may  plead  joint-tenure,  as  that  he  holds  jointly  with  such 
an  one,  who  is  alive  and  not  named.9  So,  he  may  plead  non-tenure; 
but  the  plea  of  non-tenure,  either  of  the  whole  or  part,  though  usually 
called  a  plea  in  abatement,  concluding  with  praying  judgment  of  the 
writ,  is  not  strictly  a  plea  in  abatement,  though  a  dilatory  one ;  for  so 
far  from  giving  the  demandant  a  better  writ,  the  plea  is,  that  the  tenant 
is  not  liable  to  the  action,  inasmuch  as  he  does  not  hold  the  land  in  any 

1  Foster  v.  Kirkley,  Barnes  2.  In  and  in  a  reported  case,  Gibson,  J.,  in- 
Haviland  v.  Bond,  4  Johns.  309,  it  was  dicated  the  existence  of  one  of  these 
ruled,  that  after  the  demandant  had  statutes  of  Westminster  II.  (13  Edw.  I., 
counted,  the  defendant  was  entitled  to  c.  18),  in  Pennsylvania,  which  is  not 
a  special  imparlance  to  the  next  term.  contained  in  the  report.     See  Reed  v. 

2  This  statute  is  not  reported  by  the  Garvin,  7  S.  &  R.  361, 

judges    in    their  catalogue  of   British  3  For  the  form  of  plea  and  counter- 
statutes    in    force    in     Pennsylvania;  plea,  see  Clift.  299. 
therefore,  it  is  incorporated  in  the  text  4  Ostrander  v.  Kneeland,  20  Johns, 
with  great  diffidence.     It  may  not  be  276. 

inappropriate   to    mention,    that    this  5  Scofield  v.  Lodie.  1  Johns.  Cas.  39.3. 

statute  has  been  thought  so  necessary  6  Com.    Dig.    "Abatement,"    F.  12. 

by  the  legislature  of  New  York,  as  to  Fosdick  v.  Gooding.  1  Green]'.  30.' 

have  been  copied  literally  and  enacted  '  Green  v.  Liter,  8  Cr  229  •  s    c    ° 

by  them.  2  Dunl.  Pr.  932.    The  report  Wheat.  306. 

of  the  judges  of  this  state  is  certainly  8  2  Wheat.  314.    Com.  Die.  "  Abate- 

wanting  in  several  statutes.     Mr.  Rob-  ment,"  F.  13. 

erts  has  pointed  out  some  omissions ;  D  Ibid. 
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nhapo ;  and  besides,  it  is  frequently  pleaded  as  to  part,  along  with  a  plea 
iu  bar  to  the  rest.1  When  the  tenant  pleads  non-tenure,  joint-tenure,  &c, 
in  abatement  to  the  part  of  the  demand,  and  the  demandant  admits  the 
plea,  she  may  abridge  or  narrow  her  demand  to  the  residue,  and  the  writ 
will  remain  good  ;  and  she  may  do  so,  though  the  tenant  do  not  plead 
in  abatement.2  So,  the  tenant  may  plead  in  abatement  that  he  is  not  the 
owner  of  the  freehold,  but  only  tenant  for  years,  and  state,  as  it  seems 
necessary,  who  is  the  tenant  of  the  freehold.3  So,  the  tenant  may  plead 
the  marriage  or  the  death  of  the  demandant,  pending  the  action  ;4  or  that 
she  entered  on  the  land,  pending  the  writ,  or  demised  it  to  the  tenant.5 

§  1792.  yon-tenure.  It  seems  now  settled,  that  non-tenure  may  be 
pleaded  in  abatement,  but  it  is  not  clear,  that  it  must;  it  seems,  that  it 
may  be  pleaded  in  bar  or  in  abatement;  it  is  treated  by  the  authorities 
as  a  dilatory  plea,  usually  put  in  as  a  sham,  and  intended  for  delay.6 
AVhere  such  a  plea  is  put  in,  without  concluding  in  bar  or  abatement,  it 
must  be  treated  as  dilatory,  and  within  the  rule  of  court  requiring  an 
affidavit;  without  it,  the  plea  will  be  rejected  and  judgment  given  for 
the  demandant;7  such  objection  is,  of  course,  waived,  by  joining  issue  upon 
the  plea  ;  its  validity  in  other  respects  may  be  tested  on  demurrer,  when, 
if  found  defective,  the  defendant  will  be  entitled  to  amend.'  Where  sev- 
eral are  impleaded  as  joint-tenants  iu  dower,  a  denial  by  one  or  more  must 
be  put  in,  at  the  earliest  opportunity,  by  pleading  non-tenure  in  abate- 
ment, and  will  not  be  admitted,  after  a  plea  of  ne  unques  seine  que  dower, 
or  after  a  judgment  for  want  of  a  plea ;  nor,  in  the  latter  case,  will  it 
make  any  difference,  that  from  a  special  verdict  found,  where  one  of  the 
tenants  has  pleaded  to  issue,  it  appears  that  another,  against  whom  such 
judgment  has  been  taken,  was  improperly  joined  as  defendant.9 

§  1793.  Pleas  in  bar.  As  to  pleas  in  bar  in  this  action,  they  are  of 
two  sorts ;  one  denying  the  right  of  the  demandant  to  any  dower  at  all  ; 
and  the  other  admitting  her  right,  but  alleging  some  excuse  for  not 
having  before  assigned  it.  It  is  said,  that  there  is  no  general  issue  in 
this  action,  though  that  name  is  often  given  to  the  plea  of  ne  unquea 
seme  que  doiuer  ;w  that  the  demandant's  husband  was  never  seised  of 

1  2  Saund.  44,  note  4.  The  tenant  9  Jones  v.  Patterson,  12  Penn.  St. 
may  plead  alienation  and  tout  temps     154. 

prist  as  to  part,  and   non-tenure  as  to  ,0  See  Steph.  Plead,  app.  lvi.  n.  43. 

the  residue  ;  and  to  these  he  may  join  In  dower,  the  plea  of  ne  unques  seisie 

the  plea  of  ne  unques  decouple.    Allen  que  dower  is   often  mentioned  as  the 

v.  Smith,  1  Cow.  180.  general  issue  ;    but  it  does  not  seem  to 

2  2  Saund.  44,  note  4.  fall   strictly   within   the   definition  of 

3  2  Dane  Abr.  57.    Story  Plead.  250.  that  term.    In  fact,  though  it  concludes 

4  See  the  form,  Co.  Ent.  173  b.  As  to  the  country,  it  does  not,  properly 
we  have  seen,  the  act  of  14  March  speaking,  contain  any  denial  or  traverse 
1865,P.  L.  345,  Purd.  39,  prevents  the  of  the  count  (see  its  form,  10  Went, 
abatement  of  the  action,  by  the  death  159),  andmust,  therefore,  be  considered 
of  the  demandant.  as  an  anomaly,  or  exception  in  the  sys- 

5  Com.  Dig.  "Abatement."  H.  48,  49.  tern  of  pleading.     The  reason  is,  per- 

6  Seaton  v.  Jamison,  7  "Watts  539.  haps,  to  be  found  in  the  great  antiquity 
'  Casporus  v.  Jones,  7  Penn.  St.  120.  of  this  action  of  dower,  which  was  in 
6  Ibid.  full  use,  at  least  as  early  as  the  time  of 
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such  an  estate  in  the  lands,  that  she  can  have  any  legal  claim  to  be 
endowed  of  them  ;  as  that  he  was  only  tenant  for  life,  &c.  j1  but  a  per- 
son who  derives  his  title  from  the  husband  cannot  deny  seisin.2  The 
tenant  may  plead  this  plea  as  to  part,  with  one  or  more  pleas  to  the 
residue.3  A  mere  instantaneous  seisin  of  the  husband,  or  one  which' 
passes  from  him  the  moment  it  is  acquired,  is  such  a  seisin  as  will  be  an 
answer  to  this  plea ;  as,  where  land  is  conveyed  to  the  husband,  during 
coverture,  who,  at  the  same  time,  executes  a  mortgage  to  the  grantor,  to 
secure  the  consideration-money,  this  seisin  of  the  land  is  sufficient  to 
entitle  his  wife  to  dower,  subject  to  the  mortgage.4  On  issue  joined  upon 
this  plea,  the  demandant  need  not  prove  the  marriage,  nor  the  death  of 
the  husband:  it  is  only  necessary  to  prove  a  seisin  during  coverture;  the 
title  under  which  he  held  not  being  in  issue.5 

§  1794.  The  defendant  may  also  plead  that  the  husband  of  the 
demandant  is  alive ;  but  when  the  tenant  claims  under  the  heirs  of  the 
husband,  he  is  precluded  from  denying  his  death.6  The  trial  of  this 
issue  is  to  be  by  witnesses,  and  not  by  a  jury.7  So,  the  defendant  may 
plead  ne  unques  aceouple  en  loyal  matrimonie,  that  the  demandant  and  her 
supposed  husband  were  never  accoupled  together  in  lawful  matrimony. 
The  replication  to  this  plea  concludes  to  the  country,  and  the  issue  is  to 
be  tried  by  a  jury;8  therefore,  the  English  rule  that  this  plea  cannot 
be  pleaded  with  one  which  requires  a  trial  by  jury,  cannot  apply  in  this 
state ;  neither  does  it  apply,  in  the  state  of  New  York,  by  express 
decision.9  He  may  also  plead  that  the  demandant  eloped  from  her 
husband,  and  lived  with  another  person  in  adultery,  during  the  cover- 
ture ;10  to  which  the  demandant  may  reply,  either  that  she  did  not  elope, 
or  that  she  was  afterwards  reconciled  to  her  husband.11  A  divorce  a, 
vineulis  is  a  complete  bar  of  the  wife's  dower,  under  our  statute,12  though 
decreed  at  her  suit,  on  the  ground  of  the  husband's  adultery  ;13  otherwise, 
of  a  decree  of  divorce  a  mensd  et  thoro ;  the  wife's  dower  can  only  be 

Glanville;  a  period  considerably  ante-  10  Stat.  13  Edw.  I.,  e.  35;    Rob.  Dig. 

rior  to  the  complete  establishment  of  186.     Under  this  statute,  a  voluntary 

the  doctrine  of  issue,  and  of  the  rules  departure  by  the  wife  from   her  hus- 

by  which  it  is  produced.  band,  as  well  as  adultery,  is  necessary 

1  2  Saund.  44,  note  4.  to   make   the   bar   complete.     Reel  v. 

2  Embree  v.  Ellis,  2  Johns.  119.  Elder,  62  Penn.  St.  316.  Co.  Litt.  32  b. 
Hitchcock  v.  Harrington,  6  Ibid.  290.  2  Inst.  435.  The  elopement,  however, 
Collins  p.  Torry,  7  Ibid.  278.  Hitch-  need  not  have  been  with  the  adulterer, 
cock  v.  Carpenter,  9  Ibid.  344.  Mont-  Hethrington  v.  Graham,  6  Bing.  135. 
gomery  v.  Bruere,  2  South.  865.  See  supra,  \  1784. 

3  2  Saund.  44,  note  4.  »  2  Saund.  44,  note  4.     Under  our 

4  Reed  v.  Morrison,  12  S.  &  R.  18.  statute,  condonation  is  an  absolute  bar 

5  Sheppard  v.  Wardell,  Coxe  452.  to  proceedings  for  divorce  on  the  ground 

6  Hitchcock  v.  Carpenter,  9  Johns,  of  adultery.  Bronson  v.  Bronson,  7 
344  Phila.  405.     See  Haworth  r.  Herbert, 

7  Booth  on  Real  Actions  167.    But  Dyer  107  a.     Coot  v.   Bertv.   12  Mod. 
see  Wambaugh  v.  Schenck,  Penning-  232.     Shiffer  v.  Pruden    64  N   Y  47 
ton  22y-  "  Act  13  March  1815,  l  8  ;  6  Sm   L. 

8  Chambers   v.  Dickson,  2  S.  &  R.  288;  Purd.  511. 

47J-  ...  „    ...     ln        no„  "  Miltimore  v.  Miltimore,  40  Penn. 

9  Allen  v.  Smith,  1  Cow.  180.  St.  156. 
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barred  by  a  complete  dissolution  of  the  marriage  contract.1  A  widow 
may  also  be  barred  of  her  dower  by  a  jointure  made  before  marriage, 
in  pursuance  of  the  statute  of  27  Hen.  VIII.,  c.  10,  §  6  f  even  though 
she  were  an  infant  at  the  time  of  the  marriage  f  or  by  a  settlement  made 
after  marriage,  to  which  she  assented,  after  her  husband's  death.4  The 
defendant  may  also  plead  in  bar,  the  acceptance  by  the  widow  of  a 
testamentary  provision  made  by  the  husband's  will  f  a  release  of  dower  ;6 
or  a  judicial  sale  of  the  land,  under  a  judgment  against  the  husband.7 
But  that  the  defendant  is  a  bond  fide  purchaser  from  the  husband, 
without  notice,  is  no  defence  ;s  nor  that  a  certain  sum  was  left  upon  the 
premises  as  an  indemnity  against  the  plaintiff's  dower,  which  has  been 
attached  for  the  husband's  debt.9  The  statute  of  limitations  may  also 
be  pleaded,  which,  in  this  state,  is  twenty-one  years.10 

§  1795.  Notice  of  special  matter.  It  is  usual,  in  our  practice,  to 
try  this  action  on  an  issue  joined  upon  the  plea  of  ne  unques  seisie  que 
dower,  with  notice  from  the  tenant  of  the  special  matter  of  his  defence. 
This,  in  certain  cases,  is  a  most  prejudicial  course  for  the  interests  of 
the  demandant;  and  it  is,  therefore,  always  expedient,  when  possible,  to 
compel  the  tenant  to  plead  his  defence  specially  ;  for  then,  if  the  demand- 
ant be  of  opinion  that  it  is  not  a  bar  of  her  dower,  she  may  demur, 
and  have  the  demurrer  passed  upon  by  the  court  in  the  last  resort,  if  the 
decision  of  the  county  court  should  be  adverse  to  her  claim.  This,  in  a 
hard  case  on  the  tenant,  is  particularly  desirable ;  as,  where  he  is  per- 
mitted to  give  special  notice  of  his  defence,  under  a  general  plea,  the 
cause  is  set  down  for  trial  by  a  jury  ;  the  demandant  is  liable  to  be 
called  on  to  prove  even  what  the  special  matter  admits ;  she  has  to 
contend  against  the  sympathies  of  the  jury  in  the  tenant's  behalf;  a 
verdict  is  rendered  against  her,  which  she  must  attempt  to  set  aside ;  if 
she  fail  in  that,  it  will  be  because  the  sympathy  of  the  judge  who  tried  it 
is  with  the  tenant,  and  then  her  hope  of  ultimate  success  in  the  supreme 
court,  by  a  removal  of  the  record  on  exceptions  to  the  charge  of  the 
court,  becomes  a  forlorn  one,  from  the  difficulty  of  procuring  that  charge 
without  alteration.  Wherever,  therefore,  the  demand  of  dower  is  stricti 
juris,  as  where  the  demandant  joined  her  husband  in  a  deed  of  convey- 
ance, when  she  was  an  infant,  and  therein  alleged  she  was  of  full  age,  it 
is  recommended,  to  have  the  questions  of  law  brought  to  issue  by  strict 
pleading,  when  the  court  will  not  have  the  opportunity  to  consider  the 

1  Co.  Litt.  32  a.     Reel  v.  Elder,  62     80  Perm.  St.  298. 
Penn.  St.  316.     Bryan   v.   Bachseller,         5  See  supra,  fi  1785. 

6   Rh.  I.  546.     Seagrave  v.   Seagrave,  6  Barnet  v.  Barnet,  35   S.  &  R.  72; 

13  Ves.  443.  s.  c.  16  Ibid.  51.     A  release  of  dower, 

2  Kennedy  v.  Nedrow,  1  Dall.  417.  by  a  married  woman,  in  which  her 
See  Ambler  v.  Norton,  4  H.  &  MoH.  husband  has  not  joined,  is  void.  Dip 
23.  as  to  plea  of  jointure.  v.  Campbell,  19  Penn.  St.  361. 

3  Shawu.  Boyd,  5  S.  &  R.  310-11.  7  Scott  v.  Croasdale,   1    Yeates   75. 
Drury  v.  Drury.  2  Eden  39  ;  s.  c.  Wil-  Elliott  v.  Pearsall,  4  Clark  1 57. 
mot's  Notes   177.     See    Whichcote  v.  8  Reel  v.  Elder,  62  Penn.  St.  308. 
Lvle,  28  Penn.  St.  73.  9  Warner  >•.  Macknett,  3  Phila.  325. 

"4  Ibid.  And  see  Campbell's  Appeal,        10  Care  v.  Keller,  77  Penn.  St.  487. 
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particular  merits,  which  it  has  on  a  motion  for  a  new  trial,  where  the 
questions  of  law  are  intermingled  with  facts. 

§  1796.  Pleas  in  confession  and  avoidance.  The  tenant  may 
plead  that  the  demandant  detains  the  deeds  and  evidences  belonging  to 
the  estate,  and  that  he  was  always  ready  to  assign  her  dower,  if  she 
would  deliver  them,  &C.1  The  deeds  must  be  concerning  the  same  land 
whereof  dower  is  demanded,  and  not  other  land  descended  to  the  heir, 
and  only  the  heir  has  this  plea,  not  a  stranger;2  and  there  are  cer- 
tain cases  wherein  the  heir  shall  not  have  this  plea,  being  in  the  con- 
dition of  a  stranger.3  If  the  demandant  reply  that  she  is  ready  to 
deliver  them  to  the  tenant,  and  brings  them  into  court,  judgment  is 
given  for  her  immediately.  She  may  also  reply  that  she  does  not  detain 
the  deeds,  &c,  but  it  is  a  dangerous  replication,  for  if  the  jury  find  it 
false,  she  will  lose  her  dower.4 

§  1797.  Tout  temps  prist.  So,  the  tenant  may  plead  tout  temps  prist, 
that  he  has  always  been  and  still  is  ready  to  render  dower,  and  pray 
that  the  demandant  may  not  have  damages ;  for  an  omission  of  the  widow 
to  demand  her  dower  will  not  prejudice  her  claim  to  damages,  unless 
the  tenant  excuse  himself  by  this  plea.5  If  the  tenant  plead  this  plea 
(at  the  return  of  the  summons,  by  the  English  rule,6  and  after  a  general 
imparlance,  by  that  of  the  state  of  New  York),7  he  will  be  excused  from 
paying  mesne  profits  and  damages  for  the  detention  of  dower,  unless 
the  widow  has  demanded  her  dower ;  if  she  has,  it  must  be  stated  in 
the  replication,  and  issue  may  be  taken  upon  it.8  Therefore,  as  the 
heir  is  not  bound  to  assign  dower  until  he  be  requested,  Lord  Coke 
recommends  it  to  the  widow,  to  demand  her  dower  in  the  presence  of 
witnesses,  as  soon  after  her  husband's  death  as  she  can.9  She  may, 
however,  admit  the  plea,  and  pray  judgment  according  to  the  tender; 
and  the  value  of  the  land,  in  case  the  husband  aliened  during  his  life- 
time,  may  afterwards  be  ascertained  by  the  sheriff,  on  a  writ  of  seisin,  or 
by  a  writ  of  inquiry  founded  on  her  suggestion.10  And  although  she 
will  not  recover  mesne  profits  and  damages  from  the  death  of  her 
husband  until  the  commencement  of  the  suit,  yet  she  will  be  entitled  to 
receive  them  from  the  commencement  of  the  suit  to  the  award  of  the 
writ  of  inquiry.11  But  on  replication  of  demand,  to  a  plea  of  tout  temps 
prist,  if  there  be  a  finding  for  the  demandant,  she  is  entitled  to  damages 
from  the  death  of  the  husband.12 


1  Rast.  229.   The  plea  ought  to  show  484. 

the  certainty  of  the  charters,  or  that         6  2  Saund.  45  n. 

they  are  in  a  chest  or  box,  locked  or        '  Allen  v.  Smith,  1  Cow.  180. 

sealed.     Plowd.  85.  8  2  Saund.  45  n. 

2  Bedingfield's  Case, 9  Co.  16.  Anon.,         9  Co.  Litt.  32  b. 

Dyer  230  a.  10  Humphrey   v.  Phinney,  2  Johns. 

3  See  2  Dane  Abr.  667.    Dyer  230  a.  484.     And  see  Dolf  v.  Basset,  15  Ibid. 
1  Brickhead  v.  Archbishop  of  York,  21. 

Hob.  199.  »  2  Saund.  45  n. 

f  Humphrey    «.   Phinney,  2  Johns.        "  Watson  v.  Watson,  10  C.  B.  3. 
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§  1798.  It  is  nc  plea  to  this  action,  that  partition  has  been  made 
amoDg  the  heirs.  Before  dower  is  assigned  to  the  widow,  she  holds  no 
part  of  the  land  ;  she  is  neither  sole  seised  of  the  whole,  nor  of  any  part ; 
the  heirs  are  seised  of  the  land,  and  entitled  to  hold  the  whole,  until  her 
dower  is  legally  assigned;  hence,  she  has  no  interest  in  a  partition  they 
make  before  her  dower  is  so  assigned ;  nor  is  she  bound  by  such  parti- 
tion.1 But  in  this  state,  if  the  widow  remain  in  possession  of  lauds  of 
which  her  husband  died  seised,  the  heirs  cannot  turn  her  out  of  posses- 
sion by  an  ejectment,  before  instituting  proceedings  in  the  orphans'  court, 
for  a  partition  or  sale,  pursuant  to  the  statute.2 

§  1799.  Double  pleading.  With  regard  to  pleading  double  in  this 
action,  or  joining  any  of  the  preceding  pleas  together,  which  are  incon- 
sistent and  contradictory,  we  have  shown  in  our  first  volume,  that  in 
personal  actions  a  great  latitude  is  allowed  in  this  respect,  by  numerous 
decisions  of  the  English  common-law  courts ;  but  that  there  are  a  few 
pleas  so  manifestly  inconsistent  and  repugnant,  they  cannot  be  put  on 
the  same  record ;  such  as  the  general  issue  and  a  tender.  There  is  no 
decision  in  this  state,  upon  this  head,  applicable  to  the  action  of  dower ; 
though,  in  the  case  of  Winder  v.  Little,3  the  tenant  pleaded  ne  unques 
seisie  que  dower  and  tout  temps  prist;  but  no  objection  was  made  to  this 
joinder.  In  England,  the  only  rule,  as  we  have  seen,  which  has  been 
declared  on  this  subject,  depends  upon  the  mode  of  trial  of  the  issue 
required  by  each  plea.  In  the  state  of  New  York,  it  has  been  deter- 
mined, that  ne  unques  accouple.  and  alienation,  with  tout  temps  prist, 
may  be  pleaded  together.4  The  allowing  of  a  plea  which  denies  the 
right  of  the  widow  to  dower  at  all,  to  be  joined  with  that  of  tout  temps 
prist,  may  affect  her  interest  in  regard  to  damages,  very  prejudicially, 
without  taking  into  consideration  the  absolute  inconsistency  of  pleas, 
one  of  which  denies  the  right  of  dower  altogether,  and  the  other  declares 
that  the  tenant  has  never  disputed  it,  but  has  always  been  and  still  is 
ready  to  satisfy  it.  The  statute  of  20  Hen.  III.,  c.  1,  which  regulates 
the  extent  of  her  right  to  damages  in  this  action,  was  passed  when 
double  pleading  was  prohibited.  The  established  construction  of  this 
statute  is,  that  she  is  only  entitled  to  damages  from  the  time  of  demand 
made  of,  or  suit  brought  for  dower,  where  the  plea  of  tout  temps  prist  is 
pleaded;  this  plea  the  tenant  was  obliged  to  interpose  at  the  return  of 
the  summons ;  and  as  he  could  not  join  with  it  any  plea  denying  the 
right  of  dower,  the  result  was  an  immediate  judgment  in  favor  of  the 
widow.  But  if  he  can  now  have  the  benefit  of  the  statute  of  Anne, 
which  allows  the  pleading  of  double  pleas,  she  cannot  have  such  judg- 
ment at  the  return  of  the  writ,  and  the  plea  of  "ever  ready"  protects 
the  tenant  from  the  claim  of  damages,  if  that  plea  be  not  disputed.  The 
demandant  should  not,  therefore,  be  placed  in  a  worse  situation  than  she 

1  Motley    v.    Blake,   12  Mass.  280.     Gourley  v.  Kinley,  66  Penn.  St.  270. 
Bradshaw  v.  Callaghan,  5  Johns.  80.  3  1  Yeates  152. 

2  Seider   v.   Seider,    5   Whart.  208.         4  Allen  v.  Smith,  1  Cow.  180. 
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would  have  been,  in  England,  before  the  statute  of  Anne;1  the  leave  of 
the  court,  as  required  by  that  statute,  should  always  be  obtained  for 
pleading  several  pleas  in  this  action  ;  and  this  should  only  be  granted  at 
the  tenant's  risk  in  regard  to  damages. 

§  1800.  Evidence.  The  evidence  necessary  to  each  party  may  be 
readily  ascertained  from  the  nature  of  the  pleadings,  and  the  issue  pro- 
duced by  them.  Thus,  as  we  have  seen,  where  the  tenant  only  denies 
the  right  of  dower  by  pleading  ne  unques  seisie  que  dower,  the  demand- 
ant need  not  prove  the  marriage,  nor  the  death  of  her  husband  f  she 
need  not  show,  moreover,  the  deeds  by  which  the  seisin  of  the  husband 
is  to  be  established,  as  she  is  not  entitled  to  the  possession  of  the  title- 
deeds.3  As  to  the  degree  of  evidence  of  seisin  necessary,  the  same  evi- 
dence of  seisin  which  would  entitle  the  heir  to  recover  in  ejectment,  will 
sustain  an  action  of  dower;  actual  possession  of  the  husband,  or  his 
receipt  of  rent,  which  may  be  shown  by  parol,  is  primG,  facie  evidence 
of  seisin,  in  this  action;4  and  parol  evidence  will  be  admitted,  to  prove 
that  the  land  granted  to  the  defendant  is  the  same  land  of  which  dower 
is  demanded.5  If  the  tenant  claim  under  the  heirs  of  the  husband,  he  is 
precluded  from  showing  that  the  husband  is  alive,  or  denying  his  death.6 
On  the  issue  of  ne  unques  seisie,  the  tenant  may  disprove  the  seisin  of 
the  husband,  although  he  derives  title  under  him.7  Where  the  demand- 
ant's marriage  is  to  be  proved  under  the  plea  of  ne  unques  accouple, 
circumstances  short  of  positive  proof  may  be  given  in  evidence;  cohab- 
itation and  reputation,  especially  of  an  ancient  date,  are  very  strong  cir- 
cumstances in  proof  of  the  marriage,  and  may  be  submitted  as  such  to 
the  jury;8  so,  cohabitation  and  the  declarations  of  the  husband  are 
prima  facie  evidence  of  marriage,9  but  the  presumption  arising  from 
them  is  liable  to  be  rebutted  by  circumstances.10 

1  Opinion  of  Mr.  Duponceau,  presi-  tation  and  reputation  is  necessary  to 
dent  of  the  Law  Academy,  22  Nov.  establish  the  marital  relation.  Com- 
1821.  '  monwealth  v.  Stump,  53  Penn.  St.  132. 

2  Sheppard  v.  Wardell,  Coxe  452.         Smyth's   Estate,  1   Leg.   Gaz.   R.  210. 
s  Smith  v.  Paysenger,  2  Rep.  Const.     Occasional     cohabitation   and    partial 

Ct.  59.  The  plaintiff  need  not  show,  reputation  are  not  sufficient.  Yard- 
in  the  first  instance,  other  title  than  a  ley's  Estate,  75  Penn.  St.  207.  Biek- 
conveyance  in  fee  from  the  defendant  ing's  Appeal,  2  Brewst.  202.  To  es- 
to  her  husband  ;  the  defendant  cannot  tablish  a  marriage  by  cohabitation  and 
set  up  an  outstanding  title,  under  reputation,  the  former  must  be  marital, 
which  no  person  has  made  a  claim,  and  the  reputation  must  be  general  • 
Evans  v.  Evans,  29  Penn.  St.  277.  the  acts  of  the  parties  should  be  incon- 
And  see  Griggs  v.  Smith,  7  Ilalst.  22.  sistent  with  any  other  inference  than 

4  Sitzer  v.  Waltermire,  5  Cow.  299.  that  of  marriage,  to  justify  the  repute 

5  Keifer  v.  Young,  2  II.  &  Johns.  53.  of  it ;  and  this  repute  should  be  cred- 

6  Hitchcock  v.  Carpenter,  9  Johns,  ited  by  their  relatives,  neighbors  and 
344.  acquaintances.     Brinckle  v.  Brinckle, 

'  Small  v.  Proctor,  15  Mass.  495.  34   Leg.   Int.  428       And    see  infra 

8  Chambers  v.  Dickson,  2  S.  &  R.  \  2317.  ' 
475.  10  Where  the  connection  is  shown  to 

9  Vincent's  Appeal,  60  Penn.  St.  have  had  an  illicit  origin,  the  law  raises 
228.  Where  there  is  no  proof  of  an  no  presumption  of  marriage.  Phys- 
actual  marriage,  proof  both  of  cohabi-  ick's  Estate,  2  Brewst.  179.     In  such 
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§  1801.  Judgment  by  default.  In  our  practice,  it  is  usual  to  take 
judgment  in  this  action,  as  well  as  in  personal  actions,  for  want  of  an 
appearance,  after  the  return  of  the  writ,  the  demandant  having  previ- 
ously counted;1  and  likewise  judgment  for  want  of  a  plea,  where  the 
tenant  has  been  properly  ruled  to  plead.  And  judgment  may  be 
entered  against  the  tenant,  in  this  action,  by  confession,  on  nil  (licit  and 
non  sum  informatics;  so,  if  the  tenant  plead  that  the  husband  is  alive, 
and  the  demandant,  at  the  day  for  trial,  is  ready  with  her  proofs,  there 
shall  be  final  jndgment  against  the  tenant,  if  he  make  default.2  So, 
there  may  be  judgment  by  default,  though  the  tenant  be  an  infant.3 

§  1802.  Writ  of  seisin  and  inquiry.  In  these  cases,  after  the 
judgment  "that  the  demandant  recover  against  the  tenant  her  seisin  of 
the  third  part  above  demanded,  with  the  appurtenances,  to  be  held  by 
her  in  severalty,  by  metes  and  bouuds,"  the  demandant,  if  she  claim 
damages,  must  enter  a  suggestion  on  the  roll,  that  her  husband  died  seised 
of  the  tenements  in  his  demesne  as  of  fee ;  for,  unless  he  died  seised,  she 
is  not  entitled  to  damages,4  and  praying  a  writ  of  habere  facias  seisinam, 
and  also  a  writ  to  inquire  of  the  damages.  To  the  writ  of  seisin  and 
inquiry,  for  both  may  be  blended  in  the'  same  writ,5  the  sheriff  having 
executed  it,  returns  that  he  had  caused  the  demandant  to  have  seisin  of 
one-third  part  of  the  tenements  described  in  the  return,  to  hold  to  her 
in  severalty,  by  metes  and  bounds,  for  her  dowry;  and  also  his  inquisi- 
tion, by  which  it  is  found  that  the  husband  of  the  demandant  died  seised 
on  a  certain  day;  that  the  yearly  value  of  the  tenement  is  so  much;  that 
so  many  years  have  elapsed  from  the  death  of  the  husband  until  the 
suing  out  of  the  inquisition,  and  that  she  has  sustained  damages  by  rea- 
son of  the  detaining  of  her  dower  beyond  the  value  aforesaid,  and  over 
and  above  her  costs  and  charges,  to  so  much,  and  for  those  costs  and 
charges,  six  cents.  Where  the  inquisition  finds  that  the  husband  did 
not  die  seised,  damages  and  costs  cannot  be  given. 

§  1803.  It  seems  necessary  to  serve  the  tenant  with  a  notice  of  execu- 
ting the  writ  of  inquiry ;  for  though  personal  notice  is  not  necessary  to 
be  given  in  real  actions,  but  the  tenant  ought  to  take  notice,  because  the 
writs,  namely,  the  summons,  &c,  are  always  executed  upon  the  land, 
and  not  elsewhere,  yet,  by  the  judgment  to  recover  seisin,  the  suit  is  at 
an  end,  at  common  law,  and  the  damages  for  the  value  of  the  land  are 

case,  the  law  raises  no  presumption  of  for  default  of  appearance;  and  no 
marriage,  from  the  continuance  of  such  essoin  or  saver-defauli  shall  be  re- 
cohabitation,  with  reputation.  Hunt's  ceived  or  allowed.  This  dispenses  with 
Appeal,  86  Penn.  St.  294.  And  see  process  of  grand  and  petit  cape,  which 
Metz's  Estate,  35  Leg.  Int.  235.  Omo-  yet  figure  in  the  English  practice, 
hundro's  Estate,  66  Penn.  St.  113.  2  2  Orompt.  Pr.  337. 

1  The  act  13  June  1836,  I  87,  P.  L.  3  Harry  v.  Wrot,  Gro.  Eliz.  638. 

588,  Purd.  56,  expressly  provides  that,  *  Sharp  v.  Pettit,  4  Dall.  212;  s.  0- 

in  real  actions,  if  the  defendant  shall  3Yeates38.  Benner  v.  Evans,  3  P.  &  W. 

not  appear,  after  service  of  the  writ,  454.     Barnet  v.  Barnet,  15  S.  &  R.  72. 

it  shall    be  lawful    for  the   plaintiff,  Leineweaver  v.  Stoever,  17  Ibid.  297. 

without  other  process,  to  file  his  de-  5  For  the  form,   see   2   Saund.  45, 

claration,  and  have  judgment  thereon,  note  4. 
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added  by  the  statute,  and  sound  in  damages  only,  therefore,  notice  must 
be  given  of  executing  the  writ  of  inquiry  in  this,  as  in  other  cases  of 
writs  of  inquiry ;  and  if  it  be  not,  the  court  will  set  aside  the  inquisi- 
tion, and  order  the  money  levied  under  it  to  be  restored  to  the  tenant.1 
When  the  writs  of  seisin  and  of  inquiry  of  damages  are  blended 
together  in  one,  as  is  sometimes  done,  the  sheriff  ought,  after  notifying 
the  parties  of  the  time  when  he  will  execute  it,  to  organize  an  inquest  of 
twelve  men,  at  the  appointed  time,  upon  the  premises,  and  by  them  to 
inquire  of  what  estate  the  husband  was  seised,  and  whether  he  died 
seised ;  if  they  find  that  he  had  aliened  the  land  and  did  not  die  seised, 
then  he  ought,  by  the  inquest,  to  set  off,  by  metes  and  bounds,  as  much 
of  the  land,  in  its  then  improved  state,  as  would  be  equal  in  value  to 
one-third  of  the  whole  land  without  such  improvements.  He  should 
then  make  return  of  his  acts  in  this  behalf,  and  his  duty  ceases.2 

§  1804.  Damages.  Before  considering  the  question  of  the  trial,  which 
is  conducted  in  same  manner  as  in  a  personal  action,  and  the  verdict 
of  the  jury,  which  is  peculiar,  we, will  briefly  treat  of  the  question  of 
damages.  Where  the  husband  died  seised,  damages  are  given  by  the 
statute  of  Merton,  20  Hen.  III.,  c.  I,3  which  is  in  these  words:  "Of 
widows  which  after  the  death  of  their  husbands  are  deforced  of  their 
dowers,  and  cannot  have  their  dowers  or  quarantine  without  plea, 
whosoever  deforce  them  of  their  dowers  or  quarantine  of  the  lands 
whereof  their  husbands  died  seised,  and  that  the  same  widows  after 
shall  recover  by  plea ;  they  that  be  convict  of  such  wrongful  deforce- 
ment, shall  yield  damages  to  the  same  widows ;  that  is  to  say,  the  value 
of  the  whole  dower  to  them  belonging,  from  the  time  of  the  death  of 
their  husbands  unto  the  day  that  the  said  widows,  by  judgment  of  our 
court,  have  recovered  seisin  of  their  dower,  &c,  and  the  deforcers 
nevertheless  shall  be  amerced  at  the  king's  pleasure."  And  where  she 
recovers  damages,  she  is  entitled  to  costs  ;4  and  only  in  this  case,  because 
costs  are  given  by  the  statute  of  Gloucester,  6  Edw.  I.,  c.  1,  only  when 
damages  are  recoverable.6  It  is  only  when  the  husband  died  seised,  that 
a  judgment  for  money  can  be  given,  in  a  writ  of  dower  wide  nihil  habet, 
against  the  defendant;  if  he  did  not  die  seised,  then  the  demandant  is 
only  entitled  to  recover  one-third  of  the  land  itself,  according  to  its  value 
at  the  time  of  the  alienation  by  the  husband,  to  be  held  in  severalty,  and 
to  be  laid  off  by  metes  and  bounds,  and  for  this  only  can  she  have  judg- 
ment.6 The  seisin  of  a  mortgagor,  after  the  incumbrance  has  become  due, 
is  such  an  one  as  will  carry  damages.7  If  the  heir  sell  the  land,  the 
widow  will  be  entitled  to  damages  against  the  tenant,  from  the  time  of 
her  husband's  death,  although  the  tenant  may  not  have  been  so  long  in 
possession  ;8   but  this  claim  to  damages  is  liable  to  be  abridged,  as  we 

1  2  Saund.  45  a.     3  Lev.  409.  6  Benner  v.  Evans,  3  P.  &  W.  456 

2  Benner  v.  Evans,  3  P.  &  W.  456.         6  Ibid.     See  supra,  §  1802,  note  4." 
Thompson  v.  Morrow,  5  S.  &  R.  289.  '  Hitchcock  ».  Harrington,  6  Johns. 

8  Rob.  Dig.  179.  290. 

4  Hillyer    v.    Larzelere,    10  Johas.         8  Seaton  v.  Jamison,  7  Watts  533. 
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have  already  seen,  by  the  plea  of  tout  temps  prist;  and  the  general  rule 
may  be  stated  to  be,  that  when  the  tenant  does  not  plead  that  plea,  the 
demandant  is  entitled  to  damages  from  the  day  of  her  husband's  death, 
provided  he  died  seised.1  The  measure  of  damages  in  this  action  is  the 
net  profits  of  the  land  (deducting  improvements,  repairs  and  taxes), 
from  the  time  of  demand  proved,  in  case  of  the  interposition  of  the  plea 
of  tout  temps  prist;  the  demand  may  be  either  en  pais,  or  by  matter  of 
record,  as,  the  commencing  of  an  action.2  If  the  heir  have  sold  the  land, 
and  the  widow  recover  her  dower  against  the  vendee,  he  must  pay  her 
portion  of  the  whole  mesne  profits,  from  the  death  of  her  husband, 
although  he  has  not  been  the  owner  half  of  the  time.3 

§  1805.  Verdict.  If  the  jury  find  a  verdict  for  the  demandant,  where 
the  husband  died  seised,  they  ought  also  to  find:  1.  The  fact,  that  her 
husband  died  seised,  and  also  of  what  estate,4  and  the  time  of  his  death, 
to  entitle  her  to  mesne  profits  and  damages  for  detaining  her  dower :  2. 
The  annual  value  of  the  land :  3.  They  must  assess  the  damages  on 
account  of  the  detention  of  her  dower :  4.  Costs.  And  the  demandant 
has  thereupon  judgment  to  recover  seisin  of  a  third  part  of  the  tenements 
in  demand,  in  severalty,  by  metes  and  bounds,  and  the  mesne  profits  and 
damages.  But  if  the  jury  omit  to  find,  either  the  whole,  or  any  part 
thereof,  the  omission  may  be  supplied  by  a  writ  of  inquiry;5  as,  where 
the  jury  find  that  the  husband  died  seised,  but  omit  the  rest,  a  writ  of 
inquiry  may  be  awarded  to  supply  the  omission;  so,  where  the  jury  omit 
to  find  damages  for  the  detention  and  costs,  or  the  demandant  may  remit 
the  value  and  damages.6  It  might  be  doubtful,  if  a  jury  found  for  the 
demandant,  and  damages  and  costs,  but  omitted  to  find  that  the  husband 
died  seised,  whether  a  writ  of  inquiry  would  supply  the  defect ;  but  the 
party  may  remit  the  value  of  the  laud  from  the  time  of  the  death,  and 
also  damages.7  As  damages  and  costs  are  added  by  statute  to  the  judg- 
ment given  by  the  common  law  to  recover  seisin,  the  judgment  as  to  the 
latter  may  be  affirmed  on  a  writ  of  error,  and  the  judgment  for  the 
damages  reversed,  because  they  are  distinct  in  their  nature ;  and  a  writ 
of  error  lies,  after  judgment  of  seisin,  and  before  judgment  for  damages. 
And  upon  this  principle,  it  is  observed  by  Sergeant  Williams,8  that  it 
seems  to  be,  that  where  there  is  judgment  to  recover  seisin,  either  by 
default  or  upon  verdict,  where  the  jury  have  neglected  to  find  anything 
else,  and  the  writ  of  seisin  is  executed  and  the  tenant  dies  before  there 
is  any  judgment  for  the  value  and  damages,  the  demandant  cannot  have 
a  scire  facias,  either  against  the  heir  or  terre-tenants,  for  the  purpose  of 
suing  out  a  writ  of  inquiry  of  such  value  and  damages ;  because,  when 
the  tenant  dies,  before  judgment  given  for  them,  it  remains  a  judgment 

1  Clark  v  O'Donaehv,  7  Johns,  recover  dower,  but  no  damages.  2  Sell. 
247.  Pr.  208. 

2  Winder  v.  Little,  1  Yeates  152.  5  Benner  v.  Evans,  3  P.  &  W.  455. 

3  Lyle  v  Richards,  9  S.  &  R.  368.  6  2  Sell.  Pr.  209.  Barnettu.  Barnett, 
Seaton  v.  Jamison,  7  Watts  533.  16  S.  &  R.  55. 

*  For,  if  the  husband  alien,  and  take         '  Ibid. 
back  an  estate  for  life,  the  wife  shall         "  2  Saund.  45  n. 
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at  common  law.  So,  where  the  demandant  dies  after  judgment  of  seisin, 
but  before  the  execution  of  a  writ  of  inquiry  for  the  value  and  damages, 
her  personal  representatives  shall  not  have  a  scire  facias  for  the  value 
and  damages.1 

§  1806.  The  demandant  in  an  action  of  dower  unde  nihil  habet,  is 
entitled  to  recover  damages  from  the  tenant  of  the  freehold  for  the  time 
being,  to  be  estimated  from  the  time  of  the  death  of  her  husband,  where 
he  died  seised,  although  the  defendant  may  have  been  tenant  but  a 
short  part  of  the  time.2  If  the  verdict  find  that  the  husband  did  not 
die  seised,  having  aliened  during  his  life,  and  instead  of  finding  the 
annual  value,  find  the  entire  value  of  the  land  at  the  time  of  the  aliena- 
tion, this  will  be  considered  as  surplusage  :3  and  the  court  said — "  If 
the  demandant  should  ever  take  a  writ  of  inquiry  for  damages  or  mesne 
profits,  she  may  subject  herself  to  a  writ  of  error ;  but  if  she  only  take 
her  writ  of  seisin,  there  will  have  been  no  harm  done ;  even  if  this  were 
more  than  surplusage,  and  were  actual  error,  the  court,  in  this  action, 
can  affirm  in  part  and  reverse  in  part."  The  case  of  Shirtz  v.  Shirtz,4 
reviews  at  length  this  doctrine,  and  confirms  the  former  decisions  of  the 
court.  The  points  decided  were,  that  in  an  action  of  dower,  if  the  jury 
find  that  the  husband  of  the  plaintiff  did  not  die  seised,  and  find  the 
annual  value  of  the  premises  at  the  time  of  alienation,  the  latter  part 
of  the  finding  is  surplusage ;  and  upon  a  scire  facias  by  the  plaintiff,5 
demanding  seisin  of  dower,  she  is  entitled  to  recover,  as  if  the  judgment 
had  been  rightly  and  fully  entered.  In  the  execution  of  a  writ  of 
seisin,  the  plaintiff  is  entitled  to  be  endowed  according  to  the  value  of 
the  land  at  the  time  of  assigning  the  dower;  leaving  out  of  the  estimate 
only  the  value  of  improvements  made  thereon  since  the  alienation  by 
the  husband. 

§  1807.  Habere  facias.  The  writ  of  execution  for  the  recovery  of 
the  land  is  an  habere  facias  seisinam;  by  which,  when  damages  and  costs 
are  recovered,  the  sheriff  may  also  be  directed  to  levy  them ;  and  the 
demandant  may  have  a  capias  ad  satisfaciendum  for  the  damages  and 
costs,  under  the  statute  of  Gloucester,  6  Edw.  I.,  c.  1,  §  2.6  In  an  action 
of  dower,  a  judgment  was  confessed  for  the  demandant's  dower,  claimed 
in  the  lands ;  a  writ  of  habere  facias  seisinam  issued,  and  the  demand- 
ant's dower  was  laid  off;  on  the  return  of  the  writ,  the  county  court 
entered  judgment  for  nominal  damages  and  costs;  on  appeal,  the 
judgment  for  the  damages  and  costs  was  reversed.7  If  the  tenant  die 
after  judgment,  and  before  execution  issues,  an  execution  subsequently 
issued  is  void,  and  nothing  passes  by  the  service  of  it.8  Neither  can  the 
demandant,  in  such  case,  enter  without  the  aid  of  the  sheriff;  for  it  can- 
not be  ascertained,  except  by  assignment,  into  what  part  of  the  land  she 

1  Gerard  v.  Gerard,  1  Salk.  252.  writ  of  scire  facias. 

2  Seaton  v.  Jamison,  7  Watts  533.  e  Rob.  Di«\  107.     Tidd  979. 

3  Leineweaver  v.  Stoever,  17  S.  &  E.         '  2  H.  &  Johns.  443. 

29?-  8  Hildreth   v.  Thompson,   16  Mass. 

4  5  Watts  255.  191.  v      ' 
6  See  this  case,  for  the  form  of  the 
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has  a  right  of  entry;  an  entry,  therefore,  gives  her  no  right  of  posses- 
sion under  the  judgment.1 

§  1808.  Assignment  by  metes  and  boimds.  If  dower  be  demanded 
of  lands,  or  of  things  that  may  be  severed,  the  sheriff  ought  to  assign  the 
demandant  the  third  part  by  metes  and  bounds  ;  and  if  he  do  not  return 
seisin  by  metes  and  bounds,  it  is  ill,2  unless  closes  certain  are  assigned 
by  name,  or  such  a  manor  as  is  known  and  certain,  in  lieu  of  dower  of 
other  manors;  an  assignment,  however,  though  in  a  different  manner, 
by  consent  of  the  parties,  may  be  good.  But  to  a  writ  of  habere  facias 
seisinam,  the  sheriff  cannot  return  that  he  delivered  the  demandant  one, 
instead  of  a  third  part  of  the  three,  in  recompense  of  her  dower.  And 
where  the  sheriff  returned  that  he  had  assigned  to  the  demandant,  for 
her  dower  of  a  house,  the  third  part  of  each  chamber,  and  had  chalked 
it  out  to  her;  this  was  held  an  idle  and  malicious  return,  and  he  was 
committed  for  it,  as  he  ought  to  have  assigned  her  certain  chambers,  or 
rooms  thereout.3  If  dower  be  demanded  of  meadow,  pasture,  &c,  the 
sheriff  may  assign  all  meadow,  &c,  for  dower.4  When  the  sheriff  has 
executed  the  writ  of  seisin,  the  demandant  must  bring  an  action  of 
ejectment  to  get  into  possession.6  In  dower  for  the  third  part  of  a  mill, 
of  a  kiln-house  and  of  two  acres  of  land,  the  judgment  was  to  recover 
seisin  of  the  third  part  of  the  aforesaid  tenements,  in  severalty,  by  metes 
and  bounds;  and  it  was  assigned  for  error,  that  the  judgment  of  the 
mill  and  kiln  ought  not  to  be  by  metes  and  bounds,  and  if  it  should  be 
divided  by  metes  and  bounds,  neither  of  the  parties  could  use  his  part, 
but  the  whole  must  be  used  entirely,  and  the  judgment  ought  to  have 
been  of  the  third  part  only;  and  the  judgment  was  reversed,  on  a  writ 
of  error.6 

§  1809.  By  16  &  17  Car.  II.,  c.  8,  §§  3-4/  execution  shall  not  be 
stayed  by  writ  of  error,  upon  any  judgment  in  dower,  after  verdict, 
unless  the  plaintiff  in  error  become  bound  to  pay  damages  and  costs  in 
case  of  affirmance,  or  of  discontinuance  or  nonsuit ;  and  a  writ  shall 
issue  to  inquire  of  mesne  profits,  and  damages  by  waste  done  after  the 
first  judgment.8  On  the  return  of  the  writ  of  execution,  either  party 
may  apply  to  the  court  to  inquire  into  the  facts  involved  therein — they 
are  bound  to  grant  such  relief  as  may  be  necessary  to  secure  a  faithful 
execution  of  the  writ  on  legal  principles;  but  matters  alleged  as  ground 
of  complaint  and  error,  which  are  dehors  the  record,  cannot  be  inquired 
into  on  a  writ  of  error.9  In  the  commencement  and  conducting  of  this 
action  to  judgment,  the  act  of  1836,  for  the  commencement  of  real 
actions,  must  always  be  borne  in  mind.10  A  judgment  for  damages  or 
detention  of  dower  takes  date  as  a  lien,  from  the  time  of  its  entry,  and 
not  from  the  time  when  the  right  to  dower  accrued.11 

1  Hildreth  v.  Thompson,   16  Mass.         6  Gilpin  v.  Cookson,  1  Lev.  182 
191.  •  7  Rob.  Dig.  41-2. 

2  Benner  v.  Evans,  3  P.  &  "W".  455.  8  See  Kent  v.  Kent,  2  Str.  971. 

3  2  Crompt.  Pr.  341.  9  Benner  v.  Evans,  3  P.  &  W.  457. 
t  ibid.                                                         10  See  supra,  §  263. 

6  2  Saund.  45  n.  "  Evans  v.  Evans,  1  Phila.  113. 
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III.    Partition. 

§  1810.  At  common  law,  there  were  no  means  of  compelling  the 
division  of  an  estate  between  joint-tenants  and  tenants  in  common,  the 
writ  de  partitione  facienda  lying  only  in  favor  of  coparceners.  This 
defect  in  the  law  was  remedied  by  statutory  provisions,  which  placed 
joint-tenants  and  tenants  in  common  on  an  equal  footing  with  parceners. 
The  inconvenience  which  resulted  from  the  occupation  of  the  whole 
land  or  the  receipt  of  all  the  profits,  by  one  joint-tenant  or  tenant  iu 
common,  induced  the  passage  of  the  statute  31  Hen.  VIII.,  c.  I,1  which 
gave  a  writ  of  partition  to  joint-tenants  and  tenants  in  common  of 
estates  of  inheritance;  and  the  statute  32  Hen.  VIII.,  c.  32,  gave  the 
like  remedy  to  joint-tenants  and  tenants  in  common  against  tenants  for 
life  or  years.2  Prior  to  those  enactments,  this  writ  was  confined  to 
coparceners ;  and  although  one  coparcener  might  maintain  it  against  the 
alienee  of  another,  or  against  a  tenant  by  the  curtesy,  yet  neither  the 
one  nor  the  other  of  these  could  maintain  such  writ  against  a  coparcener. 
But  by  these  statutes,  the  benefit  of  the  action  has  been  extended  not 
only  to  those  already  mentioned,  but  to  the  alienee  of  a  parcener,  who 
may  now  have  a  writ  of  partition  against  the  other,  because  they  are 
tenants  in  common.3 

§  1811.  In  Pennsylvania,  there  are  three  modes  of  compelling  a  par- 
tition of  lands:  1.  By  bill  or  petition  in  the  orphans'  court  of  the 
proper  county,  on  the  part  of  the  widow  or  childreu  of  an  intestate ; 
and  to  which  the  pendoncy  of  an  action  of  partition  at  common  law  is 
no  objection  or  bar:4  2.  By  bill  in  equity:  3.  By  the  common-law 
proceeding  by  writ  de  partitione  facienda.  The  latter  mode  only  comes 
properly  within  the  scope  of  this  work,  but  we  may  observe  that  parti- 
tion and  the  pleadings  therein  are  in  some  cases  founded  on  the  prin- 
ciples of  the  common  law,  and  sometimes  on  statutes,  and  sometimes  on 
the  deeds  of  the  parties  concerned,  independently  of  the  forms  of 
procedure  already  specified.5  The  action  follows  the  chancery  rather 
than  the  common-law  action  iD  its  principles,  and  is  quite  as  flexible  in 
its  form  ;6  it  is  certain,  that  the  form  and  substance  of  the  action  are 
adapted  to  furnish  quite  as  complete  a  remedy  as  the  bill  for  partition 
in  chancery.7 

§  1812.  Jurisdiction,.  The  act  of  17998  conferred  upon  the  supreme 
court  original  jurisdiction  in  partition,  throughout  the  state,  at  the  suit  of 
a  tenant  in  common,  joint-tenant  or  coparcener,  and  though  that  court  has 
now  no  original  jurisdiction,  this  statute  is  the  foundation  of  our  system.11 

1  Rob.  Dig.  217.     Coleman  v.  Cole-     Reifsnyder,  61  Penn.  St.  240. 

man,  19  Penn.  St.  105.  «  Wills   v.    Abernethy,  Dist.  Court, 

2  Rob.   Dig.   224.      See   Stevens  v.     Allegheny  ;  Lowrie,  J.  MS. 
Enders,  1  Green  271.  '  McClure  v.  MClure,  1  Phila.  117. 

3  Co.  Litt.  175  a.  s  Act  n  A    ;l  179y   3-g      L  3g6  _ 
*  Rex  v.  Rex,  3  S.  &  R.  536.                   Purd.  1112. 

5  An  action  of  partition  lies,  where  9  Though  the  foundation  of  our  sys- 
lt  becomes  impossible  to  divide  the  land  tern,  it  is  not  correct  to  suppose  that 
in  a  mode  provided  by  will.     Klohs  v.     this  act  is  the  origin  of  the  j urisdiction 
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By  the  act  of  1806,1  the  jurisdiction  thereby  conferred  was  extended  to 
the  respective  county  courts  of  common  pleas  ;  by  the  act  of  1807,2  it  was 
provided  that  they  should  have  power  to  issue  writs  of  partition  whethei 
the  defendants  were  minors,  or  of  full  age ;  and  by  the  act  of  1846,3  it 
was  enacted,  that  they  should  have  concurrent  jurisdiction  with  the 
orphans'  courts  to  make  partition  between  the  heirs  of  an  intestate,  who 
took  by  descent,  though  their  ancestor  died  sole  seised.4  The  act  of 
1854  gives  the  courts  jurisdiction,  though  the  lands  to  be  divided  lie  in 
several  counties  ;5  but  such  action  shall  only  be  brought  in  the  county 
where  a  decedent,  whose  land  is  to  be  divided,  had  his  domicil,  or  where 
the  homestead,  or  larger  part  of  the  estate  in  value,  shall  be  situated  f 
the  parties  may,  nevertheless,  bring  separate  actions,  in  each  county,  at 
their  option.7 

§  1813.  When  partition  lies.  An  equitable  estate  is  sufficient,  in 
Pennsylvania,  to  support  an  action  of  partition.8  The  existence  of  a 
judgment,  or  a  mortgage,  against  an  undivided  interest  presents  no 
obstacle  to  a  partition,  because  the  incumbrance  attaches  upon  the  part 
set  out  for  the  one  against  whom  it  was  entered;9  the  same  principle 
may  be  applied  to  the  case  of  an  incumbrance  secured  by  the  vendor's 
retention  of  the  legal  title.10  So,  partition  may  be  had  of  wild  lands,  of 
which  neither  party  has  the  actual  possession  ;n  but  an  adverse  holding 
by  the  defendant,  for  any  period,  however  short,  bars  a  recovery  in  par- 
tition ;12  nothing  short,  however,  of  an  adverse  possession,  from  which 
an  actual  ouster  may  be  inferred,  will  bar  the  right  of  a  tenant  in  com- 
mon to  maintain  partition.13  The  owner  of  an  undivided  interest  in  a 
purpart,  cannot  maintain  a  common-law  action  of  partition  ;14  so,  where 
the  estate  of  the  defendants  is  liable  to  open,  and  let  in  after-born  chil- 

of  the  common-law  courts  of  the  action  tion  of  partition  in  courts  of  common- 

of  partition;  the  act  of  1722  had  given  law  jurisdiction.    Ibid.  274  ;  Williams, 

to  the  supreme  court  and  the  courts  of  J.     See  Snyder's  Appeal,  36  Penn.  St. 

common  pleas  jurisdiction  of  the  action  166-9. 

of  partition ;  but  the  practice  was  the  5  Act  20  February  1854,  P.  L.  89 ; 

same  as  under  the  English   statute  of  Purd.  1113. 

32  Hen.  VIII.     Clawges  v.  Clawges,  2  6  Ibid. 

Miles  36.    But  by  this  and  various  sub-  7  Act  14  May  1874,  P.  L.  1 56  ;  Purd. 

sequent  acts  of  assembly,  the  powers  of  1934. 

the  courts  were  enlarged,  and  the  pro-  8  Willing  v.  Brown,  7  S.  &  R.  467. 

ceedings  in   partition  fully  regulated.  9  Bavington  v.  Clarke,  2  P.  &  W. 

Coleman  v.  Coleman,  19  Penn.  St.  105.  124.  McLanahan  v.  Wyaut.  Ibid.  279. 

1  Act  28  March  1806,  4  Sm.  L.  335  ;  Long's  Appeal,  77  Penn!  St.  151. 
Purd.  1112.  Low  v.  Holmes,  2  C.  E.  Green  123. 

2  Act  7  April  1807,  4  Sm.  L.  398  ;  10  Longwell  v.  Bentley,  23  Penn.  St. 
Purd.  1113.  99. 

3  Act  21  April  1846,  P.  L.  426 ;  "  Bellas  v.  Graham,  3  Am.  L.  J.  64. 
Purd.  1113.  n  Law  v.  Patterson,  1  W.  &  S.  184. 

4  Gourley  v.  Kinley,  66  Penn.  St.  McMasters  v.  Carothers,  1  Penn.  St. 
270.  It  is  said,  that  the  concurrent  325.  Longwell  v.  Bentley,  23  Ibid, 
jurisdiction  conferred  by  this  act  is  99.  Florence  v.  Hopkins,  46  N.  Y.  182. 
seldom  or  never  exercised,  owing  to  the  13  Galbreath  v.  Galbreath,  5  Watts 
practical   inconvenience  and  difficulty  146. 

of  carrying  out  the  provisions  of  the        "  Sweeny   v.   Meany,    1    Miles  167. 
orphans'  court  partition  act,  by  an  ac-     State  v.  Parker  4  Halst.  242. 
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dren,  partition  cannot  be  sustained.1  A  church  property  and  burial- 
ground,  held  for  the  use  of  two  distinct  religious  societies,  is  not  the 
subject  of  partition.2  And  where  a  particular  piece  of  land,  containing 
iron-ore,  is  incapable  of  being  divided,  without  great  injustice  to  the 
parties,  a  covenant  that  it  shall  remain  undivided  as  a  source  of  supply 
to  the  residue  of  their  lands,  confirmed  by  a  decree  of  partition  of  the 
other  lands,  is  binding  on  their  successors  in  the  title,  and  a  bar  to  a 
future  action  of  partition,  so  long  as  the  supply  of  ore  remains  unex- 
hausted.3 The  act  of  1874  provides  for  the  partition  of  lands  and  coal 
and  timber-rights  therein,  whether  the  rights  of  all  the  parties  be  co- 
extensive with  the  whole  or  not.* 

§  1814.  Parties.     As  a  general  rule,  no  one  can  maintain  partition, 
who  has  not  an  estate,  which  entitles  him  to  immediate  possession.5 
Thus,  cestuis  que  trust  who  are  only  entitled  to  the  income,  cannot  main- 
tain partition  for  lands  held  upon  an  active  trust  ;6  nor  parties  seised 
of  a  vested  remainder  in  fee.7     It  has  been  much  doubted,  whether  a 
'tenant  by  the  curtesy  can  maintain  a  common-law  action  of  partition ; 
for  though  the  statute  of  32  Hen.  VIII.,  c.  32,  gives  the  writ  of  parti- 
tion to  joint-tenants  and  tenants  in  common,  seised  of  an   estate  of 
inheritance  against  tenants  for  life  or  years,  it  does  not,  e  converso,  give 
the  writ  to  tenants  for  life  or  years ;   the  case  cited   by  Lord  Coke,8 
was  one  against,  and  not  for,  a  tenant  by  the  curtesy,  and  therefore  does 
not  support  his  dictum?     The  act  of  1835   provides,  that  parties  in- 
terested in  real  estate  may  maintain  partition,  though  there  may  be  a 
life-estate  in  part  or  parts  of  the  property,  with  remainders  over  in  fee, 
provided  all  persons  interested  be  made  parties;10   and  the  act  of  1840 
provides,  that  such  action  may  be  maintained,  though  there  be  a  limita- 
tion over  of  an  estate  or  interest  in  the  premises,  or  some  part  thereof, 
to  a  person  or  persons  not  in  esse  at  the  issuing  of  the  writ,  provided 
the  demandant  has  an  indefeasible  estate  in  the  purpart  claimed  by  him, 
not  liable  to  be  diminished  or  defeated  by  a  subsequent  event,  and  that  all 

1  Gest  v.  "Way,  2  Wharf.  445.  This  6  Brownell  v.  Brownell,  19  Wend, 
is  remedied  by  the  act  3  June  1840,  367.  If  one  person  purchase  at  a  tax- 
P.  L.  593,  Purd.  1117,  which  provides  sale,  for  himself  and  another,  the  latter 
that  a  demandant,  who  has  an  inde-  may  maintain  partition,  though  the 
feasible  estate  may  maintain  partition,  former  demise  the  land  to  a  tenant, 
though  there  may  be  a  limitation  to  with  possession.  Stewart  v.  Brown,  2 
persons  not  in  esse  at  the  impetration  S.  &  R.  461. 

of  the  writ.    And  the  act  5  April  1842,  6  Hutchison's  Appeal,  82  Penn.  St. 

I  9,  P.  L.  234,  Purd.  1118,  provides  509. 

that  such  demandant's  estate  need  not  '  Stevens    v.   Enders,  1  Green  271. 

be  a  fee-simple  Burroughs  v.  Dunlap.  Ibid.  284. 

2  Brown    ».   Lutheran   Church,    23  6  Co.  Litt.  175  a. 

Penn.  St.  495.  9  See   Walker  v.   Dilworth,  2  Dull. 

s  Coleman  v.  Coleman,  19  Penn.  St.  256.     Stevens  v.  Enders,  1  Green  275. 

100.     Coleman  v.  Grubb,  23  Ibid.  393.  But  a  tenant  by  the  curtesy  initiate 

Blewett  v.  Coleman,  40  Ibid.  45.    Cole-  may  have  pn-tition  in  equity.     Sears 

man  v.  Blewett,  •  43  Ibid.  176.     Cole-  v.  liver,  1  Paige  483.   Riker  v.  Darke, 

man's  Appeal,  62  Ibid.  252.  4  Edw.  Ch.  668. 

4  Act  14  May  1874,  ?3,  P.  L.  156;  10  Act    II    April   .835,   P.   L.    199: 

Purd.  1934.  Purd.  1117. 
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persons  interested,  then  in  esse,  be  made  parties.1  And,  by  a  subsequent 
statute,  the  demandant's  estate  need  not  be  a  fee-simple;  but  the  writ 
may  be  sued  by  a  person  having  a  legal  or  equitable  life-estate  in  the 
premises  f  this  appears  fully  to  cover  the  case  of  a  tenant  by  the  curtesy. 
A  vendee  of  one  of  several  tenants  in  common,  by  articles  of  agreemeut, 
may  maintain  partition.3  The  rule  as  to  defendants  is,  that  all  parties 
holding  by  derivative  title  from  one  of  the  original  co-tenants  may 
be  joined  as  defendants,  though  their  interests  be  several.4  It  is  error 
to  join  as  a  defendant  one  who  has  not  a  freehold  in  the  land,5  except 
in  the  cases  provided  for  by  the  statute  32  Hen.  VIII.,  c.  32.  A  feme 
covert  being  compellable  to  make  partition,  may  become  party  to  an 
amicable  action  of  partition ;  and  so  may  minors,  by  their  guardians.6 

§  1815.  Writ  and  service.  This  writ  issues  on  a  prceeipe  to  the  pro- 
thonotary  in  the  usual  manner.7  And  is  to  be  served  by  the  sheriff  on 
all  the  parties  resident  in  the  county  where  the  land  lies,  personally,  or 
by  copy  left  at  their  place  of  abode,  at  least  twenty  days  before  the 
return-day  of  the  writ;  and  on  persons  residing  without  the  county,  by 
publication  in  such  newspaper  as  the  court  may  direct,  for  six  weeks 
prior  to  such  return-day.8  The  court  is  not  required  to  decide  whether 
the  parties  have  title,  before  directing  the  mode  of  service  ;9  and  the 
omission  of  the  christian  name  of  one  of  the  defendants  does  not  prevent 
the  court  from  obtaining  jurisdiction  over  him  by  publication.10  Where 
the  subject  of  controversy  is  a  tract  of  laud,  or  other  single  tenement, 
situate  in  different  counties,  the  writ  may  be  served  by  the  sheriff  of  the 
county  from  which  it  issues;11  where  the  lauds  lie  in  several  counties, 
service  of  process  may  be  made  by  any  sheriff  where  the  real  estate  is 
situated,  or  any  defendant  may  be  found  ;12  and  by  a  subsequent  act. 
process  required  to  be  served  personally,  may  be  executed  by  the  sheriff 
of  the  county  in  which  the  action  is  commenced.13  The  mode  of  service 
upon  an  infant  defendant  in  a  real  action,  is  prescribed  by  the  act  of 

1  Act  3  June  1840,  P.  L.  593  ;  Purd.  7  For  form  of  praecipe,  see  Smith's 
1117.  Forms  5G7.     All  the  parties  interested 

2  Act  5  April  1842,  \  9,  P.  L.  234 ;  must  be  named,  if  known.  Act  25 
Purd.  1118.  April  1850,  g  9,  P.  L.  571;  Purd.  1115. 

s  Longwellw.  Bentley,  23  Penn.  St.         8  Act  11  April  1835,  ?  4,  ?•  L-  200; 

99.  Purd.  1115.      And  see  act   26  March 

4  Harlan  v.  Langham,  69  Penn.  St.  1808,  4  Sm.  L.  518;  Purd.  1115. 
235.  a  Biddle  v.  Starr,  9  Penn.  St.  461. 

5  Mark  v.  Mark,  9  Watts  410.  10  Girard  Life  Insurance  Co.  v.  Far- 
Power  v.  Power,  7  Ibid.  205.  See  Da-  mers'  and  Mechanics'  Bank,  57  Penn. 
vis  v.  Reeves,  2  Clark  314.     Quceref  St.  388. 

whether  a  summons  in  partition  can  be  u  Act  13  June  1836,  g  80,  P.  L.  587  ; 

made  returnable  to  a  monthly  return-  Purd.  55. 

day?    it  was   excepted  from  the  pro-  ll  Act  20  February  1854,  P.  L.  89; 

visions  of  the  act  28  March  1835,  P.  Purd.  1113. 

L.  88;  Purd.  495;  but  the  act  of  1836  13  Act   17   April    1856,   P.   L.    386; 

constitutes    the  first  Monday  of  each  Purd.  1113.     There  is  some  apparent 

month,  a  return-day  for  all  writs  for  confusion  in  this  legislation,  which  has 

the  commencement  of  actions,  in  Phil-  not  as  yet  received  a  judicial  construc- 

adelphia  and  Allegheny  counties.  tion.     And  see  act  7  April  1807,  \  3  ; 

6  Wetherill  e.  Mecke,  Bright.  135.  4  Sm.  L.  399 ;  Purd.  1113. 
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1836.  and  has  been  already  considered.1  A  minor  may  be  served  by 
publication;2  and  service  may  be  made  upon  the  committee  of  a 
lunatic  defendant.3  If  the  names  or  residence  of  any  of  the  parties  are 
unknown  to  the  plaintiff,  on  affidavit  thereof,,  the  court  may  direct 
notice  to  be  given  by  publication,  in  one  or  more  newspapers,  describing 
the  parties  as  far  as  practicable,  as  shall  appear  to  the  court  reasonable 
and  proper.4  The  officer  is  required  by  law  to  state  in  his  return,  the 
time  and  mode  of  service ;  and  in  case  of  publication,  compliance  with 
the  order  of  court  must  be  shown  by  affidavit,  or  otherwise,  to  the 
satisfaction  of  the  court.5 

§  1816.  Default.  After  service  of  the  writ,  if  the  defendant  do  not 
appear,  the  plaintiff  may,  without  other  process,  file  his  declaration,  and 
take  judgment  for  default  of  appearance,  and  no  essoin  or  saver-default 
shall  be  received  or  allowed;6  the  court,  however,  has  power  to  set 
aside  a  default,  on  cause  shown,7  and  on  the  same  terms  as  in  a  personal 
action  ;8  but  judgment  quod  partitio  fiat  cannot  be  entered,  without 
filing  a  declaration.9  On  default  being  made,  it  is  made  the  duty  of  the 
court  to  examine  the  plaintiff's  title,  and  quantity  of  his  part  or  pur- 
part, and  accordingly  as  they  shall  find  his  right  or  purpart  to  be,  they 
shall  give  judgment,  and  award  a  writ  to  make  partition,  whereby  such 
proportion  or  purpart  shall  be  set  out  in  severalty.10  And  the  court 
shall  also  examine  the  title  and  purparts  of  the  respective  defendants, 
and  give  judgment  accordingly,  unless  the  defendants  shall,  on  or  before 
the  return-day  of  the  writ,  by  writing  filed,  declare  their  wish  that  their 
interest  in  the  premises  shall  remain  undivided.11  And,  by  a  subsequent 
act,  it  shall  be  lawful  for  the  court,  in  all  cases  of  partition,  wherever  it 
shall  appear  advisable  and  proper,  to  cause  the  shares  of  the  parties 
appearing  to  be  allotted  to  them,  and  the  residue  to  remain  subject  to  a 
future  partition  among  the  parties  entitled  thereto.12 

§  1817.  Judgment  by  default  is  obtained  on  motion,  as  in  other  cases; 
this  judgment  is,  however,  liable  to  be  suspended  or  set  aside,  upon 
application  of  the  defendant  or  person  whose  right  or  title  is  affected  by 
it,  and  good  and  probable  cause  shown,  within  one  year  thereafter  •  in 
such  case,  the  party  is  admitted  to  appear  and  plead,  and  the  cause  pro- 
ceeds in  due  course  of  law.13  Although  the  words  of  the  statutes  would 
seem  to  entitle  the  plaintiff  to  judgment,  immediately  upon  appearance 
of  the  parties,  as  in  chancery,  yet  the  act  has  been  construed  differently. 
It  is  an  amendment  of  the  common-law  practice  on  writs  of  partition 

1  See  stipra,  <5  264.  '  Allen  v.  Smith,  20  Johns.  477. 

2  Girard  Life  Insurance  Co.  v.  Far-         8  Burtoh  v.  Hoag,  6  Cow.  398. 
mers'  and  Mechanics'  Bank,  57  Penn.         9  Lafferty  v.  Beale   1  Miles  51 

St.  388.  10  Act  7  April  1807,  4  Sm.  L."  398 

3  Snowden  v.  Dunlavey,  11  Penn.  St.     Purd.  1113. 

522.  »  Act  5  February  1821,  7  Sm.  L.  353 

4  Act  25  April  1850,  \  9,  P.  L.  571  ;     Purd.  1114. 

Purd.  1115.  »»  Act  25  April  1850,  i  10,  P.  L.  571 

5  Act  13  June  1836,  §86,  P.  L.  588;     Purd.  1114. 

Pird-  56-  18  Act  7  April  1807,  i  2 :  4  Sm.  L 

0  Ibid.  J  87.  31)9;  Purd.  1114. 


PLEADING.  21 9 

which  remains,  except  so  far  as  it  has  been  altered  by  the  legisla- 
ture. It  has,  therefore,  been  held,  that  if  the  defendant  appearand 
insist  upon  his  right  to  proceed  by  plea,  as  at  common  law,  the  plain- 
tiff cannot  have  judgment  quod  pcniitio  fiat,  without  declaration  and 
plea  filed,  and  an  issue  in  fact  or  in  law  taken.1  He  can  only  have  a 
summary  judgment,  therefore,  when  the  defendant  agrees  to  it  or  makes 
default. 

§  1818.  Pleadings.  If  defence  be  taken,  the  plaintiff  files  his  decla- 
ration, setting  forth  his  title  and  the  quantity  of  his  part  or  purpart  of 
the  premises,  as  well  as  those  of  the  defendants,  in  the  prescribed  form,2 
and  the  latter  may  be  ruled  to  plead  as  in  other  cases.  They  may  take 
defence  under  the  issue  of  non  tenent  insimul;3  and  under  this  plea  may 
give  evidence  that  some  of  them  are  not  tenants  of  the  freehold,  but 
only  tenants  at  will.4  They  may  plead  that  they  are  sole  seised,  "  with- 
out this,  that  the  petitioner  was  and  is  seised  of  any  part  thereof  as 
tenant  in  common,"  and  pray  judgment,  if  the  plaintiff  ought  to  have 
or  maintain  his  action,  &c.  ;5  so,  two  defendants  may  plead  their  several 
seisins  of  the  whole,  in  bar  of  the  action.6  The  form  of  pleading  is, 
that  the  party,  either  plaintiff  or  defendant  or  tenant,  is  seised  or  is 
not  seised  (as  the  case  may  be),  or  is  seised  of  less  than  he  claims ; 
therefore,  if  one  parcener  disseise  the  other,  until  re-entry  or  recov- 
ery by  the  disseisee,  the  other  does  not  hold  in  coparcenary.7  And 
where  the  plaintiff  declared  that  he  and  the  defendant  held  the  land 
together  and  undivided,  and  the  defendant  pleaded  that  they  did  not 
hold  it  together,  the  latter  was  allowed,  under  this  issue,  to  prove  a  parol 
partition,  followed  by  a  corresponding  separate  possession.8  But  where 
the  defendants  pleaded  non  tenent  insimul,  and  it  appeared  that  A.,  one 
of  them,  had,  before  suit  brought,  conveyed  his  right  to  another  of  his 
co-defendants,  who  was  before  a  tenant  in  common  with  him,  it  was 
held,  that  the  action  was  not  defeated  by  the  variance  between  the 
partition  and  proof,  but  judgment  was  given  that,  as  to  A.,  the  plaintiff 
should  go  without  day  and  pay  his  costs ;  but  that,  as  to  the  other 
defendants,  the  plaintiff  should  have  judgment  on  the  verdict,  according 
to  the  proof.9 

1  Lafferty  r.  Beale,  1  Miles  51.  4  Bethel  v.   Lloyd,  1  Ball.  2.    And 

2  See  Smith's  Forms  568.  Dunlap's  see  Bates  v.  McCrory,  3  Yeates  192. 
Forms  692.  An  allegation  that  the  McKee  v.  Straub,  2  Binn.  1. 
demandant  and  defendants  together  5  Clapp  v.  Bromagham,  9  Cow.  530. 
and  undivided  do  hold,  is  a  proper  B  It  is  stated  in  2  Crompt.  Pr.  300, 
averment  of  a  tenancy  in  common,  that  if  the  defendant  plead  in  bar,  he 
Biddle  v.  Starr,  9  Penn.  St.  461.  An  can  plead  no  other  plea  than  non  tenent 
averment  of  a  seisin  of  a  portion  of  insimul.  for  every  other  plea  in  bar  is 
the  premises,  will  be  intended  to  be  in  tantamount  to  non  tenent  insimul. 
fee.     Lucet  v.  Beekman,  2  Caines  385.  See  Story's  PL  347-8,  for  several  forms 

3  This  is  the  general   issue  in  parti-  of  pleas. 

tion.     Love  v.  Overholt,  33  Leg.  Int.  '  Co.  Litt.  167. 

24.     See  Dunlap's  Forms  701,  for  form  8  Ebert  v.  Wood,  1  Binn.  216. 

of   plea.     There   can    be   no   plea    in  9  Ferris   v.    Smith,    17   Johns.  221. 

abatement.     Act  of  1807,  H ;  4  Sm.  L.  See  1  Pick.  150. 

400:  Purd.  1115. 
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§  1819.  Trial.  Issue  being  joined,  the  parties  proceed  to  trial  as  in 
other  cases.1  The  evidence  as  to  ouster,  and  the  question  of  legal  or 
actual  possession,  is  for  the  jury  to  pass  on,  exclusively.2  In  partition, 
no  damages  are  recoverable,  nor  is  there  any  inquiry  of  them.3  On  the 
plea  of  non  tenent  insimul,  it  is  not  necessary  that  an  adverse  holding  by 
the  defendant  for  twenty-one  years  should  be  proved  ;  it  is  sufficient,  if 
an  adverse  holding  for  as  many  days  were  proved.4  Where  the  plain- 
tiff, after  obtaining  a  verdict  and  judgment  in  ejectment,  instead  of 
issuing  an  habere  facias,  brings  partition  against  the  original  defendant, 
the  latter,  under  the  plea  of  non  tenent  insimul,  may  prove  that  he  has  a 
title  to  the  land  in  dispute,  superior  to  that  of  the  plaintiff.  Under 
such  an  issue,  he  may  prove  that  he  is  in  exclusive  possession,  and  that 
the  plaintiff  never  was  in  possession.5  The  writ  does  not  abate  by  the 
death  of  any  of  the  defendants.6  Where  it  appears  on  the  trial  of  an 
action  of  partition,  that  some  of  the  defendants  have  sold  their  shares  to 
one  who  is  a  co-defendant,  the  suit  may  be  dismissed  as  to  them,  by 
nol.  pros.,  or  by  a  verdict  in  their  favor  on  the  plea  of  non  tenent  insimul.7 

§  1820.  Judgment  by  confession.  If  there  be  no  defence  and  the 
defendants  be  desirous,  as  is  commonly  the  case,  that  partition  should 
be  made,  an  agreement  is  given  by  their  attorney  to  that  effect,  or  a  con- 
fession of  judgment  is  filed  in  the  following  form  : — And  now,  18th  June 
1828,  B.  &  C.  (if  minors,  add,  by  their  guardian  D.),  come  and  defend 
and  say,  that  they  cannot  deny  the  aforesaid  action  of  the  said  A.,  nor 


1  In  the  case  of  Martin  v.  Martin,  17 
S.  &  R.  434,  Huston,  J.,  makes  the  fol- 
lowing practical  and  useful  observa- 
tions on  the  subject  of  this  proceeding : 
"In  this  state,  the  common  pleas  have, 
by  our  acts  of  assembly,  chancery  pow- 
ers in  partition.  At  common  law,  the 
plaintiff  in  partition  must  make  title 
to  the  part  declared  on,  or  he  fails;  by 
our  act,  the  court  must  '  examine  the 
plaintiff's  title,  and  the  quantity  of  his 
part  or  purpart ;  and  according  as  they 
shall  find  his  part  or  purpart  to  be, 
give  judgment  and  award  a  writ  to 
make  partition,  whereby  such  propor- 
tion or  purpart  shall  be  set  out  in  sev- 
eralty.' When  the  defendant  appears 
and  pleads,  and  the  facts  of  interest  in 
the  plaintiff,  or  possession  are  disputed, 
the  court  generally  directs  an  issue, 
and  these  are  settled  by  a  jury  ;  and  I 
think  this  ought  always  to  be  done  in 
such  cases.  But  if  the  defendant  do 
not  appear,  the  court  must  examine 
the  title  and  give  the  judgment;  and 
by  the  very  words  of  the  law,  this  judg- 
ment may  be  different  from  the  plain- 
tiff's claim  in  the  writ.  But  must  it  be 
a  judgment  that  the  plaintiff  recover 
one-half,  or  one-fourth,  as  the  case  may 


be,  or  may  it  be,  and  must  it  be,  in  some 
cases,  that  a  certain  part  of  the  prem- 
ises be  included  in  the  purpart  of  some 
one  of  the  co-tenants?  Heirs  may 
still,  where  they  are  of  age,  or  where 
one  of  them  has  sold,  bring  partition 
in  the  common  pleas,  and  there  the 
judgment  must  be  special ;  that  is,  that 
the  part  given  the  child  in  advance- 
ment, or  the  mansion-house,  if  widow, 
and  no  children,  be  included  in  the  pur- 
part, when  by  law  it  must  be." 

2  Swayze  v.  Ormsby,  2  Watts  494. 

8  Warwick  v.  Barklye,  Noy  68. 
Lucy  v.  Oxenbridge,  cited  Ibid.  143. 

4  Law  v.  Patterson,  1  W.  &  S.  184. 

6  Ross  v.  Pleasants,  11  Penn.  St. 
353. 

6  Act  of  1807  Hi  4  Sm.  L.  400: 
Purd.  1115.  The  death  of  a  plaintiff, 
after  judgment  quod  par titio  fiat,  does 
not  abate  the  writ,  but  the  survivor 
must  sue  out  a  scire  facias,  before  he 
can  have  execution.  Frohock  v.  Gus- 
tine,  8  Watts  12). 

7  McClure  v.  McClure,  1  Phila.  117. 
An  alienee  pendente  lite  is  not  entitled 
to  notice  of  the  subsequent  proceed- 
ings. Baird  v.  Corwin,  17  Penn.  St. 
463. 
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but  that  partition  ought  to  be  made  between  them  and  the  said  A.,  of 
the  messuages,  lands,  &c,  mentioned  and  described  in  the  declaration 
of  the  said  A.,  with  the  appurtenances,  in  manner  and  form  as  the  said 
A.  hath  declared,  and  they  freely  consent  that  partition  thereof  be  made 
between  them,  &c. 

§  1821.  Judgment  quod  purtitio  flat.  If  judgment  be  not  con- 
fessed, the  act  of  1807  directs  that,  upon  appearance  of  the  parties,  or 
upon  default  being  made,  the  court  shall  proceed  to  examine  the  plain- 
tiff's title  and  quantity  of  his  part  or  purpart,  and  according  as  they 
shall  find  his  right  or  purpart  to  be,  they  shall  give  judgment,  which  is 
quod  partitio  fiat,  and  when  reduced  to  form,  is  similar  to  the  command 
in  the  writ  of  partition.  The  entry  usually  made  on  record  is  as 
follows — "  It  appearing  that  service  was  made  according  to  the  provi- 
sions of  the  act  of  assembly,  and  the  defendants  having  appeared,  and 
having  no  defence  against  the  "plaintiff's  demand  (or  agreeing  thereto, 
as  the  case  may  be),  the  court  proceed  to  examine  the  title  and  quantity 
of  the  parts  and  purparts  of  the  respective  defendants  as  well  as  of  the 
plaintiffs:  whereupon,  it  is  considered  by  the  court,  that  the  said  title 
or  purparts  are  as  stated  and  set  forth  in  plaintiff's  declaration,  and  it  is 
ordered,  on  motion,  that  judgment  be  entered  for  the  plaintiff,  and  a 
writ  is  awarded  to  make  partition,  whereby  such  purparts  shall  be  set 
out  in. severalty."1  This  is  called  the  first  judgment,  in  contradistinction 
to  the  second  judgment  which  is  stabilis  in  perpetuam  teneatur,  that  the 
partition  be  and  remain  firm  and  stable  for  ever.  The  first  judgment  is 
merely  interlocutory ;  a  judgment  quod  partitio  fiat,  the  return  of  a 
valuation  of  the  lands,  and  a  decree  that  they  be  sold,  cannot  be  pleaded 
in  bar  of  another  action  of  partition  for  the  same  lands  ;2  but  a  writ 
of  error  lies  to  such  interlocutory  judgment.3 

§  1822.  Breve  de  partitione  facienda.  After  the  entry  of  judg- 
ment quod  partitio  fiat,  either  by  default,  by  agreement  after  appear- 
ance, or  after  trial  in  due  course  of  law,  and  an  examination  of  the 
titles  and  purparts  of  the  respective  parties,  the  court  is  required  to 
award  a  writ  to  make  partition  (called  at  common  law  a  breve  de  parti- 
tione facienda),  whereby  such  purparts  may  be  set  out  in  severalty;  in 
our  practice,  this  writ  differs  greatly  from  that  at  common  law.  It  is 
issued  on  a  praecipe  to  the  prothonotary,  in  the  usual  manner ;  and  is  a 
returnable  writ.  It  commands  the  sheriff  that,  taking  with  him  six4 
honest  and  lawful  men  of  his  bailiwick,  by  whom  the  truth  of  the 
matter  may  be  better  known,  he  go  in  his  proper  person  to  the  tene- 
ments described,  with  the  appurtenances,  and  there,  in  the  presence  of 
the  parties  named,  to  be  by  him  forewarned,  if  they  be  willing  to  be 
present,  the  said  tenements,  with  the  appurtenances,  by  the  oaths  of  the 

1  Smith's  Forms  5G9.  Purd.    603.     See    Wayne    v.    Duffee, 

2  Mitchell  v.    Harris,    2  Clark  443.     supra,  I  844  n. 

But  see  Robinson's  Appeal,  62  Penn.  *  The  act  of  1  May  1879,  provides 

St.  213.    Robinson  v.  Glancey,  69  Ibid,  that  the  jury  shall  consist  of  six  men, 

89  instead  of  twelve,  as  heretofore. 
»  Act  5  April  1842.  1 15,  P.  L.  236  ; 
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said  six  honest  and  lawful  men,  respect  being  had  to  the  true  value 
thereof,  into  so  many  equal  parts  as  there  are  parties,  he  cause  to  be 
parted  and  divided,  so  that  neither  the  plaintiffs  nor  the  defendants  may- 
have  more  of  the  premises  than  it  pertaineth  to  them  severally  to  have. 
If  equal  partition  in  value  as  aforesaid  cannot  be  made  of  any  share  or 
purpart,  then,  by  the  same  inquest,  and  oaths  and  affirmations  aforesaid, 
he  is  empowered  to  equalize  such  partitions  or  purparts,  by  valuing  the 
purparts  respectively,  and  to  award  that  any  one  or  more  shares  or  pur- 
parts shall  be  subject  to  the  payment  of  such  sum  of  money  as  shall  be 
equal  to  the  difference  in  value  of  any  other  share  or  shares,  purpart  or 
purparts,  and  return  the  same  with  said  inquest;1  and  he  is  further 
empowered,  by  the  same  inquest,  to  divide  the  premises  into  such  num- 
ber of  purparts  as  shall  appear  to  the  said  inquest  most  convenient  and 
advantageous,  without  regard  to  the  number  of  parties  in  interest,  and 
to  value  such  purparts.2  But  if  the  inquest  shall  be  of  opinion  that  the 
premises  cannot  be  parted  and  divided,  without  prejudice  to  or  spoiling 
the  whole,  then  the  sheriff  is  commanded,  that  he  cause  the  said  inquest 
to  make  a  just  valuation  and  appraisement  thereof,  due  notice  having 
first  been  given  to  the  several  parties,  of  the  time  and  place  of  holding 
such  inquisition.3 

§  1823.  Upon  receiving  the  writ  of  partition,  the  sheriff  executes  it, 
after  notice  of  the  inquisition  served  on  all  the  parties  resident  in  the 
county  where  the  laud  lies,  personally  or  by  copy  left  at  their  usual 
place  of  abode,  at  least  twenty  days  before  the  day  of  taking  the  inqui- 
sition. To  parties  residing  out  of  the  county,  notice  must  be  given  by 
publication  in  such  newspapers  as  the  court  may  direct,  for  six  weeks 
previously  to  said  day.4  In  cases  where  lands  lie  in  different  adjacent 
counties,  or  where  the  lands  lie  partly  in  one  county  and  partly  in 
another,  the  jurors  for  making  such  partition  or  valuation  are  to  be 
selected  from  the  same  county  in  which  such  proceedings  are  instituted.5 
Persons  connected  by  affinity  with  either  of  the  parties,  should  not  be 
placed  on  the  inquest.6  The  inquest  generally  convene  at  some  place  near 
the  premises,  whence,  if  necessary,  they  proceed  to  view  them ;  such  of 
the  parties  as  choose  to  attend,  are  heard  by  themselves  or  their  counsel, 
and  plots  or  drafts  of  the  premises  and  the  proposed  partition  are  exhib- 
ited, when  required,  to  aid  the  jury  in  their  finding.  The  duties  of  the 
inquest  in  making  the  partition  are  sufficiently  indicated  by  the  com- 
mand of  the  writ.7     The  act  of  1855  provides  that,  in  lieu  of  a  sheriff's 

1  Act  of  7  April  1807,  $  5  ;  4  Sm.  L.  7  It  is  no  objection  to  the  inquisition, 
400;   Purd.  1116.  thatthe  jurors  made  separate  estimates 

2  Act  11  April  1835,  \  2,  P.  L.  200 ;  of  value,  which  were  added  together, 
Purd.  1116.  divided  by  six,  and   the  quotient  re- 
Act  11  April  1799,  {S2;  3  Sm.  L.  turned  as  the  valuation;  this  course 

387;  Purd.  1115.  being  adopted,  not  as  decisive  of  the 

*  Act  of  1835,  §  4.  question,  but  as  an  approximation  to 

Act   17   April    1856,   P.   L.  386 ;  unanimity.     White  v.  White,  5  Rawle 

Purd.  1113.  61.     Kreider's    Estate,    18    Perm    St. 

Young  v.  Bickel,  1  S.  &  R.  467.  374.     For  the  form  of  an  inquisition 
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inquest,  the  court,  on  the  agreement  and  nomination  of  the  parties, 
may  appoint  three  or  more  commissioners  to  divide  and  value  the  pre- 
mises, with  the  same  effect  as  a  sheriff's  inquisition  for  the  same  pur- 
pose.1 This  act  has  been  extended  to  all  proceedings  in  partition,  at 
law,  in  equity,  or  in  the  orphans'  court;  and  it  is  provided,  that  writs  of 
partition  may  be  issued  out  of  the  orphans'  court  to  an  inquest  of  seven 
men,  or  to  a  commission  of  three.2 

§  1824.  On  the  return  of  a  partition  and  appraisement,  or  an  appraise- 
ment only,  and  approval  thereof,3  the  court  is  required  to  grant  a  rule 
on  the  parties  in  interest  to  come  into  court  on  a  day  certain,  by  them  to 
be  fixed,  to  accept  or  refuse  the  estate,  or  a  portion  thereof,  as  the  case 
may  be;4  this  is  indispensable,  unless  all  the  parties  are  present  in 
court,  and  fully  heard,  on  the  return  of  the  inquisition.5  On  the  return 
of  this  rule,  the  premises,  or  parts  thereof,  are  to  be  allotted  by  the 
court  to  such  of  the  parties  in  interest  as  shall  offer,  in  writing,  the 
highest  price  therefor  above  the  valuation  returned,  but  if  no  higher  offer 
be  made,  it  shall  be  allotted  according  to  law6 — that  is  to  say,  the  court 
shall  allow  the  holders  of  the  titles  to  the  land,  or  parts  thereof,  to  take 
the  same,  or  parts  thereof,  consecutively,  according  to  the  dates  of  their 
respective  titles,  legal  or  equitable.7  Since  the  passage  of  this  act,  the 
only  case  in  which  it  is  left  to  the  discretion  of  the  court  to  assign  the 
purparts  among  the  several  parties  electing  to  take  the  same,  at  the 
valuation,  is,  where  their  titles  may  be  of  the  same  date.8  If  the  whole 
of  the  premises,  or  any  of  the  purparts  be  not  so  accepted,  the  court  is 
required,  at  the  instance  of  the  demandant,  to  make  an  order  for  the  sale 
of  the  premises,  by  the  sheriff,  or  his  successor  in  office,  at  public  auction, 
after  due  and  fair  notice  of  the  time  and  place  of  sale,  by  advertisements 
set  up  in  the  several  counties  where  the  lands  lie,  and  also  in  such  news- 
papers as  shall  be  most  likely  to  give  fair  and  full  notice  thereof,  to  all 

making  partition,  see  Dunlap's  Forms  ties  to  hand  in  their  bids  together,  or 

699.  permit  them  to  be  sealed  up.     Klohs 

1  Act  27  April  1855,  H,  P.  L-  309;  v.  Reifsnyder,  61  Penn.  St.  240.  No 
Purd.  1116.  party  is  entitled  to  a  second  bid.     Bar- 

2  Act    14    May    1874,    P.   L.    156;  tholomew's  Appeal,  71  Ibid.  291. 
Purd.  1934.  7  Mason's  Appeal,  41   Penn.  St.  78. 

3  Act  11  April  1799,  |  2;  3  Sm.  L.  Act  5  May  1841,  g  14,  P.L.  353  ;  Purd. 
387  ;  Purd.  1115.  1116.     The  act  of  11  April  1835,  P.  L. 

4  Act  5  May  1841,  \  14,  P.  L.  353;  199,  Purd.  1117,  provides,  that  where 
Purd.  1116.  The  rule  to  accept  or  re-  there  is  an  outstanding  life-estate,  the 
fuse  need  not  be  served  by  the  sheriff,  persons  in  remainder  shall  have  the 
Horam's  Estate,  59  Penn.  St.  152.  right  to  take  the  part  awarded  to  them, 
Vensel's  Appeal,  77  Ibid.  71.  on  giving  security,  to  be  approved  by  the 

5  Bartholomew's  Appeal,  71  Penn.  court,  for  the  payment  of  the  annual 
St.  291.  Dewart  v.  Purdy,  29  Ibid,  interest  of  such  part  to  the  tenant  for 
113.  life,  unless  it  appear  that  the  latter  is 

6  Act  22  April  1856,  f|  10,  P.  L.  534 ;  entitled  to  the  exclusive  possession  of 
Purd.  1116.    Only  such  parties  as  have  the  premises ;  or  such  part  of  the  prem- 
an  interest  in  fee  have  a  right  to  bid  ises  may  remain  undivided,  during  tha 
for  the  property,  at  a  sum  beyond  the  existence  of  the  life-estate, 
valuation.     Geibler's  Estate,  1  Pears.  8  Dana  v.  Jackson,  6  Penn.  St.  234. 
445.     The  court  may  compel  the  par- 
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parties  concerned  and  others,  which  public  notice  shall  be  given  at  least 
twenty  days  before  the  time  of  sale,  where  all  the  lauds  lie  iu  the  same 
county,  and  at  least  sixty  days,  where  the  lands  lie  in  different  counties.1 
The  court  is  required  by  statute  to  fix  a  day  certain  for  the  return  of 
the  writ  or  order  of  sale.2 

§  1825.  "A  party  who  accepts  a  purpart  at  the  valuation  takes  subject 
to  an  incumbrance  created  by  his  ancestor,  and  such  incumbrance  is  a 
good  defence  to  an  action  for  the  shares  of  the  other  heirs,  which  have 
been  charged  upon  the  premises.3  On  every  partition,  there  is  an 
implied  warranty  of  title  ;4  so  that,  if  either  of  the  parties  be  evicted 
from  his  purpart,  he  is  remitted  to  his  original  rights  and  may  avoid  the 
partition.6  The  amount  assessed  by  the  inquest  for  owelty  of  partition 
is  expressly  created  a  lien  upon  the  same  by  the  act  of  1807,  and  this 
has  not  been  affected  by  any  subsequent  legislation.6  But  if  the  party 
prefer  to  pay  the  amount  of  the  several  shares,  rather  than  hold  his 
property  subject  to  the  lien,  and  the  other  parties  be  absent,  or  releases 
cannot  be  procured,  the  court  will  direct  the  sheriff  to  execute  a  deed 
of  the  premises,  clear  of  the  lien,  upon  payment  into  court  of  the  amount 
of  such  shares.7  The  act  of  1799  provides  for  the  execution  of  a  deed 
by  the  sheriff  to  the  party  taking  at  the  valuation,  subject  to  a  lien  in 
favor  of  the  other  parties,  "  until  payment  be  made  to  them  of  their 
respective  shares  of  the  money." 

§  1826.  Where  a  sale  is  awarded,  on  a  refusal  of  any  of  the  parties  to 
take  at  the  valuation,  the  sheriff,  having  given  notice,  as  required  by  law, 
proceeds  to  sell  as  in  case  of  other  sales  on  execution.  Where  the  lands 
lie  in  several  counties,  the  court  may  order  a  sale  in  the  same  manner  as 
if  they  were  all  situated  in  the  county  where  the  proceedings  are  in- 
stituted ;  and  the  sale  must  be  held  in  the  latter  county,  unless  other- 
wise ordered  by  the  court.8  Such  sales  are  not  subject  to  the  general 
rules  governing  judicial  sales ;  the  court  will  not  compel  the  purchaser 
to  accept  a  doubtful  title  ;9  so  also,  inadequacy  of  price  is  sufficient  per 
se  to  set  aside  a  sale  in  partition;  but  such  order  will  only  be  made  on 
payment  of  interest  to  the  purchaser.10   By  the  act  of  1799,  the  sheriff  is 

1  Act  11   April  1799,  ?2;3Sm.L.         8  Bell  v.  Fulmar,  1  Phila.  43. 

387;  Purd.  1115.  10  Simon    v.    Simon,    1    Miles    404. 

2  Act  29  March  1824,  §2;  8  Sm.  L.  Barle  v.  Barle,  Dist.  Court,  Phila.,  5 
288  Purd.  1115.  May  1849.     Rule  to  set  aside  sheriff's 

3  Seaton  v.  Barry,  4  W.  &  S.  183.  sale  in  partition.     Per  cvriam.     It  is 

4  Strohecker  v.  Housel,  3  Clark  the  well-settled  practice  in  this  court, 
-379.  to  set  aside  a  sale  in  partition,  on  the 

6  Feather  v.  Strohecker,  3  P.  &  W.  ground  of  mere  inadequacy  of  price, 

505.  as  we  are  in  the  habit  of  relieving  a 

6  Wetherill  v.  Warner,  6  Phila.  182.  purchaser  where  there  is  an  irregular- 

For   form   of   scire   facias   to  enforce  ity  in  the  proceedings,  or,  rather,  de- 

owelty  of  partition,  see  Davis  v.  Norris,  feet  in  the  title.    Indeed,  as  these  sales 

8  Penn.  St.  122.                 _  are  generally  resorted  to,  in  order  to 

'  Reed   v.   Lafferty,   District  Court,  pass   the  interest  of  persons  not  mi 

Phila.,  March  1829.  MS.  juris,  it  is  the  especial  duty  of  the  court, 

8  Act   30   March    1869,   P.   L.    15;  to  see  that  the  property  is  not  sacrificed, 

Purd.  1118.  and  their  interest  protected.     In  gen- 
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empowered  to  execute  deeds  to  the  purchasers  for  the  lands  and  tene- 
ments, on  receipt  of  the  purchase-money,  or  security  satisfactory  to  all 
parties,  which  money  or  securities  shall  be  brought  into  court  before  or 
at  the  time  of  the  sheriff's  acknowledging  the  deed  in  open  court,  to  be 
distributed  by  order  of  the  court  amongst  the  parties  entitled  thereto,  in 
lieu  of  their  respective  purparts  of  the  premises,  according  to  their  just 
proportions.  If  the  sheriff  who  made  the  sale  die  or  go  out  of  office, 
before  the  execution  of  the  deed,  the  court  may  make  an  order  for  the 
execution  of  a  deed  by  his  successor.1  If  the  purchase-money  be  paid 
into  court,  the  court  will  appoint  an  auditor  to  report  a  distribution  of 
the  fund,  as  in  other  cases  of  judicial  sales.  Since  the  passage  of  the 
married  women's  act  of  1848,  the  share  of  a  feme  covert  may  be  awarded 
to  her ;  and  she  has  power,  by  the  act  of  1856,2  to  execute  such  releases 
as  may  be  requisite  to  effectuate  the  distribution. 

§  1827.  Record.  It  is  the  duty  of  the  prothonotary,  to  record  the 
inquisition  and  all  orders  of  the  court,  at  the  expense  of  the  parties 
interested,  for  the  fees  allowed  by  law  to  the  recorders  of  deeds,  and  ex- 
emplifications of  such  records  are  evidence  thereof.3  And  by  the  act  of 
1850,  he  is  required  to  keep  a  partition-docket,  in  which  shall  be  entered 
at  length  all  the  proceedings  from  the  commencement  to  the  final  judg- 
ment and  decree;  the  fees  to  be  taxed  as  part  of  the  costs  of  the  pro- 
ceedings.4 An  omission,  however,  to  record  the  proceedings  will  not 
vitiate  a  sale  in  partition.5  Where  the  lands  lie  in  several  counties,  an 
exemplification  of  the  record  is  required  to  be  filed  in  each  county  where 
any  of  the  real  estate  is  situate ;  and  such  exemplification  will  have 
the  same  effect  as  the  original  record.6 

§  1828.  Costs.  It  is  provided  by  statute,  that  the  costs,  in  all  cases  of 
partition,  with  a  reasonable  allowance  to  the  plaintiffs,  for  counsel  fees, 
to  be  taxed  by  the  court  or  under  its  direction,  shall  be  paid  by  all  the 

eral,  the  court  cannot  do  this,  unless  sale,  on  the  condition  of  indemnifying 

some  one  party  brings  the  case  before  the    purchasers.      Ordered,    that    the 

us  ;  when  it  is  before  the  court,  it  is  money  paid  in  to  the  sheriff  be  repaid, 

evidently  not  a  ease  in  which  any  fault  with  interest  from  the  time  it  was  so 

or  default  of  the  party  applying  ought  paid,  and  the  cost  of  drawing  the  deed, 

to  affect  our  determination.     Indeed,  it  if  deed  or  deeds  were  drawn,  before 

has  often  occurred  to  me,  that  it  would  notice  of  the  rule  to  set  aside  the  sale 

be  a  wise  legislative  provision  that,  in  and  thereupon,  rule  absolute, 

every  case  of  the  partition  of  an  estate  1  Act  29  March  1824,  8  Sm.  L.  287 

owned  in  part  or  in  the  whole  by  per-  Purd.  1117. 

sons  not  served  with  process,  minors,  2  Act  11  April  1856,  g  4,  P.  L.  315 

or  feme  coverts,  the  court  should  ap-  Purd.  1009. 

point  an  auditor  or  examiner  to  inquire  3  Act  9  April  1849,  §8,  P.  L.  526 

and  report  upon  the  proceeding,  before  Purd.  1118. 

giving  a  final  judgment,  or  permitting  4  Act  25  April  1850,  g  27,  P.  L.  574 

the  sheriff   to  acknowledge  his  deed.  Purd.  1118. 

In  this  case,  the  sale  was  of  eighteen  6  Girard  Life  Insurance  Co.  v.  Far. 

distinct    pieces   of    property,  some   of  mers'  and  Mechanics'  Bank,  57  Penn 

which  show,  according  to  the  deposi-  St.  388. 

tion,  a  very  gross  sacrifice,  others  not  6  Act  20  February  1854,  P.  L.  89 

so  great.     In  reference  to  all,  however,  Purd.  1113. 
we  think  it  is  our  duty  to  order  a  re- 
VOL.  II. — 15 
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parties,  in  proportion  to  their  several  interests.1  This  statute,  however, 
does  not  authorize  the  taxation  of  counsel  fees,  in  the  ordinary  sense  of 
the  words,  as  part  of  the  costs  ;  it  only  extends  to  services  in  procuring 
searches,  formal  motions  and  the  preparation  of  papers  and  conveyan- 
cing. Iri  proceedings  in  partition,  a  common  benefit  is  secured  to  all 
the  parties;  the  natural  and  obvious  object  of  the  statute  was,  to  enforce 
a  contribution  from  each,  proportioned  to  his  share  of  the  common 
service  rendered  to  them  all ;  each  of  the  parties  would  thus  pay  for 
the  aid  he  had  received.  But  if  counsel  fees  for  conducting  an  expen- 
sive contest  were  to  be  allowed,  he  would  be  paying  for  hostility  and 
attack,  and  not  for  aid ;  it  would  be  straining  the  law,  to  give  it  such  a 
scope  f  the  design  of  the  law  was  to  place  parties  upon  an  equality  as 
to  the  expenses  of  effecting  partition  among  them ;  it  was  not  designed 
to  enable  a  litigant  to  saddle  the  costs  of  his  litigation  upon  others.3 
Costs  are  not  recoverable  on  a  verdict  for  the  defendant,  on  the  plea  of 
non  tenent  insimul.* 

§  1829.  We  have  in  the  preceding  pages  attempted  to  give  the 
practice  in  a  common-law  action  of  partition,  under  the  legislation  of 
this  commonwealth ;  it  must  be  admitted,  that  the  subject  is  in  great  con- 
fusion, owing  to  the  contradictory  legislation  of  the  last  few  years ;  every 
man  who  had  a  case  of  partition  pending  in  the  courts,  appears  to  have 
gone  to  the  legislature,  and  procured  the  passage  of  an  act  of  assembly, 
without  any  regard  to  the  state  of  the  existing  law  ;  and  thus  the  har- 
mony of  our  system  has  been  entirely  destroyed.  There  is  no  branch 
of  the  law  that  more  requires  a  careful  revision  than  that  of  the  com- 
mon-law action  of  partition.  Fortunately,  the  profession  still  have  the 
remedy  in  equity,  and  the  proceeding  in  the  orphans'  court. 

1  Act  27  April  1864,  P.  L.  641;  See  act  17  April  1856,  $2,  P.  L.  386, 
Purd.  1118.  Purd.    1114,   as   to   the   sheriff's   and 

2  Grubb's  Appeal,  82  Penn.  St.  23,  jurors'  fees,  where  the  lands  lie  in  dif- 
30.  ferent  counties. 

8  Snyder's  Appeal,  54  Penn.  St.  67.         4  Shaw  v.  Irwin,  25  Penn.  St.  347. 
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I.  Of  the  action  of  ejectment. 
§  1830.  History.  It  will  be  impossible  for  the  student  to  understand 
the  method  of  this  time-honored  form  of  action,  without  an  examination 
of  those  ancient,  obsolete  devices  of  the  English  law  which,  disregarded 
though  they  be  at  present,  and,  as  it  were,  buried  from  observation,  yet 
form  the  support  and  ground-plan  of  the  modern  structure.  Anciently, 
possession  of  land  could  only  be  obtained  by  a  real  action,  which  could, 
therefore,  be  maintained  only  by  a  freeholder.  Lessees  could  have 
redress  only  by  an  action  against  their  lessors  on  the  covenants  of  the 
lease,  which  restored  to  them  their  term  and  damages  for  the  ouster,  but 
when  they  were  ejected  by  strangers,  claiming  under  a  title  superior  to 
that  of  the  lessors,  or  by  a  grantee  of  the  reversion  (who  could  at  any 
time  destroy  the  term  by  a  common  recovery),  they  had  no  means  of  re- 
covering the  term  itself,  or,  in  other  words,  the  possession  of  their  farms. 
About  the  year  1500,  when  long  leases  became  customary,  lessees  found 
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that  equity  would  give  what  the  common  law  denied,  and  therefore 
compelled  their  lessors  or  ejectors,  by  a  suit  in  chancery  for  specific  per- 
formance, to  restore  to  them  the  possession  of  the  demised  lands  and  the 
remainder  of  their  terms ;  hereupon,  the  common-law  courts,  seeing  a 
very  profitable  branch  of  business  deserting  their  halls,  came  to  their 
own  rescue,  and  decided  that  lessees,  by  the  use  of  a  writ  of  ejectment, 
could  obtain  a  judgment  to  recover  the  term,  and  a  writ  of  possession 
thereupon.  To  effect  this  end,  without  violating  the  proprieties  of  the 
common  law,  it  was  decided,  that  the  plaintiff  must  make  out  four  points 
before  the  court,  viz.,  title,  lease,  entry  aud  ouster.  First,  he  must  show  a 
good  title  in  his  lessor,  which  brings  the  matter  of  right  completely 
before  the  court ;  secondly,  that  the  lessor,  being  so  seised,  by  virtue  of 
such  title,  made  him  a  lease  of  the  present  term ;  thirdly,  that  he,  the 
lessee  or  plaintiff,  did  enter  or  take  possession,  in  consequence  of  such 
lease ;  and  lastly,  that  the  defendant  ousted  or  ejected  him.  The  lease, 
entry  and  ouster  were  all  actual,  and  performed  on  the  land  itself,  by 
the  plaintiff  and  any  third  person  for  whom  the  real  defendant  was, 
subsequently,  before  trial,  substituted. 

§  1831.  This  cumbersome  formality  obtained  for  a  hundred  and  fifty 
years,  until  Cromwell's  time,  when  Lord  Chief  Justice  Kolle,  in  obe- 
dience to  the  reforming  spirit  of  the  times,  invented  a  new  and  easier 
method  of  trying  titles,  under  this  same  form  of  action.1  As  the  sole 
object  of  the  writ  was  to  try  the  title,  all  the  rest — lease,  entry  and 
ouster — were  turned  into  a  string  of  legal  fictions,  wherein,  at  times, 
fictitious  plaintiffs  sued  fictitious  defendants,  and  wherein,  before  trial, 
the  genuine  flesh-and-blood  parties  were  admitted  to  the  suit,  on  the 
condition  that  they  would  waive  dispute  on  all  points,  except  the  bare 
question  of  title.  The  damages  recovered  in  these  actions  were  (since 
the  title  was  the  principal  question)  very  small  and  inadequate,  a  shil- 
ling or  so  ;  in  order,  therefore,  to  complete  the  remedy,  after  a  recovery 
in  ejectment,  the  successful  suitor,  if  he  had  been  long  detained,  from  his 
lawful  possession,  brought  an  action  of  trespass  to  recover  the  mesne 
profits.2  The  main  objection  which  experience  revealed  against  this 
form  of  ejectment  was,  that,  although  taking  the  place  and  fulfilling  the 
offices  of  a  real  action,  it  could  be  brought  over  and  over  again  ;  but 
real  actions  cannot  be  brought  twice  for  the  same  thing;  ejectment, 
Mies  quoties.  Hereupon,  equity  interposed  its  protection,  and  when  two 
or  more  verdicts  had  been  obtained  upon  the  same  title,  and  to  the  satis- 
faction of  the  court,  the  courts  of  equity  granted  a  perpetual  injunction 
to  restrain  the  party  from  bringing  any  further  ejectment.  This,  in 
very  general  terms,  was  the  state  of  the  law  in  England  on  this  subject, 

1  See  Boyd  v.  Cowan,  4  Dall.  140.  not  the  plaintiff  be  ready,  at  the  trial 

'  In     Treherne     v.     Gressingham,  of  the  ejectment,  to  prove  his  damages, 

Barnes  87,  the  court  observed  "that  which  may  be  recovered  in  that  action 

these  actions  for  mesne  profits  (which  without  bringing  a  second  for  mesne 

are   grown  very  fashionable)   tend  to  profits." 

create   double   expense.     Why  should 
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which  prevailed  in  the  early  days  of  her  colonies  in  this  country,  and 
in  her  own  courts,  until  1852. 

§  1832.  In  this  state,  we  struggled,  with  more  or  less  success,  against 
these  cumbrous  fictions,  until  1806,  when,  by  an  act  of  assembly,  all  the 
ends  of  real  justice  were  attained  by  a  simple  and  intelligible  process. 
The  intervention  of  the  casual  ejector,  and  the  seuseless  jargon  of  lease, 
entry  and  ouster,  formerly  so  essential,  are  now  dispensed  with ;  a  cir- 
cumstance which  renders  useless  the  introduction  of  cases  applicable 
only  to  the  ancient  practice.  The  act  of  assembly,  instead  of  the 
process  by  declaration,  prescribes  a  writ  of  ejectment,  substitutes  real 
for  nominal  parties,  and  entirely  lays  aside  the  mere  fictions,  without 
making  any  alteration  in  the  parties'  rights,  or  any  substantial  change 
in  the  action  itself.1  To  render  the  system  as  perfect,  and  justice  as 
attainable  as  possible,  our  courts  are  fully  empowered  to  alter  and 
amend  the  practice,  and  institute  any  rules  in  the  action  of  ejectment, 
which  they  may  deem  beneficial,  with  the  assistance  of  the  legislature.2 

§  1833.  There  is  nothing  in  the  action  of  ejectment  by  writ,  that  alters 
the  consequences  of  a  recovery  in  ejectment,  from  those  of  the  common 
law  ;  it  substitutes  the  writ  for  the  declaration,  the  real  for  the  fictitious 
parties ;  but  the  mode  of  trial  and  the  issue  are  the  same.  When  the 
writ  was  substituted,  it  was  very  early  discovered,  that  this  reformation, 
as  it  was  intended  to  be  by  the  legislature,  would  be  attended  with 
doubts  and  difficulties;  some  supposed  the  writ  partook  of  the  nature 
of  a  writ  of  right,  where  one  verdict  and  one  judgment  would  be  con- 
clusive of  the  right  itself;  difficulties  likewise  arose  as  to  the  mode  in 
which  the  landlord  was  to  be  admitted  to  defend,  and  the  defendant  to 
enter  his  defence,  and  to  the  operation  of  the  sheriff's  return  relating  to 
parties  in  possession.  The  succeeding  legislature,  to  remove  these  doubts, 
passed  the  supplement  of  13th  April  1807,  which  declares  that  the  writ 
of  ejectment  prescribed  by  the  act  of  1806  shall  give  remedy  as  fully 
and  effectually  as  in  ejectments  in  the  form  theretofore  used.  It  prescribes 
the  plea  to  be  that  of  not  guilty ;  provides  for  landlords  being  made 
defendants ;  declares  that  the  right  is  not  barred  by  one  verdict  in 
ejectment;  and  makes  the  sheriff's  return  prima  facie  evidence  that  the 
persons  on  whom  he  has  served  the  writ  are  in  possession.  So  that  the 
effect  of  a  judgment  in  ejectment  is  precisely  the  same  as  at  common  law, 
with  the  exception  of  the  bar  of  two  successive  verdicts  and  judgments ; 
it  is  a  possessory  action,  and  the  legislature  declare  that  the  writ  of 
ejectment  shall  give  as  full  and  effectual  relief  as  the  fictitious  form, 
by  declaration.3 

§  1834.  At  the  very  outset,  we  perceive  that  the  remedies  to  be  at- 
tained by  this  form  of"  action  are  twofold :  1.  Where  the  object  to  be 
gained  is  possession4 — where  the  recovery  of  the  land  itself  is  sought 
for ;  and  thus,  in  this  state,  it  is  almost  the  only  action  for  trying  title  :5 

1  Murray  v.   Garretson,   4  S.  &  R.     Duncan,  J. 

]34.  J  "  Cooper  v.  Smith,  9  S.  &  R.  31. 

2  Boyd  v.  Cowan,  4  Dall.  1 40.  5  Morris  v.  Vanderen,  1  Dall.  67. 

3  Osbourn  v.  Osbourn,  11  S.  &R.  57; 
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2.  "Where  the  end  to  be  attained  is  the  enforcement  of  the  specific  per- 
formance of  a  contract,  either  by  the  recovery  of  the  land  itself,  or  of 
money  instead  of  the  land ;  in  other  words,  it  enforces  the  equity  of  a 
plaintiff  relative  to  land,  and  compels  the  payment  of  money  charged 
on  land,  where  there  is  no  common-law  remedy.1  We  will  examine  both 
species  of  the  action,  in  their  order,  as  they  are  attended  by  different 
consequences ;  the  one  being  a  mere  legal  action,  the  other  a  substitute 
for  a  bill  in  equity. 

§  1835.  When  ejectment  lies.  It  is  a  maxim  of  the  common  law, 
that  ejectment  will  not  lie  for  anything  whereon  an  entry  cannot  be 
made,  or  of  which  the  sheriff  cannot  deliver  possession ;  in  other  words, 
it  is  only  maintainable  for  corporeal  hereditaments.2  Thus,  ejectment 
will  not  lie  to  enforce  payment  of  a  ground-rent,  reserved  upon  a  con- 
veyance in  fee  f  the  grantor,  in  such  case,  unless  a  clause  of  re-entry  be 
expressly  reserved,  has  no  title,  legal  or  equitable,  to  the  land  ;  and  the 
rent  is  but  an  incorporeal  hereditament ;  so,  ejectment  will  not  lie  for 
the  strip  of  land  covered  by  a  party-wall — a  party-wall  is  a  mere  ease- 
ment.4 But  where  a  boiler,  engine  and  stack  were  erected  upon  the 
lands  of  the  plaintiff,  at  the  joint  expense  of  himself  and  the  defendant, 
under  an  agreement  to  use  the  same  as  a  common  source  of  power,  with- 
out limitation  as  to  time,  the  interest  thus  created  is  in  the  nature  of  real 
estate,  for  which  an  ejectment  will  lie,  in  case  of  an  ouster.5  If  a  rail- 
road company  enter  on  lands,  without  first  paying  or  securing  the  dam- 
ages to  the  owner  of  the  soil,  the  latter  may  maintain  ejectment;6 
where,  however,  land  is  taken  for  the  construction  of  a  state  canal,  and 
the  former  owner  recovers  a  personal  judgment  for  his  damages  against 
the  grantee  of  the  state,  he  cannot  enforce  payment  thereof  by  eject- 
ment.7 A  party  cannot  maintain  ejectment  for  land  in  his  own  posses- 
sion ;8  it  cannot  be  made  a  substitute  for  an  action  of  trespass.9 

§  1836.  This  action  may  also  be  resorted  to,  upon  non-payment  of 
money  due  under  a  mortgage,  although  a  different  mode  of  proceeding  is 
given  by  the  act  of  assembly,  and  this,  even  after  judgment  upon  a  bond 
for  the  same  debt  ;10  it  is  also  a  proper  mode  of  enforcing  the  payment 
of  instalments  due  on  a  mortgage.  It  has  always  been  held,  that  eject- 
ment lies  on  a  mortgage,  because  the  act  which  provides  a  scire  facias 
gives  no  remedy,  where  the  object  is  not  to  turn  the  land  into  money  ;u 

1  Gause  v.  Wiley,  4  S.  &  R.  528.  '  North  Branch  Canal  Co.  v.  Hireen 

2  Black  v.  Hepburne,  2  Yeates  331.  44  Penn.  St.  418. 

3  Renege  v.  Elliott,  9  Watts  258.  b  Kribbs  v.  Downing,  25  Penn.  St. 
*  Robinson  v.  Gunnis,  2  W.  N.  C.  399.     Buchanan  v.   Streper,  35    Lee 

224.     It  will  not  lie  for  the  privilege  Int.  274. 

of  use  of  a  landing-place,  held  in  com-  9  Oorley  v.  Pentz,  76  Penn.  St.  57. 

mon  with  other  citizens.     Graham  v.  And  see  Narehood  v.  Wilhelm  69  Ibid'. 

Bickham,  2  Yeates  33.  64. 

5  Hill  v.  Hill,  43  Penn.  St.  521.  10  Bautleon  v.  Smith,  2  Binn.  153. 
One  entitled  to  a  right  of  mining  in  Wharf  v.  Howell,  5  Ibid.  504.  McCall 
the  land,  may  maintain  ejectment,  v.  Lenox,  9  S.  &  R.  304.  Smith  v. 
Turner  v.  Reynolds,  23  Ibid.  199.  Shuler,  12  Ibid.   240.     Fluck    v.    Re- 

6  McClintonu.  Railway  Co.,  66  Penn.  plogle,  13  Penn.  St.  406. 

St-  401.  »'  Knaub  v.  Bsseck,  2  Watts  282. 
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the  remedy  by  scire  facias,  prescribed  by  our  act  of  assembly,  does  not 
exclude  the  remedy  by  ejectment  on  a  mortgage,  because  they  are 
different  in  their  objects  and  results.1  If  the  mortgage  contain  a  cove- 
nant to  pay  the  debt,  there  would  seem  to  be  no  reason  why  ejectment 
should  not  lie,  after  judgment  in  an  action  of  covenant;2  and  formerly 
this  was  the  mortgagee's  only  remedy,  having  no  court  of  equity  in 
Pennsylvania.  His  liability  to  the  mortgagor's  equity  of  redemption 
rendering  it  a  very  inconvenient  mode  of  enforcing  payment,  the  act  of 
1705  was  passed,  giving  the  remedy  by  scire  facias.  The  assignees  of  a 
mortgagee's  administrator  may  also  maintain  ejectment  f  so  also,  the 
heirs  of  a  surviving  trustee;4  and  suits,  brought  by  assignees  or  trus- 
tees may  be  maintained  in  their  own  names — plaintiffs  in  ejectment  not 
being  bound  to  show  on  the  record  in  what  right  they  sue.5  This  form 
of  action  also  furnishes  one  of  the  remedies  by  which  a  landlord  may 
recover  possession  of  lands  against  his  tenant  ;6  but  he  cannot  maintain 
it  against  a  tenant  for  years,  until  the  lease  expires.7  Where  the  lease 
is  for  a  definite  period,  at  its  expiration,  he  may  bring  ejectment,  and 
it  is  immaterial  whether  or  not  he  has  given  notice  to  quit  in  three 
months.8  So,  a  person  entitled  to  possession  under  a  lease  may  maintain 
ejectment.9 

§  1837.  It  is  the  general  understanding,  in  Pennsylvania,  that  a 
widow  cannot  support  ejectment  for  her  thirds  or  dower  at  common  law, 
nor  for  her  interest  under  the  intestate  law.10  If  she  should  join  with 
the  heirs  in  ejectment  for  the  land,  a  nonsuit  will  be  entered  as  to  her,  and 
the  other  plaintiffs  may  recover  that  to  which  they  are  entitled.11  One 
reason  why  she  ought  not  to  be  able  to  support  ejectment  is,  that  it 
does  her  no  good ;  she  must  still  proceed  under  the  intestate  laws,  or 
bring  her  writ  of  dower.12  Since  the  act  of  1834,  giving  the  orphans' 
court  equity  jurisdiction  in  the  case  of  legacies  charged  upon  the  land, 
ejectment  will  not  lie  to  enforce  a  provision  in  a  will,  by  which  the 
payment  of  a  sum  of  money  or  the  support  of  a  widow,  &c,  is  charged 
upon  land.13 

§  1838.  Equitable  ejectment.  So  far  as  the  principles  upon  which 
it  is  founded  are  concerned,  the  rules  by  which  it  is  to  be  governed,  and 
the  groundwork  of  the  judgment,  this  action  is  similar  to  a  bill  in 
equity.14    Ejectment  on  an  equitable  title  is,  in  substance,  a  bill  for 

1  Martin  v.  Jackson,  27  Penn.  St.  Bratton  v.  Mitchell,  7  Watts  113. 
504.  Gourley  v.  Kinley,  66  Penn.  St.  270. 

2  Bantleon  v.  Smith,  3  Binn.  153.  "  O'Keson  v.  Silverthorn,  6  W.  &  S. 

3  Simpson  v.  Amnions,  1  Binn.  177.  246.  Hinckle  v.  Riffert,  6  Penn.  St. 
McCall  v.  Lenox,  9  S.  &  It.  304.  196.     Act  31  March   1823,  8  Sm.  L. 

4  Crunkelton  v.  Evert,  3  Yeates  570.  141 :  Purd.  535. 

6  Cooper  v.  Henderson.  6  Binn.  190.  12  Bratton  v.  Mitchell,  7  "Watts  115. 

6  Alden  v.  Lee,  1  Yeates  160.  13  Craven  v.  Bleakney,  9  Watts  19. 

7  Stofflit  v.  Troxell,  8  W.  &  S.  340.  Downer  v.  Downer,  Ibid.  60.     Strick- 

8  Evans  v.  Hastings,  9  Penn.  St.  ler  v.  Sheaffer,  5  Penn.  St.  240.  Reed 
273.  v.  Reed,  Ibid.  241  n.  Mohler's  Appeal, 

9  Earns    v.   Tanner,   66   Penn.   St.  8  Ibid.  26. 

297.  "  Peebles  v.  Reading,  8  S.  &  R.  491. 

10  Pringle  v.   Gaw,  5    S.  &  R.  536.     Gause  v.  Wiley,  4  Ibid.  528.     Marlin 


232  EJECTMENT. 

specific  performance,  and  is,  therefore,  governed  by  general  principles  of 
equity;1  this  further  appears  by  the  rule  relating  to  the  use  of  this 
form  of  action,  which  is,  that  wherever  the  chancellor,  in  England,  will 
enforce  articles  of  agreement,  or  decree  a  conveyance,  the  same  relief 
will  be  obtained  by  our  common-law  procedure.2  A  vendee  of  land, 
therefore,  who  has  fulfilled  his  portion  of  the  contract,  by  payment  or 
tender,  may  obtain  possession  by  this  form  of  action.3  "An  ejectment  to 
enforce  specific  performance  of  a  purchase,  being  with  us  a  substitute 
for  a  bill  in  equity,"  says  Gibson,  C.  J.,  "is  to  be  affected  with  all  those 
considerations  that  would  affect  a  bill  for  that  purpose  in  the  contempla- 
tion of  a  chancellor;  with  him,  the  enforcement  of  the  contract  is  not 
of  right,  but  of  grace;  and  he  withholds  the  exercise  of  his  extra- 
ordinary power,  wherever  there  is  a  doubt  about  the  facts  on  the  basis 
of  which  it  is  invoked."4 

§  1839.  In  Pennsylvania,  specific  enforcement  of  a  contract,  by  eject- 
ment, depends  upon  the  equity  and  justice  of  the  case  ;  and  there  might, 
therefore,  be  a  case  where  the  agreement  was  sound  and  good,  and 
mutually  obligatory  upon  the  parties,  and  yet  where  specific  performance 
would  not  be  enforced.5  Therefore,  proof  of  a  contract  which  might  be 
insufficient  to  justify  a  decree  of  specific  performance  is  a  good  defence 
in  an  action  of  ejectment,  which  is  to  be  regarded  as  a  bill  in  equity 
brought  by  the  holder  of  the  legal  title.6  In  this  same  case,  Woodward, 
J.,  says:  "Before  a  chancellor  would  decree  specific  performance,  which 
is  of  grace,  not  of  right,  he  would  require  to  be  shown  very  clearly  what 
the  contract  was — that  it  was  fair  and  conscionable,  executory,  founded 
on  sufficient  consideration,  and  so  far  executed  that  it  would  be  a  fraud 
on  the  vendee  or  his  heirs,  not  to  execute  it  fully.  The  party  seeking 
specific  performance  must  show  affirmatively  that  he  has  beeu  in  no 
default  which  cannot  be  explained  or  excused,  and  that  he  has  taken  all 
proper  steps  towards  performance  on  his  own  part ;  for  mutuality  is  of 
the  essence  of  all  contracts,  and  indispensable  to  move  the  conscience 
of  a  chancellor ;  a  promise  to  convey  is  only  one  side  of  the  contract, 
and,  without  a  counterpart,  is  nude."  "A  fiction,"  says  Gibson,  C.  J., 
"by  which  equity  is  enabled  to  look  on  things  agreed  to  be  done,  as  act- 
ually done,  enables  us,  when  we  had  not  chancery  powers,  and  still  enables 
us,  when  we  have,  to  sustain  an  ejectment  on  an  executory  agreement; 
and  it  is,  consequently,  unnecessary  to  presume  a  conveyance  to  those 
who  are  entitled  to  have  it."7 

v.  Willink,  7  Ibid.  297.    Muse  v.  Let-  Dowell  v.  Ingersoll,  5   S.   &  R.   105. 

terman,  13  Ibid.  171.  Cope  v.  Smith,  8  Ibid.  115. 

1  Deitzler  v.  Mishler,  37  Perm.  St.  *  Brawdy  v.  Brawdy,  7  Penn.  St. 
82.     See  supra,  §  36-7.  158.     See  also  Bishop  v.  Reed,  3  W  & 

2  Peebles  v.  Reading,  8  S.  &  R.  491.  S.  264. 

Cope  v.  Smith,  Ibid.  115.     Coolbaugh  5  Remington  v.  Irwin,  14  Penn    St 

v.  Pierce,  Ibid.  419.     MoCall  v.  Lenox,  145. 

9   Ibid.  315.     Muse  v.  Letterman,  13  6  Greenlee  v.  Greenlee,  22  Penn  St 

Ibid.  171.    Moody  v.  Vandyke,  4  Binn.  225. 
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§  1 840.  To  supply,  as  far  as  they  can,  the  want  of  a  court  of  chancery, 
our  courts  of  law  consider  that  as  done  which  chancery  would  decree  to 
be  done ;  and  that  is  the  reason  why  an  action  of  ejectment  may  be  sup- 
ported, in  this  state,  on  an  equitable  title.1  Thus,  if  A.  agree  with  B. 
for  the  purchase  of  land,  enter  and  pay  the  purchase-money,  A.  is 
considered  in  the  same  situation  as  if  he  had  received  a  conveyance  from 
B.,  because  the  latter  might  be  compelled  in  chancery  to  execute  a  con- 
veyance.2 The  plaintiff  in  an  ejectment  against  the  seller  of  lands, 
occupies  the  place  of  an  applicant  to  a  court  of  equity  for  a  decree  to 
compel  a  specific  performance  of  a  contract.  Ejectment  may  be  sus- 
tained to  enforce  an  equity,  but  only  as  a  substitute  for  a  bill,  and 
subject  to  all  the  considerations  by  which  a  claim  to  have  the  land  itself 
may  be  defeated.3  The  case  of  a  defendant,  also,  is  like  that  of  a 
defendant  in  chancery,  where,  if  the  fact  on  which  the  equity  of  a  bill 
arises,  be  denied  by  the  answer,  and  the  equity  is  proved  but  by  one 
witness  for  the  plaintiff,  he  can  never  have  a  decree ;  but  in  one  or  both 
instances,  the  proof  would  be  complete,  if  one  witness  swore  to  the  fact 
directly,  and  a  variety  of  circumstances  were  adduced,  from  which  the 
same  fact  would  naturally  be  inferred.4 

§  1841.  An  action  of  ejectment  may  be  brought  by  a  cestui  que  trust 
against  a  trustee,  in  the  nature  of  a  bill  to  enforce  the  execution  of  the 
trust  f  and  a  resulting  trust  as  to  land  may  be  established  by  parol, 
and  may  be  maintained  by  ejectment.6  Ejectment  lies  by  the  heirs  of 
a  grantor,  against  a  grantee,  to  obtain  possession  of  land  which  was  con- 
veyed by  the  former  to  the  latter,  under  contemporaneous  parol  decla- 
rations from  the  latter,  that  he  held  it  in  trust  for  the  former,  the  heirs 
of  the  grantee  being  in  possession  at  the  time  the  ejectment  was  brought.7 
Where  a  vendor  recovered  in  ejectment  to  compel  specific  performance 
of  articles,  on  which  more  than  half  the  purchase-money  had  been  paid, 
and  a  settlement  was  subsequently  made,  by  which  the  land  was  to  be 
given  up  to  the  vendee,  he  giving  a  judgment,  payable  after  his  death, 
for  the  amount  found  due  thereby,  which  judgment  was  duly  entered,  it 
was  held,  that  the  delay  of  the  vendee  to  enforce  execution  of  this  last 
agreement,  for  eighteen  years,  during  which  time  the  land  had  risen 
considerably  in  value,  was  no  bar  to  an  ejectment  by  him  therefor,  the 
rents  and  profits  having  more  than  paid  the  interest  on  the  judgment 
during  that  period,  and  there  being  evidence  to  show  that  he  had,  in 
fact,  not  abandoned  the  contract.8  Equity  will  not  complete  a  convey- 
ance void  at  law,  unless  there  be  fairness  and  a  meritorious  considera- 
tion.9 Ejectment  does  not  lie  for  purchase-money  payable  in  futuro, 
after  delivery  of  a  deed  of  conveyance.10 

1  Vincent  v.  Huff,  4  S.  &  R.  301.  7  Murphy  v.  Hubert,  7  Penn.  St.  420. 

2  Moody  v.  Vandyke,  4  Binn.  41.  8  McLaughlin  v.  Shields,  12  Penn. 

3  Pennock  v.  Freeman,  1  Watts  401.     St.  283. 

Henderson  v.  Hays,  2  Ibid.  148.  9  Stickney  v.  Borman,  2  Penn.  St. 

4  Minskeru.  Morrison,  2  Yeates344.  67. 

5  Altimus  v.  Elliott,  2  Penn.  St.  62.  10  Zentmyer   v.    Mittower,    5    Penn. 

6  Lynch  v.  Cox,  23  Penn.  St.  265.  St.  403. 
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§  1842.  The  remedy  by  scire  facias  on  a  mortgage  does  not,  as  we  have 
seen,  exclude  the  remedy  by  ejectment.1  But  a  vendor  who  delivers  a 
deed,  without  taking  a  mortgage,  or  otherwise  securing  a  lien  for  the 
purchase-money,  by  written  evidence  of  it,  cannot  enforce  performance 
of  the  contract  by  ejectment.2  This  form  of  action  may  be  supported 
on  a  contract  in  writing  for  the  sale  of  land,  signed  and  sealed  by  one 
as  agent  for  the  grantor,  although  the  agent's  warrant  was  not  sealed.3 
A  consideration  which  amounts  to  a  covenant  cannot  be  enforced  by 
ejectment.4  The  general  rule  is,  that  where  a  person  obtains  the  posses- 
sion of  land,  under  a  contract  with  another  for  the  purchase  of  it,  he  will 
not  be  permitted  to  set  up  an  independent  title,  to  protect  a  hostile  pos- 
session ;  he  must  pay  the  purchase-money,  or  restore  the  possession.5 

§  1843.  Here,  however,  a  very  important  equity  maxim  obtains, 
whereof  it  is  befitting  to  cite  some  leading  examples :  A  party  claim- 
ing under  an  equitable  title,  must  do  equity  before  he  can  recover;6  and 
it  is  a  rule,  that  unless  the  plaintiff  can  enforce  specific  execution  of  a 
contract,  he  cannot  maintain  ejectment  ;7  he  cannot,  therefore,  recover, 
until  he  has  paid  or  tendered  the  purchase-money  under  the  contract.8 
Where  the  plaintiff  retains  the  legal  title,  it  is  not  requisite  that,  in 
order  to  maintain  ejectment  for  the  purchase-money,  against  the  vendee 
under  articles,  he  should  have  tendered  a  deed  before  suit  brought ; 
it  is  enough,  that  he  tender  or  file  a  deed  in  court,  on  the  trial ; 
and  if  the  deed  filed  be  erased,  a  court  of  error  will  allow  the  plain- 
tiff to  execute  a  new  one  in  its  stead.9  Though,  where  a  vendor  of 
land  covenants  to  convey  upon  the  payment  of  a  certain  portion  of  the 
purchase-money,  he  cannot  maintain  ejectment  against  the  vendee,  when 
the  prescribed  portion  has  been  paid ;  yet,  this  principle  does  not  apply, 
where  there  are  stipulations  still  uncomplied  with,  which  are  made  by 
the  agreement  of  the  parties  prerequisites  to  a  conveyance.10  "Equity," 
says  Judge  King,  "  requires  of  a  vendor  asking  its  aid  to  compel  the 
specific  performance  of  a  contract,  to  show  himself  ready,  prompt  and 
eager,  and  therefore,  time  alone  is  a  sufficient  bar  to  the  aid  of  the 
court ;  but  the  rule  is  mutual,  and  applies  to  both  parties,  and  a  pur- 
chaser will  not  be  assisted,  when  he  has  made  frivolous  objections  to  the 
title  and  trifled  or  shown  backwardness  to  perform  his  part  of  the  agree- 
ment, especially,  if  circumstances  are  altered."11   If,  by  its  terms,  posses- 

1  See  supra,  §  1836.  v.  Morrison,  2  Yeates  344.    It  is  other- 

2  Myers  v.  Myers,  25  Penn.  St.  100.       wise,  if  a  vendor  enter  upon  his  ven- 
"  Baum    v.    Dubois,   43    Penn.   St.     dee,  claiming  under  an  adverse  title ; 

260.  in  such  case,  the  latter  may  recover, 

4  Perry  v.  Scott,' 51  Penn.  St.  119.  without  a  previous  tender  of  the  pur- 

6  Ilersey  v.  Turbett,  27  Penn.  St.  418.  chase-money  ;  justice  may  be  done  by 

6  Werkheiser  v.  Werkheiser,  3  Rawle  a  conditional  verdict.  Chase  v  Irvin 
326.     Hauberger  v.  Root,  5  Penn.  St.  87  Penn.  St.  286. 

112-  9  Markley  v.  Swartzlander,  8  W.  & 

7  Vincent  v.  Huff,  4  S.  &  R.  301.  S.  172.  Hall  v.  Holmes,  4  Penn  St 
Marlin  v.  Willink,  7  Ibid.  297.  251.  ' 

8  Smith  v.   Patton,    1    S.  &  R.  80.       '«  Biddle  v.  Moore,  3  Penn.  St.  161 
Gause  v.  "Wiley,  4  Ibid.  538.     Minsker        "  Dalzell  v.  Crawford,  1  Pars.  56. 
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sion  is  to  precede  payment,  and  it  is  delivered,  after  which  the  vendee  is 
ousted,  he  need  not  tender  the  purchase-money,  before  ejectment,  because 
he  had  the  right  of  possession,  before  payment.1  In  such  cases,  it  is  the 
practice,  for  the  plaintiff  to  file  an  agreement,  during  the  trial,  that,  in 
case  the  verdict  should  be  in  his  favor,  judgment  should  not  be  entered 
before  payment  of  the  balance  of  the  purchase-money,  to  be  ascertained 
by  auditors.  This  is  done  to  obviate  the  objection,  that  chancery  prin- 
ciples will  not  be  adopted  by  the  court,  where  they  cannot  do  full  and 
complete  justice  between  the  parties ;  the  court  cannot,  however,  com- 
pel a  defendant  to  submit  to  such  proceedings ;  he  may  join  in  them, 
and  thus  obtain  payment,  before  he  gives  up  possession,  or  he  may  try 
the  plaintiff's  title  in  a  new  ejectment,  or  sue  him  for  the  purchase- 
money.2 

§  1844.  This  action  affords  the  same  remedy  to  the  vendor  against  his 
vendee,  whom  he  has  put  in  possession,  if  the  latter  omit  to  pay  the  con- 
sideration-money f  so,  even  after  part  payment,  ejectment  lies,  if  the 
times  of  payment  of  the  balance  have  expired,  before  suit  brought.  In 
such  case,  the  legal  title  remains  in  the  vendor,  who  may  recover  in 
ejectment,  and  equity  would  grant  no  relief  to  the  defendant,  except  on 
payment  of  all  the  purchase-money  due.4  Chancery  would,  however, 
relieve  a  defendant  against  even  the  lapse  of  time,  if  the  delay  has  not 
been  unreasonable ;  so,  where  a  considerable  part  of  the  purchase- 
money  has  been  paid,  possession  taken  and  improvements  made,  they 
would  be  less  rigid  in  the  consideration  of  time.5  The  seller  of  land, 
although  he  conveys  it,  retains  an  equitable  lien  against  the  purchaser, 
and  all  claiming  under  him,  with  notice  that  the  purchase-money  is 
unpaid  ;6  so  do  the  heirs  of  an  intestate,  whose  lands  have  been  taken 
at  a  valuation,  until  the  party  electing  to  take  them  pays  or  secures  the 
valuation-money  to  the  other  heirs.  A  mere  bond,  which  is  no  lien,  is 
not  sufficient  security,  and,  therefore,  it  would  seem  that  ejectment 
would  be  the  remedy  against  such  party  (or  a  purchaser  under  him, 
having  notice  of  his  omission  to  comply  with  the  condition  of  such  elec- 
tion) to  compel  his  performance ;  for  the  fee  does  not  vest,  until  pay- 
ment, or  adequate  security  be  given.7 

§  1845.  Parties.  As  a  general  rule,  an  ejectment  must  be  brought 
by  a  person  having  a  legal  or  equitable  title  to  the  land  in  dispute, 
against  the  one  in  actual  possession.  The  holder  of  the  legal  title  may 
maintain  ejectment  against  every  one  but  the  equitable  owner  ;8  and 
the  heir3  of  a  surviving  trustee,  not  claiming  adversely  to  the  cestui  que 

1  Bassler  v.  Niesly,  2  S.  &  R.  354.  s  Brolaskey  v.  McClain,  61  Penn.  St. 

2  Ibid.  355-6.     See  Bower  v.  Bless-  146.     Ejectment  will  lie  in  the  name 
ing,  8  Ibid.  243.  of  a  warrantee,  though  he  has  no  ben- 
s' Mitchell  v.  De  Roche,  1  Yeates  12.  eficial  interest  in  the  land.     Campbell 

Irvine  v.  Campbell,  6  Binn.  118.  v.   Galbreath,    1    Watts   70.     Ross    v. 

4  Marlin  v.  Willink,  7  S.  &  R.  297.  Barker,  5   Ibid.    391.     But  the^  party 

5  Tyd   298.  claiming  must  deduce  title  to  himself, 

6  Irvine  v.  Campbell,  6  Binn.  118.  at  the  time  of  suit  brought.    Lawrence 

7  "Walton  v.  Willis,  1  Dall.  351.  v.  Hunter,  9  Ibid.  64. 
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trust,  may  recover  the  land  in  an  ejectment ;'  an  heir  may  maintain 
ejectment  for  land  of  which  his  ancestor  died  out  of  possession.2  But  a 
cestui  que  trust,  entitled  to  the  possession  and  enjoyment  of  the  land,  may 
maintain  ejectment,  in  his  own  name,  either  against  the  trustee  or  a 
stranger.3  All  persons  having  an  undivided  interest  in  the  lands  claimed, 
whether  as  joint- ten  ants,  coparceners  or  tenants  in  common,  may  join  as 
plaintiffs,  and  recover  according  to  their  interest  and  title  ;4  joint- 
tenants  must  join  in  an  ejectment;  they  are  seised  per  my  et  per  tout.5 
Where  there  is  an  actual  ouster,  however,  a  tenant  in  common  may 
maintain  ejectment  against  the  grantee  of  his  co-tenant  ;6  and  where 
real  estate  is  devised  to  four  executors  in  trust,  and  three  of  them 
renounce,  the  fourth  may  maintain  ejectment  for  the  land.7  Minors 
may  sue  by  their  guardians,  as  in  other  cases.8  An  action  for  the 
recovery  of  the  separate  property  of  a  married  woman  must  be  brought 
in  her  name  and  that  of  her  husband,  for  her  use,  and  the  recovery  will 
be  for  her  exclusive  benefit  f  and  if  the  husband  have  deserted  his  wife. 
or  refused  to  support  her,  or  she  have  been  divorced  from  bed  and 
board,  she  may  maintain  an  action  against  him,  in  the  name  of  a  next 
friend.10  The  executors  of  a  deceased  vendor  may  maintain  ejectment, 
in  their  own  names,  to  enforce  payment  of  the  purchase-money.11 

§  1846.  The  person  in  actual  possession  ought,  in  general,  to  be  made 
defendant  in  an  ejectment,  without  regard  to  the  quantity  of  his  estate  ;12 
a  tenant  not  served,  cannot  be  dispossessed  under  the  judgment.13  To 
this  rule,  however,  some  exceptions  have  been  made  by  statute :  thus,  an 
ejectment  for  land  sold  for  taxes  may  be  brought  against  the  purchaser, 
though  he  has  never  entered,  and  if  he  cannot  be  found  within  the 
county,  he  may  be  brought  in  by  publication  ;14  and  the  like  proceed- 
ings may  be  had,  in  an  ejectment  by  a  vendor  to  enforce  the  specific 
performance  of  a  contract  of  sale,  where  no  person  resides  upon  the  land  ;15 
and  generally,  in  case  of  a  vacant  possession,  the  writ  may  be  served 
upon  any  resident  agent  of  the  defendant,  having  charge  or  superinten- 

1  Crunkelton  v.  Evert,  3  Yeates  570.         8  Act  of  1807,  ut  supra. 

2  Webster  v.  Webster,  53  Perm.  St.         9  Act  25  April  1850,  i  39,  P.  L  576 
161.  Purd.  1007. 

3  Kennedy  v.  Fury,  1  Dall.  72.  Pres-        10  Act  11  April  1856,  jS  3,  P.  L.  315 
byterian  Congregation  v.  Johnston,  1  Purd.  1009. 

W.  &  S.  9.   "Where  the  land  is  held  "  Act  9  April  1849,  3,  5,  P.  L.  526 

upon  a  dry  naked  trust,  and  the  cestui  Purd.  536. 

que  trust  is  entitled  to  possession,  he  li  The   writ  may  be  served  upon  a 

may   maintain   ejectment   against  the  tenant    in    possession    holding    over, 

trustee,  without   a  previous  demand  ;  Losee  v.  McFarland,  86  Penn.  St.  33. 

the  trustee  can   relieve   himself  from  13  Young    v.    Alo-eo     3    Watts  223 

costs,  by    a    disclaimer.     Caldwell    v.  King  v.  Wimley,  26  Leg.  Int.  254. 

Lowden,  3  Brewst.  63.  "  Act  29  March  1824?  2  4  -V  Sin  L 

4  Act  13  April  1807,  4  Sm.  L.  476  ;  291 ;  Purd.  533.  '  ' 
Pllrd-  532-  1S  Act  14  April  1851,  §  11,P.L  614- 

5  Milne  v.  Cummings,  4  Yeates  577.  Purd.  533.     But  the   defendant  must 

6  Cumberland  Valley  Railroad  Co.  v.  have  notice  in  fact.  Roberts  v.  Orr  56 
McLanahan,  59  Penn.  St.  23.  Penn.  St.  176.     Act  13  April  1858  '  P 

1  Jones  v.  Maffet,  5  S.  &  R.  523.  L.  256  ;  Purd.  534. 
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dence  of  the  laud.1  Several  persons  may  be  joined  as  defendants,  who 
hold  distinct  portions  of  a  tract  of  land,  under  separate  titles,  and  they 
may  defend  under  their  respective  titles.2  If  the  sheriff  find  other 
persons  in  possession,  than  those  named  in  his  writ,  he  may  add  their 
names  as  defendants  and  serve  them  with  the  process  ;3  but  the  plain- 
tiff may  waive  proceeding  against  the  parties  so  added.4 

§  1847.  An  action  of  ejectment  does  not  abate  by  the  death  of  either 
of  the  parties,  but  the  person  or  persons  next  in  interest  may  be  substi- 
tuted in  their  place  ;5  and  such  substituted  party  may  be  compelled  to 
appear.6  Thus,  if  a  trustee  plaintiff  die  pendente  lite,  his  devisees  may 
be  substituted  ;7  and  in  ejectment  by  tenant-in-tail,  the  next  heir-in-tail.8 
After  the  death  of  plaintiff  in  ejectment,  his  residuary  devisees  may  be 
substituted  ;9  in  ejectment  by  an  administrator  de  bonis  non  with  the  will 
annexed,  his' successor  in  the  administration  ;10  and  if  the  plaintiff,  after 
suit  brought,  become  and  die  a  pauper,  the  overseers  of  the  poor  may  be 
substituted  as  the  next  in  interest.11  If  the  title  of  the  plaintiff  in  eject- 
ment be  changed,  by  sale  or  assignment,  after  suit  brought,  the  pur- 
chaser or  assignee  may  prosecute  the  action  to  verdict  and  judgment ; 
and  he  may  be  substituted  as  party  on  record,  by  motion  in  open  court;12 
this  act,  however,  is  permissive  only,  not  imperative ;  a  purchaser  of 
the  title  at  a  judicial  sale  cannot  compel  the  former  plaintiff  to  retire 
from  the  suit.13  One  of  several  co-plaintiffs  who  has  acquired  the  title  of 
the  other,  pendente  lite,  under  proceedings  in  partition,  is  within  the 
statute." 

§  1848.  Of  the  writ.  The  writ  of  ejectment  issues  upon  uprcecipe  to 
the  prothonotary,  signed  by  the  plaintiff  or  his  attorney,  in  the  following 
form  : 

In  the  Court  of  Common  Pleas  of  the  County  of  Philadelphia. 
Joseph  Smith        ) 

v.  I  Of  March  term  1879. 

Benjamin  Baker.  ) 
Issue  summons  in  ejectment,  returnable  the  first  Monday  in  March 
next,  commanding  the  said  Benjamin  Baker  to  appear  and  answer  the 
complaint  of  Joseph  Smith,  that  he,  the  said  Benjamin  Baker,  now  has 
in  his  actual  possession  a  lot  of  ground,  situated  (here  fully  describe  the 
real  estate,  stating  the  ward  or  township,  quantity  of  land,  and  adjoiners), 

1  Act   18   April    1853,   P.    L.   467  ;  a  Shoemaker  v.   Huffnagle,  4  W.  & 
Purd.  533.  S.  437. 

2  White   v.    Pickering,    12    S.  &  R.  9  Robb  v.  Simpson,  2  W.  N.  C;  68. 
435.     Jones  u.  Hartley,  3  Whart.  178.  10  Keil  v.  "Wolff,  Sup.  Court,  19  Dec. 
Wilson  v.   Guthrie,   2  Gr.   111.     And  1846.  MS. 

see  Pearce  v.  Ferris,  10  N.  Y.  280.  "  Jester  v.  Overseers  of  Jefferson,  11 

3  Act  of  1807,  |  2.  Penn.  St.  540. 

4  Freedlev  v.  Mitchell,  2  Penn.  St.  "  Act  26  April  1850,  |4,  P.  L.  591 ; 
100.  Purd-  534. 

5  Act  of  1807,  §3.  1S  Longbine   v.  Piper,   70  Penn.  St. 

6  Dames  v.  Welsh,  7  S.  &  R.  203.  378. 

7  Hunt   v.   Crawford,  3    P.    &  W.  "  Alden    v.    Grove,    18    Penn.    St. 
426.  377. 
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the  right  of  possession  or  title  to  which  he,  the  said  Joseph  Smith,  says 
is  in  him,  and  not  in  the  said  Benjamin  Baker :  all  of  which  he,  the  said 
Joseph  Smith,  avers  he  is  ready  to  prove,  &c. 

To  W.  B.  M.,  Esq.,  J.  B.  T.,  attorney  for  plaintiff. 

Prothonotary.  10  February  1879. 

,  It  is  improper,  in  the  prcecipe,  to  term  the  parties  plaintiff  and  defend- 
ant, as  there  is  no  plaintiff  or  defendant,  until  the  writ  issues.  In  a  city 
like  Philadelphia,  having  a  known  system  of  notation,  regulated  by 
municipal  lines,  a  description  of  the  premises  by  the  number  and  street, 
is  sufficiently  definite.1  The  form  of  the  writ  is  specially  provided  by 
the  act  of  1806,  which  provides  that  all  writs  of  ejectment  shall  be  in 
the  form  following,  and  not  otherwise  :2 

[L.  S.]  Philadelphia  county,  ss.  The  Commonwealth  of  Pennsylva- 
nia, to  the  sheriff  of  said  county,  greeting : 

You  are  hereby  commanded,  that  you  summon  A.  B.  to  appear  before 
the  judges  of  the  court  of  common  pleas,  in  and  for  said  county,  to  be 

holden  at ,  on  the day  of next,  then  and  there  to 

answer  to  a  certain  complaint  made  by  C.  D.,  that  he,  the  said  A.  B., 
now  hath  in  his  actual  possession  a  tract  of  land,  situate  in town- 
ship, in  the  said  county,  containing acres,  or  thereabouts,  bounded 

by  the  lands  of  E.  F.,  G.  H.,  &c. ;  the  right  of  possession  or  title  to 
which  he,  the  said  C.  D.,  saith  is  in  him,  and  not  in  the  said  A.  B.,  all 
which  he,  the  said  C.  D.,  averreth  he  is  prepared  to  prove  before  our 
said  court:  hereof  fail  not.     Witness  J.  B.,  president  (or  judge,  as  the 

case  may  be)  of  our  said  court,  at ,  the day  of , 

a.  d.  one  thousand  eight  hundred  and . 

J.  M.,  Prothonotary. 

§  1849.  The  mode  of  commencing  a  real  action  by  writ  has  been 
already  considered.3  The  defendant  may  insist  on  the  form  of  writ 
prescribed  by  law ;  but  he  can  only  take  advantage  of  a  variance  in  this 
respect,  as  an  omission  of  the  name  of  the  township,  by  plea  in  abate- 
ment ;  it  is  too  late  to  raise  it,  after  joining  issue  on  the  merits.4  The 
manner  of  service  and  the  sheriff's  return  have  also  been  treated  of, 
in  our  first  volume.5  It  is  only  necessary  to  add,  that  in  case  of  a 
vacant  possession,  where  the  defendant  is  served  by  publication,  it  must 
appear  that  he  had  actual  notice  of  the  suit,  in  time  to  appear  and 
defend,  and  if  the  defendant  be  a  corporation,  such  notice  may  be  given 

1  Flanigen  v.  Philadelphia,  51  Penn.  8  See  supra,  %  263-9.  A  defendant 
St.  491.  in  ejectment  cannot  bo  required  to  give 

2  Notwithstanding  the  negative  security  for  the  mesne  profits  to  be  re- 
words of  this  act,  an  ejectment  may  covered  in  the  action,  by  way  of  dam- 
be  commenced  by  amicable  action ;  ages.  Young  v.  Cooper,  3.r)  Leg.  Int. 
the  statute  only  applies,  where  the  suit  366. 

is    commenced    by    writ.     Massey    v.         '  Lyons  v.  Miller,  4  S.  &  R.  280. 
Thomas,  6  Binn.  333.  6  See  supra,  I  207. 


DEFAULT.  239 

to  the  president  or  other  chief  officer.1  It  is  provided  by  statute,2  that 
the  sheriff's  return  of  having  served  such  writ  on  the  defendants  marked 
served  by  him,  shall  be  evidence  of  such  defendant  or  defendants  being 
in  actual  possession  of  the  premises,  or  part  thereof;  the  return  is 
evidence  of  the  defendant's  possession,  whether  originally  named  in  the 
writ  or  added  by  the  sheriff;3  but  it  is  only  prima  faeie  evidence,  and 
may  be  controverted.4  If  the  defendant  do  not  appear,  the  return  of 
service  must  be  sworn  to,  by  the  sheriff  or  other  officer,  stating  the 
manner  in  which  the  service  was  made,  in  order  to  authorize  the  entry 
of  a  judgment  by  default.5  The  return  must  be  made  in  the  name  of 
the  sheriff,  though  the  writ  was  served  by  a  deputy.6 

§  1850.  Default.  It  is  provided  by  the  act  of  1806,  that  the  plaintiff 
shall  file  in  the  office  of  the  prothonotary,  on  or  before  the  first  day  of 
the  term  to  which  the  process  issued  is  returnable,  a  description  of  the 
land  which  he  claims;  and  the  defendant  shall  enter  his  defence  (if  any 
he  hath),  for  the  whole  or  any  part  thereof,  before  the  next  term.  And 
by  the  act  of  1807,  in  case  of  any  of  the  defendants  not  appearing,  on 
motion  to  the  court,  and  on  affidavit  of  the  sheriff  or  other  officer,  hav- 
ing served  the  said  writ,  stating  the  manner  in  which  the  said  service 
was  made,  and  on  the  same  being  deemed  by  the  court  a  service  agreea- 
ble to  law,  judgment  may  be  entered  by  default  for  such  part  as  he  is 
possessed  of,  and  a  writ  of  possession  may  issue  upon  such  judgment,  and 
the  action  may  proceed  to  trial  for  the  residue,  against  the  other  defend- 
ant or  defendants.  Under  these  statutes,  a  judgment  by  default  cannot 
be  taken,  until  the  term  next  ensuing  that  to  which  the  process  issued 
is  returnable;  until  then,  the  plaintiff  can  take  no  step  in  the  cause, 
beyond  the  filing  of  his  description  or  declaration  ;7  and  the  act  of 
1836  has  made  no  difference  in  this  respect.8    Whether  a  default  can 

1  Act  13  April  1858,  P.  L.  256;  respect,  has  been  repealed  by  the  act 
Purd.  534.  13   June    1836.     But  it  has  been,  in 

2  Act  of  1807,  I  2.  effect,  decided  otherwise,  in  Michew  o. 
8  Dietrick  v.  Mateer,  10  S.  &  R.  151.     McCoy,  3   W.  &   S.  501,  where  it  was 

Gratz  v.  Benner,  13  Ibid.  110.  held,  that  a  judgment  by  default  in  an 

1  Cooper  v.  Smith,  9  S.  &  R.  26.  Helf-  action  of  ejectment,  without  an  affidavit 

enstein  v.  Leonard,  50  Penn.  St.  461.  of  the  service  of  the  writ,  is  erroneous. 

Kirkland  v.  Thompson,  51  Ibid.  216.  The    revised    statutes    were  intended 

5  Traer  v.  Bowman,  3  P.  &  W.  70.  more  to  consolidate  and  simplify  the 
Michew  v.  McCoy,  3  W.  &  S.  501.  existing  law,  than  to  introduce  a  new 

6  Bolard  o.  Mason,  66  Penn.  St.  system.  It  is  the  settled  rule,  not  to 
138.  alter  the  construction  of  former  acts, 

'  Vanderslice  v.  Garven,  14  S.  &  R.  from  a  difference  of  phraseology  mere- 

273.  ly,  or  any  new  order  of  arrangement, 

8  Ellison    v.   Hammen,  Diet.  Court,  unless  the  intention  to  alter  the  law  is 

Phila.,    30   March    1850.     Why  judg-  very  apparent.     It  is  far  better  to  take 

nient   for  want  of  appearance  should  the  law,  as  before  understood,  rather 

not  be  entered.     Per  curiam.     This  is  than  yield  to  nice  and  fanciful  distinc- 

an  action  of  ejectment,  and  a  motion  tions,  arising  from  trivial  differences  in 

has  been  made  by  plaintiff's  counsel,  the  wording  of  the  acts.     Simpson  v. 

for  judgment  for  want  of  appearance,  Kelso,  8  Watts  252.     The  courts  are 

at  the  first  term,  on   the  supposition  bound,  therefore,  to  preserve  every  pro- 

that  the  act  of  21  March  1806,  in  this  vision  which  has  not  been  expressly 
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be  entered  after  the  second  term,  has  not  been  decided ;  there  are  dicta 
both  ways,  and  the  practice  has  varied  in  different  counties ;  but  the 
supreme  court,  on  argument  of  the  question,  declined  to  decide  it — the 
case  before  them  being  disposed  of  on  other  grounds.1  It  is  provided, 
however,  by  statute,2  that  where  the  defendant  or  defendants  shall  have 
neglected  or  refused  to  appear  and  plead,  on  or  before  the  term  next 
after  that  to  which  the  original  process  was  made  returnable,  or,  having 
appeared,  and  then  withdrawn  such  appearance,  if  the  process  shall 
have  been  duly  served,  the  court  may  direct  a  plea  to  be  entered  for 
the  defendant  or  defendants,  and  the  case  shall  proceed  to  trial  and 
judgment,  as  in  other  cases,  provided  the  writ  have  been  so  served  on 
the  party  actually  claiming  title.  Under  the  act  of  1861,  a  service  by 
publication  will  not  authorize  the  entry  of  a  judgment  by  default,  with- 
out proof  of  notice  in  fact  to  the  defendant,  as  required  by  the  act  of 
1858.3 

§  1851.  Description  and  declaration.  As  we  have  seen,  the  plain- 
tiff is  required,  either  by  himself,  his  agent  or  attorney,  to  file  in  the 
office  of  the  prothonotary  of  the  proper  county,  on  or  before  the  first 
day  of  the  term  to  which  the  process  issued  is  returnable,  a  description 
of  the  land,  together  with  the  number  of  acres,  which  he  claims,  and 
declares  that  the  title  is  in  him;  and  the  defendant  must  enter  his 
defence  before  the  next  term,  and  thereupon  issue  shall  be  joined.4  The 
filing  of  a  declaration  is  indispensable,  under  the  statute  ;5  it  is  error, 
to  try,  without  a  declaration  or  description  of  the  land.6  If,  however, 
the  prcecipe  sufficiently  describe  the  land,  it  is  not  necessary  to  file 
another  description  ;  and  as  the  writ  sets  forth  that  the  plaintiff  claims 
the  land,  and  declares  the  title  is  in  him,  the  prcecipe  or  description  need 
not  contain  a  repetition  of  such  averments.7  It  is  enough,  to  mention 
the  county  and  township,  the  number  of  acres,  and  the  name  or  names 
of  the  persons  who  own  the  adjoining  lands;8  and  in  a  city  having  a 
known  system  of  notation,  to  describe  the  property  by  its  number.9  If 
the  description  be  defective,  another  may  be  filed,  by  leave  of  court  ;10 
if,  however,  the  writ  be  indescriptive,  except  by  adjoiners,  and  the 
verdict  be  general,  for  the  land  described  in  the  writ,  the  finding  will  be 

or  necessarily  repealed.  Commonwealth  T  Cahill    v.    Benn,     6     Binn.     99 

v.  Rainey,  4  W.  &  S.  186.     Rule  dis-  101-2. 

charged.  8  Hawn  v.  Norris,  4  Binn.  77.     And 

1  Bolard  v.  Mason,  66  Penn.  St.  138.  see  Thomas  v.  Culp,  4  S.  &  R.  271. 
An  application  to  open  a  default  should  Lyons  v..  Miller,  Ibid.  279.  Fisher 
be  grounded  upon  an  affidavit  of  v.  Lariok,  7  Ibid.  99.  Griffith  v.  Dob- 
merits,  son,  3  P.  &  W.  228.     Tryon  v.  Carlin, 

2  Act  5  December  1860,  P.  L.  844;  5  Watts  371.  Emig  v.  Diehl,  76  Penn 
Purd.  536.  St.  359. 

3  Haslett  v.  Foster,  46  Penn.  St.  9  Flanigen  v.  Philadelphia,  51  Penn. 
471.     Roberts  v.  Orr,  56  Ibid.  176.  St.  491. 

4  Act  of  1806,  ?  12.  10  Sample    v.    Robb,    16    Penn.    St 
6  Russel  v.  Fee,  1  Bro.  194.                     305. 

6  Wallace  v.  Elder,  5  S.  &  R.  143. 
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too  vague  to  sustain  a  judgment;1  but  a  variance  between  the  writ  and 
statement  is  cured  by  the  verdict.2 

§  1852.  In  practice,  declarations  in  ejectment  are  sometimes  filed 
instead  of  a  mere  description  or  statement,3  which,  in  fact,  is  all  that 
the  act  requires,  the  evident  intention  of  the  legislature  having  beeu  to 
divest  proceedings  in  this  action  of  all  technical  form,  so  that  the  aid  of 
professional  skill  might  be  dispensed  with.  The  following  is  the  form 
of  declaration  generally  pursued : 

"A.  B.,  late  of  the  same  county,  yeoman,  was  summoned  to  answer  C. 
D.  of  a  plea  that  he,  the  said  A.  B.,  now  hath  in  his  possession  a  certain 
piece  of  ground,  situate  in county  of ,  the  right  of  posses- 
sion or  title  to  which  said  piece  of  ground  the  said  C.  D.  saith  is  in  him, 
and  not  in  the  said  A.  B. ;  whereupon,  the  said  C.  D.,  by  E.  F.,  his 
attorney,  complains  that  the  said  A.  B.,  before,  and  at  the  time  of  suing 
the  writ  aforesaid,  had,  and  still  hath,  in  his  possession  all  that  certain 
piece  of  ground,  situate,  &c.  (describing  accurately  its  location,  bearings, 
boundaries,  extent,  &c),  the  right  of  possession  or  title  to  which  said 
piece  of  ground,  he,  the  said  C.  D.,  saith  is  in  him,  and  not  in  the  said 
A.  B.,  as  he  is  ready  to  verify.     But  said  A.  B.  wilfully  and  unjustly 

retains  the  possession  thereof,  to  the  damage  of  the  said  C.  D. 

dollars,  and  therefore  he  brings  suit,  &c." 

§  1853.  Notice  to  the  landlord.  Neither  the  act  of  1806  nor  that 
of  1807  imposes  on  the  tenant  in  possession  the  duty  of  giving  his 
landlord  notice  of  the  plaintiff's  proceedings ;  but  although  the  service 
of  a  declaration  upon  the  tenant  has  been  disused,  since  the  passage  of 
the  act  of  1806,  it  is  conceived,  that  the  tenant  would  be  still  bound  to 
warn  his  landlord  of  the  writ,  as  he  formerly  was  of  the  declaration, 
under  the  act  of  1772. 4  The  8th  section  of  that  statute  obliged  every 
tenant  to  whom  any  declaration  in  ejectment  was  delivered,  forthwith  to 
give  notice  thereof  to  his  or  her  landlord,  or  his  bailiff,  receiver,  agent 
or  attorney,  under  penalty  of  forfeiting  the  value  of  two  years'  rent  of 
the  premises  so  demised,  to  the  person  of  whom  he  or  she  held.  It  is 
plain,  from  the  whole  tenor  of  the  act,  that  the  great  design  of  the 
legislature  in  passing  it,  was,  to  prevent  lessors,  and  those  claiming  under 
them,  or  consistently  with  them,  from  losing  the  possession  of  the  land 
demised  by  them  to  their  tenants,  either  through  neglect  or  design  on  the 
part  of  the  latter ;  for  it  is  thereby  made  the  duty  of  the  tenant,  upon 
being  served  with  a  declaration  in  ejectment,  forthwith  to  give  notice  to 
his  landlord,  under  the  penalty  of  forfeiting  the  value  of  two  years'  rent.5 
When  the  writ  is  served  on  the  tenant,  who  does  not  notify  his  landlord, 
and  a  judgment  is  obtained  by  default,  the  practice  is,  to  open  the  judg- 

1  Hunt  v.  McFarland,  38  Penn.  St.  on  the  plaintiff  to  file  his  declaration 

gg  or  statement,  as  in  other  eases.    Russel 

*  Thomas  v.  Culp,  4  S.  &  R.  271.  v.  Fee,  1   Bro.  194.     See  Galloway  v. 

3  The  statute  imposes  no  penalty  for  Saunders,  2  S.  &  R.  405. 
the  omission  to  file  a  description  of  the         4  1  Sm.  L.  372  ;  Purd.  532. 
land;  but  the  court  will  grant  u  rule         5  Boyer  v.  Smith,  5  "Watts  65. 
VOL.  II. — 16 
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ment  and  permit  the  landlord  to  be  made  defendant,  and  contest  the 
title ;  but  not  on  the  application  of  one,  who,  being  in  possession,  claims 
to  be  the  agent  of  others,  who  have  long  since  sold,  and  who  admits 
that  he  has  never  paid  rent,  but  says  he  has  made  repairs.1 

§  1854.  Appearance  and  plea.  The  defendant  is  not  required  to 
appear,  until  the  next  term  after  that  to  which  the  process  is  returnable ; 
until  that  time  has  elapsed,  the  plaintiff  can  take  no  further  step  in  the 
cause;  even  if  an  appearance  have  been  entered,  the  plaintiff  cannot 
take  a  rule  on  the  defendant  to  plead,  for  the  latter  is  not  bound  to 
enter  his  defence,  until  the  ensuing  term.2  If  no  appearance  be  entered 
at  the  proper  time,  as  we  have  seen,  the  plaintiff  may  take  a  judgment 
by  default,  or  the  court,  on  motion,  may  direct  a  plea  to  be  entered  for 
the  defendant.3  It  is  provided  by  statute/  that  the  plea  in  ejectment 
shall  be  "not  guilty;"  no  other  plea  is  admissible;  under  it,  the 
defendant  can  take  advantage  of  the  statute  of  limitations,5  or  show 
that  she  is  a  feme  covert,6  or  that  the  plaintiff  was  dead,  at  the  time  of 
suit  brought.7  It  is  said,  however,  that  there  may  still  be  a  plea  in 
abatement,  or,  perhaps,  something  tantamount,  in  a  case  of  extraordinary 
emergency  ;8  as,  that  the  plaintiff  is  a  fictitious  person  ;9  but  even  if 
such  matters  are  pleadable  in  abatement,  it  is  not  essential  that  they 
should  be  so  pleaded ;  they  may  be  given  in  evidence  under  the  plea  of 
"  not  guilty."10  What  is  called  a  disclaimer  is  not  properly  a  plea  ;u  it 
must  be  accompanied  by  a  plea  of  "  not  guilty,"  in  order  to  raise  an 
issue  as  to  the  defendant's  liability  for  damages  and  costs  ;12  for  notwith- 
standing a  disclaimer,  the  plaintiff  may  go  to  the  jury,  on  the  question 
of  the  defendant's  possession,  at  the  time  of  the  commencement  of  the 
action.13  If  the  defendant  do  not  claim  the  whole  of  the  land,  he  should 
take  defence  as  to  part  only;  by  pleading  the  general  issue,  he  admits 
himself  to  be  in  possession  of  the  whole  ;14  a  disclaimer  is  unnecessary, 

1  "Wharton  v.    Botham,   3  W.  &  S.  3  See  supra,  \  1850. 

158.    See  Losee  v.  McFarland,  86  Pemj.  *  Act  of  1807,  g  4. 

St.  33.  5  Gallagher  v.   McNutt,   3   S.  &  R. 

*  Young  v.  Cooper,  6  W.  N.  C.  43.  409. 

In  an  ejectment  to  enforce  specific  per-  6  Black  v.  Tricker,  52  Penn.  St.  436. 

formance  of  a  contract  for  the  sale  of  '  Patterson  v.  Brindle,  9  Watts  98. 

land,  if  the  possession  be  vacant,  the  Gosser  v.  Hickenluper,  33  Leg.  Int.  24. 

plaintiff,  after   the  return-day  of  the  8  Zeigler  v.  Fisher,  3  Penn.  St.  367 ; 

writ,  may  have  a  rule  on  the  defendant  Sergeant,   J.     And   see    Campbell    v. 

to   appear  and  plead,  which  shall  be  Galbreath,  1  Watts  76. 

published  for  sixty  days  before  the  re-  9  Campbell   v.    Galbreath,   5  Watts 

turn-day  thereof,  in  one  newspaper  of  433. 

the    county   in   which    the    action   is  10  Black  v.  Tricker,  52  Penn.  St.  438  : 

brought,  to  be  inserted  at  least  three  Agnew,  J. 

times,  describing  the  premises ;  and  if  "  Kirkland  v.   Thompson,  51  Penn. 

no  person  appear  on  the  return  thereof,  St.  216. 

the  court  may,  on  motion  in  open  court,  12  Bratton  v.  Mitchell,  5  Watts  69. 

give  judgment  by  default.  Act  14  April  »  Tripner  v.  Abrahams,  47  Penn.  St. 

1851,  §11,  P.  L.  614;  Purd.  533.    But  220. 

the  party  must  be  shown  to  have  had  no-  H  Dish  v.  Strode,  13  Penn.  St.  433. 

ticeinfact.    Haslett  v.  Foster,  46  Penn.  Hill  y.   Hill,  43  Ibid.  521.     Where  a 

St.  471.     Roberts  v   Orr,  56  Ibid.  176.  defence  is  taken  to  part  only,  there  is 
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where  the  defendant  does  not  intend  to  contest  the  plaintiff's  title.1  A 
disclaimer  operates  as  an  estoppel  of  record,  as  to  the  land  disclaimed  f 
but  it  appears  to  be  of  use  only  in  the  case  of  a  vacant  possession,  so  as 
to  avoid  all  responsibility  for  costs.3 

§  1855.  Admission  to  defend.  The  defendant  may  defend  on  his 
own  title,  or  that  of  a  third  person,  and  the  landlord  may  be  admitted 
as  defendant ;  and,  in  such  case,  on  the  trial,  he  must  admit  himself  in 
possession.4  If  a  landlord  mean  to  take  defence,  he  ought  to  make  him- 
self a  party  to  the  record ;  otherwise,  he  is  not  entitled  to  notice  ;5  and 
if  the  interests  of  others  be  not  thereby  prejudiced,  he  may  be  admitted 
to  defend,  though  he  did  not  apply  at  the  return  of  the  writ  ;6  but  not 
after  judgment  by  default  against  the  tenant.7  He  may  be  admitted  as 
a  co-defendant ;  but  the  name  of  the  original  defendant  will  not  be 
stricken  out,  without  the  plaintiff's  consent.8  Before  admitting  a  party 
to  defend  as  landlord,  the  court  should  inquire  whether  the  applicant 
really  occupies  that  position,  or  whether  his  claim  be  consistent  with  the 
possession  of  the  occupant  f  for,  where  a  person  claims  in  opposition  to 
the  title  of  the  defendant,  he  can  in  no  light  be  considered  as  landlord, 
and  it  would  be  unjust  to  the  tenant,  that  he  should  be  made  co-defend- 
ant, as  their  defences  might  interfere  with  each  other.  The  word  "land- 
lord," however,  extends  to  every  person  whose  title  is  connected  with, 
and  consistent  with,  the  possession  of  the  occupier,  and  may  be  divested 
or  disturbed  by  any  claim  adverse  to  such  possession,  as  in  the  case  of 
remainders  or  reversions  expectant  upon  particular  estates.10  In  eject- 
ment by  landlord  against  tenant,  one  claiming  by  adverse  title  cannot 
be  admitted  to  defend  ;n  nor  can  the  defendant's  vendee  pendente  Me;12 
to  entitle  a  person  to  defend  an  action  of  ejectment,  he  must  show  a 
privity  of  interest  subsisting  between  himself  and  the  tenant  in  posses- 
sion, when  the  action  was  commenced,  and  that  his  title  was,  at  that 
time,  connected  and  consistent  with  the  possession  of  the  tenant,  and 
liable  to  be  divested  or  disturbed  by  a  claim  adverse  to  that  possession.13 
The  defendant's  vendor,  who  has  no  reversionary  interest,  cannot  be 
made  a  party  defendant;14  a  purchaser  of  the  defendant's  title  at  sheriff's 
sale,  who  had  obtained  possession  by  summary  proceedings,  was,  how- 
ever, admitted  as  a  co-defendant.15  The  court  may  refuse  to  admit  the 
defendant's  landlord  to  become  a  party,  where  the  application  is  pal- 
necessarily  a  disclaimer  of  title  to  the  8  Emlen  v.  Hoops,  3  S.  &  R.  130. 
residue.  Steinmets  v.  Logan,  3  Watts  9  McClay  v.  Benedict,  1  Rawle  224. 
163.  ,0  Ibid. 

1  McCanna  v.  Johnston,  19  Penn.  St.        "  Boyer  v.  Smith,  5  Watts  55. 
43g_  I2  Loos   v.    Caldwell,   2    Miles    390. 

'Greeley  v.   Thomas,  56  Penn.  St.     Brown  v.  O'Brien,  3  Clark  115.    Penn- 
35      Crea».  Hertzler,  8Phila.  644.  sylvania    Canal    Co.   v.    Central  Iron 

s  Steinmets  v.  Logan,  3  Watts  162.       Works,  7  Phila.  662. 

*  Act  of  1807   §1.  J3  Derr  v.  Sharp,  1  Green  66. 

5  Clayton  v.  Alshouse,  2  Dall.  150.  14  Linderman  v.  Berg,  12  Penn.  St. 

6  Brown  v.  O'Brien,  3  Clark  115.  301. 

7  Losee  v.  McParland,  86  Penn.  St.        15  Murray  v.  Galbraith,  2  Binn.  59. 
33. 
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pably  for  the  purpose  of  delay ;'  and  on  admitting  him  to  become  a 
party,  may  limit  his  defence  to  a  portion  of  the  land  claimed.2  The 
admission  of  a  party  to  defend  is  not  proof  of  the  tenancy ;  that  must  be 
proved  on  the  trial.3 

§  1856.  Estrepement.  After  the  commencement  of  an  action  of 
ejectment,  the  plaintiff  may  have  a  writ  of  estrepement  to  prevent  waste 
and  destruction  of  or  in  the  premises.  This  writ  may  be  issued  by  the 
prothonotary,  of  course,  without  motion  to  the  court,  and  in  vacation, 
on  filing  an  affidavit  that  the  defendant  has  committed  or  is  committing 
waste  and  destruction ;  to  be  sworn  to  before  any  judge,  though  not  of 
the  same  court.'1  And  such  writ  of  estrepement  may  issue,  pending  a 
writ  of  error  sued  out  by  the  defendant,  which  operates  as  a  supersedeas 
of  execution,  to  prevent  the  cutting  of  timber,  or  the  extraction  of  ores, 
minerals,  &c,  from  the  land.5  Before  suing  out  such  writ,  however,  the 
plaintiff  is  required  to  give  bond,  with  sufficient  sureties,  to  be  approved 
by  the  court  or  a  judge  thereof,  conditioned  to  indemnify  the  defendant 
for  all  damages  that  may  be  sustained  by  reason  thereof;6  except  in 
actions  of  ejectment  to  enforce  specific  performance  of  contracts  for  the 
sale  and  conveyance  of  lands.7  Upon  filing  such  affidavit,  and  a  bond 
for  the  estimated  amount  of  waste,  with  sufficient  sureties,  justified 
before  a  judge  of  the  county  court,  a  writ  of  estrepement  issues,  of  course, 
to  the  sheriff,  to  stay  and  prevent  such  waste.8  The  writ  does  not  com- 
mand the  sheriff  to  take  the  body  of  the  defendant,  but  authorizes  him 
to  do  so,  if  necessary  to  prevent  waste,  and  other  means  are  evidently 
insufficient.9 

§  1857.  In  all  cases  of  estrepement,  the  court  from  which  the  writ 
issued  has  power  to  hear  the  parties  in  a  summary  manner,  and  dissolve 
the  writ,  or  make  such  further  order  therein  as  may  seem  just  and  right.10 
The  writ  may  be  dissolved,  with  or  without  security,  as  the  case  may 
seem  to  require;11  and  this  power  may  be  exercised  by  the  president 
judge,  in  vacation,  on  notice  to  the  opposite  party.12  Where  the  writ  is 
issued,  pending  a  writ  of  error  sued  out  by  the  defendant,  the  court,  or 
president  judge,  may  dissolve  the  same,  upon  the  defendant  giving 
security  by  bond,  in  the  same  amount  as  that  given  by  the  plaintiff,  with 
good  and  sufficient  sureties,  to  be  approved  by  the  said  court,  or  judge, 
in  vacation,  conditioned  to  indemnify  the  plaintiff  against  any  damages 

1  Linderman  v.  Berg,  12  Penn.  St.  8  Act  20  April  1869,  P.  L.  76  ■ 
301.  Purd.  1467. 

2  Bge  v.  Medlar,  82  Penn.  St.  86.  9  Commonwealth  v.  White,  9  L.  Bar 

3  Curry  v.  Raymond,  28   Penn.   St.  41. 

144.  io  Act  4  May  1852,  §2,  P.  L.  584; 

1  Act  2  April  1803, <S  2  ;  4  Sm.  L.  89 ;  Purd.  1467. 

Purd.  534,  1465.  »  Byrne  v.  Boyle,  37  Penn.  St.  260. 

4  Act  20  April  1869,  P.  L.  76;  Purd.  A  single  verdict  in  ejectment  will 
1467.  authorize    a    recovery   on    the    bond. 

6  Act   11   April   1862,   P.   L.   430;     Ibid. 

Purd.  1467.  »  Act  18  February  1873,  P.  L.  35; 

7  Act    2    April    1863,    P.    L.    250 ;     Purd.  1823. 
Purd.  1467. 
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or  loss  from  the  action,  or  waste,  or  removal  from  the  premises  of  any 
timber,  coal,  stone,  gravel,  sand,  oil,  peat,  slate,  plumbago,  clay,  iron, 
and  other  ores  and  minerals,  by  the  defendant,  his  agents  and  tenants,  in 
case  the  judgment  be  affirmed,  or  the  writ  of  error  be  non-prossed  or 
abandoned.1  It  is  provided,  however,  that  no  writ  of  estrepement  shall 
issue  to  prevent  waste  by  the  working  of  mines  or  quarries  which  were 
opened  previously  to  the  institution  of  the  suit,  until  the  term  next 
succeeding  that  to  which  the  writ  of  ejectment  is  returnable,  nor  until 
the  plaintiff  shall  have  filed  an  affidavit,  that  the  title  or  right  of  posses- 
sion to  the  premises,  or  some  part  thereof,  is  vested  in  him,  nor  until  his 
attorney  shall  have  certified  his  opinion  that  the  title  or  right  of  posses- 
sion is  vested  in  the  plaintiff  as  aforesaid.3  After  the  issuing  of  a  writ 
of  estrepement,  the  court  will  make  an  order  for  the  inspection  of  the 
premises,  to  ascertain  whether  waste  has  been  committed  since  the 
service  of  the  writ.3 

§  1858.  Trial  and  its  incidents.  After  issue  has  been  joined,  the 
same  measures  are  pursued  in  order  to  bring  on  the  trial,  as  in  personal 
actions.  Either  party  may  take  the  testimony  of  aged  and  infirm  wit- 
nesses, or  witnesses  about  to  leave  the  state,  and  a  commission  may  be 
issued  to  take  the  testimony  of  witnesses  resident  abroad,  in  the  same 
manner  as  in  other  actions.  If  the  defendant  be  in  possession,  at  the 
time  of  serving  the  writ,  the  plaintiff  has  a  right  to  proceed  to  trial, 
unless  that  be  rendered  unnecessary  by  judgment  by  default  or  confes- 
sion. The  defendant's  quitting  possession  after  service  of  the  writ  does 
not  affect  the  plaintiff's  right  to  proceed  to  a  verdict,  so  as  to  recover 
judgment  for  his  costs,  and  also  for  damages,  in  that  action  (if  notice  has 
been  given),  for  the  mesne  profits,  or  in  another  action  of  which  the 
judgment  in  ejectment  is  the  foundation.4  The  plaintiff  should  be 
careful  to  have  the  issue  made  up  by  all  the  defendants,  if  there  be 
several,  otherwise  there  may  be  a  mistrial :  thus,  where  one  of  two 
defendants  appeared  and  pleaded  to  issue,  the  other  disclaimed,  and 
objected  to  the  jury  being  sworn  as  to  him,  it  was  held,  that  the  cause 
was  not  an  issue  as  to  both  defendants,  and  that  the  trial  and  judgment 
were  erroneous  as  to  both,  although  the  jury  found  for  the  defendant 
who  disclaimed.  In  such  case,  the  court  should  compel  the  defendant 
who  disclaims  to  give  judgment,  or  order  him  to  plead  instanter  the 
general  issue.5 

1  Act  20  April  1869,  \  2,  P.  L.  76 ;  5  Bratton  v.  Mitchell,  5  Watts  69. 
Purd.  1167.  One  of  several  joint  plaintiffs  may  suf- 

2  Act  27  March  1833,  \  3,  P.  L.  99  ;  fer  a  nonsuit,  and  the  cause  proceed  to 
Purd.  1465.  See  Brown  v.  O'Brien,  3  verdict  and  judgment  for  the  others. 
Clark  93.  O'Keson  v.  Silverthorn,  7  W.  &  S.  246. 

s  Lutz  v.  Winkler,  4  W.  N.  C.  442.  Hinckle   v.   Riffert,   6    Penn.  St.  196. 

♦  Zeiglerr.  Fisher,  3  Penn.  St.  365.  Act   31    March  1823,  8    Sin.  L.  141  ; 

And  if  the  plaintiff's  title  be  divested  Purd.  535.     But  one  of  several  plain- 

pendente  lite,  he  may  still  proceed  for  tiffs  will  not  be  permitted  to  discon- 

his  damages  and  costs.    Rugan  v.  Phil-  tinue,  to  the  injury  of  his  co-plaintiffs, 

ips,  4  Yeates  382.     Murray  v.  Garret-  Cooper  v.  Cooper,  1  Phila.  129. 
son,  4  S.  &  R.  130. 
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§  1859.  The  plaintiff  cannot  compel  two  defendants,  having  several 
interests,  to  submit  to  a  joint  trial ;  still,  the  latter  may  conclude  them- 
selves by  appearing  and  pleading  jointly.1  And  where  the  defendant 
possesses  certain  lands  at  the  institution  of  the  suit,  and  appears  and 
pleads  generally,  he  cannot,  at  the  trial,  narrow  his  defence  to  part  of 
the  lands  in  his  possession  ;  the  plaintiff  has  a  right  to  a  verdict  for  such 
part  as  lie  is  entitled  to,  and  can  prove  to  have  been  in  the  defendant's 
occupation  when  the  ejectment  was  served.2  The  right  to  a  struck  jury 
is  of  course ;  but  a  view  is  a  proper  subject  of  a  motion  or  application 
for  an  allocatur;  if  however,  it  has  been  obtained  without  a.  fiat,  or  is 
irregularly  executed,  the  court  will  not  set  it  aside,  when  it  appears  that 
the  opposite  party  has  united  or  participated  in  the  proceedings,  without 
objection.3  Although  what  is  known  in  actions  of  ejectment,  in  England, 
as  the  "consent  rule,"  has  no  existence  in  this  state,  it  must  still  be 
proved,  on  the  trial,  that  all  the  defendants  were  in  possession  at  the 
service  of  the  writ.4 

§  1860.  Plaintiff's  title.  We  propose,  in  this  place,  to  give  some  of 
the  leading  principles  on  the  subject  of  the  title  that  must  be  shown  to 
support  an  ejectment.  It  is  obvious,  that  a  dissertation  on  the  title  to 
real  property  would  be  out  of  place  in  a  work  in  practice.  It  is  to  be 
observed,  that  it  is  necessary  for  a  claimant  in  ejectment  to  show  a  good 
and  sufficient  title  to  the  lands,  to  enable  him  to  recover  from  the 
defendant,  who  is  supposed  to  be  the  owner  until  the  contrary  is  shown ; 
and  it  is  the  general  rule,  that  the  plaintiff  must  rely  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  the  defendant's.5  If  an  out- 
standing title,  better  than  his  own,  be  shown,  he  cannot  recover,  and  it 
was  held  to  be  error,  to  instruct  the  jury,  "that  they  were  not  called 
upon  to  decide  the  validity  of  the  defendant's  title,  the  only  question 
being  how  far  the  plaintiff  had  made  out  his  own."6  The  possession  of 
the  defendant  gives  him  a  right  against  every  man  who  cannot  establish 
a  good  title ;  and  if  he  can  answer  a  prima  facie  case  on  the  part  of  the 
plaintiff,  by  showing  the  real  title  of  the  laud  to  be  in  another,  it  will  be 
sufficient  for  his  defence,  without  also  proving  that  he  holds  the  land 
with  the  consent  or  under  the  authority  of  the  real  owner.7  The  defend- 
ant, however,  cannot  avail  himself  of  this  rule  against  a  plaintiff,  whom 
he  has  fraudulently  induced  to  purchase  a  bad  title.8 

§  1861.  A  naked  possession  is  a  good  title  to  recover  against  one  who 
put  the  plaintiff  out  of  possession,  and  can  show  no  better  title ;  though 

1  Burkhart  v.  Row,  4  Yeates  134.  4  Helfenstein  v.  Leonard,  50  Penn. 
Where  a  landlord  and  his  tenant  are     St.  461. 

made  co-defendants,  they  cannot  sever         *  Welker  v.  Coulter,  Add.  390.  Lane 

in  their  defence.     Helfenstein  v.  Leon-  v.  Reynard,  2  S.   &  R.  65.     Covert  v. 

ard,  50  Penn.  St.  461.  Irwin,  3  Ibid.  1283.     Kennedy  v.  Skeer' 

2  Philadelphia  v.  Clifford,  4  Yeates  3  Watts  95.-  Miller  v.  Holman,  1  Gr. 
272.     The  plaintiff  may  recover  for  a  245. 

portion  only  of  the  lands  claimed  in  6  Kennedy  v.  Skeer,  ut  supra. 

the  writ.     Santee  v.  Keister,  6  Binn.  '  Haldane  v.  Harvey,  4  Burr.  2484. 

So.  8  Lane  v.  Reynard,  2  S.  &  R.  65. 

3  Brown  v.  O'Brien,  3  Clark  115.  J         ' 
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it  is  otherwise,  where  the  defendant  can  show  a  better  title.1  Possession 
of  land  is  sufficient  to  protect  the  possessor  against  all  but  the  owner  of 
the  legal  title ;  a  trespasser  cannot  gainsay  such  right  of  possession  f 
and  so  far  as  an  intruder  is  concerned,  or  one  who  shows  no  title,  it  is 
immaterial,  whether  the  legal  title  belong  absolutely  to  the  holder 
thereof,  or  whether  he  hold  in  trust  for  another.3  A  wrongdoer  or 
disseisor  may  recover  in  an  action  of  ejectment  against  a  subsequent 
intruder,  without  an  actual  adverse  possession  for  twenty-one  years; 
it  is  error,  therefore,  to  instruct  a  jury  that  twenty-one  years'  actual, 
adverse,  notorious  possession  is  necessary  to  .the  plaintiff's  right  of  reco- 
very against  the  defendant,  when  such  defendant  came  into  possession, 
without  claim  or  color  of  title,  subsequently  to  the  entry  of  the  plaintiffs.4 
The  action  of  ejectment  is  founded  on  a  present  right  of  possession,  and 
cannot  be  used  to  restore  possession  to  one  who  was  wrongfully  turned 
out  of  it,  if  he  have  no  present  title  thereto  ;5  but  the  case  is  different, 
if  he  have  a  present  right  to  it;  thus  a  vendee,  once  fairly  in  posses- 
sion of  land,  under  articles  of  purchase,  but  ousted  by  illegal  means, 
is  entitled  to  recover  in  ejectment,  without  bringing  into  court  the  bal- 
ance of  the  purchase-money  due  upon  the  articles.6 

§  1862.  A  plaintiff  in  ejectment,  who  has  no  title  at  the  time  of  bring- 
ing suit,  cannot  recover,  although  a  good  title  be  conveyed  to  him  before 
trial.7  A  plaintiff  in  ejectment  cannot  recover  upon  a  legal  title 
obtained  from  the  defendant,  in  pursuance  of  a  contract,  the  considera- 
tion of  which  has  entirely  failed  ;  and  which,  if  the  title  had  not  been 
actually  made,  it  would  have  been  against  common  justice  to  enforce.8 
If  the  premises  be  sold  by  the  sheriff  as  the  property  of  the  plaintiff, 
pending  the  ejectment,  but  the  purchase-money  has  not  been  paid,  nor 
the  deed  acknowledged,  at  the  time  of  trial,  the  sale  does  not  divest  the 
right  of  the  owner,  nor  bar  his  recovery  in  the  action.9  Where  the 
premises  have  been  sold  at  sheriff's  sale  as  the  property  of  the  defendant 
in  possession,  in  order  to  interpose  the  title  of  the  landlord  as  a  defence 
to  an  ejectment  against  such  party,  the  tenancy  must  be  proved  on  the 
trial.10    The  distinction  has  been  settled,  between  the  case  of  an  eject- 

1  Woods  v.  Lane,  2  S.  &  R.  53.   Fos-  ouster.  Lykensu.  Whelan,  15  Ibid.  483. 

ter  v.  MoDivitt,  9  Watts  341.     Hoey  6  Heffner  v.  Betz,  32  Penn.  St.  376. 

v.  Furman,  1    Perm.   St.   295.     Shum-  6  D' Arras  v.   Keyser,  26   Penn.  St. 

way  v.  Phillips.  22  Ibid.  161.     Turner  249. 

v.    Reynolds,   23    Ibid.    199.      Kline  7  McCulloch   v.  Cowher,  5  W.  &  S. 

v.  Johnston,  24  Ibid.  72.  427.  Alden  v.  Grove,  18  Penn.  St.  377. 

a  Shumway  v.  Phillips,  22  Penn.  St.  Schrack  v.  Zubler,  34  Ibid.  38.    But  as 

161.    A  mere  possession,  to  support  an  the  plaintiff  can  recover  on  his   prior 

ejectment,  must  be  evidenced  by  acts  possession,  an  intruder  cannot  object  to 

indicating  permanency  of  occupation,  a  deed  from  the  legal  to  the  equitable 

such    as    residence     and    cultivation,  owner,  after  suit  brought.     Rockland 

Burke  v.  Hammond,  76  Penn  St.  172.  and   Venango   Coal   and  Iron   Co.  v. 

3  Lair  v    Hunsicker,  28   Penn.  St.  McCalmont,  72  Ibid.  221. 

115  s  Bishop  v.  Reed,  3  W.  &  S.  261. 

4  Hoey  v.  Furman,  1  Penn.  St.  295.         9  Storch  v.  Carr,  28  Penn.  St.  135. 
But,  unless  the  plaintiff  have  title,  he  10  Curry  v.  Raymond,  28  Penn.  St. 
must  show  a  previous  possession  and  144. 
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ment  brought  on  a  legal  title,  and  on  an  equitable  one;  in  the  former, 
the  plaintiff  may  bring  the  action,  before  tendering  to  the  defendant  the 
money  due  on  his  equitable  claim;  but  in  the  latter,  the  plaintiff  must 
not  only  tender  the  money,  before  suit  brought,  but  he  must  also  have  it 
in  court,  ready  to  be  paid  to  the  defendant,  in  case  of  a  verdict  for  the 
plaintiff.1 

§  1863.  Notice  to  quit.  The  cases  that  have  just  been  considered 
are  those  in  which  it  has  been  necessary  for  the  claimant  to  prove  his 
title  to  the  disputed  premises.  But  there  are  some  to  be  considered, 
wherein  such  proof  is  not  requisite,  viz.,  those  wherein  the  defendant  has 
obtained  possession  under  some  contract  or  agreement  with  the  plaintiff, 
express  or  implied,  and  his  right  to  the  possession  has  ceased.  The 
relationship  of  landlord  and  tenant  exists,  to  some  extent,  in  all  these 
cases,  and  the  rights  of  these  two  parties,  under  the  remedy  of  ejectment, 
will  be  uow  briefly  considered.  A  landlord  cannot  maintain  an  eject- 
ment against  a  tenant  for  years,  until  the  lease  expires  f  but  as  soon  as 
the  lease  has  expired,  he  may  maintain  an  ejectment,  without  any  notice 
to  quit.3  The  lease,  however,  in  this  case,  must  be  for  a  fixed  and  defi- 
nite term,4  whereby  the  tenant  agrees  to  give  up  the  possession  at  the 
appointed  time,5  especially,  if  he  waive  in  his  lease  the  requirement  of 
notice  ;6  but  where  the  termination  of  the  lease  is  uncertain,  as  where 
it  is  from  year  to  year,  the  landlord,  if  he  wish  to  determine  the  lease, 
must  give  notice  three  months  before  the  expiration  of  the  year;7  if  he 
omit  to  do  this,  but  let  the  year  expire  without  such  notice,  he  cannot 
regain  his  lost  position  by  a  notice  in  the  first  month  of  the  new  year ; 
such  notice  is  illegal,  and  the  tenant  has  a  right  to  hold  for  that  year.8 
Where  the  term  is  definite,  and  the  tenant  holds  over,  the  landlord  may 
treat  him  either  as  a  tenant  from  year  to  year  or  as  a  trespasser  ;9  but 
where  the  tenant  is  permitted  to  remain  for  several  years,  after  the 
expiration  of  the  lease,  a  recovery  cannot  be  had,  without  a  notice  to 
quit.10  But  after  the  notice  has  been  given,  it  is  not  waived,  by  the  land- 
lord's permitting  the  defendant  to  remain  in  possession  an  entire  year 
after  the  expiration  of  the  notice,  notwithstanding  the  tenant  held  by  an 

1  Gore  v.   Kinney,    10   Watts  140 ;     Ibid.  184. 

Sergeant,  J.     Magaw  v.  Lothrop,  4  W.  4  Jones  v.  Whitehead,  1  Pars.  304: 

&   S.   316.     A   plaintiff  may   recover  6  Thomas  v.  Wright,  9  S.  &  R.  87. 

against  a  trustee  ex  maleficio,  without  Logan  v.  Ilerron,  8  Ibid.  459. 

a  tender  of  the  purchase-money.     Hall  6  Hutchinson  v.  Potter,  11  Penn.  St. 

v.  Vanness,  49  Penn.  St.  457.    And  the  472.     McCanna  v.  Johnston,  19  Ibid. 

heirs  of  a  feme   covert  may  recover  434. 

against  her  vendee,  by  an  agreement  7  Logan  v.  Herron,  8  S.  &  R.  459. 

not  duly   acknowledged,   without   re-  Lesley    v.    Randolph,   4    Rawle    123. 

funding  the  purchase-money.     Kirk  v.  Lloyd  v.  Cozens,  2  Ash.  131. 

Clark,  59  Ibid.  479.  8  Fahnestock  v.  Faustenauer,  5  S.  & 

2  Stofflit  v.  Troxell,  8  W.  &  S.  340.  R.  174. 

Penn     v.     Divellin,     2     Yeates    309.  9  Hemphill   v.   Flynn,   2  Penn.   St. 

Church  v.  Miller,  7  Cow.  747.  144. 

3  Bedford  v.  McElherron,  2  S.  &  R.  '"  Bedford  v.  McElherron,  2  S.  &  R. 
49.     Evans  v.   Hastings,   9  Penn.  St.  49. 

273.     And  see  McGregor  v.  Rawle,  57 
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improving  lease,  that  is,  to  clear  and  fence  the  land,  and  pay  the 
taxes.1 

§  1864.  A  notice  to  quit  is,  in  general,  only  necessary  where  the  rela- 
tion of  landlord  and  tenant  subsists;2  therefore,  a  servant  or  bailiff,3 
or  one  holding  the  land  adversely,  is  not  entitled  to  notice.4  The  privi- 
lege of  being  served  with  notice  may  be  waived  by  the  tenant,  by  dis- 
claiming to  hold  of  the  landlord ;  as,  for  instance,  if  he  attorn  to  some 
other  person,  no  notice  to  quit  will  be  necessary ;  for,  in  such  case,  the 
landlord  may  treat  him  as  a  trespasser.5  The  notice  to  quit  must  be 
given  by  the  person  interested  in  the  premises,  or  his  authorized  agent  ;6 
when  two  or  more  are  interested  in  the  premises,  a  notice  by  one,  for 
himself  and  co-tenants,  is  valid  so  far  only  as  his  own  share  is  concerned, 
unless  he  was  acting  at  the  same  time  under  the  authority  of  the  other 
parties  mentioned  in  the  notice ;  but  where  several  are  interested,  as 
many  as  give  notice  may  recover  their  shares.7  Service  should  be  made 
upon  the  tenant  of  the  party  serving  it,  notwithstanding  a  part  or  the 
whole  of  the  premises  may  have  been  under-let  by  him.8  If  the  service 
be  not  personal,  the  notice  should  be  left  at  the  tenant's  usual  place  of 
residence,  whether  it  be  on  the  demised  premises  or  elsewhere;9  and  a 
notice  addressed  to  all,  but  served  upon  one,  of  several  tenants  in  com- 
mon or  joint-tenants,  will  be  good  notice.10  Although  a  parol  notice  will 
be  sufficient,  yet  it  is  the  usual,  as  well  as  the  safest  course,  to  give  it  in 
writing  ;u  there  is  no  necessity  for  subscribing  witnesses ;  it  is  enough, 
if  service  can  be  proved  by  any  competent  witness.  Upon  the  trial,  a 
copy  of  the  notice  to  quit  is  competent  evidence,  without  notice  to 
produce  the  original.12 

§  1865.  Where  a  lease  was  made  for  a  specified  time,  with  an  express 
covenant  to  "deliver  up  possession  at  the  expiration  of  the  term,  without 
further  notice,"  and  with  the  right  of  the  landlord  "  to  enter  and  repos- 
sess the  premises,  at  the  end  of  the  period,  or  at  any  time  thereafter,"  it 
was  held,  that  the  landlord  could  maintain  ejectment,  at  any  time  after 
the  expiration  of  the  term,  without  previous  notice  to  quit.     When  such 

1  Boggs  v.  Black,  1  Binn.  333.  If  the         6  Adams  on  Eject.  120. 

landlord  alien,  after  notice  to  quit,  and  7  3  Taunt.  120.  See  Elliott  v. 
the  grantee  give  a  new  notice,  it  is  a  Hulme,  2  M.  &  R.  433. 
waiver  of  the  former  one.  O'Neill  v.  8  Livingston  v.  Baker,  10  Johns.  270. 
Cahill,  2  Brewst.  357.  A  lessor  may  The  notice  may  be  served  on  the  as- 
give  notice  to  quit,  after  a  sale  of  the  signee  of  the  tenant,  who  is  in  posses- 
premises,  for  the  purpose  of  delivering  sion  of  the  premises.  Lloyd  v.  Cozens, 
possession  to  the  purchaser.  Thomp-  2  Ash.  131. 
son  v.  Glenn,  75  Penn.  St.  389.  9  Griffiths  v.  Marsh,  4  T.  R  464. 

2  Haverly  v.  French,  3  Wend.  337.  10  Glenn  v.  Thompson,  75  Penn.  St. 
Thackray  v.  Cheeseman,  3  Harrison  1.  389.    Bradford  v.  Watkins,  7  Eust  551. 

'  Fitzroy  v.   Sample,  1  Johns.  Cas.  Macartney  v.  Crick,  5  Esp.  19fi. 

231.     Doyle  v.  Gibbs,  6  Lans.  180.  "  Thamm    v.  Hamberg,   2   Brewst. 

1  Locksell  v.  Wheeler,  6  Johns.  272.  528.     See  Commonwealth  v.  Reiter,  78 

Haverly  v.  French,  3  Wend.  337.  Penn.  St.  161.    Wilgus  v.  Whitehead, 

5  Bull.  N.  P.  96.     So,  if  the  tenant  6  W.  N.  C.  537. 

purchase    a  hostile   title.     Sharpe    v.  "  Eisenhart  v.  Slaymaker,  14  S.  &  R. 

Keller   5  Den.  431.  153. 
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a  lease  is  made,  a  new  lease  from  year  to  year,  with  a  right  to  three 
months'  notice  to  quit,  cannot  be  implied  from  the  act  of  holding  over 
by  the  tenant,  and  the  mere  neglect  of  the  landlord  to  dispossess  the 
tenant.1 

§  1866.  Evidence.  As  the  state  is  the  absolute  proprietor  of  all  the 
unpatented  lands  within  its  borders,  it  is  said  to  be  a  general  rule,  that 
the  plaintiff  in  the  first  place,  must  show  title  out  of  the  commonwealth  ;2 
or  such  inceptive  right  by  settlement,  warrant,  survey,  or  otherwise,  as 
is  recognised  as  a  source  of  title  by  the  land  laws  of  this  state.  This 
opinion  is  combatted  with  much  force  by  Judge  Sergeant,  in  his  learned 
work  on  the  Land  Laws  of  Pennsylvania  ;3  and  though  it  is  true,  that 
there  is  no  decision  of  the  supreme  court,  directly  on  the  point,  yet, 
there  are  so  many  dicta  to  that  effect,  scattered  through  our  reports,  that 
it  may  be  considered  the  prevailing  opinion  of  the  judiciary  upon  the 
question.4  There  are,  however,  many  exceptions  to  this  supposed  rule : 
thus,  in  ejectment  against  a  mere  intruder,  it  is  not  necessary  to  show 
title  out  of  the  commonwealth  ;5  nor  where  both  parties  derive  title  from 
the  same  source  f  nor  where  the  defendant  entered  as  the  plaintiff's 
tenant  ;7  nor  where  there  has  been  a  continuous  possession  for  thirty 
years,  in  a  person  under  whom  the  plaintiff  claims  title.8  And  Judge 
Washington  says,  that  it  is  unnecessary  in  any  case,  where  the  defendant 
claims  by  a  mere  possessory  title.9 

§  1867.  The  plaintiff,  in  the  first  instance,  need  not  show  title  further 
back  than  the  person  who  last  died  seised  ;10  for,  as  we  have  seen,11  a 
naked  possession  is  sufficient  evidence  of  title,  until  a  better  is  shown ; 
therefore,  as  against  an  intruder,  it  is  sufficient  to  show  that  the  plain- 
tiff's ancestor  died  seised  of  the  premises  ;12  so,  where  both  parties  claim 
under  the  same  title,  the  plaintiff  need  not  trace  his  title  back  beyond 
the  person  holding  that  right.13  The  defendant  cannot  except  to  the 
admission  in  evidence  of  a  commissioners'  deed,  which  is  the  common 
source  of  title  of  both  parties,  on  the  ground  that  the  sale  was  void.14 

1  MeOanna  v.  Johnston,  19  Penn.  wealth,  aa  in  other  cases.  Sherwood 
St.  434.     And  see  McGregor  v.  Rawle,     v.  Sumne,  5  W.  N.  C.  357. 

57  Ibid.  184.  •  Hylton  v.  Brown,  1  W.  C.  C.  204. 

2  Shrider  v.  Nargan,  1  Dall.  88.  10  Shrider  v.  Nargan,  1  Dall.  88. 

3  Serg.  Land  Laws  202.  "  See  supra,  g  1861. 

4  See  Sherwood  v.  Sumne,  5  W.  N.  12  Mobley  ».  Bruner,  59  Penn.  St. 
C.  537.  481. 

6  Crum  v.  Burke,  25  Penn.  St.  377.  "  Riddle  v.  Murphy,  7  S.  &  R.  230. 

Lair  v.  Hunsicker,  28  Ibid.  115.  Patton    v.   Goldsborough,    9  Ibid.  47. 

6  Patton  v.  Goldsborough,  9  S.  &  R.  Turner  v.  Reynolds,  23  Penn.  St.  199! 
47.  Stewart  v.  Shoenfelt,  13  Ibid.  Clark  a.  Trindle,  52  Ibid.  492.  In 
360.  ejectment  by  heir-in-tail,  against  the 

7  Thompson  v.  Graham,  9  Phila.  53.  purchaser  at  a  tax-sale,  in  which  the 

8  Act  27  April  1855,  <S  6,  P.  L.  369  ;  lands  were  sold  as  the  property  of  the 
Purd.  929.  But  where  the  plaintiff  tenant-in-tail,  the  plaintiff  need  not 
claims  title,  by  the  statute  of  limita-  show  the  prior  title,  in  the  first  in- 
tions,  and  shows  less  than  thirty  years'  stance.  Miller  v.  Wilson,  2  Yeates 
continuous   possession,   it  is   said,  he  294. 

must  show  title  out  of  the  common-       "  Rhines  v.  Baird,  41  Penn.  St.  256. 
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SVhere  the  plaintiff  claims  under  a  paper  title,  he  need  not  show  a  pos- 
session within  twenty-one  years,  unless  the  defendant  claim  title  by 
adverse  possession,  under  the  statute  of  limitations  j1  the  legal  title  to 
unoccupied  lands  draws  to  it  the  constructive  possession.2  But  unless 
he  have  title,  the  plaintiff  must  show  a  previous  possession  and  ouster  ;3 
and  where  his  title  depends  on  the  fact  that  another  died  under  twenty- 
one,  and  without  issue,  he  must  prove  both  facts  affirmatively ;  there  is 
no  presumption  that  one  who  died  under  twenty-one,  left  no  issue.4 

§  1868.  A  purchaser  at  sheriff's  sale  must  prove  title,  in  the  same 
manner  as  any  other  plaintiff;5  a  judgment,  sheriff's  sale,  deed,  and 
mesne  conveyances  to  the  party  offering  them,  are  not  proof  of  title, 
without  showing  an  interest  in  the  judgment-debtor;6  but  they  are  evi- 
dence in  the  cause,  though  the  defendant  claim  under  a  different  title;7 
and  the  return  to  the  writ  is  conclusive  evidence  of  what  was  actually 
levied  on.8  A  sheriff's  deed,  with  a  certificate  of  its  acknowledgment 
in  open  court,  is  prima  facie  evidence,  without  producing  the  record  ;9 
and  the  prothonotary's  certificate,  indorsed  thereon,  is  evidence  of 
acknowledgment  ;10  the  registry  of  a  sheriff's  deed  in  the  prothono- 
tary's office,  is  original  evidence.11  In  ejectment  by  the  sheriff's  vendee, 
under  a  loan-office  mortgage,  the  plaintiff  must  produce  in  evidence  the 
mortgage  and  precept  ;12  so,  the  deed  of  an  administratrix  is  no  evi- 
dence of  title,  without  proof  of  her  authority.13 

§  1869.  A  patent  is  prima  facie  evidence  of  title,  and  of  a  survey.14  A 
deed,  however,  is  not  admissible  in  evidence,  until,  at  least,  a  shadow  of 
title  is  shown  in  the  grantor  ;15  but  it  need  not  be  a  perfect  title ;  any 
evidence,  however  slight,  is  sufficient  ;16  and  this  rule  does  not  apply  to 
articles  of  agreement  for  the  subsequent  procurement  of  a  title.17  It  is 
no  objection  to  the  admission  of  a  deed  in  evidence,  that  it  does  not  spe- 
cify the  location  of  the  land;18  and  a  deed  from  a  warrantee,  conveying 
the  warrant,  is  evidence,  though  the  land  be  misdescribed  ;19  so,  it  is  not 
a  pre-requisite  to  the  admission  in  evidence  of  a  deed  from  a  warrantee, 
to  prove  the  identity  of  the  grantor.20    Though  a  deed  be  invalid  to  con- 

1  Hawk  v.  Sensenian,  6  S.  &  R.  21.  13  Forest  v.  Wallace,  4  Leg.  Gaz.  245. 

2  Carlisle  v.  Stitler,  1  P.  &  W.  6.  14  James  v.  Betz,  2   Binn.  12.     Alli- 
8  Lykens  v.  Whelan,  1 5  Penn.  St.     son  v.  Rankin,  7  S.  &  R.  269. 

483.  15  Faulkner   v.    Eddy,   1   Binn.  188. 

4  Clark  v.  Trinity  Church,  5  W.  &  Peters    v.    Condron,   2    S.    &   R.   80. 
S.  266.  Healy  v.  Moul,  5  Ibid.  181.     Hoak  v. 

5  Little  v.  Delancey,  5  Binn.  266.  Long,  10  Ibid.  9.     Kennedy  v.  Skeer, 

6  Arnold  v.  Gorr,  1  Rawle  223.  3    Watts    95.      Murphy    v.    Loyd,    3 

7  Schall  v.  Miller,  3  Whart.  250.  Whart.    538.     Meals    v.    Brandon,  16 

8  Beeson    v.    Hutchinson,   4  Watts  Penn.    St.    220.      Schrack   v.   Zubler, 
449  34  Ibid.  38. 

^Foust  v.  Ross,  1  W.  &  S.  501.  ,6  Zeigler  v.  Hautz,  8  Watts.  380. 

10  Dikeman  v.   Parrish,  6  Penn.  St.        "  Chew  v.  Parker,  3  Rawle  283. 
210.  18  Brotherton  v.  Livingston,  3  W.  & 

11  Stonebreaker  v.  Short,  8  Penn.  St.  S.  334. 

155.  19  Urket  v.  Coryell,  5  W.  &  S.  60. 

12  Marshall  v.   Ford,    1  Yeates  195.        m  Atchison   v.  McCulloch,  5  Watts 
Gilbert  v.  Probst,  Ibid.  300.  13.     Identity  of  name  is  prima  facie 
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vey  title,  it  may  be  given  in  evidence  to  show  the  character  of  the  pos- 
session ;'  as,  that  he  is  in  by  color  of  title.2  A  will  of  lands  is  evidence, 
if  the  testator  had  any  interest  in  them,  upon  which  it  might  operate;3 
and  such  will  may  be  proved,  in  an  ejectment,  though  not  admitted  to 
probate  by  the  register.4  The  probate  is  conclusive,  until  revoked, 
annulled  or  disproved  f  but  the  heirs  may  show  that  the  alleged  testator 
was  non  compos  mentis  f  under  the  act  of  1856,7  however,  the  probate 
of  a  will,  devising  real  estate,  is  conclusive,  after  the  lapse  of  five  years, 
without  caveat  or  action  to  contest  it  ;8  and  this,  notwithstanding  the 
parties  were  under  disability ;  as,  infants  and  femes  covert  f  but  the  bring- 
ing of  an  ejectment,  within  the  five  years,  prevents  the  operation  of  the 
act.10  The  identity  of  a  devisor  with  the  grantee  named  in  a  prior  deed, 
is  for  the  jury.11  A  draft  is  not  evidence,  until  some  evidence  has  been 
given  of  title.12 

§1870.  A  defendant  in  possession  may  give  evidence  of  his  title, 
though  it  be  not  the  better  one  ;13  and  he  may  show  possession,  anterior 
to  the  date  of  his  deed.14  As  we  have  seen,15  the  defendant  may  show 
title  in  a  third  person,  to  defeat  the  plaintiff's  right  to  recover  ;16  but  it 
must  be  a  valid  and  subsisting  one,17  not  barred  by  the  statute  of  limita- 
tions. Though  one  verdict  in  ejectment  is  not  conclusive  of  the  title, 
the  defendant  may  show  a  recovery  in  a  prior  ejectment,  as  persuasive 
evidence  in  his  favor  ;18  so,  he  may  show  the  record  of  a  former  eject- 
ment between  the  parties,  in  which  the  plaintiff  suffered  a  nonsuit  ;19 
and,  in  connection  with  the  record  of  a  former  ejectment  between  the 
parties,  he  may  read  in  evidence  the  reasons  filed  for  a  new  trial — they 
are  part  of  the  case  itself.20    The  defendant  may  give  evidence  that  he  is 

evidence  of  personal  identity.     Clark  179. 

v.  Free-man,  25  Penn.  St.  133.    McCon-        10  Stewart  v.  Austin,  9  Phila.  141 

eghy  v.  Kirk,  68  Ibid.  200.     Wallace        »  McGennis  v.  Allison,  10  S.  &  R. 

v.  McElevy,  2  Or.  44.    Burns  v.  Hyatt,  197. 

1  Clark  323.     Kelly  v.  Valney,  5  Ibid.        12  Sample  v.  Robb,  16  Penn.  St.  305. 

300.     See  Burford  v.  McCue,  53  Penn.        I3  Grant  v.  Levan,  4  Penn.  St.  393. 

St.  427.  14  Benner  v.  Hauser,  11  S.  &  R.  352. 

1  McCoy  v.  Dickenson  College,  5  S.        lb  See  supra,  \  1860. 

&  B.  254.  '6  Gilliland    v.    Hanna,   Add.     251. 

2  Dieze  u.  Fackler,  7  Phila.  220,  Kennedy  v.  Skeer,  3  Watts  95.  Green 
223.  v.  Scarlett,  3  Gr.  228. 

3  Burke  v.  Young,  2  S.  &  R.  383.  «  Hunter   v.   Cochran,   3  Penn.  St. 
1  Hays  v.  Harden,  6  Penn.  St.  409.       105.     Sheik  v.  McElroy,  20  Ibid.  25. 

5  Barker  v.  McFerran,  26  Penn.  St.  Wray  v.  Miller,  Ibid.  111.  Riland 
211.  v.  Eckert,  23  Ibid.  215.     McBarron  v. 

6  Rowland  v.   Evans,    6   Penn.  St.     Gilbert,  42  Ibid.-  268. 

435.                   _         _  ">  Hood   v.   Hood,  2  Gr.  229.     But 

7  Act  22  April  1856,  §  7,  P.  L.  533  ;  such  former  recovery  must  have  been 
Purd.  407.  upon  the  same  title,   to  make  it  evi- 

8  Folmar's  Appeal,  68  Penn.  St.  dence  in  a  subsequent  ejectment  for  the 
482.  same  land.     Chase  v.  Irwin.  87  Penn. 

9  Warfield  v.  Fox,  53  Penn.  St.  382.  St.  286. 

Folmar's  Appeal,  ut  supra.     The  act        ls  Koons  v.  Hartman,  7  Watts  20. 
applies  to  a  will  proved  before  its  pass-        m  Levers  v.   Van   Buskirk,  4  Penn, 
age.      Kenyon    v.    Stewart,   44   Ibid.      St.  309. 
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not  a  wanton  trespasser,  but  came  in  under  color  of  title  j1  and  if  the 
defendant  give  in  evidence  the  verdict  and  judgment  in  a  former  eject- 
ment for  the  same  land,  the  plaintiff  may  show  that  the  evidence  given 
in  the  present  suit  was  not  then  known  or  produced.2  Evidence  offered 
by  the  defendant  in  rebuttal,  is  not  to  be  rejected,  on  the  ground  that  it 
introduces  a  new  subject-matter  of  defence,  if  the  introduction  thereof 
be  rendered  necessary  by  the  course  taken  by  the  plaintiff.3 

§  1871.  The  right  to  set  up  an  outstanding  title  in  a  third  person 
as  a  defence  is  subject  to  several  restrictions:  thus,  if  the  tenant  in 
possession  entered  under  the  plaintiff,  or  has  recognised  his  title,  he 
cannot  set  up  an  outstanding  title  in  a  third  person.4  Lessees  cannot, 
in  ejectment,  impeach  the  title  of  their  lessors,  for  any  cause  whatever, 
except  for  fraud  upon  themselves  or  the  commonwealth  ;5  nor  can  a 
tenant  resist  his  landlord's  recovery,  by  virtue  of  an  adverse  title 
acquired  during  his  lease.6  Neither  is  one  coming  into  possession  under 
a  tenant,  in  a  better  condition  than  the  tenant  himself,  nor  can  he  defend 
his  possession  against  the  landlord  ;7  nor  can  a  tenant  destroy  his  land- 
lord's possession  by  a  secret  agreement  to  attorn  to  another.  A  tenant 
cannot,  therefore,  by  any  agreement  or  acknowledgment  of  the  title  of  a 
third  person,  so  affect  his  landlord  as  to  destroy  the  right  which  he 
would  otherwise  have,  by  reason  of  an  adverse  possession  for  twenty-one 
years.8  Where  the  defendant  sets  up  an  outstanding  lease  by  the  plain- 
tiff to  a  tenant,  as  a  defence  in  an  ejectment,  the  plaintiff  may  explain 
by  parol  what  laud  was  embraced  in  the  terms  of  the  lease,  or  may  show 
a  parol  surrender  thereof  by  the  tenant,  so  far  as  it  embraced  the  land 
in  dispute,  before  the  action  was  brought.9  A  landlord  may  recover 
against  a  tenant,  without  showing  any  other  title  than  such  relation,  and 
the  termination  of  the  tenant's  rights  under  the  lease ;  and  in  this 
case,  the  plaintiff  may  recover  notwithstanding  the  existence  of  an  out- 
standing title  in  a  third  person.  An  outstanding  title  in  the  common- 
wealth furnishes  a  tenant  no  right  to  dispute  his  landlord's  right  of 
possession.10 

§  1872.  But  it  is  competent  for  the  tenant  to  give  evidence,  on  the  trial, 
that  the  landlord  was  only  seised  of  a  life-estate,  which  terminated  by  'his 
death,  before  action  brought  by  his  heirs ;  no  principle  is  better  settled 
than  that  the  tenant  may  show  that  the  lessor's  estate  has  expired  or 
been  transferred.11  An  agreement  by  a  person  in  possession,  to  abandon 
the  premises  at  a  day  certain,  is  not  a  lease,  nor  does  it  estop  him  from 
controverting  the  title  of  the  person  with  whom  the  agreement  was 

1  Moody  v.  Fulmer,  3  Gr.  17.  Cooper  v.  Smith,  8  Watts  536. 

2  Brindle  v.  Mcllwaine,  10  S.  &  R.  8  Rankin  v.  Tenbrook,  5  Watts  386. 
282.  9  Tate  v.  Reynolds,  8  W.  &  S.  91. 

3  Sidle  v.  Walters,  5  Watts  389.  ,0  Kline  v.  Johnston,   24  Penn.  St. 

4  Holt  v.  Martin,  51  Penn.  St.  499.  72. 

fr  Boyer  v.  Smith,  5  Watts  55.  "  Heckart  v.   McKee,  5  Watts  385. 

6  Galloway   v.   Ogle,   2   Binn.  468.  Elliott  v.   Smith,   23   Penn.    St.   13J. 

Dimond  v.  Enoch.  Add.  356.  Van    Schaick   v.   Davis,    5   Cow.  123. 

'  Graham  v.  Moore,  4  S.  &  R.  467.  Despard  v.  Walbridge,  15  N.  Y.  374. 
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made.1  The  rule  that  a  lessee  cannot  controvert  the  title  of  his  lessor,  is 
founded  on  the  presumption  of  the  lease  being  taken  without  fraud, 
force  or  illegal  behavior  on  the  part  of  the  lessor;  therefore,  where  a 
lessor  threatened  to  turn  the  lessee  off,  by  force  of  arms,  if  he  did  not 
take  a  lease,  it  was  held,  that  the  lessee  might  contest  the  title  of  the 
lessor  f  so,  where  he  was  induced  to  take  the  lease  by  misrepresentation 
or  fraud.3  A  mere  trespasser  or  intruder  cannot  protect  himself  by 
setting  up  an  outstanding  title  in  a  stranger.4  "Nothing  can  be  more 
identical  than  the  titles  of  a  landlord  and  his  tenant ;  they  may  have 
their  squabbles  about  rent,  the  possession,  repairs,  taxes  or  what  not,  but 
except  in  cases  of  fraud  or  conveyance  of  title  by  landlord,  they  never 
can  come  in  conflict  on  a  question  of  title,  not  even  when  a  new  landlord, 
to  whom  the  tenant  has  attorned,  appears  in  the  field  ;5  in  possession 
under  and  by  virtue  of  the  title  of  his  landlord,  the  tenant  can  neither 
dispute  it  himself,  nor  assist  others  to  contest  it."6 

§  1873.  Verdict.  Where  the  jury  find  in  favor  of  the  plaintiff,  it  is 
the  uniform  practice,  to  take  a  general  verdict  for  the  plaintiff,  with  six 
cents  damages,  and  six  cents  costs ;  such  verdict  is  sufficient,  where  the 
prceeipe  is  sufficiently  descriptive  of  the  land.7  It  is  not  competent  for 
the  jury  to  find  for  the  plaintiff,  and  give  costs  to  the  defendant;  but  in 
such  ease,  the  plaintiff  may  release  his  costs  ;8  and  if  the  plaintiff's  title 
be  divested  by  a  sheriff's  sale,  pendente  lite,  he  may  nevertheless  proceed 
for  nominal  damages  and  costs.9  The  plaintiff  is  not  bound  to  make  out 
his  title  to  the  whole  of  the  premises  claimed ;  he  may  have  a  verdict 
for  part  of  the  land  described  in  the  writ  ;10  and  it  is  in  such  cases,  that 
difficulties  frequently  arise  as  to  the  sufficiency  of  the  verdict.  In  all 
cases,  where  the  ejectment  is  in  the  nature  of  a  possessory  action,  or  in 
other  words,  where  the  direct  question  at  issue  is  the  plaintiff's  right  to 
immediate  possession,  the  verdict  must  be  certain  as  to  the  land  to  be 
recovered  ;u  it  must  be  sufficiently  certain,  to  enable  the  court  to  give 
judgment,  and  the  sheriff  to  deliver  possession  on  an  habere  facias,12  or,  at 
least,  it  must  be  rendered  certain,  by  a  reference  to  something  of  a  perma- 

1  Miller  v.  McBrier,  14  S.  &  R.  382.  6  Helfensteiu  v.  Leonard,  50  Penn. 

2  Hamilton  v.  Marsden,  6  Binn.  45.       St.  474  ;  Woodward,  C.J.     It  has  been 
s  Miller     v.     McBrier,     ut    supra,     held,  that  a  tenant  is  not  estopped  from 

Hoekenbury  v.  Snyder,  2  W.  &  S.  240.  denying   the   derivative    title    of    one 

Baskin  »>.  Seechrist,  6  Penn.  St.  154.  claiming  under  the  lessor.     Schott  v. 

Evans  v.  Bidwell,  76  Ibid  497.  Cramer  Burton,  13  Barb.  173. 

u.  Carlisle  Bank,  2  Gr.  267.  '  Ewing    v.    Alcorn,   40    Penn.  St. 

4  Duncan  v.  Harder,  4  Johns.  202.  492. 

In  ejectment  by  a  trustee,  a  wrongdoer  8  Allen  v.  Flock,  2  P.  &,  W.  159. 

cannot  set  up  the  title  of  the  cestui  que  °  Freedly   v.   Mitchell,  2  Penn.  St. 

trust,   to   prevent  a  recovery.      Hunt  100.     Rugan  v.  Phillips,  4  Yeates  382. 

v.  Crawford,  3  P.  &  W.426.     Huston  r.  Murray  c.  Garretson,  4  S.  &  R.  130. 

Wickerham,  8  "Watts  519.     McIIenry  10  Santee  v.  Keister,  6  Binn.  36. 

v.  McCall,  10  Ibid.  456.    Lee  v.  Parker,  u  Harrisburg  v.  Crangle,  3  W.  &  S. 

5   Whart.   342.     Heath,    ».    Knap,    1  462.     O'Keson  v.  Silverthorn,  7  Ibid! 

Penn.  St.  482.     Dull  v.  Heath,  7  Ibid.  246.     Tyson  v.  Passmore,  7   Penn    St 

85.     Lair  v.  Hunsicker,  28  Ibid.  115.  274. 

6  Boyer  v.  Smith,  5  Watts  55.  12  Green  v.  Watrous,  17  S.  &  R.400. 
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nent  and  public  nature.1  A  verdict,  therefore,  referring  to  some  matter 
of  record,  as  a  recorded  deed,  or  a  diagram  filed  of  record  with  the  ver- 
dict, or  to  natural  or  artificial  boundaries,  will  be  good.2  But  a  verdict, 
uncertain  in  itself,  is  not  helped  by  a  reference  to  a  line  proved  by  wit- 
nesses at  the  trial,  nor  by  a  reference  to  a  line,  the  starting-point  of  which 
is  not  fixed  with  reasonable  certainty,  such  as  "  the  middle  of  a  stone 
wall,"  as  the  boundary  of  a  town-lot.3  Where  the  writ  was  indescrip- 
tive  except  by  adjoiners,  and  the  verdict  was  general,  for  the  land 
described  in  the  writ,  the  judgment  was  reversed,  on  the  ground  that  the 
finding  was  too  vague  to  sustain  it.4 

§  1874.  Where  the  jury  found  that  the  defendant  was  entitled  to  so 
many  acres,  and  if  any  overplus,  it  should  go  to  the  plaintiff,  the  court 
held  the  verdict  bad,  nor  would  they  cure  it,  by  appointing  a  surveyor  to 
designate  the  rights  of  the  parties,  and  rendering  judgment  thereon.1 
So,  a  verdict  for  a  mortgagee,  in  ejectment,  "  he  to  extinguish  all  claims 
of  the  Miles  family,"  was  deemed  uncertain  and  erroneous  f  so,  if  the 
verdict  be  for  the  plaintiff,  and  that  he  shall  pay  the  defendant  a  speci- 
fied compensation  for  improvements,  and  make  that  a  condition  of  the 
recovery,  a  judgment  upon  such  finding  would  be  erroneous ;  but  if,  in 
such  a  case,  the  jury  award  a  just  compensation  to  the  defendant  for 
improvements,  it  is  uncertain,  and,  perhaps,  would  not  vitiate  the  part 
which  is  certain,  the  verdict  being  complete  without  it.7  So,  a  verdict 
in  ejectment  "for  the  plaiutiff,  for  one  hundred  and  fifty  acres,  part  of 
the  land  claimed  in  the  writ,  and  not  guilty  as  to  the  residue,"  without 
designating  the  part  found,  is  bad  for  uncertainty,  and  a  judgment  on  it 
is  erroneous.8  It  was  held  to  be  sufficiently  certain,  where,  upon  a 
claim  for  fifty  acres,  the  jury  found  "for  the  defendant  for  ten  acres 
forty  perches,  the  meadow  on  the  west  side  of  the  creek,  and  for  the 
plaintiff  for  the  balance:"  and  per  Sergeant,  J. — "  The  sufficiency  of  the 
verdict  is  to  be  judged  of  by  the  face  of  the  record  ;  it  is  good,  if  it  finds 
the  whole  matter  in  issue ;  here,  the  whole  matter  is  disposed  of,  as 
much  as  if  it  had  found  the  whole  fifty  acres  for  the  plaintiff  or  defend- 
ant, and  it  would  not  be  pretended  such  a  verdict  would  be  defective."9 
So,  a  verdict  for  the  plaintiff  in  ejectment,  except  "  eight  acres  to  be 
laid  off  as  follows,  beginning  at  the  black  oak  or  factory  corner,  thence 
down  the  creek  so  far  as  to  include  the  house  and  stable,  thence  west- 
wardly  so  far  as  to  include  eight  acres,  by  running  north  to  the  east  and 
west  line  of  said  tract,  thence  east  along  said  line  to  the  place  of  begin- 
ning," is  sufficiently  certain.10 

§  1875.  The  act  of  1872  was  passed  to  remedy  such  defects  in  the 

1  Hagey  v.  Detweiler,  35  Perm.  St.  5  Smith  v.  Jenks,  10  S.  &  R.  153. 
409.     Smith    v.   Brotherline,  62  Ibid.  6  Barley  v.  Wallace,  16  S.  &  R.  245. 
461.  7  Allen   v.    Flock,  2  P.  &  W.  159. 

2  O'Keson  v.  Silverthorn,  7  W.  &  S.  Martin  v.  Martin,  17  S.  &  R.  431. 
247.  8  Stewart  v.  Speer,  5  Watts  79. 

3  Hagey  v.  Detweiler,  ut  supra.  9  Tryon  v.  Carlin,  5  Watts  372.    s.  p. 

4  Hunt  v.  MacFarland,  38  Penn.  St.  Emijj  v.  Diehl,  76  Penn.  St.  359. 
69.     Nolan  v.  Sweeny,  80  Ibid.  77.  10  Ross  v.  Barker,  5  Watts  391. 
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finding  of  the  jury.  It  provides,  that  no  verdict  shall  be  set  aside  for 
defectiveness  or  indefiniteness  in  its  form ;  but  the  court  may,  at  any 
time,  direct  the  filing  of  such  description  or  amended  description,  in  an 
action  of  ejectment,  as  will  make  the  pleadings  and  record  conform  to 
what  was  tried  by  the  jury,  and  found  by  the  verdict.1  The  subject  of 
equitable  ejectment,  and  the  mode  of  enforcing  an  equity  by  means  of  a 
conditional  verdict  having  been  already  treated  in  our  first  volume,  it 
is  only  deemed  necessary  here  to  refer  the  student  to  what  was  there 
considered  at  large.2 

§  1876.  Effect  of  two  verdicts.  It  is  only  by  bearing  closely  in 
mind  the  ancient  form  of  this  action  (whereof  we  gave  a  short  account 
at  the  commencement  of  this  chapter),  that  we  can  understaud  the  mys- 
tery of  having  two  or  more  suits  for  the  same  premises.  Ejectment  was, 
originally,  as  was  there  remarked,  only  an  action  of  trespass  by  a  lessee 
against  one  who  had  ousted  him  of  his  term,  and  only  damages  and  not 
possession  were  recovered ;  and  when,  in  course  of  time,  the  latter  was 
regained,  it  was  always  so  done  only  on  the  ground  of  an  existing  lease. 
And,  as  the  plaintiff  was  a  fictitious  person,  twenty  different  leases  could 
be  made  for  the  same  premises,  and,  as  far  as  the  record  was  concerned, 
it  never  could  appear  that  the  second  or  third  ejectment  was  brought 
for  the  same  thing  as  the  first;  indeed,  the  second  ejectment  supposed 
a  new  demise.  Any  number  of  successive  ejectments  could  be  brought, 
and  the  tenant  in  possession  could  never  protect  himself  by  the  result 
of  a  former  trial.  Hence,  doubtless,  has  grown  up  the  impression,  that, 
in  questions  of  title  as  to  land,  a  judgment  is  not  conclusive,  as  in  ques- 
tions of  personalty ;  the  allowance  of  successive  writs  of  ejectment  fur- 
nishes no  support  to  such  a  doctrine;  the  iuconciusiveness  of  a  verdict 
and  judgment  in  ejectment  is  due  to  the  form  of  action,  not  to  the  char- 
acter of  the  subject-matter  of  the  controversy.3 

§  1877.  The  act  of  1807,  however,  declares  that  where  two  verdicts  in 
ejectment  between  the  same  parties  shall  be  given  in  succession  for  the 
plaintiff  or  defendant,  and  judgment  be  rendered  thereon,  no  new  eject- 
ment shall  be  brought ;  but  where  there  may  be  verdict  against  verdict, 
between  the  same  parties,  and  judgment  thereon,  a  third  ejectment,  in 
such  case,  and  verdict  and  judgment  thereon,  shall  be  final  and  conclu- 
sive, and  bar  the  right.4  Under  this  act,  it  has  been  .determined,  that 
one  verdict  and  judgment,  and  one  award  of  arbitrators,  under  the  com- 
pulsory arbitration  law,  in  favor  of  the  same  party,  are  not  a  bar  to 
another  ejectment  by  the  other  party ;  the  intent  of  the  law  is,  that,  to 
bar  the  right,  there  must  not  only  be  two  verdicts,  but  a  judgment  on 
each  of  them,  and  not  only  two  judgments,  but  a  verdict  preceding  each 
of  them.  A  judgment  by  default  would  not  be  within  its  meaning, 
because  such  judgments  are  rendered  without  any  trial,  and  the  right  is 

'/■°*  14   March   1872,   P.   L.   25;  ejectment,  is   conclusive  of  the  right. 

Purd.  70.  Secrist  v.  Zimmerman,  55  Ibid.  446. 

I  See  supra,  \  54-7.  *  Act  of  1807,  ?4 ;  4  Sm.  L.  477  ; 

Stevens  v.   Hughes,  31  Penn.  St.  Purd.  535. 
385.     A  confession   of  judgment,   in 
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not  barred,  unless  the  cause  be  twice  decided  by  a  jury.1  But,  although 
a  report  of  arbitrators,  under  the  compulsory  arbitration  act,  is  not,  in 
spirit,  by  any  means  equal  to  a  verdict  and  judgment,  an  award  of 
referees,  under  the  act  of  1705,  to  which  the  submission  is  voluntary,  has 
as  much  efficacy  as  a  verdict  of  twelve  men.  It  has  no  more,  however, 
and  would  not  be  conclusive  of  title,2  unless  the  reference  be  made  by 
agreement  that  the  award  shall  be  final ;  the  award  is  then  more  opera- 
tive than  a  verdict,  and  is  conclusive.3  The  foregoing  provision  is  not 
intended  to  bar  the  party  from  bringing  a  new  ejectment  for  the  same 
land,  upon  the  same  title,  until  after  two  decisions  should  be  had  against 
him,  upon  a  fall  view  and  consideration  of  the  whole  case,  either  by  two 
judgments  of  a  court  of  competent  jurisdiction,  rendered  upon  general 
verdicts,  or  cases  stated,  or  in  cases  of  demurrer  to  the  pleadings  or  the 
evidence.4 

§  1878.  To  give  effect  to  two  verdicts  as  a  bar  to  another,  they  must  be 
not  only  for  the  same  land  and  between  the  same  parties,  or  those  claim-- 
ing  under  them,  but  they  should  have  been  on  the  same  title.5  It  is- 
immaterial,  whether  the  verdicts  be  successive  or  alternate.6  The  inten- 
tion of  the  legislature  obviously  was,  to  make  two  verdicts  and  judgments 
thereon  in  favor  of  the  same  title,  between  the  same  parties,,,  or  their  ■ 
assignees,  claiming  the  same  property  adversely  to  each  other,  final  and 
conclusive,  so  as  to  end  litigation  under  the  same  title,  whether  such 
ejectment  was  between  the  same  parties,  individually,  or  their  respective 
heirs  or  assignees.7  A  plaintiff  in  whose  favor  a  verdict  in  ejectment  was 
rendered,  may  maintain  a  second  ejectment  for  the  same  land  without 
taking  possession,  or  issuing  process  for  that  purpose,,  under  his  first 
ejectment,  if  oppression  be  not  intended.8  Though  a  former  verdict  in 
ejectment  between  the  same  parties  ought  not,  as  a  general  rule,  to 
control  the  verdict  in  another,  yet,  if  the  latter  is  delayed  for  more  than 
twenty  years  after  the  facts  occurred,  the  former  verdict  ought  not  to  be 
disturbed.'    A  verdict  for  costs  and  damages,  after  the  plaintiff  has 

1  Ives  v.  Leet,  14  S.  &  R.  303.     But'  subsequent  action  of  trespass  (Stevens 

one  verdict,  and  adisclaimer  inasecond  v.  Hughes,  31  Penn.  St.  381),  it  is  not 

suit,  are  conclusive.     Crea  v.  Hertzler,  so,  in  a  subsequent  ejectment  for  the- 

8  Phila.  644.     Greeley  v.  Thomas,  56  same   land.     Sabins  e,    McGhee,    36 

Penn.  St.  35.  Ibid.  453.    Kerr  v.  Chess,  7  Watts  367. 

"  Duer  v.  Boyd,  1  S.  &  R.  208.  But  the  act  6  April  1869,  P.  L.  16, 

3  Calhoun  v.  Dunning,  4  Dall.  120.  Purd.  536,  provides  that  two  verdicts 
For  a,  review  of  the  authority  of  this  and  judgment,  one  in  trespass,  on  the. 
case,  see  1  S.  &  R.  209,  213,  and  15  plea  of  liberum  tenementum,  and. 
Ibid.  172.  It  appears,  however,  to  be*  another  in  ejectment,  in  favor  of  the 
good  law,  for  there  is  no  more  reason  same  party,  upon  the  same  title,  shall 
why  a  confession  of  judgment  in  eject-  bar  another  ejectment  for  the  premises, 
ment  should  be  conclusive,  than  an  5  Treaster  v.  Fleisher,  7  W.  &  S. 
agreement  that   an   award   should  be  137. 

final.     See  Secrist  v.  Zimmerman,,  55  6  Drexel  v.  Man,  2  Penn.  St.  267. 

Penn.  St.  446.  '  Ibid. 

4  Mercer  v.  Watson,  1  Watts  344.  8  Rambler  ».  Tryon,  7  S.  &  R.  90. 
Though  a  judgment  in  trespass,  upon  Ross  v.  Pleasants,  19  Penn.  St.  157. 

a  traverse  of  the  plea  of  liberum  tene-        9  Wilson  v.  Bigger,  1  W.  &  S.  111. 
menlum  is  conclusive  of  the  title,  in  a     In  a  second   ejectment,,  however,  the- 
VOL.  II — 17 
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parted  with  his  title,  does  not  bar  nis  vendee.1  Where  two  ejectments 
had  been  brought  for  parts  of  the  same  land,  in  one  of  which  a  verdict 
and  judgment  was  rendered  for  the  undivided  moiety  of  a  certain  lot, 
and  in  the  other  for  the  whole  of  the  tract,  the  two  verdicts  and  judg- 
ments are  conclusive  of  the  moiety  only,  and  are  not  a  bar  to  a  third 
ejectment  between  the  same  parties  for  the  remainder  of , the  land.2 

§  1879.  For  the  relief  of  the  parties  in  possession,  it  has  been  enacted 
by  statute,  that  in  all  legal  actions  of  ejectment,  wherein  there  has  been 
or  shall  be  one  verdict  and  final  judgment,  or  verdict  and  judgment 
against  verdict  and  judgment,  between  the  same  parties,  and  the  party 
or  parties,  his  or  their  heirs  or  assigns,  remaining  in  possession  of  the 
premises,  the  title  to  which  is  or  may  be  in  controversy,  shall  be  desirous 
of  settling  the  same,  it  shall  be  lawful  for  such  party  or  parties  so  in 
possession,  to  enter  a  rule  upon  the  adverse  party  claiming  title  to  such 
premises,  requiring  him  or  them  to  commence  his  or  their  second  or 
third  action  of  ejectment,  as  the  case  may  be,  within  two  years  there- 
after, or  show  cause  why  the  same  cannot  be  so  brought ;  which  rule 
shall  be  entered  of  record,  in  the  case  last  tried  between  the  parties,  and 
shall  be  served  and  returned  by  the  sheriff  as  writs  of  summons  are 
served  and  returned.  Whenever  the  party  or  parties  upon  whom  such 
rule  shall  have  been  served,  shall  fail  to  appear  and  show  causa  why 
such  action  should  not  be  brought  within  two  years  after  such  service, 
it  shall  be  the  duty  of  the  court  to  enter  judgment,  and  make  the  rule 
absolute  against  the  party  so  failing ;  which  judgment  shall  be  final  and 
conclusive  between  the  parties,  their  heirs  and  assigns,  in  the  same 
manner  as  a  second  or  third  verdict  and  judgment  between  the  same 
parties  would  be,  if  regularly  rendered  upon  trial.3 

§  1880.  Verdict  in  equitable  ejectment.  It  was  decided  in  1840. 
that  one  verdict  and  judgment  in  an  ejectment  brought  by  a  vendee  to 
compel  the  specific  performance  of  articles  of  agreement  for  the  sale  of 
land,  was  conclusive  between  the  parties,  and  a  bar  to  a  subsequent 
action.4  The  grounds  on  which  this  decision  rest  are,  that  when  the 
ejectment  takes  the  place  of  a  bill  in  chancery,  it  must  accord  with  the 
well-established  rule  of  that  court,  which  makes  one  judgment  there 
given,  under  similar  circumstances,  as  to  specific  performance,  conclu- 
sive between  the  same  parties,  and  those  claiming  under  them.5     And 

defendant  may  repudiate  the  defence  pealed  on  the  30  April  1850,  so,  how- 
taken  in  the  first  action,  and  defeat  the  ever,  so  as  not  to  affect  pending 
plaintiff's  recovery  on  other  grounds,  actions  (see  act  8  May  1850.  \  3,  P.  L. 
Rice  v.  Bixler,  Ibid.  445.  716),  and  the  doctrine  of  Seitzinger  v. 

1  Blackniore  v.  Gregg,  10  Watts  222.  Ridgway   re-established.     The  act   of 

2  Kinter  v.  Jenks,  43  Penn.  St.  445.  1850   has   not   been   enrolled   or  pub- 

3  Act  1 1  December  1863,  P.  L.  1123 ;  lished  in  the  pamphlet  laws,  in  eonse- 
Purd.  535.  See  infra,  \  1886,  for  the  quence  of  the  non-payment  of  the  en- 
proceedings  under  the  act  of  1872.  rolment  tax  ;  but  it  is,  nevertheless,  in 

4  Seitzinger  v.  Ridgway,  9  "Watts  force.  Peterman  v.  Huling,  31  Penn. 
496.     This  decision  was  immediately  St.  432. 

overruled  by  the  act  5  May  1841,  6  Coughanour ».  Bloodgood,  27  Penn. 
P.    L.    449;    but    that  aet   was    re-     St.  285.     Peterman  v.  Huling,  31  Ibid. 
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by  the  act  of  1846,1  it  is  expressly  provided,  that  in  all  actions  of  eject- 
ment, to  enforce  the  payment  of  purchase-money,  wherein  time  becomes 
of  the  essence  of  the  finding  of  the  jury,  or  on  a  judgment  by  con- 
fession, by  fixing  a  time  for  such  payment,  one  verdict  and  judgment 
thereon,  unreversed,  or  a  judgment  in  such  case  by  confession,  shall  be 
conclusive  between  the  parties  ;  and  a  failure  to  pay  the  money,  within 
the  time  so  fixed,  shall  be  deemed  a  rescission  of  the  contract  between 
the  parties,  and  shall  render  such  judgment  absolute.2 

§  1881.  It  has  been  held,  that  this  act  only  applies  to  the  specific  case 
of  a  plaintiff  vendor  who  has  recovered  a  verdict  for  the  land,  in  which 
the  jury  have  given  the  defendant  time  to  redeem  ;3  and  to  that  of  a 
plaintiff  vendee,  who  has  recovered  a  conditional  verdict  against  his 
vendor  ;4  it  does  not  embrace  the  case  of  an  ejectment  by  mortgagor 
against  mortgagee  ;5  it  only  applies  to  actions  founded  on  the  contract.6 
But  since  the  repeal  of  the  act  of  1841,  one  verdict  and  judgment  is  con- 
clusive, in  ejectment  upon  any  equitable  title  ;7  one  verdict  and  judgment 
however,  is  conclusive  only  where  the  action  is  a  substitute  for  a  bill  in 
equity;  not  to  a  possessory  ejectment  at  common  law.8  It  must  dis- 
tinctly appear  that  the  equitable  title  was  directly  in  issue  and  decided ; 
and  where  the  record  is  general,  this  may  be  shown  by  parol.9  One 
trial  and  judgment,  in  an  ejectment  to  enforce  or  rescind  a  contract  for 
the  sale  of  lands,  is  conclusive,  whether  the  judgment  be  entered  on  a 
verdict,  or  an  award  ;10  but  to  have  such  effect,  judgment  must  be 
actually  entered;  payment  of  the  jury-fee,  and  an  entry  upon  the  judg- 
ment-iudex,  is  not  enough  ;  the  index  is  not  the  record.11  A  conditional 
recovery  in  ejectment  for  one  instalment  of  unpaid  purchase-money,  is 
no  bar  to  an  action  on  a  future  instalment.12 

§  1882.  New  trial.  As  to  new  trials  in  actions  of  ejectment,  they  are 
seldom  granted  when  the  verdict  is  given  for  the  defendant,  because  all 
parties  remaining  in  the  same  situation  they  were  in,  previously  to  the 
commencement  of  the  action,  the  claimant  may  bring  a  second  ejectment, 

432.     Hill  t.  Oliphant,  41  Ibid.  364.  age   of  the   act  of    1841.      Hollings- 

Bolin  v.  Connelly,  73  Ibid.  336.  worth    v.  Pry,  4    Dall.  345.      Gable 

1  Act  21  April  1846,  P.  L.  424 ;  v.  Hain,  1  P.  &  W.  264.  Treaster  v. 
Purd.  534.  Fleisher,    7    W.    &    S.   137.     Hewitt 

2  See  Arnold  i\  Fitzgerald,  76  Penn.  v.  Huling,  11  Penn.  St.  27.  Chew  v. 
St.  385.  Gardonier  v.  Billings,  77  Ibid.  Phillippi,  32  Ibid.  205. 

498.     The  recovery  cuts  off  all  equita-  8  Taylor  v.   Abbott,   41    Penn.   St. 

ble   interests  carved   out  of  the  title.  352.     If,  however,  to  a  possessory  ac- 

Maxson's  Appeal,  75  Ibid.  176.  tion  upon  the  legal  title,  the  defendant 

3  Brown  v.  Nickle,  6  Penn.  St.  391.  set  up  an  equitable  defence,  one  verdict 
1  Hill  v.  Oliphant,  41  Penn.  St.  364.  and  judgment  thereon  are  conclusive 
"  Brown  v.  Nickle,  ut  supra.     But  of  the  right.     Winpenny  v.  Winpenny, 

see  Ballentine  v.  White,  34  Leg.  Int.  7  W.  N.  C.  112. 

232  9  Meyers   v.   Hill,   46   Penn.  St.  9. 

6  Paull  v.  Oliphant,  14  Penn.  St.  342.  Treftz  v.  Pitts,  74  Ibid.  343. 

7  Peterman  v.  Huling,  31  Penn.  St.  10  Amick  v.  Oyler,  25  Penn.  St.  506. 
432.      Treftz   v.   Pitts,   74  Ibid.   343.  ll  Ferguson  v.   Staver,  40  Penn.  St. 
The  act  of  1846  was  only  declaratory  213. 

of  the  existing  law,  prior  to  the  pass-       12  Hamm  v.  Beaver,  1  Gr.  448. 
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without  subjecting  himself  to  additional  difficulties ;  but  this  principle 
does  not  apply  when  the  verdict  is  given  against  the  defendant;  the 
possession  is  then  changed;  the  defendant  in  the  first  ejectment  be- 
comes the  plaintiff  in  the  second,  and  is  obliged  to  give  evidence  of  his 
own  title,  instead  of  merely  rebutting  the  claim  set  up  by  his  opponent ; 
and  as  this  is  a  point  of  material  consequence  to  him,  the  courts  rather 
lean  to  new  trials  on  behalf  of  defendants  in  ejectment,  especially,  on 
the  footing  of  surprise.1  And  where  there  is  ground  to  apprehend  that 
the  jury  have  erred,  and  that  the  statute  of  limitations  may  defeat  a 
new  suit,  even  two  verdicts  the  same  way  will  be  no  bar  to  a  new  trial.2 
The  court  has  power  to  extend  the  time  fixed  by  the  jury  for  the  pay- 
ment of  the  value  of  improvements,  where  the  entry  of  judgment  has 
been  delayed  by  the  pendency  of  a  motion  for  a  new  trial.3 

§  1883.  Judgment.  When  the  defendant  appears,  pleads,  and  a 
verdict  passes  against  him,  judgment  may  be  entered  as  in  other  cases. 
By  the  judgment  in  ejectment,  after  verdict  for  the  plaintiff,  he  is 
entitled  to  possession  of  the  lands  recovered  by  the  verdict,  but  it  does 
not  confer  any  title  thereto,  except  such  as  he  previously  had.  If, 
therefore,  he  have  a  freehold  interest  in  them,  he  is  in  as  a  freeholder ; 
if  he  have  a  chattel  interest,  he  is  in  as  a  termor ;  and  if  he  have  no 
title  at  all,  he  is  in  as  a  trespasser,  and  is  liable  to  account  for  the 
profits  to  the  legal  owner,  without  any  re-entry  on  his  part.4  Since, 
however,  the  claimant  has  a  mere  possession  given  to  him  by  the  judg- 
ment, it  may  be  asked  how  he  can  become  seised  according  to  his  title,  if 
he  have  more  than  a  chattel  interest  in  the  land  ?  This  is  effected  by 
a  fiction.  It  is  a  rule  of  law,  that  when  a  man  having  a  title  to  an 
estate  comes  into  possession  of  it  by  lawful  means,  he  shall  be  in  pos- 
session according  to  his  title ;  and,  therefore,  when  once  possession  is 
given  by  the  sheriff,  the  possession  and  the  title  are  said  to  unite, 
and  the  plaintiff  holds  the  lands  according  to  the  nature  of  his  interest 
in  them.5 

§  1884.  As  the  judgment  is  grounded  on  the  verdict,  it  ought  not  to 
be  entered  up  for  more  land,  or  for  different  parcels,  than  the  defendant 
was  found  guilty  of  by  the  verdict,  though  a  variance  between  the 
verdict  and  judgment  occasioned  by  the  misprision  or  default  of  the 
clerk  in  entering  the  judgment,  is  not  fatal,  but  may  be  amended  by  the 
court,  even  after  a  writ  of  error  brought.6  So,  after  judgment  and 
execution  executed,  after  the  expiration  of  the  term  laid  in  the  declara- 
tion, the  court  will  permit  the  term  to  be  enlarged  by  the  defendant  in 
erroi,  on  paying  the  costs  of  the  writ  of  error.7     After  judgment,  every 

1  Gardner  v.  Laird,  8  Johns.  489.     Stevens  v.  Church,  8  Phila.  642. 
Noah  v.  Dickenson,  15  Ibid.  317.  3  Pendleton  v.  Richey,  32  Penn.  St. 

2  Mitchell  v.  Mitchell,  4  Binn.  180.     58. 

In  ejectment  upon  an  equitable  title,  *  Taylor  v.  Horde,  1  Burr.  60,  90, 

where  one  verdict  and  judgment  would  114. 

be  conclusive,  the  court  may    rant  »  5  Adams  Eject.  391. 

new  trial,  upon  terms,  though  no  error  6  Cro.  Jac.  632,  cas.  5. 

in  law  was  committed  on  the  trial.  '  Riddle  v.  Findlay,  6  S.  &  R.  227. 
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possible  intendment  is  made  in  favor  of  the  claimant; :  and  if  the  titli 
declared  on  can,  by  any  means,  be  supposed  to  exist  consistently  wit! 
the  judgment,  such  judgment  will  be  supported.1  In  our  practice,  thi 
entry  of  judgment  is  informal;  if  for  the  plaintiff,  for  the  wholi 
premises  claimed,  the  verdict  and  judgment  are  general ;  if  for  a  par 
only,  the  portion  recovered  is  shortly  specified  in  the  verdict,  and  fo: 
the  residue,  the  finding  is  for  the  defendant.2  Our  peculiar  practice 
which,  in  other  cases,  makes  a  judgment  of  revival  a  judgment  oi 
recovery,  and  not  an  award  of  execution  merely,  has  not  been  extendec 
to  a  scire  facias  on  a  judgment  in  ejectment,  nor  could  it  be,  for  th< 
original  judgment  is  not  for  money  but  for  land.3  When  ejectmen 
is  served  on  a  tenant  who  omits  to  notify  his  landlord  to  appear 
judgment  by  default  will  be  opened,  and  the  landlord  let  in  to  contes 
the  title.4 

§  1885.  Costs.  The  costs  follow  the  judgment,  as  in  other  cases ;  the; 
are  given  by  the  statute  of  Gloucester,  in  all  cases  where  a  plaintifl 
recovers  damages;  and  by  a  subsequent  statute,  4  Jac.  I.,  c.  3,  th 
defendant  shall  recover  his  costs,  in  all  cases  where  the  plaintiff  wouh 
have  been  entitled  to  them,  if  he  had  been  successful  in  the  action.  Ii 
ejectment  by  cestui  que  trust  against  trustee,  the  service  of  the  writ  is  : 
sufficient  demand;  if  the  defendant  would  avoid  a  judgment  for  costs 
he  should  disclaim.5  If,  however,  the  defendant  disclaim  as  to  all  bu 
one  undivided  fourth  part  of  the  land,  and  the  plaintiff  go  to  trial,  am 
recover  only  three-fourths  thereof,  the  defendant  is  entitled  to  his  costs 
subsequently  to  the  disclaimer.6  If  the  jury  find  for  the  plaintiff,  the; 
cannot  impose  any  part  of  the  costs  upon  him ;  if  entitled  to  recover  a 
all,  he  is  entitled  to  full  costs  ;7  so,  a  conditional  verdict  carries  costs. 
A  defendant  who  disclaims,  and  is  not  proved  to  be  in  possession,  i 
entitled  to  a  verdict  and  costs  ;9  so,  also,  is  one  of  several  defendants 
who  disproves  the  fact  of  possession.10  And  if  the  defendant  tak 
defence  as  to  part  only  of  the  premises  claimed  in  the  writ,  and  dis 
claim  as  to  the  residue,  filing  a  particular  description  of  the  par 
claimed,  the  plaintiff  is  not  entitled  to  costs,  if  he  recover  no  more  tha: 
the  part  excluded  by  the  description.11  But  if  the  plaintiff  include  ii 
his  writ  more  land  than  the  defendant  claims,  and  there  be  no  dis 
claimer  or  surrender,  until  the  trial,  the  plaintiff  is  entitled  to  recove 
costs,  whatever  the  result  as  to  the  contested  part  of  the  land.13  A  bi] 
for  the  services  of  a  surveyor,  appointed  by  the  court,  cannot  be  taxec 

1  Morres  v.  Barry,  2  Str.  1180.  8  Bradley  v.  O'Donnell,  40  Penn.  S 

2  See  Burrows  v.  Heysham,  1  Dall.     479. 

134  9  Tripner  v.  Abrahams,  47  Penn.  S 

8  Fosters  Fox,  4  W.  &  S.  95.  220. 

4  Wharton  v.  Botham,  3  W.  &  S.  10  Helfenstein  v.  Leonard,  50  Penr 
158.  St.  461, 

5  Caldwell  v.  Lowden,  3  Brewst.  63.  u  Kirkland  v.  Thompson,  51  Peni 

6  Lane    v.   Harrold,   66    Penn.   St.  St.  216. 

319  12  Kirkpatrick  v.  Vanhorn,  32  Peni 

'  Gill  v.  Gill,  37  Penn.  St.  312.  St.  131. 
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as  part  of  the  costs,  against  the  losing  party.1     Counsel  fees  are  taxable 
as  part  of  the  costs,  in  Erie  county.2 

§  1886.  Error.  The  practice  on  a  writ  of  error,  and  the  amount  of 
bail  to  be  given,  to  operate  as  a  supersedeas  of  execution,  have  already 
been  considered.3  It  is  provided  by  statute,4  that  whenever,  in  an 
action  of  ejectment,  a  nonsuit  shall  be  entered,  or  a  verdict  found  for 
the  defendant,  he  may  enter  a  rule  upon  the  plaintiff,  to  sue  out  a  writ 
of  error  to  the  supreme  court,  upon  such  nonsuit,  or  judgment  upon 
verdict,  within  one  year  from  the  service  thereof;  and  if  the  plaintiff 
fail  to  do  so,  within  that  time,  he  shall  be  for  ever  barred.  And  there- 
upon the  defendant  may  enter  a  rule  upon  the  plaintiff,  returnable 
according  to  a  special  order  of  the  court,  to  show  cause  why  he  should 
not  bring  a  second  action  of  ejectment  for  the  premises,  within  one  year 
from  the  determination  of  such  rule;  and  if  no  cause  for  delay  be 
shown,  to  the  satisfaction  of  the  court,  the  said  rule  shall  be  made  abso- 
lute ;  and  in  such  case,  upon  the  expiration  of  the  year,  the  plaintiff 
shall  be  for  ever  barred  from  bringing  any  further  action  of  ejectment 
for  the  same  land,  upon  the  same  title.  If  the  time  fixed,  by  a  condi- 
tional verdict,  for  the  payment  of  purchase-money,  in  an  equitable 
ejectment,  expire,  pending  a  writ  of  error,  the  defendant  will  be  allowed 
the  same  time,  after  an  affirmance  of  the  judgment.5 

§  1887.  Execution.  On  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  an  execution  is  unnecessary,  if  he  can  enter  peaceably,  and 
take  possession.6  Otherwise,  he  must  sue  out  a  writ  of  habere  facias 
possessionem,  or,  as  it  is  commonly  called,  a  writ  of  possession ;  and  he 
may  have  a  clause  of  fieri  facias,  or  capias  ad  satisfaciendum,  for  his 
costs,  in  the  same  writ ;  or  he  may  issue  a  separate  writ  for  his  costs ; 
but  the  former  is  the  usual  practice.  The  writ  of  habere  facias  is 
directed  to  the  sheriff  of  the  proper  county,  and,  after  reciting  the 
judgment,  commands  him  "that  justly  and  without  delay  the  aforesaid 
A.  B.  (the  plaintiff),  his  possession  of  and  in  the  premises  aforesaid,  with 
the  appurtenances,  you  cause  to  have,  and  how  you  shall  have  executed 
this  writ,  make  known  to  our  judges  at,  &c."7  The  execution  is  tested, 
signed  and  made  returnable  on  a  general  return-day,  as  in  other  cases. 

§  1888.  As  the  writ  only  refers  to  the  premises  mentioned  in  the 
declaration,  which  is  sometimes  too  general  to  serve  as  a  direction  to  the 
sheriff,  it  is  the  practice  for  the  plaintiff,  at  his  own  peril,  to  point  out 
to  the  sheriff  the  premises  whereof  he  is  to  give  him  possession,  and  if 
he  take  more  than  he  has  recovered  in  the  action,  the  court  will  inter- 
fere in  a  summary  manner,  and  compel  him  to  make  restitution.8  So, 
where  the  plaintiff  in  ejectment,  as  tenant  in  common,  recovered  pos- 

1  Caldwell  u.  Miller,  46  Penn.  St.  6  Miles  v.  Williamson,  24  Penn.  St. 
233.  135. 

2  Act  10  April  1867,  P.  L.  1115;  6  Bauders  v.  Fletcher,  11  S.  &  R. 
Purd.  537.  420. 

3  See  supra,  <S  820  et  seq.  '  See  Grayd.  Forms  191 ;  and  for  re- 
1  Act  3  April  1872,  P.  L.  33 ;  Purd.     turn,  Ibid.  333. 

537.^  8  Norris  v.  Hamilton,  7  Watts  99. 
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session  of  live-eight  as  of  a  cottage,  with  the  appurtenances,  and  a  wril 
of  possession  was  executed  by  the  sheriff,  who  turned  the  tenant  out  of 
possession  of  the  whole,  and  locked  up  the  door,  a  rule  was  made  upor 
the  sheriff  and  the  plaintiff,  to  restore  the  tenant  to  possession  of  three 
eighth  parts  of  the  premises ;  otherwise,  he  would  be  obliged  to  brin^ 
another  ejectment  for  the  same.1  The  court  will  also,  if  circum 
stances  require,  interfere  before  the  execution  of  the  writ,  and  »restraii 
the  plaintiff  from  taking  possession  of  more  than  he  is  entitled  to; 
so,  w'here  the  jury  give  a  general  verdict  for  the  plaintiff  in  ejectment 
but  he  shows  title  only  to  a  moiety  of  the  premises,  the  court  will  no 
set  aside  the  verdict,  but  will  order  him  to  take  possession  of  the  moiet} 
only.3  And  if  the  plaintiff  is  bound  in  equity  to  make  title  to  th< 
defendant,  for  a  part  of  the  premises,  the  court  will  do  the  defendan 
justice,  by  staying  the  execution  on  the  judgment,  until  the  title  i 
secured.4  No  tenant  who  was  in  possession  anterior  to  the  commence 
ment  of  an  ejectment,  can  be  dispossessed  upon  a  judgment  and  writ  oi 
possession  to  which  he  is  not  a  party  -t  and  if  a  tenant,  whose  possessioi 
is  distinct  from  that  for  which  the  action  was  brought,  be  turned  out,  hi 
may  have  a  writ  of  restitution.5 

§  1889.  Under  this  writ,  the  sheriff  or  his  deputy  delivers  to  the  plain 
tiff  possession  of  the  premises  recovered ;  and,  as  the  words  of  the  wri 
are,  "that  he  cause  him  to  have  possession,  &c,"  there  must  be  a  ful 
and  actual  possession  given  by  the  sheriff,  and  cousequently,  all  powe: 
necessary  for  this  end  must  be  given  him ;  therefore,  he  may  call  th 
posse  comitatus  to  his  aid,  and  if  the  recovery  be  of  a  house,  the  sherifj 
may  justify  breaking  open  a  door,  if  he  be  denied  entrance  by  the  tenant 
because  the  writ  cannot  be  otherwise  executed;  but  he  ought  to  signif 
the  cause  of  his  coming,  and  request  that  the  doors  may  be  opened  ;6  am 
after  he  has  got  admission,  he  may  remove  all  persons,  goods,  &c,  fron 
off  the  premises,  before  he  gives  possession.  If  there  be  several  tene 
ments,  in  possession  of  several  tenants,  he  must  give  possession  of  then 
separately,  by  turning  out  the  tenants  ;7  for  the  delivery  of  one  messuag 
or  parcel  of  land,  in  the  name  of  all,  is  not,  in  that  case,  a  good  exe 
cution  of  the  writ ;  because  the  possession  of  one  tenant  is  not  th' 
possession  of  the  other,  each  having  a  several  possession.  But,  it  seems 
that  if  all  the  messuages  or  lands  were  in  the  occupation  of  one  tenanl 
it  is  sufficient,  to  give  possession  of  one  messuage  or  parcel  of  land  in  th 
name  of  all ;  and  this,  indeed,  seems  to  be  the  safest  way  for  the  sherifi 
because  he  executes  the  writ  at  his  peril ;  and,  therefore,  if  he  giv 
possession  of  any  messuages  or  land  not  recovered,  and  not  included  ii 
the  habere  facias  possessionem,  he  is  a  trespasser.8     But  the  surest  way  i 

1  3  Wils.  49.  And  see  Hildyard  v.  5  Young  v.  Algeo,  3  Watts  22c 
Demi,  Barnes  191.     Tidd  1246.  King  v.  Wimley,  26  Leg.  Int.  254.    E: 

2  Forster  v.  "Wandlass.  7  T.  R.  118  n.  parte  Reynolds,  1  Cames  500. 
Mence  v.  Baldwyn,  Barnes  468.  6  5  Co.  91  b.     Tidd  1246. 

3  Moore   v.   Van   Bergen,   1  Johns.  7  1  Rol.  Abr.  886. 

Cas.  101.  8  Tidd  1246.     I  Rol.  420. 

4  Mathers  v.  Akewright,  2  Binn.  93. 
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said  to  be,  for  the  sheriff  to  remove  all  tenants  out  of  each  house,  or 
parcel  of  land,  and  when  the  possession  is  quitted,  to  deliver  it  to  the 
plaintiff;  for  if  the  sheriff  turn  out  all  the  persons  he  can  find  in  the 
house,  and  give  the  plaintiff,  as  he  thinks,  quiet  possession,  and  after 
the  sheriff  is  gone,  there  appear  to  be  some  persons  lurking  in  the  house, 
this  is  no  good  execution,  and  the  plaintiff  may  have  a  writ  of  habere 
facias.1 .  On  a  recovery  of  land,  being  part  of  a  highway,  the  sheriff 
should  deliver  possession  subject  to  the  right  of  passage  over  it.2 

§  1890.  If  the  officer  be  disturbed  in  the  execution  of  the  wrif,  the 
court,  on  an  affidavit,  will  grant  an  attachment  against  the  party, 
whether  he  be  the  defendant  or  a  stranger  ;  because,  the  writ  is  the  pro- 
cess of  the  court,  and  any  disturbance  given  to  the  execution  of  it,  is  a 
contempt  of  the  authority  of  the  court  from  whence  it  issues,  and  as 
such,  will  be  punished  by  them  ;3  and  the  process  is  not  understood  to 
be  executed,  nor  the  execution  complete,  until  the  sheriff  and  officer 
are  gone,  and  the  plaintiff  left  in  quiet  possession.4  Formerly,  if  the 
writ  was  returned  by  the  sheriff,  though  not  filed,  it  seems,  no  new  habere 
facias  could  issue ;  because,  when  the  return  was  made,  it  became  a 
record  which  the  court  was  entitled  to.  This  mischief  has,  however, 
been  remedied  by  the  act  of  1834,5  which,  after  reciting  that  inconve- 
nience frequently  occurs  to  plaintiffs  in  ejectment  from  the  re-entry  of 
the  defendants,  or  persons  claiming  under  them,  on  the  lands  recovered, 
after  the  execution  and  return  of  the  writ  of  habere  facias  possessionem, 
and  that  the  plaintiffs  are  obliged  to  resort  to  a  new  ejectment,  and  that 
it  is  proper  to  render  recoveries  in  ejectment  more  effectual,  declares, 
that  it  shall  be  the  duty  of  the  court,  in  which  a  judgment  in  ejectment 
shall  be  recovered,  on  the  application  of  the  plaintiff,  his  agent  or 
attorney,  and  on  cause  shown,  to  award  alias  and  pluries  writs  of  habere 
facias  possessionem,,  from  time  to  time,  notwithstanding  any  or  all  preced- 
ing writs  may  have  been  returned  executed ;  and  the  additional  costs 
shall  be  taxed  and  collected  in  the  usual  manner  ;  provided,  that  such 
application  be  made,  within  three  years  after  the  return-day  of  the 
preceding  writ. 

§  1891.  Where  a  stranger  turns  the  plaintiff  out  of  possession,  after 
execution  fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an 
indictment  for  a  forcibly  entry,  when  the  force  will  be  punished.  The 
reason  is,  that  the  title  was  never  tried  between  the  plaintiff  and  the 
stranger,  who  may  claim  the  land  by  title  paramount  to  that  of  the 
plaintiff,  or  he  may  come  in  under  him  ;  and  then  the  recovery  and 
execution  in  the  former  action  ought  not  to  hinder  the  stranger  from 
keeping  that  possession  which  he  may  have  a  right  to.  If  the  law  were 
otherwise,  the  plaintiff  might,  by  virtue  of  a  new  habere  facias,  turn  out 
even  his  own  tenants,  who  came  in  after  the  execution  executed,  whereas, 

1  1  Loon.  154.  «  6  Mod.  115  ;  Holt,  C.  J.     Griffeth 

2  Chester  v.  Alker,  1  Burr.  133.  v.  Dobson,  3P.4W.  22S. 

8  Kingsdale  v.  Mann,  6  Mod.  27 ;  5  Act  1  February  1834,  P.  L.  26 : 
8.  c.  1  Salk.  321.  Purd.  536. 
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the  possession  was  given  him  only  against  the  defendant  in  the  action, 
and  not  against  others,  who  were  not  parties  to  the  suit.1  On  the  other 
hand,  if,  after  the  sheriff  has  delivered  to  the  plaintiff  the  proportion 
that  he  has  recovered  in  ejectment,  and  after  the  return-day  of  the  writ, 
the  plaintiff  oust  the  defendant  of  the  whole,  the  court  will  not  restore 
the  latter  in  a  summary  way,  though  it  might  be  otherwise,  if  there  were 
an  actual  ouster  before  the  return-day.2  Nor,  after  judgment  in  eject- 
ment for  non-payment  of  rent,  and  possession  delivered,  will  the  court 
restore  possession  summarily,  upon  a  tender  of  the  rent  due.3 

§  1892.  The  writ  of  habere  facias  can  only  be  issued,  on  a  conditional 
verdict  in  ejectment  to  compel  specific  performance,  by  leave  of  court, 
who  will  refuse  it,  except  when  it  appears  that  the  verdict  has  not  been 
complied  with.4  Where  it  was  agreed  by  the  conditional  verdict,  in  an 
action  brought  to  compel  payment  of  a  balance  of  purchase-money,  due 
under  articles  of  agreement,  that  on  failure  to  make  payment  on  the 
times  fixed,  the  land  should  be  sold,  under  direction  of  the  court,  and 
the  money  raised  be  applied  to  the  payment  of  the  amount  due,  and  the 
land  was  so  sold,  upon  such  failure,  for  less  than  the  balance  due  to 
the  plaintiff,  the  purchaser,  who  still  held  the  legal  title  to  the  land, 
was  held  entitled  to  a  writ  of  habere  facias  possessionem,  and  fieri  facias 
for  costs.5  A  defendant  having  confessed  judgment  in  an  ejectment  to 
enforce  the  payment  of  purchase-money,  to  be  released  on  payment  of 
the  money,  in  two  instalments,  the  plaintiff  assigned  that  last  falling  due, 
before  either  was  due,  and  it  was  held,  that  after  this  assignment,  he  had 
no  right  to  take  out  an  habere  facias,  before  the  last  instalment  was  due.6 
Where  a  period  of  four  months  was  fixed  upon  in  the  verdict  for  pay- 
ment by  the  defendant,  and  judgment  was  not  entered  thereon,  until 
the  expiration  of  the  four  months,  an  execution  issued  immediately  after 
the  judgment  became  absolute,  was  held  not  premature.7 

§  1893.  When  the  recovery  in  ejectment  is  of  an  undivided  part  of 
the  premises,  the  sheriff  must  put  the  plaintiff  into  actual  possession 
thereof  along  with  the  defendant ;  and  if,  after  being  so  put  into  posses- 
sion, he  be  ousted  by  the  defendant,  he  may  have  an  alias  liabere  facias.8 
After  judgment  and  writ  of  habere  facias  issued,  it  is  the  duty  of  the 
sheriff,  to  execute  the  writ,  by  ejecting  the  defendant  with  his  family, 
and  the  wife  cannot  prevent  it,  by  setting  up  title  in  herself,  as  it  was 
the  duty  of  the  husband  to  have  defended  his  possession  upon  her  title.9 
If  the  sheriff,  on  the  habere  facias,  deliver  possession  of  the  wrong  tract 
or  premises,  the  wrong  may  be  remedied  by  ejectment,  or  by  application 

i  Tidd  1248  7  Allen  v.  Woods,  24  Penn.  St.  76. 

*  Gardiner  v.  Schuylkill  Bridge  Co.,         8  Ash  v.  McGill,  6  Whart.  391. 
2  Binn  450.  "  Johnson  v.  Fullerton,  44  Penn.  St. 

3  Cainac  v.  Allwine,  1  "W.  C.  C.  466.  466.     But    he    cannot    oust    persons 

4  Shaw  v.  Bayard,  4  Penn.  St.  257.  claiming   by  paramount   title,  though 

5  Bradley  v.  O'Donnell,  40  Penn.  St.  they  went  into  possession  pending  the 
479  ejectment.       Raw    v.    Stevenson,    24 

6  Boyd  v.  McNaughton,  51  Penn.  St.  Pitts.  L.  J.  145. 
225. 
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to  the  court,  who  have  ample  power  to  do  the  defendant  justice;1  if  the 
plaintiff,  in  executing  his  writ,  take  land  for  which  he  had  not  shown 
title  in  the  ejectment,  the  defendant  is  always  relieved  on  motion.3 
After  the  lapse  of  five  years,  if  the  plaintiff  have  previously  neglected 
to  sue  out  his  writ  of  possession,  he  must  revive  the  judgment  by  scire 
facias,  as  in  other  cases.3  A  judgment  in  ejectment  for  the  term,  and 
damages  and  costs,  cannot  be  revived  by  scire  facias  against  the  heirs 
alone ;  the  personal  representatives  must  be  made  defendants ;  nor  can 
the  scire  facias  issue  against  the  representatives  of  a  deceased  defendant, 
without  making  the  survivors  parties.4  Where  an  habere  facias  had 
issued  on  a  judgment  in  ejectment,  and  was  set  aside  because  of  an 
agreement  among  the  parties,  subsequently  to  the  judgment,  and  incon- 
sistent with  the  execution  thereof,  an  award  of  restitution  is  of  course. 
Restitution  may  be  enforced  by  order,  and  attachment  for  contempt,  or 
by  writ  of  restitution ;  but  the  latter  mode  is  more  direct,  and  more 
consistent  with  the  genius  of  our  judicial  proceedings.5 

§  1894.  Lis  pendens.  As  a  general  rule,  the  pendency  of  an  eject- 
ment against  one  in  possession,  is  notice  to  a  subsequent  purchaser,  by 
lis  pendens  f  it  has  always  been  held  to  be  constructive  notice  to  a  pur- 
chaser,7 and  to  every  person  interested  in  the  subject-matter  of  the  suit,3 
who  is  bound  to  take  notice.9  The  notice  by  lis  pendens  dates  from 
the  service  of  the  writ,  and  the  judgment  overreaches  an  alienation 
after  the  pendency  thereof;10  this,  however,  being  but  constructive 
notice,  it  has  been  wisely  provided  by  statute,11  that  no  purchaser  or 
mortgagee  shall  be  affected  with  notice  of  the  pendency  of  any  eject- 
ment, or  action  to  recover  real  estate,  or  to  compel  a  conveyance 
thereof,  unless  such  action  shall  be  indexed  against  the  defendant,  and 
any  terre-tenant  made  a  party  thereto,  in  a  book  to  be  kept  by  the  pro- 
thonotary,  and  called  the  ejectment-index,  for  which  the  plaintiff  shall 
furnish  the  necessary  information.12  It  is  held,  in  New  York,  that 
notice  of  lis  pendens  is  unnecessary,  to  render  a  judgment  in  ejectment 
conclusive  upon  a  party  claiming  under  the  defendant,  by  title  acquired 
pendente  lite ;  it  is  only  against  mere  equities,  that  a  purchaser  without 
notice  is  protected.13 

1  Shaw  v.  Bayard,  4  Perm.  St.  257.  9  Fessler's  Appeal,  75  Perm.  St.  483. 

2  Norris  v.  Hamilton,  7  Watts  99.  And  see  Lookwood  v.  Bates  1  Del  Oh 

3  Tidd  1248.  435. 

*  1  Litt.  (Ky.)  243.  "  Murray  v.  Ballou,  1  Johns.  Ch.  566. 

6  Greer  v.  McClelland,  1  Phila.  128.  Diamond  ».  Lawrence  County,  37  Penn. 

If  a  judgment  in  ejectment,  entered  by  St.    353.     Haughwout   v.    Murphy     6 

virtue   of  a  warrant  of   attorney,  be  C.  E.  Green   118-   s.    c.  7   Ibid.  531 

opened,  on  an  affidavit  of  merits,  after  "Walker  v.  Hill,  Ibid.  513. 

the  execution  of  an  habere  facias,  a  "  Act  22  April  1856   3  2  P.  L   532  ■ 

writ  of  restitution  will   be   awarded.  Purd.  537. 

Walsh  v.  Sykes,  1  Lack.  L.  Rec.  429.  »  By  act  22  April  1863,  P    L    560 

6  Snively  v.  Hitechew,  59  Penn.  St.  this  statute  is  not  to  affect  parties  to 

49i  w  n  tj.iv.      C-7A  aCti°nS    PendiriS    at   the   time   of   its 

'   Walker  v.  Butz,  1  Yeates  574.  passage. 

8  Diamond  v.   Lawrence  County,  37        "  Sheridan   v.   Andrews    49    N    Y 

Penn.  St.  353.  478  ;  s.  c.  3  Lans.  129.       ' 
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II.  Re-entry  for  breacli  of  covenant. 

§  1895.  It  has  long  been  the  practice,  to  insert  in  leases  and  ground- 
rent  deeds,  a  clause  or  proviso  that,  in  case  of  non-performance  or 
breach  of  the  covenants  on  the  part  of  the  lessee  or  grantee,  the  lessor 
or  grantor,  his  heirs  or  assigns,  may  re-enter  and  repossess  the  land,  as 
of  his  or  their  former  estate,  and  expel  all  other  occupiers  therefrom. 
The  questions  which  have  arisen  under  provisos  of  this  kind  relate 
principally  to  covenants  for  the  non-payment  of  rent,  and  it  is  to  pro- 
ceedings in  such  cases  that  our  remarks  will  be  directed.  It  is  hardly 
necessary  to  premise,  that  without  such  a  clause  in  the  lease,  the  lessor 
cannot  recover  back  the  possession,  during  the  continuance  of  the  term, 
although  the  tenant  should  neglect  to  render  his  rent,  or  otherwise  dis- 
regard the  conditions  of  his  grant.1  When  provisos  of  this  nature  were 
first  introduced,  the  ancient  practice  prevailed ;  and,  of  course,  actual 
entries  were  then  made  in  those,  as  in  all  other  cases ;  and  it  seems  also 
to  have  been  necessary,  for  some  years  after  the  modern  practice  was 
invented,  and  the  sealing  of  leases  dispensed  with,  for  landlords  to  make 
actual  entries  upon  the  lands,  before  they  could  take  advantage,  by  eject- 
ment, of  the  forfeiture  of  a  lease.  This  useless  form  is  now  abolished ; 
but  as  the  right  to  make  the  entry  is  still  necessary,  the  provisos  are 
continued  to  the  present  day  in  their  ancient  terms.2 

§  1896.  The  proceedings  at  common  law  for  the  breach  of  a  covenant 
for  the  payment  of  rent,  preparatory  to  bringing  an  ejectment,  are  very 
minute  and  complicated.  (1.)  A  demand  of  the  rent  must  be  made, 
either  in  person,  or  by  an  agent  properly  authorized.3  (2.)  The  demand 
must  be  of  the  precise  rent  due ;  for  if  he  demand  a  penny  more  or  less, 
it  will  be  ill.  (3.)  It  must  be  made  precisely  upon  the  day  when  the 
rent  is  due  and  payable,  by  the  lease,  to  save  the  forfeiture ;  as,  where 
the  proviso  is,  "that  if  the  rent  shall  be  behind  and  unpaid  by  the  space 
of  thirty  or  any  other  number  of  days  after  the  day  of  payment,  it  shall 
be  lawful  for  the  lessor  to  re-enter,"  a  demand  must  be  made  on  the 
thirtieth  or  last  day.  (4.)  It  must  be  made  at  such  a  convenient  time 
before  sunset,4  that  the  money  may  be  counted,  and  the  necessary  receipt 

1  Van  Rensselaer  v.  Hogeboom,  11  whether  in  the  form  of  a  condition,  or 
Johns.  163.  Payment  of  a  ground-  power  of  re-entry.  Robert  v.  Ristine, 
rent,  reserved  upon  a  conveyance  in  2  Phila.  62.  W  here  a  power  of  re-en- 
fee,  cannot  be  enforced,  by  ejectment,  try  is  reserved,  a  failure  to  pay  does 
Keneo-e  v.  Elliott,  9  Watts  258.  But  not  work  an  absolute  forfeiture,  but  the 
ejectment  lies  to  enforce  performance  lease  is  voidable,  at  the  election  of  the 
of  a  condition  subsequent.  Bear  v.  lessor.  Long  v.  Wood,  33  Leg.  Int.  410. 
Whisler  7  Ibid.  144.  3  West  v.   Davies,  7    East   363.     A 

2  Little  v.  Heaton,  1  Salk.  259.  formal  demand  is  not  necessary,  if  the 
Hare  v  Cator  Doug.  460.  In  Penn-  tenant  disclaim  to  hold  under  the  les- 
sylvania,  an  actual  entry  for  breach  of  sor.  Van  Rensselaer  v.  Collins,  11 
condition  is  not  necessary  to  complete  Johns.  1. 

the    forfeiture.     Sheaffer   v.    Sheaffer,  4  It  is  said,  the  demand  ought  to  be 

37  Penn.    St.    525.     Davis    v.    Moss,     made,  at  the  last  hour  of  the  day,  at 

38  Ibid  346  '  But  a  previous  demand  sunset.  Wheeldon  v.  Paul,  3  C.  &  P. 
is  necessary  to  the  enforcement  of  a  613.  And  see  Academy  of  Masic  v. 
forfeiture    for   non-payment    of  rent,     Hackett,  2  Hilt.  217. 
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or  acquittance  given,  while  there  is  light  enough  reasonably  to  do  so. 
(5.)  Therefore,  proof  of  a  demand  made  in  the  afternoon  of  the  last 
day,  without  showing  in  what  part  of  the  afternoon  it  was  made,  and 
that  it  was  towards  sunset,  or  late  in  the  afternoon,  is  not  sufficient.1 
(6.)  It  must  be  made  upon  the  land,2  and  at  the  most  notorious  place  of 
it ;  therefore,  if  there  be  a  dwelling-house  upon  the  land,  the  demand 
must  be  at  the  front  or  fore-door,  though  it  is  not  necessary  to  enter  the 
house,  notwithstanding  the  door  be  open ;  but  if  the  tenant  meet  the 
lessor,  either  on  or  off  the  land,  at  any  time  of  the  last  day  of  payment, 
and  tender  the  rent,  it  is  sufficient  to  save  a  forfeiture,  for  the  law  leans 
against  forfeitures.  (7.)  But  if  a  place  be  appointed  where  the  rent  is 
payable,  in  that  case,  the  demand  must  be  made  at  such  place.  (8.)  A 
demand  of  the  rent  must  be  made  in  fact,  although  there  should  be  no 
person  on  the  land  ready  to  pay  it.3  Nor  are  these  the  only  difficulties 
to  which  a  landlord,  by  the  common  law,  is  subject ;  the  courts,  notwith- 
standing his  compliance  with  all  the  required  formalities,  would  set 
aside  the  forfeiture,  upon  the  payment  of  the  debt  and  costs,  at  any  time 
before  execution  executed  ;4  and  the  tenant  might,  at  any  time,  apply  to 
a  court  of  equity  for  relief.5 

§  1897.  The  first  essential  form,  as  we  have  seen,  is  the  demand  of  rent, 
either  in  person,  or,  as  is  more  usual  and  proper,  by  a  duly  authorized 
agent.  We  here  introduce  an  approved  precedent  for  the  letter  of 
attorney,  as  well  as  for  the  petition  for  a  commission  to  take  evidence  in 
perpetuam  rei  memoriam;  a  course,  which,  for  obvious  reasons,  is,  in  those 
cases,  generally  resorted  to : 

Know  all  men,  by  these  presents,  that  I,  A.  B.,  have  made,  constituted 
and  appointed,  and  by  these  presents,  do  make,  constitute  and  appoint  C. 
D.,  my  true  and  lawful  attorney,  for  me  and  in  my  name,  to  demand  and 
receive  of  and  from  E.  F.,  his  heirs  and  assigns,  on  the  first  day  of 
November,  in  the  year  1836,  at  or  on  a  certain  messuage,  or  lot  or 
piece  of  ground,  situate  on  the  west  side  of  Sixth  street,  &c.  (describing 

the  premises  particularly),  the  sum  of ,  lawful  money  of  the  United 

States  of  America,  which  becomes  due  unto  the  said  A.  B.  from  the  said 
E.  F.,  his  heirs  or  assigns,  on  the  said  first  day  of  November  1836,  for 
one-half  year's  ground-rent  of  the  said  lot  of  ground,  with  its  appurte- 
nances, which,  by  indenture  bearing  date  the day  of ,  a.  d. 

was  reserved  unto  the  said  A.  B.,  his  heirs  and  assigns  for  ever ;  and  I 
further  give  and  grant  unto  my  said  attorney  full  power  and  authority 
to  enter  into  and  upon  the  said  lot  of  ground,  with  the  appurtenances,  by 
the  said  indenture  granted,  and  therein,  for  me  and  in  my  name,  place 
and  stead,  to  distrain  for  the  said  ,  should  it  not  be  paid  upon 

1  Weldon  v.  Harrison,  17  Johns.  66.  sumed.     Keating  v.  Williams,  5  Watta 

*  Royor  v.  Ake,  3  P.  &  W.  464.  382.     And  see  McKnight  v.  Kreutz,  51 

8  1    Saund.   287,   note   16.     Living-  Penn.  St.  232. 

ston  v.  Kipp,  3  Wend.  230.    A  re-en-  i  West  v.  Davies,  7  East  363. 

try   for  non-payment  of   ground-rent  6  Adams  Eject.  187.     See  Brown  ». 

must  be  shown ;   it  will  not  be  pre-  Vandergrift,  80  Penn.  St.  142. 
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demand  being  made  as  aforesaid,  and  to  proceed  and  sell  such  distress  as 
shall  be  made,  according  to  the  form  of  law  in  such  case  made  and  pro- 
vided. But  if  sufficient  distress  cannot  be  found  and  taken  in  and  upon 
the  premises,  to  satisfy  the  said  rent,  then,  in  such  case,  into  and  upon  the 
said  lot  of  ground  and  messuage,  or  any  part  thereof,  in  the  name  of  the 
whole,  for  me  and  in  my  name,  to  re-enter  and  repossess  as  of  the  first 
and  former  estate  and  title,  as  though  the  aforesaid  indenture  had  never 
been  made,  according  to  the  terms  and  conditions  in  the  said  indenture 
contained;  and  further  to  do  and  perform  all  things  requisite  and  neces- 
sary in  and  about  the  execution  of  the  premises.  In  testimony  whereof, 
I  have  hereunto  set  my  hand  and  seal,  this day  of ■,  A.  D. . 

§  1898.  It  is  always  advisable  for  the  plaintiff  to  take  the  preparatory 
steps,  by  his  attorney  in  fact,  thus  authorized,  inasmuch  as  the  entry 
preceding  them  appears  on  record.  The  steps  to  be  taken  by  the  agent 
are  explicitly  set  forth  in  the  petition  of  the  grantor  for  a  subpwna  to 
the  grantee,  to  show  cause  why  a  commission  should  not  issue  for 
examining  witnesses  in  perpetuam  rei  memoriam.  The  petition  pursues 
the  following  form : 

John  Jones 


Bill  to  perpetuate  testi- 
mony of  re-entry,  made  for 
default  of  payment  of  rent, 
on  a  messuage  and  lot  of 
ground  in  the  township 
of  Moyamensing. 


v. 
Ralph  Smith,  his  heirs,  executors,  adminis- 
trators and  assigns,  and  all  persons  claim- 
ing by,  from  or  under  him,  them,  or  any 
of  them,  and  all  persons  interested  in  the 
premises. 

To  the  honorable  the  judges  of  the  Court  of  Common  Pleas  for  the  county 
of  Philadelphia : 
The   petition  of  A.  B.  respectfully  showeth,  That   your   petitioner 
was  seised  in  fee-simple  of  the  lot  of  ground  hereinafter  mentioned ; 

and  in  and  by  a  certain  indenture,  bearing  date  the day  of 

,  A.  D. ,  between  your  petitioner  and   M.  his  wife,  of  the 

one  part,  and  E.  F.,  of ,  in  the of ,  of  the  other 

part,  made,  your  petitioner,  the  said  A.  B.,  for  and  in  consideration  of 
the  payment  of  the  yearly  rent  and  performance  of  the  covenants  and 
agreements  in  said  indenture  expressed,  did  grant,  bargain,  sell,  release 
and  confirm  unto  the  said  E.  P.,  his  heirs  and  assigns,  a  certain  lot  or 

piece  of  ground,  situate  on  the  west  side  of street,  &c.  (here  set 

forth  the  premises  accurately) :  to  have  and  to  hold  the  said  described 
lot  or  piece  of  ground,  with  the  appurtenances,  unto  the  said  E.  F., 
his  heirs  and  assigns,  to  his  and  their  own  proper  use  and  behoof  for 
ever;  yielding  and  paying  therefor  unto  the  said  A.  B.,  his  heirs  and 

assigns,  the  rent  or  sum  of dollars,  current  money  of  the  United 

States  of  America,  and  two-thirds  of  one  such  dollar,  in  two  equal  and 
even  half-yearly  portions,  on  the  first  day  of  the  months  of  November 
and  May  in  each  and  every  year  thereafter  for  ever,  without  any  deduc- 
tion or  abatement  whatsoever  for  or  by  reason  of  any  taxes  or  assess- 
ments which  should,  at  any  time  thereafter,  be  laid  or  levied,  as  well 
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on  the  premises  as  on  the  yearly  ground-rent  thereout  reserved:  the 
first  payment  of  the  said  half-yearly  rent  to  be  made  on  the  first  day  of 
November  next  ensuing  the  date  of  said  indenture. 

And  it  was  further  provided  in  and  by  the  said  indenture,  that  if  the 
said  yearly  rent-charge  should  be  in  arrear  and  unpaid,  it  should  and 
might  be  lawful  for  the  said  A.  B.  into  and  upon  the  said  premises,  or 
any  part  thereof,  to  enter  and  levy  the  same,  with  costs  and  charges, 
by  distress ;  and  if  distress  sufficient  to  satisfy  said  rent  in  arrear 
could  not  be  found  on  the  premises,  then  it  should  and  might  be  lawful 
to  and  for  the  said  A.  B.,  his  heirs  and  assigns,  into  the  said  premises  by 
said  indenture  granted,  to  re-enter,  and  the  same  to  have  again,  repos- 
sess, and  enjoy  as  in  his  or  their  first  or  former  estate  and  title,  as 
though  the  said  indenture  had  never  been  made.1  And  the  said  E. 
F.  entered,  into  and  was  seised  of  the  premises  aforesaid,  whereby  the 
said  rent  became  due  and  payable  to  the  said  A.  B.  as  aforesaid ;  and 
default  was  made  in  the  payment  of  the  said  yearly  rent,  on  the  days 
and  times  and  in  the  manner  it  ought  to  have  been  paid  ;  and  rent 

amounting  to  the  sum  of dollars  became  due  and  unpaid  on  the 

first  day  of  May  1836.     And  the  said  A.  B.,  by  deed-poll  dated  the 

day  of ,  A.  d. ,  did  duly  constitute  and  appoint  C.  D., 

his  true  and  faithful  attorney,  to  demand  of  the  said  E.  F.,  his  heirs 

and  assigns,  one-half  year's  rent  due  from  said  premises  on  the  — 

day  of ,  A.  d. ,  making  the  sum  of dollars,  and  further 

granted  to  the  said  C.  D.  full  power  and  authority  to  enter  into  the 

said  premises  and  distrain  for  the  said  dollars,  should  it  not  be 

paid  upon  demand  being  made  as  aforesaid ;  and  if  sufficient  distress 
could  not  be  found  thereon  to  satisfy  said  rent,  then  and  in  such  case, 
into  and  upon  the  said  lot  of  ground  and  messuage,  or  any  part  thereof, 
in  the  name  of  the  whole,  to  re-enter  and  repossess  as  of  the  first  and 
former  estate  and  title,  as  though  the  said  indenture  had  never  been 
made,  and  further  to  do  and  perform  all  things  requisite  and  necessary 
in  and  about  the  execution  of  said  power  of  attorney  ;  as  more  fully  and 
at  large  appears  by  said  power,  recorded  in  the  office  for  recording  of 
deeds,  &c,  for  the  city  and  county  of . 

And  the  said  C.  D.,  on  the day  of ,  a.  d. ,  by  vir- 
tue and  in  pursuance  of  the  said  power  of  attorney,  did,  at  such  conve- 
nient time,  before  the  setting  of  the  sun,  so  that  the  said  sum  of  

dollars  might  have  been  duly  numbered  and  received,  had  there  been 
any  person  ready  to  pay  the  same,  go  and  enter  upon  the  said  messuage 
or  lot  and  piece  of  ground,  and  found  no  person  residing  on,  or  in  posses- 
sion of  the  same ;  and  the  said  C.  D.,  in  behalf  of  the  said  A.  B.,  did 
then  and  there,  that  is  to  say,  on  the  most  notorious  part  of  the  said 

1  Where  the  grantor  in  a  ground-  Newman  v.  Butter,  8  Watts  51.  Thomas 
rent  deed  reserves  the  right  to  re-enter,  v.  Flamer,  1  Phila.  518.  Nor  upon  any 
in  default  of  a  sufficient  distress,  in  any  part  thereof.  Clark  v.  Everly  8 
order  to  maintain  ejectment,  he  must  W.  &  S.  228  ■  s.  c.  2  Clark  219  Con- 
show  that  there  was  not  sufficient  pro-  ner  v.  Bradley,  1  How.  217.  Smelt  v 
perty  on  the  premises  to  pay  the  rent.  Fuchan,  15  East  286. 
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premises,  to  wit,  at  the  front  door  of  the  dwelling-house  built  thereon,  in 
the  presence  of  credible  witnesses,  demand  and  require  payment  of  the 

said  sum  of dollars,  and  did  remain  on  the  same  premises,  at  the 

door  aforesaid,  ready  to  receive  the  same,  until  the  sun  had  set,  and  the 
crepusculum  was  over,  so  that  it  was  no  longer  possible,  by  the  light  of 
the  sun,  to  number  and  receive  said  rent,  but  there  was  no  person  there 
ready  to  pay  the  same,  and  it  remained  unpaid.   And  default  having  been 

thus  made,  and  the  said  rent  of dollars  becoming  in  arrear  and 

unpaid,  the  said  C.  D.,  in  behalf  of  the  said  A.  B.  as  aforesaid,  after- 
wards, to  wit,  on  the day  of ,  a.  d. ,  in  the  presence 

of  witnesses,  did  enter  into  and  upon  the  said  messuage  or  lot  and  piece 
of  ground,  for  the  purpose  of  distraining  for  the  said  rent  so  in  arrear 
and  unpaid,  but  no  distress  whatever  could  be  found  on  the  said  pre- 
mises to  satisfy  said  rent  in  arrear,  or  any  part  thereof.     Wherefore,  the 

said  C.  D.,  as  attorney  for  the  said  A.  B.,  did,  on  the day  of 

aforesaid,  in  the  presence  of  said  witnesses,  into  and  upon  the 

said  messuage  or  lot  and  piece  of  ground  wholly  re-enter,  the  same  to 
have  again  to  the  said  A.  B.  to  repossess  and  re-enjoy  as  of  his  former 
estate  in  said  premises. 

All  which  matters  and  things,  or  so  much  thereof  as  is  material,  your 
petitioner  is  now  ready  and  able  to  prove  by  living  witnesses.  But  for- 
asmuch as  disputes  concerning  all  the  within  above-described  premises 
may  subsist  after  your  petitioner's  witnesses  are  dead,  and  the  right  of 
your  petitioner  may  be  thereby  defeated,  your  petitioner  prays  your 
honors  to  grant  him  a  subpoena  under  the  seal  of  your  honorable  court, 
to  be  directed  to  the  aforesaid  E.  F.,  and  to  the  heirs  and  representatives 
of  the  said  E.  F.,  and  all  persons  claiming  title  to  the  premises  by,  from, 
or  under  them,  or  any  person  interested  in  the  premises,  requiring  them 
to  be  and  appear  in  this  honorable  court,  on  a  day  therein  to  be  named, 
to  show  cause,  if  any  they  have,  why  a  commission  should  not  issue 
under  the  seal  of  your  said  court,  to  be  directed  to  such  person  or  per- 
sons as  the  court  may  appoint,  for  examining  your  petitioner's  witnesses 
in  perpetuam  rei  memoriam,  for  the  proof  of  the  matter  aforesaid.  And 
your  petitioner  will  pray.1  A.  B. 

A.  B.,  the  petitioner  above  named,  being  duly  sworn,  saith  that  the 
facts,  or  most  material  part  of  them,  set  forth  in  the  above  petition,  are 
true,  to  the  best  of  his  knowledge  and  belief.  A.  B. 

Sworn,  &c. 

§  1899.  The  subpcena  issued  in  pursuance  of  the  petition  is  in  the 
name  of  the  commonwealth,  directed  to  the  persons  mentioned  in  the 
bill,  and  commands  them  that,  laying  aside  all  business  whatsoever, 
they  be  and  appear  before  the  judges  of  the  court  issuing  it,  to  be  held 
at,  &c,  to  show  cause,  if  any  they  have,  why  the  witnesses  on  behalf  of 

1  See  the  new  Rules  of  Equity  Prac-  And  for  another  form  of  a  bill  to  per- 

tice,  and  particularly  Rule  IV.,  as  to  petuate  the  testimony  of  witnesses,  see 

structure  of  bills,   to  which,  it  would  1  Equity  Pleader's  Assistant  336. 
seem,  the  petition  ought  to  conform. 
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the  petitioner,  on  his  complaint  against  them  before  the  said  court  duly 
exhibited,  should  not  be  examined,  and  their  testimony  relating  to  a 
certain  lot,  &c.  (describing  it),  and  relating  to  the  title  to  the  said  pre- 
mises, be  reduced  to  writing  and  filed  of  record  in  the  said  court,  in 
order  to  perpetuate  the  same,  agreeable  to  the  constitution  of  the 
commonwealth,  and  the  act  of  assembly  in  such  case  made  and  provided. 
This  process  is  published  in  two  daily  newspapers  of  the  proper  county, 
every  second  day,  for  a  month.1  The  petitioner  then  files  interrogato- 
ries for  the  examination  of  witnesses,  as  to  the  several  matters  contained 
in  the  bill — gives  reasonable  notice  thereof  to  the  other  party,  and  on 
the  appointed  day,  the  testimony  is  taken,  in  writing,  before  a  commis- 
sioner nominated  by  the  court  for  that  purpose,  after  which  it  is  filed  in 
the  prothonotary's  office.2  It  is  always  advisable  to  procure  an  exempli- 
fication of  the  record,  as  one  of  the  party's  muniments  of  title. 

§  1900.  If,  upon  re-entry  of  the  premises,  no  one  is  in  possession,  the 
landlord's  course  is  to  take  and  retain  possession  as  of  his  former  estate. 
But  if  they  be  occupied,  and  the  tenants  refuse  to  surrender  quiet  pos- 
session, his  only  remedy  is  an  action  of  ejectment,  by  which,  all  the  pro- 
ceedings being  regularly  proved,  he  will  recover  actual  possession,  and  a 
complete  title,  defeasible,  however,  upon  tender  by  the  lessee  of  all 
arrearages  of  rent,  and  the  whole  costs  and  expenses  incurred  by  his 
forfeiture.  So  much  are  our  courts  opposed  to  forfeitures,  that,  upon 
doing  perfect  equity  to  the  demandant,  the  grantee  will,  at  anytime 
before  resale,  be  restored  to  all  his  rights  and  privileges  in  the  premises. 

§  1901.  This  formal  proceeding  need  not  be  resorted  to,  where  the 
grantee  or  lessee  is  within  reach  of  process  upon  his  covenant,  as  under 
a  judgment  and  execution,  a  sale  of  the  forfeited  premises  might  be 
speedily  effected,  and  this  is  the  course  usually  pursued ;  so,  where  the 
defendant  is  willing  to  confess  judgment,  and  agrees  to  a  sale  by  execu- 
tion, or  to  execute  a  reconveyance;  so,  where  the  defendant  is  dead, 
but  is  represented  by  an  executor  or  administrator,  against  whom  pro- 
cess may  be  issued.  But  where  the  grantee  is  gone  off,  or  has  been 
discharged  by  the  insolvent  laws,  or  has  conveyed  his  interest  in  the 
property,  or  is  deceased,  and  no  administration  is,  or  can  be,  set  up,  in 
either  of  these  cases,  the  grantor  has,  in  this  state,  no  other  alternative 
to  obtain  a  title  than  a  resort  to  the  forms  already  described.3 

1  See  Birmingham  v.  Anderson,  40  ant  who  had  notice,  his  heirs  or  as- 
Penn.  St.  506.  The  act  6  April  1859,  signeeg.  Practical  Register  in  Chan- 
P.  L.  337,  Purd.  598,  provides  for  the  eery  33.  Or  against  one  who  claims 
service  of  process  on  a  bill  to  perpetu-  an  interest  under  the  defendant,  since 
ate  testimony,  where  the  defendants  are  the  bill  exhibited.  Ibid.  36-7. 
non-residents,  and  service  has  been  3  Most  of  these  difficulties  have  been 
effected  upon  one  of  the  principal  de-  obviated  by  the  act  8  April  1840  P.  L 
fendants  within  the  jurisdiction.  The  240,  Purd.  751,  which  provides  that 
jurisdiction,  in  such  cases,  was  ex-  two  returns  of  nihil,  in  an  action  to 
pressly  conferred  by  the  constitution  of  recover  ground-rent,  shall  be  equiva- 
1790,  art.  V.  §  6 ;  and  has  been  con-  lent  to  actual  service.  And  this  whe- 
firmed  by  that  of  1874,  art.  V.  §  20.  ther  the  covenantor  be  living  or'  dead. 

2  The  depositions  shall  not  be  allowed  Taylor  v.  Young,  71  Penn.  St.  81. 
in  evidence,  butonly  against  the  defend- 
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III.   Of  the  action  for  mesne  profits. 

§  1902.  Whilst  the  action  of  ejectment  remained  in  its  original  state, 
and  the  ancient  practice  prevailed,  the  measure  of  damages  given  by 
the  jury,  when  the  plaintiff  recovered  his  term,  was  the  profits  of  the 
land,  accruing  during  the  tortious  holding  of  the  defendant.  But  upon 
the  introduction,  in  England,  of  the  more  modern  system,  an  alteration 
took  place  in  this  particular ;  and,  as  the  damages  assessed  were  only 
nominal,1  and  did  not  include  the  real  injury  sustained  by  the  claimant, 
it  became  necessary  to  give  another  remedy  to  the  plaintiff  for  the  dam- 
ages. This  was  effected  by  a  new  application  of  the  common  action  of 
trespass  vi  et  armis,  generally  termed  an  action  for  mesne  profits,  in 
which  action  the  plaintiff  complains  of  his  ejection  and  loss  of  posses- 
sion, states  the  time  during  which  the  defendant  held  the  land  and  took 
the  rents  and  profits,  and  prays  judgment  for  the  damages  which  he  has 
thereby  sustained.2 

§  1903,  The  action  of  trespass  for  mesne  profits,  like  the  action  of 
ejectment,  may  be  equitable  in  its  character;3  and  therefore,  where  one 
was  in  possession  of  premises,  under  a  conveyance  to  hold  until  the 
payment  of  a  mortgage-debt,  and  on  the  trial  of  an  ejectment  against 
him,  by  a  purchaser  of  the  title  of  the  cestui  que  trust,  the  latter  paid 
into  court  the  amount  of  the  debt,  which,  however,  the  defendant  did 
not  take  out,  but  took  a  writ  of  error  on  the  judgment  against  him, 
which  was  affirmed,  it  was  held,  that  the  defendant  in  the  ejectment 
was  liable  for  mesne  profits  from  the  time  of  the  payment  of  the  money 
into  court,  until  his  surrender  of  the  premises.  Where  the  recovery  of  a 
plaintiff  in  ejectment  depends  on  an  equity,  and  is,  consequently,  con- 
ditional on  the  payment  or  tender  of  a  sum  of  money  due  the  defendant, 
mesne  profits  are  not  recoverable,  except  after  tender  or  payment  made. 
It  seems,  there  can  be  no  recovery  for  mesne  profits,  until  after  a  wrong- 
ful possession  has  begun,  where  the  original  possession  was  lawful.4 
Executors,  with  power  to  sue,  may  maintain  this  action.-5  ^ 

§  1904.  It  has  been  already  seen,  that  even  in  the  fictitious  action,  the 
party  may,  if  he  choose,  still  proceed  for  mesne  profits,  upon  giving 
notice  to  the  defendant  of  his  intention  so  to  do  f  and  although  this 

1  See  Harvey  v.  Snow,  1  Yeatesl59.  ^  3  Murray  v.  Gouverneur,  2  Johns. 

Trespass  for  mesne  profits  lies  against  Cas.  438. 

a  corporation.  McOeady  v.  Guardians  4  Zimmerman  v.  Eshbach,  15  Penn. 

of  the  Poor,  9  S.  &  R.  94.  St.  437. 

>  Adams   Eject.   443.      Neither  as-  Bhght  e.  Ewing  26  Penn  St  135. 

sumpsit  (Bard  v.  Nevin,  9  Watts  328)  6  Boyd  t,  Cowan,  4  Ml.  138     Os- 

nor  account-render  wjll  lie  for  mesne  bourn    v.  Osbourn     11    S.  &    K.    55 

profits.     Harker  v.  Whitaker,  5  Ibid.  Battm  v.  Bigelow,  Pet.  C.  C.  452._    A 

474      See  Haldane  v.  Duche,   2  Dall.  recovery  of  nominal  damages  in  eject- 

176'-  s  c    1  Yeates  121.     The  acts  of  nient  is  no  bar  to  an  action  for  mesne 

1806  and'l807  have  not  affected  the  ac-  profits     Van  Alen  v.  Rogers,  1  Johns, 

tion  for  mesne  profits  ;  they  are  recov-  Cas.  281    In  Twherne  v.  Gress.ngham, 

erable  by  action  of  trespass,  as  at  com-  Barnes  87,  the  court  said  that  these  ac- 

monlaw.     Osbourn  ».  Osbourn,  11  S.  tions  for  mesne  profits  which  are  grown 

&  R   55  very  fashionable)  tend  to  create  double 
vol.  n. — 18 


274  MESNE  PKOFITS. 

form  of  procedure,  by  action  of  trespass,  may  not  be  the  only  one  in 
which  a  recovery  can  be  had,  under  any  circumstances,  yet  it  is  deemed 
better  calculated  to  do  complete  justice  to  the  plaintiff  than  any  other. 
It  is  inconsistent,  that  an  action  on  an  implied  contract  for  the  use  and 
occupation  could  lie,  which  the  plaintiff  in  his  ejectment  considered  as  a 
wrong ;  and  how  the  action  of  ejectment,  and  for  use  and  occupation, 
can  be  consistent,  it  is  difficult  to  conceive ;  since,  in  the  one,  the  plain- 
tiff treats  the  defendant  as  a  trespasser,  and  in  the  other,  as  a  tenant.1 
The  usual  and  safest  course,  therefore,  is,  to  take  a  verdict  in  ejectment 
for  nominal  damages  merely,  and  to  recover  the  real  damages  in  the 
action  for  mesne  profits,  and  this  has  been  the  unvaried  practice,  as  well 
before  as  since  the  act  introducing  the  writ  of  ejectment.2  The  tenant 
becomes  responsible  to  the  plaintiff  in  the  judgment  in  ejectment,  for 
rent  in  the  shape  of  mesne  profits,  from  the  time  of  the  commencement 
of  the  ejectment,  and  therefore,  may  withhold  the  rent  from  his  original 
landlord,  to  avoid  circuity  of  action.3  The  proper  practice,  where  the 
plaintiff  in  an  action  of  ejectment  intends  to  proceed  at  the  same  time 
for  mesne  profits,  is  to  give  the  proper  notice  of  his  claim,  and  let  the 
jury  pass  on  the  question  separately  at  the  time.4 

§  1905.  A  party  having  the  freehold  and  entitled  to  the  possession  of 
land,  may  enter  upon  it,  without  any  legal  process  whatsoever,  and  may 
maintain  an  action  of  trespass,  and  sue  for  and  recover  mesne  profits  in 
the  same  manner  and  to  the  same  extent  as  he  could  have  done,  had  he 
been  put  in  possession  by  reason  of  a  recovery  in  ejectment.5  After  a 
recovery  in  ejectment,  but  before  habere  facias  issued,  an  action  foi 
mesne  profits  or  estrepement,  is  the  proper  remedy  for  the  recovery  of 
chattels  severed  from  the  freehold.6  An  action  of  trespass  for  mesne 
profits,  cannot  be  maintained  by  one  who  has  recovered  in  ejectment, 
but  who  is  not  in  possession  of  the  premises.7  Intermeddling  with  real 
estate  by  putting  a  party  in  possession  and  afterwards  making  a  written 
lease  of  it  to  other  parties,  makes  the  party  so  interfering  liable  with  the 

expense;  why  should  not  the  plain-  St.  271,  where  it  is  said  by  Agnew,  J., 
tiff  be  ready  at  the  trial  of  the  eject-  that  the  commencement  of  an  eject- 
ment, to  prove  his  damages  which  may  ment  will  not  have  such  effect,  until  it 
be  recovered  in  that  action,  without  has  resulted  in  an  actual  or  virtual 
bringing  a  second  for  mesne  profits  ?  eviction  ;  the  tenant  has  a  right  to  call 
Where  an  ejectment  by  cestui  que  trust  upon  his  landlord  to  take  defence,  and 
against  trustee,  to  compel  a  convey-  if  eviction  follows,  he  must  fall  back 
ance,  on  payment  of  the  purchase-  upon  his  covenant  for  quiet  enjoyment, 
money,  necessarily  involves  an  account  *  Cook  v.  Nicholas  2  W.  &' S.  27". 
of  rents  and  profits,  no  subsequent  ac-  Bayard  v.  Inglis,  5  Ibid.  465.  Liv- 
tion  therefor  will  lie.  Cox  v.  Harry,  ingston  v.  Tanner,  14  N.  Y.  64. '  Dela- 
32  Penn.  St.  18.  tauchs  v.  Chubb,  Coxe  466. 

1  See  Mozart  Building  Association  6  Reed  v.  Stanley,  6  W  &  S  369 

v.  Prisdjen,  5  W.  N.  C.  318.  '  Harlan   v.   Harlan,    i5    Penn.  St 

2  Osbourn  v.   Osbourn,  11  S.  &  R.     514;  Ro-ers,  J. 

57:h  Dunoan>  J-  '  Caldvell  v.  Walters,  22  Penn.  St. 

Bauders   v.  Fletcher,  11  S.  &  R.  378.     But,    after   a  recovery  of   wild 

I1?-    J-1?,18'    ^°nweve,r'.   «    denied    in  lands,  the  plaintiff's  constructive  pos- 

Schuylkill  and  Dauphin  Improvement  session  will  support  the  action.     Craft 

and  Railroad  Co.  o.  Schmoele,  57  Penn.  v.  Yeaney,  66  Penn.  St.  210. 
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parties  occupying  the  premises  for  the  mesne  profits.1  A  defendant  quit- 
ting possession,  not  clandestinely,  pending  an  ejectment  is  not  liable  for 
mesne  profits  after  that  time.  The  action  for  mesne  profits  may  be 
brought  pending  a  writ  of  error  in  ejectment,  and  the  plaintiff  may 
proceed  to  ascertain  his  damages,  and  to  sign  his  judgment ;  but  the 
court  will  stay  execution,  until  the  writ  of  error  is  determined.2  The 
suit  is  commenced  in  the  same  manner  as  other  personal  actions. 

§  1906.  A  tenant  in  common,  who  has  recovered  in  ejectment,  may 
maintain  an  action  for  mesne  profits  against  his  companion  ;3  so,  also, 
a  tenant  in  common  may  maintain  an  action  of  trespass  against  his 
co-tenant,  either  for  mesne  profits  or  for  a  total  destruction  of  the  common 
property.  Where  one  owning  five-sixths  of  a  tract  of  land  recovered  in 
an  ejectment  against  the  owner  of  the  other  one-sixth  in  possession,  and 
brought  an  action  for  mesne  profits,  he  is  entitled  to  recover  damages,  for 
use  and  occupation,  from  the  time  he  became  the  owner,  even  though  no 
other  damages  be  proved.4  But  where  a  joint-tenant  or  tenant  in  con*- 
mon  recovers  against  his  partner,  it  is  incumbent  on  the  plaintiff  to 
obtain  possession  in  a  reasonable  time  after  the  judgment  in  ejectment; 
and  if  he  be  remiss  therein  for  years,  he  will  not  be  allowed  to,  charge 
the  defendant  as  a  trespasser.5 

§  1907.  At  common  law,  the  right  to  recover  mesne  pwfits.-  in  an 
action  of  trespass  did  not  survive  against  the  personal  representatives  of 
the  defendant  in  ejectment ;  the  courts  applied  the  maxim  actio  per- 
sonalis moritur  cum  persona.6  But  it  is  not  so,  under  our  statute  ;7  which 
provides  that  executors  may  be  sued  in  any  action,,  which  might  have 
been  maintained  against  the  decedent,  except  for  slander,  libel  or 
wrongs  done  to  the  person.8  The  act  of  1869:,9-  by  which  this  was 
specially  enacted,  was  held  to  have  wrought  no,  change  in  the  existing 
law,  and  has  been,  at  most,  a  piece  of  useless  legislation  ;10  the  law  is 
the  same,  under  the  New  York  statute  ;u  aad.  the  right  to  recover  mesne 
profits  survives  to  the  heir  of  the  plaintiff  in  ejectment.12 

§  1908.  The  action  for  mesne  profits,  though  an  action  of  trespass,  may 
be  maintained  against  executors  or  administrators,  for  the  profits  accr.ur 
ing  during  the  lifetime  of  the  testator  ;13  it  may  be  brought  against  any 
person  in  possession  of  the  land;  and  where,  during  the  pendency  of.th® 
action  of  ejectment,  the  defendant  gives  up  the  possession  to  a  third,  per- 

1  Storch  v.  Carr,  28  Perm.  St.  135,  '-  Act  24,  February  1834,  £28,  P.  L. 

s.  p.  Longenberger  v.  Case,  6  W.  N.  C.  77  ;  Purd.  424. 

74  8  Arundel  v.  Springer,  71  Penn.  St. 

•  Donford  v.   Bllvs,    12    Mod.   138.  398. 

Howell  v.  Delancy,  5  Cow.  33.  9  Act  12  April  1869,  P.  L.  27  ;  Purd. 

3  Lane    v.    Harrold,    72    Penn.  St.  39. 

267  10  Arundel  v.  Springer,  ut  supra. 

"  i  Critchfield  v.  Humbert,  39  Penn.  "  Renwiek's  Estate,  2  Bradf.  80. 

gt  427.  12  Means  v.  Presbyterian  Church,  3 

5  Hare  v.  Fury,  2  Yeates  13.     As  Penn.  St.  93. 

to  what  is  such  reasonable  time,  see  13  Arundel    v.   Springer,   ut    supra. 

Chambers  v.  Lapsley,  7  Penn.  St.  24.  Or  they  may  be  substituted,  if  he  die 

6  Harker  v.  Whitaker,  5  Watts  474.  pendente  lite.    Ibid. 
Bard  v.  Nevin,  9  Ibid.  328. 
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son,  and  the  plaintiff  afterwards  recovers  judgment,  such  third  person  is 
liable  for  the  mesne  profits  j1  it  is  no  defence,  to  say  that  he  was  upon 
the  premises  as  the  agent,  and  under  the  license  of  the  defendant  in 
ejectment,  for  no  man  can  license  another  to  do  an  illegal  act.  But  the 
measure  of  the  damages,  in  such  case,  will  not  be  the  whole  mesne 
profits  of  the  lands,  but  will  depend  upon  the  time  such  person  has 
had  them  in  his  occupation,  together  with  all  the  circumstances  of  the 
case.2 

§  1909.  The  declaration  in  the  action  for  mesne  profits  must  expressly 
state  the  different  parcels  of  land  from  which  the  profits  arose,  or  the 
defendant  may  plead  liberum  tenementum,  and  so  drive  the  plaintiff  to  a 
new  assignment.3  It  should  also  state  the  time  when  the  defendant 
broke  and  entered  the  premises,  and  ejected  the  plaintiff,  the  length  of 
time  during  which  he  so' ejected  him,  and  the  value  of  the  mesne  profits 
of  which  he  deprived  him ;  and  the  omission  of  either  of  these  state- 
ments is  ground  for  a  special  demurrer;  but  the  defect  is  cured  by 
verdict  or  interlocutory  judgment.4 

§  1910.  The  general  issue  is  "  not  guilty ;"  and  if  the  plaintiff  declare 
against  the  defendant  for  having  taken  the  mesne  profits  for  a  longer 
period  than  six  years  before  action  brought,  the  defendant  may  plead 
the  statute  of  limitations,  viz.,  not  guilty  within  six  years  before  the 
commencement  of  the  suit,  and  thereby  protect  himself  from  all  but  six 
years  f  for  the  general  rule,  in  this  form  of  action,  is,  that  the  plaintiff 
shall  recover  for  such  time  as  he  can  prove  the  defendant  to  have  been 
in  possession,  provided  he  do  not  go  back  beyond  six  years,  in  which 
case,  the  statute  of  limitations  may  be  pleaded.6  So,  a  release  may  be 
pleaded ;  but  no  defence  can  be  set  up  in  the  action  for  mesne  profits, 
which  would  have  been  a  bar  to  the  action  of  ejectment,  and  there  is  no 
difference  in  this  respect  between  a  judgment  by  default  and  a  judgment 
after  verdict  ;7  a  recovery,  however,  in  an  action  of  trespass  on  the  land 
bars  the  recovery  of  mesne  profits  anterior  to  the  verdict  in  trespass.8  As 
this  is  an  action  for  a  tortious  occupation,  the  defendant  cannot  pay 
money  into  court.9 

§  1911.  After  every  recovery  in  ejectment,  whether  by  verdict  or 
default,  the  tenant  is  estopped  from  controverting  the  title  of  the  plain- 

1  Jackson  v.  Stone,  13  Johns.  447.  ing  the  ejectment,  it  is  provided  by  the 

2  Adams  Eject.  450.  A  bona  fide  act  of  11  June  1879,  that  an  action  for 
purchaser  is  not  liable  for  mesne  pro-  mesne  profits  may  be  commenced  at 
fits,  beyond  the  time  when  his  title  ac-  any  time  after  the  bringing  of  the  eieet- 
crued.    Reed  v.  Ingraham,  3  Dall.  505.  ment,  but  shall  not  be  tried,  until  after 

3  2  Dunl.  Pr.  1071.  a  recovery  of  possession  therein. 

4  Higgms  v.  Highfield,  13  East  407.  'Baron  v.  Abell,  3  Johns.  481. 
6  Bull.  N.  P.  88.  Jackson  v.  Combs,  7  Cow.  36  ;  s.  c.  2 
6  Hare  v.  Fury,  3  Yeates  13.     Hus-     Wend.  153.    Lloyd  v.  Nourse,  2  Rawle 

ton  v.  Wickersham,  2  W.  &  S.  314.  49.      A   tortfeasor   cannot  set  up  the 

Lynch  v.  Cox,  23  Penn.  St.  265.     Hill  rights  of  third  persons.     Karns  v.  Tan- 

e.  Meyers,  46  Ibid.   15.      Morgan   v.  ner,  74  Penn.  St.  339. 

Varick,    8    Wend.    587.       Genet    v.  8  1  McCord  264. 

Wood,  24    Ibid.    443.      In    order  to  9  Holdfast  v.  Morris,  2  Wils.  115. 

avoid  the  running  of  the  statute  pend- 
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tiff,  in  a  subsequent  action  for  mesne  profits,1  if  the  latter  do  not  seek 
to  recover  damages  for  a  time  anterior  to  the  service  of  the  writ  of 
ejectment ;  but  if  he  do,  he  must  show  his  title  and  the  possession  of  the 
defendant.2  And  where  the  defendant,  after  a  verdict  in  ejectment, 
brought  ejectment  for  the  same  premises,  and  obtained  a  verdict,  he 
was  not  permitted  to  set  up  this  second  verdict  as  a  bar  to  the  action  for 
■mesne  profits  ;3  this  rule  exists  between  tenants  in  common,  as  well  as 
strangers.4  So,  in  trespass  for  mesne  profits  against  one  who  had  pur- 
chased from  a  defendant  in  ejectment,  pending  the  ejectment,  and  was 
put  in  possession  by  him,  the  record  of  the  recovery  in  the  ejectment 
was  held  to  be  conclusive  evidence  of  the  plaintiff's  title.5  Where  the 
plaintiff  seeks  to  recover  mesne  profits,  it  is  sufficient  for  him  to  produce 
the  Verdict  and  judgment,  where  there  has  been  a  confession  of  entry, 
without  proving  either  a  title  to  the  land  or  an  entry  under  the  judg- 
ment; but  where  the  judgment  in  ejectment  was  obtained  by  default, 
an  entry  must  be  proved.6  A  recovery  in  ejectment  is  conclusive  of  the 
plaintiff's  right  to  the  profits  which  accrued  in  the  interval  between  such 
recovery  and  the  issuing  of  the  writ  in  an  action  for  mesne  profits  f 
nor  does  the  fact  of  an  ejectment  having  been  brought  by  the  original 
plaintiff  against  the  original  defendant,  affect  the  right  to  the  mesne 
profits.*  Notwithstanding  a  recovery  by  the  defendant  in  two  alternate 
ejectments,  between  the  same  parties  and  on  the  same  title,  one  of  which 
was  prior,  and  the  other  subsequent  to  the  term  for  which  the  recovery 
was  sought,  an  intermediate  verdict  and  judgment  is  conclusive  of  the 
plaintiff's  right  to  mesne  profits  from  the  time  of  the  service.9 

§  1912.  In  an  action  of  trespass  brought  by  a  plaintiff  for  the  mesne 
profits  of  premises  previously  recovered  by  him  of  the  defendant  in 
ejectment,  the  judgment  in  the  ejectment,  whether  pleaded  or  given  in 
evidence,  is  conclusive  evidence  of  his  title  to  the  possession  and  right 
to  receive  the  mesne  profits  from  the  date  of  the  demise  in  the  declara- 
tion, according  to  the  English  mode  of  instituting  actions  of  ejectment, 
and  from  the  day  of  suing  out  the  writ  of  ejectment,  as  directed  by  the 
act  of  assembly  in  this  state,  until,  by  virtue  of  the  proceedings  had 
therein,  possession  is  obtained  by  the  plaintiff  from  the  defendant ;  and 
this  is  the  effect  of  every  judgment  in  ejectment,  whether  it  be  the  first, 
second  or  third,  even  between  the  same  parties  or  privies,  and  where 
the  same  titles  are  or  have  been  relied  on.10  In  an  action  for  mesne  profits 

1  Bailey    v.   "Watson,   6    Binn.  450.  7  Postens  v.  Postens,  3  W.  &  S.  182. 
Drexel  v.  Man,  2  Perm.  St.  271.     Ben-  Huston  v.  Wickersham,  2  Ibid.  313. 
son  v.  Matsdorf,  2  Johns.  369.  8  Postens  v.  Postens,  ut  supra. 

2  Osboura  v.  Osbourn,  11  S.  &  R.  55.  9  Drexel  v.  Man.  2  Penn.  St.  271. 
Huston  v.  Wickersham,  2  W.  &  S.  308.  10  Man  v.  Drexel,  2  Penn.   St.  203. 

8  Drexel  v.  Man,  2  Penn.   St.  271.  It  has  recently  been  decided,  that  the 

Benson  v.  Matsdorf,  2  Johns.  369.  defendant,  in  an  action  for  mesne  pro- 

4  Chambers  v.  Lapsley,  7  Penn.  St.  fits,  is  not  conclusively  estopped  from 

2^  showing  that  he  was  not  in  actual  pos- 

'i  Jeffries  v.  Zane,  1  Miles  287.  session,  at  the  time  of  the  service  of  the 

6  Brown    v.    Galloway,    Pet.  C.  C.  writ  of  ejectment.     Miller  v.  Henry,  84 

009  Ibid.  33.     It  is  not  conclusive  as  to  the 


278  MESNE   PROFITS. 

against  a  landlord  and  his  tenant,  it  is  admissible  to  introduce  a  verdict 
and  judgment  in  ejectment  against  the  tenant,  the  landlord  having  taken 
part  in  the  case  by  suing  out  a  writ  of  error.1  If  the  plaintiff  go  tor 
the  mesne  profits  prior  to  the  issuing  of  the  writ  of  ejectment,  the 
defendant  has  a  right,  as  respects  these,  to  go  into  the  title  of  the  plain- 
tiff, and  is  not  concluded  by  the  recovery  in  ejectment;2  and  if  there  be  a 
recovery  in  ejectment  against  the  wife,  the  judgment  will  not  be  evidence 
against  the  husband  and  wife,  in  an  action  for  mesne  profits ;  for  the 
wife's  confession  of  a  trespass  committed  by  her,  cannot  be  given  in 
evidence  to  affect  the  husband,  in  an  action  in  which  he  is  liable  for  the 
damages  and  costs.3 

§  1913.  It  has  been  said,  that  the  action  for  mesne  profits  is  a  liberal 
and  equitable  one,  and  will  allow  of  every  kind  of  equitable  defence ; 
hence,  a  claim  for  repairs  may  be  liquidated  in  this  action  ;4  and  an 
innocent  possessor  may  set  off  improvements.5  But  it  has  been  held, 
that  if  the  tenant  has  made  improvements  on  land,  under  a  contract 
with  the  owner,  he  will  not  be  allowed  for  them  in  action  for  the  mesne 
profits,  brought  by  a  devisee,  but  must  seek  his  compensation  from  the 
personal  representatives  of  the  devisor;6  and,  though  improvements 
may  be  set  off  against  mesne  profits,  yet  the  profits  before  the  demise 
laid,  should  be  first  deducted  from  the  improvements.7 

§  1914.  As  the  action  for  mesne  profits  is  an  action  of  trespass  vi  et 
armis,  it  was  formerly  thought,  the  jury  were  not  confined  in  their 
verdict  to  the  mere  rent  of  the  premises,  although  the  action  is  said  to 
be  brought  to  recover  the  rents  and  profits  of  the  estate ;  but  might  give 
such  extra  damages  as  they  thought  the  particular  circumstances  of 
the  case  might  demand.8     It  seems,  however,  that,  while  "  a  verdict  will 

defendant's   possession   at  any  period  6  Marie  v.  Semple,  Add.  215.   Jones 

subsequent  to  the  service  of  the  writ.  v.  Brownfield,  2  Penn.  St.  5y.    He  may 

Sopp  v.  Winpenny,  68  Ibid.  78.  be   allowed   for    permanent    improve- 

'  Chambers  v.  Lapsley,  7  Penn.  St.  ments  made  by  one  whose  title  he  has 

24.     Chirac  v.  Reinecker,   11  Wheat,  purchased.     Morrison  v.  Robinson,  31 

280.  Penn.  St.  456.    Walker  v.  Humbert,  55 

2  Huston  v.  Wickersham,  2  W.  &  S.  Ibid.  407.  Kille  v.  Ege,  82  Ibid.  102. 
213.  And   he  may  show  that  his  improve- 

3  Denn  v.  White,  7  T.  R.  112.  ments  are  a  full  compensation  for  the 

4  Hylton  v.  Brown,  2  W.  C.  C.  165.  use  of  the  premises.  Ege  v.  Kille,  84 
Green  v.  Biddle,  8  Wheat.  1.  Tres-  Ibid.  333.  See  Wykoff  v.  Wykoff,  3 
pass   for  mesne   profits  admits  of  an  W.  &  S.  481. 

equitable  defence ;  a  deficiency  in  pro-  6  Van  Alen  v.  Rogers,  1  Johns.  Cas. 

fits  in  one  year  may  form  an  excess  in  281. 

another ;  but  the  plaintiff  may  rebut  '  Hylton  v.  Brown,  2  W.  C.  C.  165. 

this,  by  showing  an  excess  of  profits  in  8  Drexel   v.  Man,   2  Penn.' St.  276. 

the  years  excluded  by  the  statute  of  Huston  v.  Wickersham,  2  W.  &  S.  308~. 

limitations  ;  the  defeudant  cannot,  how-  The  plaintiff  cannot  recover  exemplary 

ever,  extend  his  claim,  by  an  inversion  damages,  beyond  the  annual  rent  of  the 

of   the  principle.     Ewalt  v.   Gray,  6  premises.     Hanna    v.    Phillips,  1  Gr. 

Watts  427.    And  a  wrongdoer  who  has  253.     The  damages  are  to  be  estimated 

received  profits  froni  one  part  of  the  as  in  an  action  for  use  and  occupation, 

land,  cannot  set  up  his  losses  in  exper:  Blight  v.   Ewing,   26    Penn.   St.    135 

imenting    on     another    part    thereof.  And  see  New  Orleans   v    Gaines    15 

Marvin  v.  Biddle,  2  W.  N.  C.  658.  Wall.  624.                                         ' 
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not  be  set  aside  for  excess  of  damages,''  and  while  "  violence  to  the 
possession,  damage  to  the  freehold,  and,  possibly,  other  wrongs  to  the 
tenant,"  are  entitled  to  compensation ;  yet,  that  it  is  error,  to  charge 
the  jury  "  to  find  the  expense  of  the  plaintiff  in  prosecuting  the  action, 
and  such  other  damages,  as  they  may  think  he  is  entitled  to  recover, 
from  the  evidence."1  The  mesne  profits  may  be  recovered  in  ejectment, 
down  to  the  time  of  verdict;2  but  the  plaintiff  must  give  fifteen  days' 
previous  notice  of  his  intention  to  claim  them.3  If  defendants  in  tres- 
pass for  mesne  profits  plead  jointly,  but  a  separate  verdict  is  taken, 
judgment  may  be  entered  against  one,  and  a  nol.  pros,  as  to  the  other.4 
Where  the  ejectment  is  regularly  defended,  the  taxed  costs  may,  it 
seems,  be  recovered  with  the  mesne  profits  as  damages.5  Where  a  new 
plaintiff  is  added,  by  amendment,  his  legal  rights  as  to  mesne  profits, 
date  from  the  time  of  the  amendment.6 

1  Alexander  v.  Ilerr,  1]  Penn.  St.  *  Chambers  o.  Lapsley,  7  Perm.  St. 
537.  See  Delatouehe  v.  Chubb,  Coxe  24.  A  joint  recovery  in  ejectment  does 
466.  not  necessarily  render  all  the  defend- 

2  Dawson  v.  McGill,  4  Whart.  230.  ants  jointly  liable  for  the  whole  of  the 
If  the  defendant  disclaim,  the  plaintiff  mesne  profits.  Eastwick  v.  Saylor,  85 
cannot  recover  mesne  profits  beyond  the  Ibid.  15. 

disclaimer.     Crea  v.  Hertzler,  8  Phila.  s  Alexander  v.  Herr,  11   Penn.  St. 

644.  539. 

3  Act  2  May  1876,  P.  L.  95;  Purd.  6  Kille  v.  Ege,  82  Penn.  St.  102. 
2002. 
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Of  Scire  Facias. 


I.    Of    THE    "WRIT    OF    SCIRE    FACIAS    IN 
GENERAL,   §  1915\ 

Nature   and    object    of    the    writ, 

§  1915-6. 
Cases  in  which  a  scire  facias  may 

issue,  §1917. 
Proceedings  in  scire  facias,  § 1918. 
Writ,  service  and  return,  §  1919. 
Appearance  and  default,  §  1920. 
Pleadings,  §  1921-24. 
Trial,     verdict     and      judgment, 

<5  1925. 
Execution,  §  1926. 
Error,  §  1927. 

II    Scire    facias    on    a    mortgage, 

§ 1928. 
Nature  of  a  mortgage,  §  1928-9. 
What     constitutes     a     mortgage, 

§  1930-1. 
Lien  of  a  mortgage,  §  1932. 
Chattel-mortgages,  §  1932. 
To  secure  future  advances,  §  1933. 
Recording  of  mortgages,  §  1934. 
"Unrecorded  mortgages,  §  1935. 
Priority,  §  1936. 

Purchase-money  mortgages,  §  1937. 
Date  of  record,  §  1938. 
Discharge  of  the  lien,  §  1939 
By  judicial  sale,  §  1939-41. 
By  the  act  of  the  parties,  §  1942. 
Effect  of  a  release,  §  1942-6. 
Poreclosure  of  a  mortgage,  §  1947. 
Scire  facias,  §  1948-9. 
When  the  writ  may  issue,  §  1950- 

52. 
Suing  out  the  writ,  §  1953-4. 
Amicable  actions,  §  1955. 
Parties,  \  1956. 
Terre-tenants,  §  1957. 
Service  and  return,  § 1958. 
Alias  writ,  §  1959. 
Appearance,  §  1960. 
Judgment  by  default,  §  1961. 
Pleas,  §  1962-3. 
Defences,  §  1964. 
Payment,  §  1965-6. 
Eailure  of  title,  §  1967-8. 
Discharge  of  the  lien,  \  1969. 
Other  defences,  §  1970-1. 


Mortgages     by    married     women 

§  1972. 
Rights  of  assignees,  §  1973. 
Evidence,  §  1974. 
Trial,  §  1975. 
Judgment,  §  1976-7. 
Levari  facias,  §  1978. 
Liberari  facias,  §  1979. 
Alias  levari  facias,  §  1980. 
Satisfaction,  \  1981-3. 

III.  Scire    facias    on  a   mechanic's 

claim, §  1984. 
Of  the  lien,  §  1984. 
Extent  of  the  lien,  §  1985. 
Priority,  § 1986. 
Estate  bound  by  the  lien,  §  1987- 

88. 
Discharge  of  the  lien,  §  1989. 
Buildings  subject  to  hen,  §  1990. 
Eor  what  a  lien  may  be  obtained, 

§1991-2. 
Alterations  and  repairs,  §  1993. 
Persons  entitled  to  a  lien,  §  1994. 
Contractors,  §  1995. 
Workmen,  §  1996. 
Duration  of  the  lien,  §  1997-8. 
Of  the  claim,  §  1999-2004. 
Joint     and     apportioned     claims, 

§  2005. 
Mechanics'  lien-docket,  §  2006, 
Motion  to  strike  off,  §  2007. 
Rule  to  proceed,  §  2008. 
Security  to  dissolve,  §  2009. 
Of  the  scire  facias,  §  2010. 
Proceedings  after  the  return  of  the 

writ,  §2011. 
Pleadings,  §  2012. 
Evidence,  §2013. 
Trial,  \  2014. 
Judgment  and  execution,  §  2015. 

IV.  Scire    facias    on    a    municipai 

claim,  §2016. 
Of  the  lien,  §  2016-7. 
Priority,  §2018. 
Duration  of  the  lien,  §  2019. 
Of  the  claim,  §  2020. 
Of  the  scire  facias,  §  2021-2. 
Rule  to  proceed,  §  2023. 

(281) 


282 


SCIEE  FACIAS. 


Payment  into  court,  §  2023. 
Pleading,  §  2024. 
Trial  arid  evidence,  §  2025. 
Execution,  §  2026. 
Redemption,  §  2027. 

V.  Scire  facias  on  a  recognisance 

op  bail,  §  2028. 
Recognisance,  definition  of,  §  2028. 
Special  bail,  §  2029. 
Of  the  scire  facias,  §  2030. 
Pleadings,  §  2031-2. 
Judgment,  §  2033. 
Bail  on  appeal,  §  2034. 
Form  of  recognisance,  §2035. 
Of  the  scire  facias,  §  2036. 
Pleadings,  §  2037. 
Bail  on  error,  §  2038-9. 
Bail  on  certiorari,  §  2040. 
Bail  for  stay  of  execution,  §  2041- 

42. 
Pledges  in  replevin,  §  2043. 
Bail  in  criminal  cases,  §  2044. 
Porm  of  recognisance,  §  2045. 
Forfeiture,  §  2046. 
Suits    on   forfeited    recognisances, 

§  2047. 
Remission  of  forfeiture,  §  2048. 
Distribution,  §  2049. 

VI.  Scire  facias  on  a  recognisance 

IN  THE  ORPHANS'  COURT,  §  2050. 

Recognisance,  §  2050. 
Form  of  recognisance,  §  2051. 
Lien  of  the  recognisance,  §  2052. 
Of  the  scire  facias,  §  2053. 
Trial  and  judgment,  §  2054. 
Satisfaction,  §  2054. 

VII.  Scire  facias  on  sheriffs'  recog- 
nisances, AND  ON  JUDGMENTS 
on  official  bonds,  §  2055. 

Sheriffs'  recognisances,  §  2055. 

Lien  of  the  recognisance,  §  2056. 

Liability  of  the  sureties,  §  2057. 

Scire  facias  on  the  recognisance, 
§  2058. 

Suits  on  official  bonds,  §  2059. 

Scire  facias  for  subsequent  breaches, 

,  §2060. 

Defences,  §  2061-2. 

Trial  and  judgment,  §  2063. 

Satisfaction,  §2063. 

VIII.  Scire  facias  upon  transcripts 
of  balances  due  by  execu- 
tors, &c,  §  2064. 

Transcript,  §  2064-5. 

Jurisdiction,  §  2066. 

Scire  facias,  §  2067. 

IX.  Scire  facias  on  a  cautionary 


judgment     for     subsequent 

breaches,  §  2068. 
Judgment  on  bond  for  performance 

of  covenants,  §  2068. 
Assessment  of  damages,  §  2069. 
Of  the  scire  facias,  §  2070. 
Practice  on  the  scire  facias,  §2071. 

X.  Scire  facias  quare  executionem 

non,  §  2072. 
Time  within  which  execution  must 

issue,  §  2072. 
When  a  scire  facias  is  unnecessary, 

§  2073. 
Of  the  writ  of  scire  facias,  §  2074. 
Parties,  §  2075. 
Service  and  return,  §  2076. 
Defences,  §  2077. 
Pleas,  §  2078. 
Judgment,  §  2079. 
Costs,  §  2079. 

XI.  Scire  facias  to  continue  the 

lien  of  a  judgment,  §  2080. 
Lien  of  a  judgment,  §  2080. 
Extent  of  the  lien,  §  2081. 
Duration  of  the  lien,  §  2082-3. 
Of  the  scire  facias,  §  2084. 
Effect  of  the  writ,  §  2085. 
Parries  to  the  scire  facias,  §  2086. 
Terre-tenants,  §  2087. 
Defences,  §  2088. 
Judgment  of  revival,  §  2088. 
Revival  by  agreement,  §  2089. 

XII.  Scire  facias  on  change  of  par- 

ties, §  2090. 
When  a  scire  facias  is  necessary, 

§2090-1. 
Marriage,  §  2092. 
Death  of  parties,  §  2093-6. 
Insolvency  or  bankruptcy,  §  2097. 
Judgment,  §  2098. 

XIII.  Scire  facias  to  charge  a  dece- 

dent's lands,  §2099. 
Lien  of  a  decedent's  debts,  §  2099- 

2100. 
Continuance  of  the  lien,  §  2101. 
Scire    facias     against     the    heirs, 

§2102. 
When  unnecessary,  §  2103. 
Parties,  §  2104. 
Of  the  writ,  2105. 
Proceedings  in  the  cause,  §  2106. 
Judgment,  §  2106. 

XIV.  Scire  facias  in  other  cases, 

§2107. 
Quare  restitutionem  non,  §  2107. 
To    certify  a  bill  of   exceptions, 

§2108. 
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Ad   compatandum  et   rehabendum  insolvent  bank,  §2110-1. 

terrain,  \  2109.  To  repeal  a  patent,  \  2112. 

Against    the    stockholders    of    an 

I.  Of  the  writ  of  scire  facias  in  general. 

§  1915.  Nature  and  object  of  the  writ.  A  scire  facias,  in  our 
practice,  is  a  writ,  usually  founded  on  some  matter  of  record,  as  a  recog- 
nisance or  judgment,  or  on  a  mortgage  or  mechanic's  lien  (by  act  of 
assembly),  though  not  a  record,  requiring  the  person  against  whom  it 
issues  to  show  cause  why  the  plaintiff  should  not  have  advantage  of 
such  record,  mortgage  or  lien.  Although  in  some  respects  considered 
as  a  new  action,  in  regard  to  a  record,  because  the  defendant  may  plead 
thereto,  and  because  a  release  of  all  actions  or  executions  is  a  discharge 
to  it  ;x  yet,  in  general,  it  is  a  judicial  writ,  which,  from  its  form,  and  the 
nature  of  the  proceedings  under  it,  must  issue  from  the  court  where  the 
record  remains.2 

§  1916.  Where  the  object  of  the  scire  facias  is  to  obtain  execution  on 
a  judgment  or  recognisance,  &c,  it  is  called  a  writ  of  execution;3 
when  issued  against  bail,  against  pledges  in  replevin,  on  a  mortgage, 
mechanic's  lien,  to  repeal  letters-patent,  or  the  like,  it  is,  in  fact,  an 
original  proceeding;  but,  when  issued  to  revive  a  judgment,  or  upon  the 
death,  marriage  or  bankruptcy,  &c,  of  parties,  or  on  a  judgment  in 
debt  on  bond,  or  on  a  judgment  quando,  &c,  against  an  executor,  it  is 
but  a  continuation  of  the  original  action.4  In  some  cases,  it  is  merely 
an  interlocutory  proceeding,  and  in  the  nature  of  process ;  as  in  the  case 
of  a  scire  facias  quare  executionem  non;  sometimes,  a  proceeding  after 
the  action  has  terminated,  as  in  the  case  of  a  scire  facias  ad  rehabendum 
terram.5  The  courts  have  a  discretionary  power  to  direct  a  scire  facias 
to  issue,  by  special  order,  in  certain  cases  falling  within  the  reason  of  the 
law  on  which  this  writ  is  founded.6 

§  1917.  The  cases  in  which  a  writ  of  scire  facias  is  necessary,  may  be 
considered  in  the  following  order  :— 

1.  Of  the  scire  facias  on  a  mortgage. 

2.  Of  the  scire  facias  on  a  mechanic's  claim. 

3.  Of  the  scire  facias  on  municipal  claims. 

4.  Of  the  scire  facias  on  a  recognisance. 

(1.)  Against  special  bail,  and  bail  on  appeal. 

1  Skin.  682.  Comb.  455.  Co.  Litt.  judicial  writ,  it  has  all  the  attributes  of 
290.  Bentley  v,  Sevier,  Hempstead  an  action  at  law.  Thompson  v.  Ham- 
249.  niond,  1  Edw.  Ch.  497. 

2  Smith  v.  Ramsay,  6  S.  &  R.  573.  8  Litt.  §  505. 

A  defendant  may  plead  to  a  scire  facias         *  Fitzhugh  v.  Blake,  2  Cr.  C.  C.  37. 

and  make  as  full  defence  as  he  could  Condit  u._  Gregory,  1   Zab.  429.     But 

upon  a  summons  ;  it  is,  therefore,  con-  see  Gonnigal  v.  Smith,  6  Johns.  106. 

sidered  as  an  action  in  law  ;  and  in  Al-  2  Saund.  71. 

len  v.  Reesor,  16  S.  &  R.  14,  it  was  de-         5  2  Arch.    Pr.   76.     See  Scofield  v. 

cided,  that  a  scire  facias  on  a  recognis-  Harbeson,  9  Phila.  38. 

ance  in  the  orphans'  court  was  sustain-         6  Dunlop  v.  Speer,  3  Binn.  174-5  ; 

able,  as  being,  substantially,  an  action  Brackenridge,  J. 

of  debt.     Though   a  scire  facias  is  a 
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(2.)  Bail  for  stay  of  execution. 

(3.)  Bail  in  error,  and  on  certiorari. 

(4.)  Pledges  in  replevin. 

(5.)  Bail  in  criminal  cases. 

(6.)  Heir,  for  lands  taken  at  a  valuation. 

(7.)  Sheriffs'  sureties. 

4.  Of  the  Scire  facias  on  official  bonds. 

5.  Of  the  scire  facias  on  transcripts  filed  in  the  common  pleas 

against  executors,  administrators  and  guardians. 

6.  Of  the  scire  facias  on  administration-bonds. 

7.  Of  the  scire  facias  on  judgment  in  debt  on  bonds  payable  in 

instalments. 

8.  Of  the  scire  facias  quare  executionem  non,  between  the  original 

parties. 

9.  Of  the  scire  facias  to  revive  or  continue  the  lien  of  a  judgment, 

under  the  acts  of  1798  and  1827. 

10.  Of  the  scire  facias  on  change  of  parties. 

(1.)  On  the  marriage  of  feme  plaintiff  or  defendant. 
(2.)  On  the  death  of  plaintiff  or  defendant. 

11.  Of  the  scire  facias  on  award  or  verdict  for  plaintiff  or  defendant, 

under  the  defalcation  act. 

12.  Of  the  scire  facias  on  judgment  quando  against  executors  or 

administrators. 

13.  Of  the  scire  facias  on  judgment  confessed  for  a  certain  sum  to 

secure  the  performance  of  a  contract. 

14.  Of  the  scire  facias  on  transcripts  of  judgments  before  justices 

of  the  peace  filed  in  the  common  pleas. 

15.  Of  the  scire  facias  in  other  cases. 

(1.)   Quare  restitutionem  non. 

(2.)  Ad  rehabendum  terrain. 

(3.)  To  compel  assignment  of  errors 

(4.)  To  certify  the  sealing  of  a  bill  of  exceptions. 

(5.)  Against  the  sheriff,  after  levy  under  a  fieri  facias. 

(6.)  To  charge  decedents'  lands. 

(7.)  Preceding  a  writ  of  inquiry,  after  a  year  and  a  day  from 
the  signing  of  interlocutory  judgment. 

(8.)  To  repeal  letters-patent. 
§  1918.  Proceedings  in  scire  facias.  The  proceedings  in  certain 
species  of  this  action  have  been  very  fully  discussed  in  treating  of  those 
writs.  But  this  has  not  been  done  in  all  cases,  because  from  the  rare 
occurrence  in  practice  of  some  kinds  of  scire  facias,  the  decisions  con- 
tained in  our  reports  do  not  embody  a  complete  system  of  procedure 
therein.  On  this  account,  as  well  as  for  the  sake  of  presenting  a  gen- 
eral view  of  the  practice  in  scire  facias,  it  is  thought  advisable  to  exhibit 
a  summary,  which  will  enable  the  practitioner,  in  a  doubtful  or  novel 
case,  to  be  guided  by  analogy,  founded  upon  general  principles.  The 
nature  of  the  writ  has  already  been  sufficiently  explained.  The  court 
out  of  which  the  writ  issues,  in  the  case  of  a  scire  facias  upon  a  matter 
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of  record,  is  that  wherein  the  record  lies :  that  is,  m  the  case  of  a  noire 
facias  upon  a  recognisance  of  bail,  the  writ  issues  from  the  court  in 
which  the  original  action  has  been  brought  j1  so,  in  the  case  of  a  scire 
facias  upon  a  judgment,  the  writ  issues  from  the  court  wherein  the  judg- 
ment was  obtained.2  So,  if  the  writ  be  based  upon  a  quasi  record,  as  a 
mortgage,  a  mechanic's  lien  or  a  municipal  claim,  it  issues  from  the 
court  where  the  paper  is  filed  ;3  or,  in  the  case  of  a  mortgage,  from 
that  court  of  the  county  where  the  lands  lie,  which  has  jurisdiction  of 
the  amount  in  controversy.  A  deviation  from  the  general  principle,  that 
a  scire  facias  upon  a  matter  of  record  can  issue  only  from  the  court  where 
the  record  lies,  has  been  admitted  on  the  ground  of  communis  error,  in 
the  case  of  a  scire  facias  upon  a  recognisance  taken  in  the  orphans' 
court  to  secure  payment  for  lands  taken  at  an  appraisement ;  here, 
although  the  record  is  in  the  orphans'  court,  yet  the  scire  facias  thereon 
is  universally  issued  from  the  common  pleas ;  and  this  practice  is  sus- 
tained, for  the  reason  that  the  proceeding  is  substantially  an  action  of 
debt,  the  place  of  which  the  scire  facias  has  usurped.4 

§  1919.  The  form  of  the  writ  varies,  of  course,  with  its  object.  Its 
general  character  is  that  of  a  mandate  to  the  sheriff,  reciting  the  occa- 
sion upon  which  it  issues,  as  an  unsatisfied  judgment,  a  forfeited  recogni- 
sance, &c,  and  directing  him  to  make  known  to  the  parties  named  that 
they  appear  before  the  court,  at  a  given  day,  to  show  cause,  if  any  they 
have,  why  the  plaintiff  should  not  be  allowed  to  take  the  steps  desired 
by  him  in  relation  to  the  matter.  In  general,  the  recital  in  the  writ  of 
former  proceedings  should  be  very  exact,  so  far  as  it  goes,  though  exces- 
sive minuteness  is  not  advisable ;  a  material  variance  between  the  writ 
and  the  record,  which  it  purports  to  set  out,  will  be  fatal,  on  the  plea  of 
nul  tiel  record.5     The  writ,  if  defective,  may  be  amended  in  the  same 

1  There  may  sometimes  be  a  doubt  §5;   8  Sm.  L.  176;  Purd.  861. 

in  regard  to  the  proper  court,  as  in  the  2  Chambers  v.  Carson,  2  Whart.  365. 

case  of  a  scire  facias  upon  a  recognis-  s  A  scire   facias   upon  a  municipal 

ance  of  hail,  on  an   appeal  from  the  claim,  being  an  original,  not  a  judicial 

justice  of  the  peace.     Here,  the  recog-  writ,  does  not,  necessarily,  issue  from 

nisance  is  taken  before  the  justice,  but  the  court  in  which  the  claim  is  filed, 

if  the  appeal  be  pursued,  a  transcript  of  Schenley  v.  Commonwealth,  36  Penn. 

the  record,  including  the  recognisance,  St.  29. 

is  certified  to  the  common  pleas,  which  *  Allen  v.  Reesor,  16  S.  &  R.  14. 

court  thereby  acquires. jurisdiction  of  5  Walker  v.  Pennell,  15  S.  &  R.  6'i. 

the  case;  and  if  the  appellant  fail  in  Eichelberger  v.  Smyser,  8  Watts  181. 

his  appeal,  the  scire  facias  on  the  re-  Richter  v.  Cummings,  60  Penn.  St.  441. 

cognisance  must  issue  from  the  com-  In  some  cases,  however,  such  as  scire 

mon  pleas,  where  the  record  is  consid-  facias  upon  a  record  of  a  justice  of  the 

ered  to  lie.     But  if  the  appellant,  after  peace,  greater  latitude  is  permitted  in 

entering  into  the  recognisance,  should  the  recitals  of  the  writ,  on  account  of 

neglect"or  refuse  to  file   the  certified  the  prevalent  ignorance  of  legal  forms 

copy  of  the  record  in  the  common  pleas,  among  those  officers  ,  and  the  writ  may 

the  scire  facias   on  the  recognisance,  frequently  be  allowed  to  recite  a  record 

must  then  issue  from  the  justice,  for  in  the  proper  form,  instead  of  the  lm- 

the  record  lies  in  his  court,  not  having  perfect  record  actually  made  up  by  the 

been  removed.     See  act  1  April  1823,  justice.     See  infra,  I  2029. 
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manner,  and  on  the  same  terms,  as  the  other  proceedings  in  the  suit.1 
The  time  when  the  writ  issues  should,  under  the  act  of  1836,  be  at  least 
ten  days  before  the  return-day ;  and  the  service  and  return  should  be 
like  those  of  a  summons.2  But,  notwithstanding  this  act,  the  customary 
return,  when  the  defendant,  &c,  cannot  be  found,  is  "nihil,"  instead  of 
"non  est  inventus."  The  intention  of  the  legislature  must  be  supposed  to 
have  been,  to  direct  the  method  of  serving  a  scire  facias,  when  service 
can  be  made,  and  not  to  alter  the  practice,  in  cases  where  the  writ  can- 
not be  executed.3  The  usual  return,  when  the  writ  has  been  served,  is 
"scire  fed."  If  the  writ  be  returned  "nihil,"  and  an  alias  be  sued  out 
thereon,  which  is  also  returned  "nihil,"  judgment  may  be  taken  against 
the  defendant ;  two  nihils  being  deemed  equivalent  to  a  service.4 

§  1920.  Appearance  and  default.  On  the  quarto  die  post  of  the 
return-day  of  the  scire  facias,  either  against  bail  or  other  defendants, 
if  scire  feci  be  returned  (or  if  two  nihils  be  returned,  on  the  quarto  die 
post  of  the  return  of  the  second  writ),  the  plaintiff  may  enter  judgment 
by  default,  for  want  of  an  appearance.5  The  default,  however,  will  be 
set  aside,  if  irregular ;  or  if  regular,  on  an  affidavit  of  merits,  as  in  other 
cases  :6  thus,  a  judgment  after  one  nihil,  upon  scire  facias  post  annum  et 
diem,  may  be  set  aside  by  the  court,  or  it  may  be  reversed  on  error ;  but 
the  irregularity  cannot  be  reviewed  or  corrected  collaterally,  in  another 
suit.7  It  has  been  seen  that,  even  if  it  be  reversed  or  set  aside,  a  pur- 
chaser under  it  at  sheriff's  sale,  to  whom  a  deed  has  been  made,  will 
hold  the  laud,  unless  the  sale  were  made  under  void  process.8  If  the 
defendant  appear,  he  may  be  ruled  to  plead,  even  after  a  lapse  of  two 
years,  which,  by  our  practice,  does  not  work  a  discontinuance ;  and  the 
plaintiff  may,  after  entering  the  proper  rules,  take  judgment  for  want 
of  a  plea.9  If  the  action  is  brought  against  an  executor,  for  a  debt  due 
from  his  testator,  the  affidavit-of-defence  rule  does  not  apply,  because  it 
is  not  supposed  that  an  executor  has  sufficient  knowledge  of  his  testator's 
affairs  to  make  an  oath  upon  the  subject;  but  where  a  judgment  is 
obtained  against  the  executor  himself,  upon  which  a  scire  facias  issues, 
an  affidavit  of  defence  is  requisite,  under  the  rules  of  court,10  as  it  is 
where  this  writ  issues  against  persons  not  sued  in  an  official  capacity. 

§  1921.  Pleadings.  In  this  proceeding,  a  declaration  is  not  requisite, 
because  everything  necessary  to  be  set  forth  in  the  declaration  is  con- 
tained in  the  body  of  the  writ,  to  which  the  defendant  may  plead. 
There  would,  however,  be  no  impropriety  in  filing  a  declaration,  though 

1  Tidd  1123.  McDanel,  1  Clark  421.     A  judgment 

Act  13  June  1836,  \\  31,  36,  P.  L.  entered  nine  days  after  the  return  of 

578-9 ;  Purd.  44-5.  Buchanan  v.  Specht,  the  alias,  is  premature.    Ball  v.  Niohol 

1  Phila.  252.  •  son,  1  Pears.  285. 

*  Chambers  v.  Carson,  2  Whart.  365.         «  Whitney  v.  Camp,  3  Johns.  87. 
Compher  v.  Anawalt,  2  "Watts  490.         '  Heister  v.  Fortner.  2  Binn.  40. 
Warner  v.  Moore,  3  Luz.  L.  Reg.  108.  8  See  supra,  \  1358.' 

6  To  entitle  the  plaintiff  to  judgment         9  Davis  v.  Jones,  12  S.  &  R.  60. 
on  two  nihils,  on  the  quarto  die  post,        10  Umberger  v.  Zearing,  8  S.  &  R.  163 

the  second  sci.  fa.  must  have  issued  ten  See  supra,  ?  406. 
days  before  the  return-day.     Laws  v 
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it  is  seldom  done.1  A  declaration  on  a  scire  facias  is  no  more  than  a 
copy  of  the  writ,  and  a  demurrer  to  the  writ  has  the  same  legal  effect 
and  operation  as  a  demurrer  to  the  declaration.2  Neither  is  a  statement 
or  declaration  necessary  to  entitle  the  plaintiff  in  a  scire  facias  to  a 
judgment  by  default  for  non-appearance,  or  for  want  of  an  affidavit  of 
defence.3  If  a  man  have  judgment  for  damages  against  two,  and  sue 
out  a  scire  facias  against  both,  if  one  be  returned  summoned,  and  make 
default,  and  the  other  have  nothing,  the  plaintiff  may  have  execution 
against  him  who  made  default,  for  the  whole ;  so,  if  it  be  returned  that 
one  of  them  is  dead,  the  plaintiff  shall  have  execution  for  the  whole 
against  the  other.4 

§  1922.  To  a  scire  facias  the  defendant  may  plead  in  abatement  or  in 
bar,  as  in  other  actions  f  and  a  person  not  legally  a  party  to  the  suit, 
but  having  an  interest  in  the  land  affected  by  the  judgment,  may  come 
in,  and,  with  leaye  of  the  court,  be  made  a  party,  and  take  defence  pro 
interesse  suo.6  But  in  a  scire  facias  upon  a  matter  of  record,  the  defend- 
ant cannot  plead  any  matter  going  to  impeach  the  record,  by  showing  a 
supposed  defect  or  illegality  in  the  transaction  on  which  it  was  founded ; 
nor  can  there  be  any  allegation  against  the  validity  of  a  record.7  So,  in 
a  scire  facias  upon  a  judgment,  the  defendant  cannot  plead  any  matter 
of  defence  which  he  might  have  pleaded  iu  the  original  action,  or  which 
existed  prior  to  the  judgment ;  from  the  time  of  Lewis  v.  Smith,8  it  has 
beeu  held,  that  an  erroneous  judgment  is  valid  between  the  parties  and 
those  claiming  under  them,  until  it  be  set  aside  on  motion,  or  reversed 
on  error.  If  the  defendant  deny  the  judgment,  he  fails,  if  a  judgment 
in  form  be  produced ;  and  he  will  not  be  heard,  if  he  attempt  to  show 
that  the  judgment  ought  not  to  have  been  rendered ;  hence,  a  terre- 
tenant,  although  he  has  paid  his  purchase-money,  cannot  object,  to  &  scire 
facias  to  revive,  that  the  judgment  was  entered  without  authority ;  his 
only  defences  are  subsequent  satisfaction,  or  the  plea  of  nul  tiel  record, 
which,  of  course,  fails,  if  a  judgment  in  form  be  produced.9  In  a  scire 
facias  by  executors  to  revive  a  judgment,  the  defendant  cannot  plead 
that  the  plaintiff  was  dead,  at  the  time  of  its  entry;  for  this  would 
impugn  the  record.10 

§  1923.  When  a  party  has  a  release,  or  other  matter,  which  he  might 
have  pleaded  to  the  scire  facias,  in  his  discharge,  and  for  want  of  plead- 
ing it,  execution  is  awarded  upon  a  scire  feci  returned,  he  is  estopped  for 

1  Kean  v.  Franklin,  5  S.  &  R.  147.  6  Heller  v.  Jones,  4  Binn.  65. 
Umberger  v.  Zearing,  8  Ibid.  163.  Mor-  Righter  v.  Rittenhouse,  3  Rawle  273. 
ris  v.  Buckley,  11  Ibid.  173-4.  If  the  Roberts  v.  Williams,  5  Whart.  170. 
scire  facias  set  forth  no  cause  of  action,  Mevey's  Appeal,  4  Penn.  St.  80.  Fra- 
judgment  may  be  arrested.    McKinney  ley  v.  Steinmetz,  22  Ibid.  437. 

v.  Mehaffy,  7  W.  &  S.  276.  '  Green  v.  Ovington,  16  Johns.  55. 

2  People  v.  Society  for  the  Propaga-         8  2  S.  &  R.  142. 

tion  of  the  Gospel,  1  Paine  652.  9  Davidson  v.  Thornton,  7  Penn.  St. 

3  Umberger  v.   Zearing,  8  S.  &  R.     131. 

165.  10  Carr   v.  Townsend,   63  Penn.  St. 

1  '2  Bac.  Abr.  725.  202. 

5  2  Inst.  470.     2  Saund.  72,  t. 
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ever,  and  cannot  by  any  means  take  advantage  of  it  j1  but  where  exe- 
cution is  awarded  upon  two  nihils  returned,  he  may  relieve  himself  by 
motion,  where  the  case  is  clear,  and  the  application  recent.2  But  relief 
is  not  granted  on  motion,  where  the  fact  is  disputed,3  or  there  has  been 
a  long  acquiescence,  and  several  steps  have  been  taken  subsequently  to 
the  award  of  execution,  or  the  ground  of  relief  is  such  matter  of  fact  as 
may  be  proper  to  be  tried.4  "  It  does  not  follow,  because  a  party  hav- 
ing an  equitable  defence  against  a  judgment,  may  apply  to  the  court  by 
motion  to  open  it,  that  he  cannot  plead  the  same  defence  to  a  scire  facias 
on  the  judgment ;  and  this  latter  mode  ought  not  to  be  discouraged  by 
the  supreme  court,  because  parties  labor  under  a  very  great  difficulty  in 
applications  to  the  court  below  by  motion ;  these  motions  being  an 
appeal  to  the  discretion  of  the  court,  I  do  not  know  that  the  decision 
can  be  questioned  on  a  writ  of  error."5 

§  1924.  Under  the  plea  of  payment  to  a  scire  facias  on  a  recognisance, 
no  advantage  can  be  taken  of  want  of  form  or  substance  in  the  recogni- 
sance ;  its  validity  is  admitted  by  the  plea ;  the  plaintiff  is  not  bound 
to  show  any  recognisance ;  the  defendant  begins  and  must  show  the 
truth  of  his  plea  of  payment.  If  the  cause  of  action  be  truly  stated  in 
the  writ,  exhibiting  the  defects  of  the  recognisance,  the  defendant  can 
raise  its  insufficiency  o'nly  by  demurrer,  or  by  plea  of  nul  tiel  record.8 
The  English  courts  hold  that  a  scire  facias  is  abandoned,  if  not  prose- 
cuted within  a  year  and  a  day,  so  as  to  prevent  the  plaintiff  from  holding 
writs  dormant,  and  thus  cutting  off,  at  pleasure,  intervening  incum- 
brances ;  but  this  doctrine  does  not  prevail  here.7  When  the  judg- 
ment is  by  confession,  the  proper  remedy  is  by  application  to  the  court 
for  relief,  on  motion.8 

§  1925.  Trial,  verdict  and  judgment.  The  issue  is  made  up,  and 
trial  had  in  these  as  in  other  cases.  The  jury  find  the  affirmative  or 
negative  of  the  issue,  but  no  damages  are  recoverable  in  scire  facias  for 
delay  of  execution,9  and  the  parties  were,  consequently,  not  entitled  to 
costs,  until  the  statute  8  &  9  Wm.  III.,  c.  11,  §  3,  which  is  reported  to 
be  in  force  in  Pennsylvania,10  whereby  the  plaintiff  is  entitled  to  costs,  if 
he  have  judgment  or  award  of  execution  ;  or,  if  the  plaintiff  be  nonsuit, 
discontinue,  or  if  a  verdict  pass  against  him,  the  defendant  shall  be 
entitled  to  costs.11  But  by  the  English  practice,  the  plaintiff  is  not 
entitled  to  costs,  until  after  plea  pleaded;  not  even  after  a  plea  in 
abatement.12   The  statute  does  not  extend  to  charge  executors  or  admin- 

1  Anon.,    1    Salk.    93.     Wicket   v.  7  Vitry  v.  Dauci,  3  Rawle  13.     Da- 
Creamer,    Ibid.    264.      Livingston    v.  vidson  v.  Thornton,  7  Penn.  St.  134. 
Robins,  16  Johns.  579.  s  McFarland  v.  Irwin,  8  Johns.  77. 

2  Ld.  Raym.  1295.     1  M.  &  S.  199.  McKnight  v.  Craig,  6  Cr.  187. 

3  Mitford  v.  Cordwell,  2  Str.  1198.  9  Knox  e.  Costello,  3  Burr.  1791. 
In  such  case,  the  defendant  will  be  put  10  Rob.  Dig.  139. 

to  his  audita  querela.     Ibid.  »  Steele  v.  Linebercer,  72  Penn.  St. 

4  Wicket  v.  Creamer,  1  Salk.  264.         239. 

6  Hartzell  v.  Reiss,  1  Binn.  291 ;  u  Bright.  Costs  183-4.  Renschlerc. 
Tilghman,  C.  J.  Harres,  Ibid.  184  n. 

•  Abbot  v.  Lyon,  4  W.  &  S.  38. 
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istrators  with  costs  j1  but  costs  are  payable  on  a  seire  faeias,  suggesting 
breaches  of  judgment  by  default,  in  debt  on  bond,  conditioned  for  the 
performance  of  covenants.2  If  costs  be  given,  where  they  should  not, 
the  judgment  may  be  reversed  pro  tanto,  and  affirmed  as  to  the  residue.3 
The  judgment  pursues  the  tenor  of  the  writ,  and  has  been  already 
sufficiently  discussed. 

§  1926.  Execution.  The  execution  in  scire  facias  is  governed  by  the 
award  of  it.  After  an  award  of  execution  against  bail,  the  plaintiff 
may  sue  out  a  fieri  facias  against  them,  as  in  ordinary  cases  ;4  and  the- 
recognisance  being  joint  and  several,  the  execution  may  be  several ,. 
though  the  scire  facias  were  joint.5  The  judgment  in  a  scire  faeias  post 
annum  et  diem,  against  a  defendant  who  has  received  the  benefit  of  the 
insolvent  law  of  1812,6  should  be  entered  specially,  that  is,  a  judgment 
on  the  verdict  or  award  for  the  plaintiff,  of  the  lands  bound  by  the 
original  judgment ;  in  order  that  the  defendant's  person  and  future- 
acquired  property  may  not  be  subject  to  the  hazard  of  an  execution  by 
the  entry  of  a  general  judgment.7 

§  1927.  Error.  The  distinction  established  as  to  the  reversal  upon  a 
writ  of  error  of  the  original  judgment,  and  of  that  upon  the  scire  facias, 
is  this  :  if  the  first  judgment  be  reversed,  the  second,  which  is  founded 
on  it,  must  necessarily  be  reversed ;  but  the  reversal  of  the  last  will  not 
affect  the  first.  As,  if  a  judgment  in  an  action  of  debt  is  against 
executors,  and  after  a  scire  faeias  issued  against  them,  to  have  execution 
of  their  proper  goods,  a  writ  of  error  is  brought  on  both  judgments,  in 
that  case,  if  the  first  judgment  be  good,  and  the  last  erroneous,  the  last 
only  will  be  reversed,  and  the  other  affirmed.8 

II.   Scire  facias  on  a  mortgage. 

§  1928.  Nature  of  a  mortgage.  Whatever  may  have  been  the 
ancient  idea  of  a  mortgage  being  a  conditional  deed,  which  could  only 
be  defeated  by  the  strict  payment  of  the  money  on  the  stipulated  day,  it 
is  now  considered,  in  England,  as  a  mere  personal  contract  for  such  pay- 
ment, the  land  remaining  a  security  for  the  due  performance  thereof; 
the  land  is  a  pledge  for  the  money,  but,  until  foreclosure,  the  engage- 
ment is  viewed  as  merely  personal.9  In  Pennsylvania,  a  mortgage  is, 
even  more  emphatically  than  in  England,  but  a  security  for  a  debt, 
although,  as  between  the  immediate  parties,  it  is  a  conveyance  of 
the  legal  title,  leaving  in  the  mortgagor  nothing  but  the  right  to  have  the 

1  Bellew  v.  Aylmer,  1  Str.  188.  '  Clark    v.    Israel,  6    Binn.  394-5. 

2  1]  Bast  387.  But,  prior  to  the  act  to  abolish  impris- 

3  Bellew  v.  Aylmer,  ut  supra.  onnient  for  debt,  in  the  case  of  a  dis- 
1  Goodohild  v.  Chaworth,  2  Str.  822.  charge  under  the  insolvent   law,   the 

Elliott  v.  Smith,  Ibid.  1139.  court  would  not  enter  a  special  judg- 

5  Gee  v    Fane   1  Lev.  225.     2  Bac.  ment  de  terris.     Dorr  v.  McClmtock, 

Abr  725  '  2  Miles  190.  And  see  Snyder  v.  Hall,  1 

e  5  Sm.  L.  321.     This  act  was  de-  Bro.  215. 

clared    unconstitutional,   in   Farmers'         »  Rauck  «.  Becker  12  S.&  E.  427. 

and    Mechanics'    Bank    v.    Smith,   6         8  Powell  Mort.  13,  15,  172. 

Wheat.  131. 
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legal  estate  again,  upon  paying  the  debt  for  which  it  was  hypothecated, 
at  or  before  the  day  assigned  for  that  purpose ;  or,  in  case  of  failure  at 
the  day,  still  leaving  him  an  equity  to  redeem  by  payment  within  a 
reasonable  time.  In  other  words,  it  is  an  absolute  pledge,  to  become  an 
■absolute  interest,  if  not  redeemed  at  a  certain  period.  The  possession 
of  the  mortgagor  is  the  possession  of  the  mortgagee,  and  as  to  the 
inheritance,  they  have  but  one  title  betwen  them.1 

§  1929.  As  to  third  persons,  the  mortgagor  is  treated  as  the  owner  of 
the  land,  to  all  intents;  and  a  freeholder  remains  one,  notwithstanding 
he  has  mortgaged  his  freehold.  So,  a  widow  is  entitled  to  dower  of 
lands  mortgaged  before  the  marriage,  and  in  which  her  husband  had  the 
equity  of  redemption,  at  the  time  of  his  death.2  So  far  is  a  mortgagee 
from  being  considered  the  owner,  that,  although  the  mortgage  be  of  the 
fee-simple,  yet  his  interest  is  considered  of  a  mere  chattel  character,  and 
instead  of  passing  to  his  heirs,  as  it  would,  were  it  considered  his  estate, 
it  passes,  on  the  death  of  the  mortgagee,  to  the  personal  representative, 
who  may  bring  ejectment  upon  it.  Even  a  judgment,  which  binds 
everything  real,  is  no  lien  upon  the  interest  of  a  mortgagee ;  even  after 
forfeiture,  whether  legal  or  equitable,  it  cannot  be  taken  in  execution, 
because  the  mortgage  gives  no  title  to  the  land  and  vests  no  real  estate 
in  the  mortgagee,  but  is  a  mere  chose  in  action  or  evidence  of  a  debt, 
which  may  be  released  by  parol.3  But  a  mortgagee  is  a  purchaser, 
within  the  intent  of  the  stat.  27  Eliz.,  c.  4  ;4  and  a  mortgage  vests  the 
freehold  in  the  mortgagee,  so  that  a  subsequent  judgment  against  the 
mortgagor  binds  only  the  equity  of  redemption,  which  alone  can  be  sold 
on  a  venditioni  exponas? 

§  1930.  What  constitutes  a  mortgage.  It  is  settled  by  numerous 
cases  in  this  state,  that  no  particular  form  of  instrument  is  required  to 
constitute  a  mortgage.  It  is,  however,  requisite,  that  the  transaction 
should  be  by  deed,  for  there  can  be  no  valid  and  efficacious  parol  mort- 
gage of  land,  in  Pennsylvania;6  hence,  an  equitable  mortgage,  by 
deposit  of  title-deeds,  which  is  no  more  than  a  mortgage  by  parol,  cannot 
be  sustained  in  this  state.7     But  though  a  mortgage  cannot  be  created, 

1  MoCall  v.  Lenox,  9  S.  &  R.  304,     Pet.  386 ;  s.  c.  4  W.  C.  C.  662. 

307,  311.    Scott  v.  Sample,  5  Watts  53.  6  Bowers  v.  Oyster,  3  P.  &  W.  240. 

Wilson  v.  Shoenberger,  31  Penn.    St.  '  Shitz   v.  Dieffenbach,  3    Penn.  St. 

.  295.     The  interest  of  a  mortgagee  is  a  233.     Nevertheless,  a  court  of  equity 

mere  chose  in  action.     Riekert  v.  Ma-  will  not  enforce  a  return  of  the  title- 

deira,  1  Rawle  325.     And  see  Craft  v.  papers,  without  a  performance  of  the 

Webster,  4  Ibid.  250.  condition.      Sidney    v.    Stevenson,  33 

2  Reed  v.  Morrison,  12  S.  &  R.  18.  Leg.  Int.  42.  An  agreement  in  writ- 
Moyer  v.  Schick,  3  Penn.  St.  244.  ing,   however,   stating   that  the   titlc- 

3  Craft  v.  Webster,  4  Rawle  255.  deeds  were  deposited  as  a  security,  will 

4  Lancaster  v.  Dolan,  1  Rawle  231.        be  a  good  equitable  mortgage  ;  but  if 
b  Garro  v.  Thompson,  7  Watts  416.     not  under  seal,  a  writ  of  scire  facias 

A  mortgage  is  more  than  a  mere  lien  ;  will  not  lie  to  enforce  it.  Spencer  v. 
it  is  a  transfer  of  the  property  itself,  Haynes,  4  W.  N.  C.  152.  And  see 
as  a  security;  and  the  mortgagee  be-  Luch's  Appeal,  44  Penn.  St.  519.  Ed- 
comes  a  trustee  for  the  mortgagor,  wards  v.  Trumbull,  50  Ibid.  509.  It 
Conard   v.  Atlantic   Insurance  Co.,  1  is  not  the  custom,  in  Pennsylvania,  for 
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it  may  be  proved  by  parol ;  and,  therefore,  parol  evidence  is  admissible, 
to  show  that  a  deed,  absolute  on  its  face,  is,  in  reality,  a  mortgage.1  It  is 
not  necessary,  that  all  the  parts  of  a  mortgage  should  be  contained  in 
one  piece  of  paper ;  a  very  common  form  of  mortgage  is  that  of  an 
absolute  conveyance  in  one  paper,  and  a  defeasance  in  another ;  if  such 
deed  and  defeasance  bear  even  date,  or  are  agreed  upon  at  the  same 
time,  they  constitute  in  law  a  mortgage.2  If  the  alleged  defeasance 
were  executed  subsequently  to  the  deed,  it  is  a  question  for  the  jury, 
whether  the  transaction  was  intended  as  a  sale,  or  as  a  security  for 
money  ;3  in  such  cases,  of  an  absolute  deed  with  a  defeasance  on  a 
separate  instrument,  it  seems,  in  general,  a  question  of  the  intention  of 
the  parties,  whether  the  transaction  is  to  be  considered  a  mortgage  or  a 
conditional  sale.4  And  in  ascertaining  such  intention,  the  courts  have 
taken  cognisance  of  all  circumstances  which  tend  to  throw  light  on  the 


the  mortgagee  to  receive  the  title-deeds, 
nor  is  it,  generally,  necessary.  In 
England,  where  alienations  or  incum- 
brances are  secret,  it  is  deemed  of  con- 
sequence, that  the  title-deeds  should  be 
in  his  hands,  because  purchasers  or 
creditors  cannot  know,  with  any  cer- 
tainty, what  the  estate  and  the  title  to 
it,  in  reality,  are,  upon  which  they  are 
to  lay  out  or  lend  their  money.  2  Bl. 
Com.  342  But  it  is  not  so  here,  where 
any  man  may  discover  incumbrances, 
if  he  will  take  the  trouble  of  searching 
the  proper  offices.  Evans  v.  Jones,  1 
Yeates  173.  In  this  case,  McKean,  C. 
J.,  said:  "In  one  case  only,  can  the 
mortgagee  be  affected  by  suffering  the 
title-deeds  to  remain  in  the  hands  of 
the  mortgagor ;  and  that  is,  where, 
after  the  execution  of  the  mortgage, 
and  before  the  same  is  recorded,  the 
mortgagor,  on  the  strength  of  the  title- 
papers  in  his  hands,  borrows  money  on 
a  second  mortgage.  If  this  second 
loan  were  made  without  knowledge  of 
the  first  incumbrance,  and  before  the 
first  mortgage  was  put  into  the  record- 
er's office,  there,  I  should  apprehend, 
the  first  mortgage  should  be  post- 
•yoned." 

'  1  Kunkle  v.  Wolfersberger,  6  "Watts 
126.  Heister  v.  Madeira,  3  W.  &  S. 
384.  Pattison  v.  Horn,  1  Gr.  304. 
And  the  act  of  1856  has  not  altered 
the  law  in  this  respect.  Maffitt  v. 
Rynd,  69  Penn.  St.  380.  Sweetzer's 
Appeal,  71  Ibid.  264.  Danzeisen's 
Appeal,  73  Ibid.  65.  Ballentine  v. 
White,  77  Ibid.  20.  Peugh  v.  Davis,  6 
Otto  332. 
2  Dimond  v.  Enoch,  Add.  356.    Kerr 


v.  Gilmore,  6  Watts  405.  Jaques  v. 
Weeks,  7  Ibid.  261.  Kelly  v.  Thomp- 
son, Ibid.  401.  Manufacturers'  and 
Mechanics'  Bank  v.  Bank  of  Pennsyl- 
vania, 7  W.  &  S.  335.  Reitenbaugh  ». 
Ludwick,  31  Penn.  St.  131.  Wilson 
v.  Shoenberger,  Ibid.  295.  Guthrie  v. 
Kahle,  46  Ibid.  331.  Under  such  an 
instrument,  the  mortgagee  may  fore- 
close by  scire  facias  under  the  statute. 
Wharf  ».  Howell,  5  Binn.  499.  A 
specialty  given  to  secure  an  existing 
debt,  and  future  advances,  is  but  a 
mortgage,  without  regard  to  its  form. 
Myers's  Appeal,  42  Penn.  St.  518. 

3  Reitenbaugh  v.  Ludwick,  31  Penn. 
St.  131.  Wilson  v.  Shoenberger,  Ibid. 
295.  If  the  agreement  by  the  vendee 
be  subsequent  and  independent,  that 
he  will  reconvey,  upon  the  repayment 
of  the  purchase-money,  it  does  not  con- 
vert the  first  deed  into  a  mortgage,  nor 
in  any  way  affect  its  validity.  Kelly 
v.  Thompson,  7  Watts  401.  Where 
land  is  conveyed  by  absolute  deed,  in 
consideration  of  a  pre-existing  debt, 
in  order  to  render  it  but  a  mortgage, 
the  debt  must  survive.  Todd  v.  Camp- 
bell, 32  Penn.  St.  250.  De  France  v, 
De  France,  34  Ibid.  385.  And  see 
Rhines  v.  Baird,  41  Ibid.  256.  Halo 
v.  Schick,  57  Ibid.  319.  Odenbaugh  v. 
Bradford,  67  Ibid.  96.  McClurkan 
v.  Thompson,  69  Ibid.  305.  Plumer  v. 
Guthrie,  76  Ibid.  441.  Allegheny  Rail- 
road and  Coal  Co.  v.  Casey,  79  Ibid. 
84. 

*  Wheeland  v.  Swartz,  1  Yeates  579. 
Kerr  v.  Gilmore,  6  Watts  409.  Rus- 
sell's Appeal,  15  Penn.  St.  322. 
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transaction,  such  as  adequacy  of  price,1  possession  by  the  parties,2  the 
existence  of  a  loan  as  an  inducement  to  the  deed,  although  not  men- 
tioned in  the  deed,  which  is  absolute  on  its  face  ;3  the  fact  that  the 
grantee  has  taken  a  bond  from  the  grantor,4  and  other  attending  cir- 
cumstances. 

§  1931.  So,  it  is  said,  that  a  chancellor  will  not  decree  a  deed,  absolute 
on  its  face,  to  be  a  mortgage,  on  proof  of  the  mere  verbal  declarations 
of  the  parties  ;  but  facts  and  circumstances  must  be  shown,  inconsistent 
with  the  idea  of  an  absolute  purchase.5  And  where  the  vendee  in  an 
article  of  agreement  for  the  sale  of  land,  after  paying  a  part  of  the 
purchase-money,  and  beiDg  in  possession,  assigned  all  his  right  and 
interest  in  the  contract  to  a  creditor,  as  collateral  security  for  the  amount 
due  to  him,  such  an  assignment  is  but  a  mortgage  of  the  interest  of  the 
vendee,  and,  if  it  be  not  duly  recorded,  will  be  postponed  to  subsequent 
judgments  obtained  against  the  vendee.6  If  the  question,  whether  the 
transaction  constituted  a  mortgage  or  not,  depend  solely  upon  writings, 
it  is  purely  a  matter  of  law,  and  ought  not  to  be  left  to  the  jury,7  and 
parol  evidence  is  inadmissible;  but  if  it  be  admitted,  and  the  question 
depend  partly  upon  that  evidence,  it  should  be  left  to  the  jury.8  It  is 
the  province  of  the  court  to  decide,  whether  particular  parol  evidence 
be  sufficient  to  convert  an  absolute  conveyance  into  an  equitable  mort- 
gage.9 But  whether  the  transaction  shall  be  considered  a  mortgage  does 
not  always  depend  upon  the  intention  of  the  parties,  for,  on  the  one  hand, 
the  courts  have  refused  to  receive  extrinsic  evidence,  that  the  transaction 
was  intended  as  a  conditional  sale  and  not  a  mortgage;10  and  on  the 
other,  they  have  held  an  instrument  to  be  a  mortgage,  in  spite  of  an 
express  stipulation  therein  to  the  contrary.11  If  there  be  any  infallible 
criterion  of  the  character  of  the  transaction,  it  would  seem  to  be,  the 
fact,  that  the  object  of  the  conveyance  is  to  secure  the  payment  of 
money ;  and  that  upon  such  payment,  the  grantor  is  entitled  to  a  recon- 
veyance ;  if  these  facts  exist,  the  transaction  constitutes  a  mortgage.12 

§  1932.  Lien  of  a  mortgage.  In  general,  a  mortgage  is  a  lien  upon 
the  interest  of  the  mortgagor  in  the  mortgaged  premises,  if  of  a  freehold 
nature;  but  the  mortgage  of  a  chattel  interest,  unaccompanied  by  a 
transfer  of  the  possession,  can  only  be  supported,  in  this  state,  as  against 
a  subsequent  purchaser  or  execution-creditor,  by  virtue  of  some  statute. 

1  Colwell  v.  "Woods,  3  Watts  197 ;     St.  385. 

Kennedy,  J.  10  Brown  v.  Nickle,  6  Penn.  St.  390. 

2  Bell  v.  Fisher,  1  Yeates  581  n.  Kunkle  v.  Wolfersberger,  6  Watts  126. 
s  Morris  v.  Nixon,  1  How.  118.  "  Rankin  v.  Mortimere,  7  Watts  372. 
4  Hamet  v.   Dundass,   4  Penn.   St.  And  see  Heister  v.  Madeira,  3  W.  &  S. 

178.  384. 

6  Todd  v.  Campbell,  32  Penn.  St.  12  Kellum  „.   Smith,  33    Penn.    St. 

250.  158.     Pattison    t>.   Horn,    1   Gr.   301. 

6  Russell's  Appeal,  15  Penn.  St.  319.  And  see  Lauman'a  Appeal,  68  Penn. 

7  Wharf  v.  Howell,  5  Binn.  499.  St.  88.     Baisoh  v.  Oakeley,  Ibid.  92. 

8  Ibid.  Stoever  v.  Stoever,  9  S.  &  R.  Haines  v.  Thomson,  70  Ibid.  434. 
434.  Payne  v.  Patterson,  77  Ibid.  134.  Shil- 

8  De  France  v.  De  France,  34  Penn.     laber  v.  Robinson,  7  Otto  68. 
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Even  a  party's  interest  in  an  indescriptive  warrant  for  land,  on  which 
the  purchase-money  has  been  paid,  is  the  subject-matter  of  a  mortgage, 
and  the  lien  will  attach  to  the  land,  as  soon  as  surveyed.1  The  act  of 
18532  authorizes  the  tenants  of  mining-rights  in  Schuylkill  county  to 
execute  valid  mortgages  thereof,  the  lien  of  which  will  prevail  against 
subsequent  purchasers  and  execution-creditors;  but  to  give  it  such 
effect,  the  lease  must  be  recorded  with  the  mortgage.3  It  is  sufficient, 
however,  that  a  copy  of  the  lease  be  annexed  to  the  mortgage,  with  a 
reference  to  the  record  thereof,  with  a  prior  mortgage  ;*  or  that  there  be 
a  reference  to  a  prior  record  of  the  lease.5  The  lien  of  such  mortgage 
will  not  be  divested  by  a  sheriff's  sale,  under  a  subsequent  incum- 
brance.6 The  act  of  18557  enables  the  lessee  of  any  colliery,  mining 
land,  manufactory  or  other  premises,  to  mortgage  his  interest  in  the 
buildings,  fixtures  and  machinery  thereon,  with  the  same  effect  as  if  it 
were  a  mortgage  of  a  freehold  estate;8  and  the  act  of  18689  gives  a 
like  remedy  for  the  enforcement  thereof  by  scire  facias.  A  leasehold 
mortgage,  though  not  recorded  within  the  time  prescribed  by  law,  is  a 
valid  security  between  the  parties.10 

§  1933.  A  mortgage  given  to  secure  future  advances  to  the  mort- 
gagor, is  a  valid  security  as  against  subsequent  incumbrances,11  and 
such  mortgage  may  be  given  to  secure  future  advances  to  a  third 
person  ;12  the  record  ought,  however,  to  contain  information  of  the 
extent  and  certainty  of  the  lien.13  A  mortgage  to  secure  future 
advances,  however,  is  a  lien,  as  against  intervening  incumbrances,  only 
from  the  time  of  making  such  advances ;  not  from  its  date  ;14  otherwise, 
if  the  mortgagee  be  bound  by  his  contract  to  make  the  advance ;  and 
in  such  case,  the  collateral  contract  need  not  appear  of  record.15  A 
mortgage  given  to  a  bank,  to  secure  future  discounts,  is  not  a  valid  lien, 
as  against  an  intervening  judgment-creditor,  unless  the  subsequent  dis- 
count be  shown  to  be  a  renewal  of  a  former  note,  in  point  of  fact,  and 
this  is  for  the  jury ;  but  evidence  of  the  intention  of  the  parties  to  so 

1  Tryon  v.   Munson,   77   Penn.  St.     486. 

250.  10  Hosie  v.  Gray,  71  Penn.  St.  198. 

2  Act  5  April  1853,  P.  L.  295 ;  Purd.  See  act  18  May  1876,  P.  L.  181,  Purd. 
485.                                           -  2004,  authorizing  the  execution  of  chat- 

3  Sturtevant's  Appeal,  34  Penn.  St.  tel  mortgages,  in  certain  cases,  which, 
149.  however,  are  enforceable   by  sale,  on 

4  Ladley  v.  Creighton,  70  Penn.  St.  thirty  days'  notice,  without  a  writ  of 
490 :  s.  c.  6  Phila.  209.  scire  facias. 

5  Act  13  May  1876,  P.  L.  160;  Purd.  "  Lyle  v.  Ducomb,  5  Binn.  285. 
2004.  Taylor  v.  Cornelius,  60  Penn.  St.  187. 

6  Miners'  Bank  v.  Heilner,  47  Penn.  12  Maffitt  v.  Rynd,  69  Penn.  St.  380. 
St.  452.  "  Garber  v.  Henry,  6  Watts  57. 

'  Act  27  April  1855,  §  8,  P.  L.  369  ;  "  Bank    of    Montgomery    County's 

Purd.  486.  Appeal,   36  Penn.  St.   170.   s.  p.  Mc- 

8  See  Roberts's  Appeal,  60  Penn.  St.  Clure  v.  Roman,  52  Ibid.  458.  Parker 
400.     Philadelphia,   Wilmington    and  v.  Jacoby,  3  Gr.  300. 

Baltimore  Railroad  Co.  v.  Woelpper,  15  Moroney's  Appeal,  24  Penn.  St. 
64  Ibid  306  372.     Taylor    v.    Cornelius,   60    Ibid. 

9  Act  3  April  1868,  P.  L.  57  ;  Purd.     187. 


294  SCIRE   FACIAS. 

consider  it,  is  not  admissible.1  A  mortgage  given  to  secure  bonds,  to  be 
issued  at  a  future  time,  is  only  a  lien,  as  against  an  intervening  incum- 
brance, to  the  extent  of  the  bonds  issued  to  bond  fide  purchasers  ;2  and 
where  a  mortgage  is  executed  for  the  purpose  of  raising  money  for  the 
use  of  the  mortgagor,  it  is  a  lien,  as  against  intervening  incumbrances, 
only  from  the  time  of  its  actual  sale  to  a  bond  fide  purchaser ;  and  the 
fact  that  it  is  negotiated  by  the  mortgagor  himself,  is  sufficient  to  put 
the  purchaser  upon  inquiry.3  It  is  valid  from  such  time,  though  the 
assignment  be  not  recorded.4 

§  1934.  Recording.  To  give  full  effect  to  the  lien  of  a  mortgage,  it 
must  be  registered  in  the  proper  office,  and  unless  this  be  done,  subse- 
quent lien-creditors,  or  bond  fide  purchasers  without  notice,  are  not 
affected  by  it,5  though  it  binds  the  lands  as  against  the  mortgagor 
himself,  or  his  heirs  and  devisees,  without  being  registered.6  This  rule, 
that  an  unrecorded  mortgage  is  invalid,  as  against  subsequent  pur- 
chasers or  incumbrancers,  does  not  apply  to  the  case  of  an  assignee  of 
the  mortgagor,  in  trust  for  the  benefit  of  creditors ;  for  such  assignee  is 
neither  a  creditor  nor  a  purchaser  for  value,  and  therefore,  not  within 
the  recording  acts.7  And  a  creditor  of  the  mortgagor,  who  has  reco- 
vered a  judgment,  since  the  assignment,  is  in  no  better  position  towards 
a  prior  unrecorded  mortgage,  than  that  of  the  general  assignee.8  The 
effect  of  recording  a  mortgage,  is  to  give  a  constructive  notice  to  all 
men,  and  to  supersede  the  necessity  of  express  personal  notice  ;9  it 
must  not  only,  however,  be  duly  recorded,  but  properly  indexed,  to 
operate  as  constructive  notice  to  a  subsequent  purchaser.10 

§  1935.  Under  this  view  of  the  effect  of  recording  mortgages,  it  has 
been  frequently  held  by  the  courts,  that  actual  notice  of  the  existence 
of  a  mortgage,  not  recorded,  will  preserve  its  validity  against  a  bona  fide 
purchaser  or  mortgagee  of  the  laud,  and  against  the  heirs  of  the  mort- 
gagor.11   And  where  a  mortgage,  imperfectly  recorded,  was,  by  actual 

1  Bank  of  Commerce's  Appeal,  44  Laughlin  v.  Ihinsen,  85  Ibid.  364.  As 
Perm.  St.  423.  Hartley  v.  Kirlin,  to  other  creditors,  if  not  recorded  in 
45  Ibid.  49.  See  Gault  v.  McGrath,  32  the  lifetime  of  the  mortgagor,  it  ranks 
Ibid.  392.  merely  as  a  specialty  debt.     Adams's 

2  Rice  v.  Southern  Pennsylvania  Appeal,  1  P.  I  W.  447.  Nice's  Ap- 
Iron   and   Railroad  Co.,  32  Leg.  Int.  peal,  54  Penn.  St.  200. 

431.  '  Mellon's  Appeal,  32  Penn.  St.  121. 

3  Mullison's    Estate,   68   Penn.    St.         8  Ibid. 

212.     And  see  Hess  v.  Coleman,  2  W.  9  Levine  v.  Will,  1  Dall.  430    Evans 

N.  C.  224.  v.  Jones,  1  Yeates  172. 

1  Johnson  v.  McCurdy,  83  Penn.  St.  10  Luch's  Appeal,  44  Penn.  St.  519, 

282-  Thompson  v.  Hay,  3  Luz.  L.  Obs.  75. 

5  Semple  v.  Burd,  7  S.  &  R.  286.  See  Schell  v.  Stein,  76  Penn.  St.  398. 
Friedley  v.  Hamilton,  17  Ibid.  70.  Assignments  of  mortgages  are  to  be 
Jaques  v.  Weeks,  7  Watts  261.  Man-  noted  on  the  margin  of  the  record, 
ufacturers'  and  Mechanics'  Bank  v.  Act  6  April  1876,  P.  L.  18  ■  Purd  2003* 
Bank  of  Pennsylvania,  7  W.  &  S.  335.  »  Levine  v.  Will,  1  Dall.  430  Parker 
Cowden's  Estate,  1  Penn.  St.  267.  v.  Wood,  Ibid.  436.  Stroud  v  Lock- 
Foster's  Appeal,  3  Ibid.  79.  art,   4  Ibid.  153.     Burke  v.  Allen    3 

b  Levine  v.  Will,  1  Dall.  430.    Tryon  Yeates  351.     Duncan  v.  Curry,  3  Binn 

v.  Munson,   77   Penn.   St.   250.     Mc-  16.    Jaques  v.  Weeks,  7  Watts  261 
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notice  of  its   existence,  good  as   against  a  second  mortgage,  and  the 
second  mortgage,  being  duly  recorded,  was  good  as  against  subsequent 
judgments,  it  was  held,  that  the  first  mortgage  was  entitled  to  priority 
in  payment,  although,  by  being  imperfectly  recorded,  it  was  inferior  to 
the  judgments.1     But  an  unrecorded  mortgage  is  not  good  as  against 
subsequent  judgments  f  not  even  when  the  mortgagee  is  in  possession,  at 
the  time  of  a  sheriff's  sale  under  such  subsequent  judgment.3     And  it 
has  frequently  been  decided,  and  now  seems  to  be  finally  settled,  that 
notice  given  at  a  sheriff's  sale  of  the  existence  of  an  unrecorded  mort- 
gage, prior  in  date  to  the  incumbrance  under  which  the  sale  is  made, 
will  not  affect  a  purchaser,  so  as  to  subject  the  lands  in  his  hands  to  the 
lien  of  such  mortgage.4    This  is  put  upon  the  ground  that  the  judgment- 
creditor  has  a  priority  over  the  unrecorded  mortgage,  which  would  be 
taken  away,  if  the  notice  were  allowed,  and  the  value  of  the  judgment 
impaired  to  the  amount  of  the  mortgage.5     And  it  has  been  held,  there- 
fore, that  the  rule  does  not  apply  when  the  unrecorded  conveyance  is 
something  more  than  a  mere  mortgage,  amounting  in  fact  to  a  deed 
creatiug  an  estate,  and  where  it  is  of  such  a  nature  that  it  could,  under 
no  circumstances,  come  into  competition  with  the  judgment  for  the  pro- 
ceeds, but  must  attach,  if  at  all,  upon  the  lands  in  the  hands  of  the 
purchaser;   for,  in  this  case,  the  judgment-creditor  is  not  affected,  the 
question  being  exclusively  between  the  mortgagee  and  the  purchaser, 
and  notice  given  to  the  purchaser  supplies  the  place  of  recording.6    And 
in  another  case,  the  reason  of  the  rule  failing,  it  has  been  held  not  to 
apply,  that  is,  where  the  judgment-creditor  had  notice,  prior  to  the  entry 
of'  his  judgment,  of  the  existence  of  an  unrecorded  mortgage,  and  he 
afterwards  becomes  the  purchaser  of  the  land,  at  a  sheriff's  sale  under 
his  own  judgment;   here,  the   notice  will  operate   to  pass  the  land  to 
him,  subject  to  the  mortgage.7    As  an  absolute  conveyance,  accompanied 
by  a  defeasance,  upon  a  separate  paper,  are  taken  together  to  constitute 
a  mortgage,  it  is  necessary,  in  such  case,  that  both  the  deed  and  the 
defeasance  should  be  recorded,  in  order  to  render  such  mortgage  valid 
against  subsequent  judgments.8 

Manufacturers'  and   Mechanics'  Bank  s  Wilson  v.  Shoenberger,  34  Penn. 

r.   Bank  of  Pennsylvania,  7  W.  &  S.  St.  121. 

340      Kuhn's  Appeal,  2  Penn.  St.  266.  i  Uhler  v.  Hutchinson,  23  Penn.  St. 

Nice's    Appeal,    54    Ibid.    200.     Mc-  110 

Laughlin  v.  Ihmsen,  85  Ibid.  364.  °  Jaques_».  Weeks,  7  Watts  270.  See 

1  Manufacturers'     and     Mechanics'  supra,  \  1258. 

Bank  v.  Bank  of  Pennsylvania,  7  W.  6  Hibbert ».  Bovier,  1  Gr.  266. 

£  g  34Q  '  Britton's    Appeal,   45    Penn.    St. 

•'Sample  v.   Burd,   7  S.  &  R.  290.  172                                       ,,«,»„ 

Friedley    v.    Hamilton,  17    Ibid.    70.  8  Friedley  v.  Hamilton,  17  S.  &  R. 

Jaques  v.  Weeks,  7  Watts  261.     But  it  70.     .Jaques   v.   Weeks,  7  Watts  261. 

is  entitled  to  priority  over  a  subsequent  McLanahan   v.  Reeside,  9   Ibid.    508. 

judgment-creditor,  who  had  actual  no-  Miller   v.    Musselman,  6  Whai-t.   354. 

tice" thereof,  before  his  debt  was  con-  Rhines   v.   Baird,  41   Penn     St.    2o6. 

tracted.     Britton's   Appeal,   45  Penn.  Luch's  Appeal,   44   Ibid.  519      Corp- 

St.  172.     And  see  Parker  v.  Wood,  1  man  v.  Baccastow,  84  lb:d.  6bi. 
Dall.  436. 
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§  1936.  Priority.  By  the  act  of  1820,1  all  mortgages,  in  this  state, 
have  priority  according  to  the  date  of  recording  them,  without  regard 
to  the  date  of  their  execution.  The  provision  of  the  former  acts,  that 
both  deeds  and  mortgages  should  be  invalid,  as  against  subsequent  pur- 
chasers or  mortgagees,  for  valuable  consideration,  unless  recorded  within 
six  months  after  execution,  though  abolished  as  to  mortgages,  is  still  in 
force  as  to  deeds ;  and  it  has  been  held,  therefore,  that  if  a  mortgage 
and  a  subsequent  deed  from  the  same  grantor  to  different  parties  be 
neither  of  them  recorded  within  six  months  after  execution,  and  then 
the  mortgage  is  first  recorded,  it  will  have  priority  over  the  deed.2 
When  two  or  more  mortgages  are  left  with  the  recorder,  on  the  same 
day,  they  take  rank  according  to  the  time  when  they  were  so  left,  and 
it  is  the  recorder's  duty  to  indorse  upon  each  mortgage  the  time  at 
which  it  was  left  in  his  office,  and  to  number  each  accordingly.3  But 
this  provision  only  applies  to  mortgages,  and  does  not  embrace  the  case 
of  a  conflict  between  a  mortgage  and  a  judgment;  hence,  if  a  mort- 
gage, not  for  purchase-money,  be  recorded  on  the  same  day  that  a  judg- 
ment is  entered  against  the  mortgagor,  they  are  of  equal  lien.4  A  verbal 
agreement  between  the  parties  to  the  mortgage,  not  noted  of  record,  that 
the  mortgage  is  to  have  priority  of  lien  over  the  judgment,  though 
binding  on  the  parties,  is  not  so  on  an  assignee  of  the  judgment,  with- 
out actual  notice  of  the  agreement.5  Four  mortgages  of  the  same  pre- 
mises were  executed  for  the  same  amount,  recorded  of  the  same  day, 
and  each  accompanied  by  a  bond ;  they  were  for  portions  of  the  pur- 
chase-money of  the  land  mortgaged,  and  were  payable  at  intervals  of 
one  year ;  before  either  was  due,  the  mortgage  first  to  become  due  was 
assigned,  and  shortly  afterwards,  the  other  three  mortgages  were  assigned 
to  another  person ;  the  premises  were  sold  under  a  judgment  upon  the 
first  bond,  for  a  sum  insufficient  to  pay  all  the  bonds;  and  it  was  held, 
they  were  payable  pro  rata." 

§  1937.  Purchase-money  mortgages.  A  mortgage  to  secure  pur- 
chase-money is  peculiarly  privileged,  for  the  mortgagee  is  allowed  by 
law,7  sixty  days  in  which  to  place  it  upon  record,  and  if  this  be  done 
within  the  time  limited,  the  mortgage  retains  its  priority  over  liens 
against  the  vendee,  which  have  attached  between  the  execution  and  the 
recording  of  such  mortgage.8     But  a  mortgage  for  purchase-money,  not 

1  Act  28  March  1820,  7  Sm.  L.  303 ;  mortgaged  premises   be  insufficient  to 

Purd.  478.  satisfy  them  all,  they  are  payable  pro 

''  Souder  v.  Morrow,  33  Penn.  St.  83.  rata.     And  parol  evidence,  that,  at  the 

8  Act  28  March  1820,  ut  supra.  time  of  assigning  one  of  the  several 

4  Magaw  v.  Garrett,  25  Penn.  St.  bonds  secured  by  the  mortgage,  the 
319.  Claason's  Appeal,  22  Ibid.  359.  mortgagor  agreed  that  it  should  be  en- 
Doolittle  v.  Beary,  2  Phila.  354.  titled  to  priority  of  payment  over  the 

5  Hendrickson's  Appeal,  24  Penn.  other  mortgage-bonds,  isinadmissible  to 
St.  363.  vary  the  legal  effect  of  the  assignment. 

6  Perry's  Appeal,  22  Penn.  St.  44.  Hancock's  Appeal,  34  Penn.  St.  155. 
Where  fractional  parts  of  a  mortgage-         '  Act  28  March  1820,  ut  supra. 
debt  are  successively  assigned  to  dif-         8  Foster's   Appeal,   3  Penn.  St.  79. 
ferent  persons,  if  the  proceeds  of  the  Bratton's  Appeal,  8  Ibid.  164.     By  act 
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recorded  within  sixty  days,  takes  effect  only  from  its  recording,  and  is 
cut  out  by  a  prior  judgment  against  the  vendee  under  articles,  before 
deed  delivered.1  It  should  appear  that  a  mortgage  was  given  for  pur- 
chase-money, either  from  the  mortgage  itself,  or  otherwise,  in  order  to 
entitle  such  mortgage  to  the  benefit  of  the  exception  in  its  favor.2  A 
mortgage  for  the  residue  of  the  purchase-money  of  land,  executed  at 
the  time  of  the  delivery  of  a  conveyance  of  the  legal  title,  and  duly 
recorded,  has  priority  of  lien  on  the  land  conveyed,  over  judgments 
against  the  vendee,  entered  after  the  purchase  of  the  land  and  before  the 
conveyance ;  and  therefore,  a  sale  under  a  judgment  entered  subsequently 
to  the  mortgage  does  not  divest  its  lien.3  By  direction  of  an  agent  of 
the  vendor,  two  mortgages  were  made,  dated  the  same  day  as  the  con- 
veyance— one  to  the  vendor,  the  other  to  a  third  person — but  the  latter 
was  first  of  record  by  some  hours ;  and  it  was  held,  that  though  both 
mortgages  were  actually  for  portions  of  the  purchase-money,  yet,  that 
made  to  the  third  person  could  not  retain  that  character,  except  as 
between  the  original  parties  to  the  transaction,  or  persons  claiming  under 
them,  with  notice  of  the  real  nature  thereof;  but  as  the  vendee  was  still 
the  holder  of  the  mortgage  in  his  name,  he  must  be  taken  to  have  notice, 
through  his  agent,  of  the  nature  of  the  other  mortgage,  and  could  claim 
no  priority  for  his  own  mortgage — they  stood  alike,  being  both  recorded 
on  the  same  day.4 

§  1938.  Date  of  entry.  Where  the  recorder  indorsed  "15th  of  De- 
cember 1836,"  on  the  mortgage,  as  the  time  of  its  being  left  for  record, 
and  also  made  an  entry  in  a  book  kept  by  him  for  that  purpose,  men- 
tioning the  date  of  the  mortgage,  the  parties,  and  dating  this  entry  the 
15th  of  December  1836,  but  after  recording  it,  gave  a  certificate  on  the 
back  of  the  mortgage,  stating  it  was  recorded  on  the  15th  day  of 
November  1836,  it  was  held,  that  the  entry  in  the  recorder's  book  must 
be  considered  the  true  date  of  the  instrument  being  left  for  record, 
that  the  certificate  was  of  no  avail  against  it,  and  that  parol  evidence 
was  not  admissible  to  vary  the  time  mentioned  in  the  book,  where  it 
tended  to  affect  the  right  of  a  purchaser,  acquired  on  the  faith  of  the 

21  May  1878,  P.  L.  76,  Purd.  2136,  *  Hillary  v.  Parvin,  2  Phila.  346. 
mortgages  given  for  advances,  are  not  *  Cake's  Appeal,  23  Penn.  St.  186. 
to  have  priority,  in  the  city  of  Phil-  The  mortgagee  may  waive  his  rights  as 
adelphia,  over  subsequent  mechanics'  the  holder  of  a  purchase-money  mort- 
claims  against  the  building  erected  gage,  which  places  it  on  the  footing 
upon  the  Tand,  except  to  the  extent  of  of  an  ordinary  mortgage,  as  to  lien, 
the  assessed  value  of  the  lot.  It  is  Henning  v.  Fry.  23  Pitts.  L.  J.  125. 
questionable,  whether  this  act  does  not  *  Hillary  v.  Parvin,  2  Phila.  346. 
conflict  with  the  constitutional  pro-  Although  it  does  not  appear  in  the 
vision  that  no  local  or  special  law  shall  opinion  of  the  court,  it  is  evident,  that 
be  passed,  authorizing  the  creation,  ex-  both  mortgages  were  recorded  within 
tension  or  impairing  of  liens.  This  is  the  sixty  days,  otherwise,  they  would 
a  local  law ;  and  it  gives  both  to  the  have  had  priority  from  the  date  of  re- 
mortgage  and  to  the  mechanic's  claim  cording.  And  see  Dungan  v.  American 
a  different  effect,  as  to  lien,  from  what  Life  Insurance  and  Trust  Co.,  52  Penn. 
they  have  in  other  parts  of  the  state.  St.  253. 
l'  Foster's  Appeal,  3  Penn.  St.  79. 
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entry  therein.  Though  notice  to  an  agent  is  sufficient  in  law  to  affect 
his  principal,  yet  this  rule  does  not  apply,  where  the  same  person  who 
is  intrusted  by  a  holder  of  a  warrant  of  attorney  to  have  judgment 
entered  by  the  prothonotary,  is,  at  the  same  time,  intrusted  as  the  agent 
of  a  mortgagee  to  have  a  mortgage  recorded,  and  he,  without  the  knowl- 
edge of  the  holder  of  the  judgment,  withholds  the  warrant  from  the 
prothonotary  for  one  day,  to  favor  the  mortgagee,  by  giving  priority  to 
the  mortgage — such  conduct  is  a  fraud,  and  the  mortgagee  can  receive 
no  benefit  from  it.1  Where  a  mortgage  with  a  power  of  sale  was 
recorded  after  the  entry  of  a  judgment  against  the  mortgagor,  the 
plaintiff  in  the  judgment,  who  purchased  at  his  own  sheriff's  sale,  has  a 
better  title  than  a  purchaser  under  the  power;  and  this,  it  seems,  even 
though  he  had  notice  of  the  mortgage,  before  his  judgment  was  entered.2 
§  1939.  Discharge  of  the  lien.  Formerly,  where  land  subject  to  a 
mortgage  was  sold  under  a  judgment  entered  subsequently  to  the  record- 
ing of  the  mortgage,  or  under  a  subsequent  mortgage,  the  lien  of  the 
prior  mortgage  was  discharged.3  But  now,  the  lien  of  a  mortgage, 
which  is  prior  to  all  other  liens,  except  other  mortgages,  ground-rents, 
and  the  purchase-money  due  the  commonwealth,  will  not  be  destroyed, 
or  in  any  manner  affected,  by  a  sale  under  a  venditioni  exponas,  or  under 
a  levari  facias,  issued  upon  a  judgment  upon  a  subsequent  mortgage,4 
or  under  any  other  writ  of  execution.5  But  a  sale  by  order  of  the 
orphans'  court,  for  the  payment  of  debts  of  a  decedent,  would  formerly 
discharge  a  mortgage  upon  the  land  sold  ;6  it  is  now  otherwise,  by  the 
act  of  1867.7    Of  course,  if  there  be  a  lien  or  judgment,  not  within  the 

1  Musser  v.  Hyde,  2  W.  &  S.  314.  withstanding  the  acts  of  1830  and  1845. 
Brooke's  Appeal,  66  Penn.  St.  127.  Girard  Life  Insurance  Co.  v.  Farmers' 
The  lien  dates  from  the  time  of  depos-  and  Mechanics'  Bank,  57  Ibid.  388. 
iting  the  mortgage  for  record,  and  is  '  Act  23  March  1867,  fi  3,  P.  L.  44 : 
not  affected  by  any  delay  on  the  part  Purd.  479.  This  statute  has  been  re- 
of  the  recorder,  in  recording  or  index-  pealed,  so  far  as  it  relates  to  orphans' 
ingit.  Woods's  Appeal,  82  Penn.  St.  court  sales,  by  act  10  March  1870,  P. 
116.  L.  37,  Purd.  479,  except  as  to  the  city 

2  Hulings  v.  Guthrie,  4  Penn.  St.  of  Philadelphia  and  the  counties  of 
123.  Perry  and  Venango.     The  act  of  1867 

3  Keen  v.  Swaine,  3  Teates  561.  was  also  repealed,  as  to  Erie  county, 
Willard  v.  Morris,  1  P.  &  W.  480.  Wil-  by  act  24  April  1869,  P.  L.  1213: 
lard  v.  Norris,  2  Rawle  56.  Presbyte-  and  as  to  Berks  and  Schuylkill  coun- 
rian  Congregation  v.  Wallace,  3  Ibid,  ties,  by  act  28  June  1871,  P.  L. 
109.  Stewartson  v.  Watts,  8  Watts  1379;  and  by  act  9  April  1872  P 
392.  Mode's  Appeal,  6  W.  &  S.  280.  L.  1103,  the  act  of  1X70  is  not  to 
Clarke  v.  Stanley,  10  Penn.  St.  472.  apply  to  Allegheny  and  Berks  coun- 
West  Branch  Bank  v.  Chester,  11  Ibid.  ties.  The  effect  of  this  legislation 
282.  seems  to  be,  that  orphans'  court  sales 

4  Act  6  April  1830,  P.  L.  293;  discharge  the  lien  of  a  prior  mort- 
Purd.  478.  Bratton's  Appeal,  8  Penn.  gage,  in  every  part  of  the  common- 
St.  164.  wealth,  except  the  city  of  Philadelphia, 

5  Act  16  April  1845,  P.  L.  488 ;  and  the  counties  of  Allegheny,  Perry, 
Purd.  479.  Berks    and    Venango.      What    is    its 

6  Moore  v.  Shultz,  13  Penn.  St.  98.  effect  in  Berks  county  is  doubtful ;  the 
Cadmus  v.  Jackson,  52  Ibid.  295.  So  act  of  1867  was  specially  repealed  as 
would  a  sale  in  partition  by  writ,  not-  to  that  county  in  187 1  ;  and  it  is  pro- 
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excepted  cases,  which  is  prior  to  the  mortgage  in  question,  then,  as  a 
Bale  on  a  lieu  subsequent  to  such  mortgage  would  discharge  those  prior 
liens,  it  would  also  discharge  the  mortgage;  so,  a  pecuniary  legacy 
charged  ou  the  land,  if  prior  to  a  mortgage,  is  such  a  prior  lien  as  will 
operate  to  pass  lands,  sold  under  a  lien  subsequeut  to  the  mortgage,  dis- 
charged of  the  lien  of  the  mortgage.1  So,  also,  where  one  has  pur- 
chased, under  proceedings  in  partition,  lands  upon  which  one-third  of 
the  purchase-money  is  charged,  the  interest  to  be  paid  to  the  widow 
during  her  life,  and  at  her  death,  the  principal  to  the  heirs  of  her  hus- 
band, and  the  lauds  are  sold  under  a  judgment  against  the  purchaser, 
the  charge  in  favor  of  the  widow  and  heirs  will  operate  to  discharge  the 
lien  of  a  mortgage  given  by  such  purchaser.2 

§  1940.  But  the  act  of  1845  provides,3  that,  in  Philadelphia,  when  the 
only  liens  prior  to  a  mortgage  are  for  taxes,  municipal  claims,  assess- 
ments or  charges,  although  these  would  be  themselves  discharged  by  a 
sale  under  a  lien  subsequent  to  the  mortgage,  yet  the  lien  of  the  mort- 
gage, itself  shall  not  be  affected  by  such  sale.  So,  the  entering  of  a 
judgment  for  the  debt  secured  by  the  mortgage,  though  prior  to  the 
recording  of  the  mortgage,  does  not  cause  its  lien  to  be  discharged  by  a 
sheriff's  sale  of  the  mortgaged  premises,  under  another  lien  subsequent 
to  both.4  Where  a  mortgage  is  recorded  and  a  judgment  entered  on 
the  same  day,  the  mortgage  is  not  prior  to  all  other  liens,  and  will  be 
discharged  by  a  sale  of  the  land  under  a  subsequent  judgment;5  so, 
where  there  is  on  record  a  judgment  equal  in  point  of  age  to  the  mort- 
gage, and  there  is  no  proof  that  a  purchaser  at  a  sheriff's  sale,  under  a 
subsequent  judgment,  had  notice  that  the  prior  judgment  was  wholly 
paid,  he  will  take  the  land  divested  of  the  lien  of  the  mortgage.6  Land 
may  be  sold  subject  to  a  mortgage,  although  it  be  not  the  first  incum- 
brance, if  it  be  so  understood  and  agreed  to  by  the  purchaser  at  the 
sheriff's  sale  ;7  but  where  one  becomes  purchaser  of  land  at  a  sheriff's  sale, 
under  the  erroneous  belief  that  the  lien  of  a  mortgage  will  be  discharged 
by  the  sale,  and  the  mistake  is  discovered  before  the  deed  is  acknow- 
ledged, the  court  can  grant  relief  by  setting  aside  the  sale.8 

vided  that  the  repealing  act  of  1870  103. 

shall  not  apply  to  that  county;   but  2  Kurtz's  Appeal,  26  Perm.  St.  465. 

the  act  of  1871  had  nothing  to  operate  3  Act  16  April  1845,  J4,  P-  L.  489  ; 

upon.     In   Philadelphia,    an  orphans'  Purd.  479. 

court  sale  for   the  payment  of  debts,  4  Ibid.  \  5.     Commonwealth  v.  Wil- 

does  not  discharge  the  lien  of  a  mort-  son,  34  Penn.  St.  63.     Cross  v.  Stahl- 

gage  created  by  the  decedent,  though  man,  43  Ibid.  129. 

scheduled  among  the  debts.   Bloomer's  6  Magaw   v.   Garrett,   25  Penn.  St. 

Estate,  2  W.  N.  C.  68.     Grice's  Estate,  319. 

Ibid.    211.     But   notwithstanding  the  6  Ibid. 

act  of  1867,  a  sale  under  proceedings  7  Tower's  Appropriation,  9  W.  &  S. 

in  partition  discharges  a  mortgage  upon  103.     Towers   v.  Tuscarora  Academy, 

one  of  the  purparts.    Wright  v.  Vick-  8  Penn.   St.  297.     Zeigler's  Appeal,  35 

ers,  81  Penn.  St.  122.     The  act  of  1867  Ibid.  173.  Crooks  v.  Douglass,  56  Ibid, 

does  not  apply  to  mortgages  upon  un-  51.     Ashmead  v.  MeCarthur,  67  Ibid, 

seated  lands,  nor  to  sales  of  the  same  326.     Jermon  v.  Lyon,  81  Ibid.  107. 

for  taxes.  "  Cummings's  Appeal,  23  Penn.  St. 

1  Tower's  Appropriation,  9  W.  &  S.  509. 
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§  1941.  The  lien  of  a  mortgage  will  be  discharged  by  a  sheriff's 
sale,  under  a  judgment  obtained  in  proceedings  on  the  mortgage  itself, 
or  on  a  bond  accompanying  it,1  or  under  a  judgment  for  interest  due 
on  the  mortgage.2  But  if  the  land  be  sold  to  the  mortgagee,  on  a 
judgment  upon  a  bond  accompanying  the  mortgage,  for  a  sum  less 
than  the  amount  secured  thereby,  this  is  not  such  an  extinguishment 
of  the  debt,  as  will  enable  the  mortgagor  to  coerce  the  entry  of  satisfac- 
tion upon  the  mortgage,  or  to  maintain  an  action  for  a  refusal  to  do  so  ; 
even  if  the  debt  were  extinguished  by  such  sale,  the  mortgagor  could 
not  maintain  such  action,  because  he  had  ceased  to  be  interested  in  the 
mortgaged  premises.3  A  mortgage  is  generally  discharged  by  a  sale 
under  proceedings  on  a  prior  lien ;  but  in  Philadelphia,  when  the  assess- 
ment of  a  tax  or  municipal  charge  is  prior  to  a  mortgage,  but  the  claim, 
upon  which  judgment  is  obtained  and  the  land  sold,  was  not  filed  until 
after  the  recording  of  such  mortgage,  the  lien  of  the  mprtgage  is  not 
discharged  by  such  sale.4  A  mortgage,  however,  which  is  a  first  lien,  is 
not  discharged  by  proceedings  under  a  subsequent  lien ;  hence  a  mort- 
gage for  the  balance  of  purchase-money,  executed  at  the  time  of  the  con- 
veyance, and  duly  recorded,  is  not  discharged  by  a  sale  under  a  judgment 
against  the  vendee  by  articles  of  agreement,  which  judgment  was  obtained 
before  the  conveyance  was  executed  ;4  so,  the  lien  of  a  mortgage  is  not 
discharged  by  a  sale  under  a  judgment  for  taxes  assessed  subsequently  to 
the  mortgage.6 

§  1942.  The  lien  may  be  discharged  by  the  acts  of  the  mortgagee  ;  as, 
if  land,  on  which  there  is  a  mortgage  for  purchase-money,  be  sold  under 
proceedings  in  partition,  and  the  mortgagee  accept  his  portion  of  the 
proceeds  of  such  sale,  such  acceptance  is  a  discharge  of  the  mortgage, 
and  a  bar  to  any  claim  against  the  land  by  assignees  of  the  balance 
due  and  unpaid  on  the  mortgage-bonds.7  Under  this  head  is  also  to  be 
considered  the  effect  of  a  release  by  the  mortgagee.  Of  course,  a  release 
of  the  whole  laud,  upon  payment  of  the  amount  secured  by  the  mort- 
gage, or  other  valid  consideration,  will  discharge  the  lien  of  the  mortgage ; 
and  such  release  will  be  governed  by  the  general  rules  of  law  in  regard 
to  transactions  of  this  nature,  which  need  not  be  stated  here,  as  they  do 
not  appertain  peculiarly  to  our  subject.8  But  a  more  difficult  question 
arises,  where  the  mortgagor  has,  subsequently  to  the  mortgage,  conveyed 
the  premises  subject  to  it,  to  different  parties,  and  the  mortgagee  releases 
one  of  such  tracts  from  the  lien ;  and  especially,  when  other  incum- 

1  McGrew  v.  McLanahan,  1  P.  &  W.  4  Act  23  January  1849  i  4  P  L 
44.     Pierce    v.    Potter,  7    Watts  475.     686 ;  Purd.  479. 

Berger    v.    Hiester,    6    Whart.     210.         6  Cake's  Appeal,  23  Penn.  St.  186. 
Kidgway   v.   Longaker,  18    Penn.    St.         6  Perry  v.  Brinton,  13  Penn.  St.  202  : 

215.  s.  c.  1  Phila.  436. 

2  West  Branch  Bank  v.  Chester,  11  '  Baird  v.  Corwin,  17  Penn  St 
Penn.    St.   282.     Hartz   v.   Woods,    8  463. 

Ibid.  471.     Clarke  v.  Stanley,  10  Ibid.         8  If  the  release  be  not  under  seal,  a 
4"2.  consideration   must  be   shown.     Ken- 
Pierce  v.  Potter,  7  Watts  475.    See  nedy  v.  Ware,  1  Penn.  St.  451     Ackla 
Bhm  v.  Wilson,  5  Phila.  78.  v.  Ackla,  6  Ibid.  228 
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brances  have  attached  upon  one  or  more  of  the  tracts,  in  the  hands  of 
their  new  owners.  The  act  of  1822,  which  will  be  more  particularly 
discussed  hereafter,1  provides  that  the  mortgagee  may  release  any  part 
of  the  mortgaged  premises,  and  proceed  by  scire  facias  to  recover  the 
debt  out  of  the  remaining  part,  not  released  ;  and  the  defendant  is,  by 
the  same  act,  furnished  with  an  appropriate  plea.  This  act  makes  no 
provision  as  to  the  effect  of  the  release,  leaving  that  to  be  decided  by 
the  established  principles  of  law  and  equity,  according  to  which  such 
effect  must  depend  on  the  circumstances  of  the  case. 

§  1943.  As  a  general  rule,  it  is  true,  that  a  release  of  one  of  several 
tracts  cf  land,  from  the  lien  of  a  mortgage,  will  not  discharge  the  rest 
of  the  land,  either  entirely  or  pro  tanto  ;2  but  a  release  of  part  of  the 
land  is,  in  many  cases,  attended  with  risk,  from  the  equities  of  the  inter- 
vening terre-tenants.3  "If  the  mortgagee  has  notice  that  by  such  act  he 
sacrifices  the  interest  of  a  subsequent  lien-creditor,  he  will  be  bound  to 
withhold  his  hand,  or  if  he  proceeds,  he  will  be  held  responsible  for  the 
loss  incurred.  He  may  have  this  knowledge  in  the  very  creation  of  the 
mortgage ;  as,  if  two  or  more,  severally  seised  of  land,  join  in  a  mort- 
gage, they  are  all  in  cequali  jure,  entitled  to  contribution  amongst 
themselves ;  and  if  the  mortgagee  should  release  the  land  of  one  from 
the  mortgage,  leaving  the  whole  sum  to  be  levied  of  the  remaining 
lands,  he  would  be  doing  an  act  of  injustice  of  which  he  was  fully 
conusant ;  so,  where  the  mortgage  was  originally  by  one,  and  a  purchaser 
of  part  from  the  mortgagor  intervene,  and,  before  releasing,  that  fact  is 
known  to  the  mortgagee.4  And  this  is  the  principle  of  the  case  of 
Stevens  v.  Cooper  ;5  where  the  mortgagee  of  six  lots  released  four,  after 
he  knew  that  a  third  person  had  become  the  purchaser  of  one  of  the 
other  two ;  it  was  held  ratably  to  reduce  the  power  of  the  mortgagee 
over  the  remaining  lots,  because  it  deprived  the  owner  of  those  lots  of 
their  right  of  contribution,  as  against  the  lots  so  released."6 

1  Act  2  April  1822,  7  Sm.  L.  551  ;  the  portion  embraced  in  the  mortgage, 

Purd.  479.     See  infra,  \  1963.  unless  the  mortgagee  has  distinctly  noti- 

i  Culp  v.  Fisher,  1  Watts  494.  fied  him,  of  his  mortgage,  before  the  re- 
Otherwise,  as  to  a  rent-charge;  a  re-  lease,  and  cautioned  him  against  doing 
lease  will  have  the  effect  to  apportion  an  act  by  which  the  mortgagee's  secu- 
the  rent.  Ingersoll  v.  Sergeant,  1  rity  might  be  diminished  ;  and  the  re- 
Whart.  337.  cording  the  mortgage   was   not   such 

3  See  the'opinion  of  Grier,  P.  J.,  in  notice.  And  see  Q.uakertown  Building 
Mevey's  Appeal,  4  Penn.  St.  80 ;  also,  and  Loan  Association  v.  Sorver,  33 
Shepherd's  Appeal,  2  Gr.  402.  Leg.  Int.  359.     So,  where  a  judgment 

4  See  Sir  William  Harbert's  Case,  was  entered  up  on  the  mortgage-bond, 
3  Co   11  b  and  afterwards,  the  mortgagor  aliened 

6  i  Johns.  Ch.  430.  to  A.,  who  stipulated,  as  part  of  the  con- 

6  Tavlor  v.  Maris.  5  Rawle  51 ;  Ser-  sideration,  to   pay  the  mortgage-debt, 

geant  J    In  this  case,  it  was  held,  that  and  the  mortgagor,  wishing  to  sell  other 

the  holder  of  a  judgment,  a  lien  upon  land  bound  by  the  judgment  entered 

land  a  portion  of  which  was  covered  upon   the   mortgage-bond,    the    mort- 

bv  a 'subsequent  mortgage,  does  not,  by  gagee  agreed  to  enter  satisfaction  on 

releasing  a  part  of  the  land  bound  by  such  judgment,  and  to  take  A.'s  bond 

the  iudoWnt,  impair  his  right  to  be  for  the  same  amount,  which  was  done ; 

paid  out  of  the  remainder,  including  and  A.  subsequently  made  a  general 
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§  1944.  A  mortgagee,  who  has  released  one  vendee  of  the  mortgagor, 
for  a  valuable  consideration,  cannot  recover  against  a  prior  vendee  of 
another  tract,  as  between  whom  and  the  second  vendee,  the  land  of  the 
latter  was  primarily  liable  for  the  mortgage-money.1  This  case  turned 
upon  the  doctrine  of  contribution  among  successive  vendees  of  the  mort- 
gagor. The  rule  is,  that  where  a  tract  of  land,  subject  to  a  single  mort- 
gage, has  been  sold  by  the  mortgagor,  in  distinct  parcels,  to  several 
vendees,  at  successive  periods  of  time,  the  last  vendee  shall  be  primarily 
liable  to  the  payment  6f  the  mortgage  on  the  whole  value  of  his  parcel ; 
and  the  parcels  previously  sold,  after  the  exhaustion  of  the  parcel  last 
sold,  become  liable  in  the  inverse  order  of  the  time  of  their  sale.2  But 
in  the  case  of  several  sales,  at  different  times,  by  the  sheriff,  of  property 
subject  to  a  mortgage,  prior  to  the  judgment  on  which  such  sales  are 
made,  the  rule  of  contribution  to  the  payment  of  the  mortgage  is  not 
according  to  the  inverse  order,  as  in  private  sales,  but  each  parcel  of 
land  contributes  according  to  its  value.3  Hence,  a  purchaser  at  sheriff's 
sale,  of  one  of  several  tracts  subject  to  a  mortgage,  who  has  paid  off  the 
whole  mortgage,  and  taken  an  assignment  of  it,  may  enforce  contribu- 
tion, by  a  scire  facias  on  the  mortgage,  against  the  other  tracts  which 
remain  in  the  possession  of  the  mortgagor  or  his  representatives.4 

§  1945.  Joint-owners  of  a  mortgage,  having  equal  right  to  manage 
the  same  for  the  advantage  of  their  respective  interests,  are  answerable 
to  each  other  for  nothing  but  positive  malfeasance.  At  a  sheriff's  sale 
of  the  mortgaged  premises,  upon  a  judgment  and  execution  upon  one  of 
the  bonds,  the  holder  of  another  of  the  bonds  gave  notice  of  his  claim, 
and  that  he  would  sue  the  purchaser  upon  the  mortgage,  in  consequence 
of  which,  the  land  was  sold,  for  a  tenth  of  its  real  value,  to  the  plain- 
tiff in  the  execution.  The  party  who  gave  this  notice,  subsequently 
discovering  that  the  sheriff's  sale  divested  the  lien  of  the  mortgage,  pur- 
chased the  title  of  the  sheriff's  vendee,  and  an  action  being  afterwards 
brought  on  the  mortgage,  by  a  third  bond-holder,  with  notice  to  the  party 
so  purchasing,  as  terre-tenant,  it  was  held,  that  he  was  not  estopped  by 
his  previous  acts,  from  asserting  the  legal  effect  of  the  sheriff's  sale  in 
divesting  the  lien  of  the  mortgage.5 

§  1946.  After  judgment  had  been  obtained,  the  defendant  made  an 
assignment  in  trust  for  his  creditors,  preferring,  among  others,  a  mort- 
gagee of  his  lands,  for  a  debt  not  secured  by  the  mortgage,  and  then  in 

assignment  for  the  benefit  of  creditors ;  Kehr,  49  Ibid.  223.  The  act  of  1822 
it  was  held,  that  the  mortgage  was  not  does  not  affect  this  rule.  Mevey's  Ap- 
invalidated  by  the  entry  of  satisfaction  peal,  4  Ibid.  80.  Mahanoy  City  Saving 
on  the  bond,  under  such  circumstances.  Fund  v.  Bowman,  3  Leg.  Chron.  245.  " 
Morris  v.  Brady,  5  Whart.  541.  3  Donley  v.  Hays,  17  S.  &  R.  400. 
1  Paxton  v.  Harrier,  11  Penn.  St.  Betz  v.  Heebner,  1  P.  &  W.  280.  Moh- 
312-  ler's  Appeal,  5  Penn.  St.  418.  Car- 
Nailer  v.  Stanley,  10  S.  &  R.  450.  penter  v.  Koons,  20  Ibid.  222.  Perry's 
Cowden's  Estate,  1  Penn.  St.  267.  Appeal,  22  Ibid.  43.  Hancock's  Ap- 
"Warren  v.  Sennett,  4  Ibid.  114.  Fluck  peal,  34  Ibid.  155. 
v.  Replogle,  13  Ibid.  405.  Lloyd  v.  *  Fisher  v.  Clyde,  lf.AS,  544. 
Galbraith,   32.   Ibid.    103.    Becker  v.         s  Cronister  ti.  Weise,  8  Watts  215. 
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trust  for  such  of  his  creditors  as  should  release  him  within  sixty  days ; 
the  mortgagee  executed  a  general  release,  which  was  held  to  release 
the  mortgage,  and  to  entitle  the  judgment  to  be  first  paid  out  of  the 
proceeds  of  the  land.1  But  the  act  of  the  mortgagee  in  surrendering 
certain  single  bills  secured  by  the  mortgage,  and  accepting  judgment- 
notes  in  substitution  for  them,  cannot  be  treated  as  a  satisfaction  of  the 
mortgage  pro  tanto,  by  a  subsequent  judgment-creditor,  who  lent  his 
money,  perhaps,  on  a  supposition  that  the  cancelled  notes  were  paid,  and 
bought  in  the  premises,  but  with  actual  notice ;  such  judgment-creditor 
is  bound  by  the  transaction,  as  the  original  parties  were ;  for  a  judgment- 
creditor  is  not  a  purchaser  of  an  interest  in  his  debtor's  land.2  As  a 
mortgage  is  merely  a  security  for  the  payment  of  money,  or  for  the  per- 
formance of  some  other  act,  it  is  simply  a  chose  in  action,  extinguish- 
able  by  a  parol  release,  which  equity  will  execute  as  an  agreement  not 
to  sue,  or  by  turning  the  mortgagee  into  a  trustee  for  the  mortgagor ; 
provided  it  proceed  upon  a  sufficient  consideration.3 

§  1947.  Foreclosure  of  a  mortgage.  In  England,  a  mortgagee  has 
three  remedies ;  he  may  have  an  action  of  debt  on  the  bond  accompa- 
nying the  mortgage,  ejectment,  and  bill  in  equity  to  foreclose,  which 
answers  the  purpose  of  a  sale,  because  after  a  foreclosure  of  the  equity 
of  redemption,  the  title  of  the  mortgagee  is  complete,  and  he  may  sell 
or  keep  the  property,  as  is  most  to  his  advantage.4  In  this  state,  the 
mortgagee  has  also  three  modes  of  procedure,  which  are  concurrent  and 
cumulative,-  he  may  enforce  payment  upon  the  bond,  which  usually 
accompanies  the  mortgage.5  or  he  may  proceed  by  way  of  ejectment,  to 
recover  possession  of  the  mortgaged  premises.  Ejectment  lies  upon  a 
mortgage  payable  by  instalments,  even  before  all  the  instalments  have 
become  due.6  Nothing  is  gained  by  a  recovery  in  ejectment  by  a  mort- 
gagee, but  the  possession  of  the  premises,  which  may  be  retained  only 
until  the  amount  of  the  mortgage-debt,  with  interest,  &c,  is  paid;7  and 
it  would  be  erroneous  to  limit  the  right  of  the  mortgagor  to  redeem  to 
one  year  ;8  the  equity  of  redemption,  in  cases  of  recovery  in  ejectment 
by  the  mortgagee,  is  expressly  recognised  by  the  act  of  1705.  From 
the  fact  that  there  was  no  court  of  equity  in  this  state,  the  mortgagee 
was  not  able  to  foreclose,9  and  was,  therefore,  confined  to  his  ejectment 

1  Matlack's  Appeal,  7  W.  &  S.  79.  Fidelity  Co.  v.  Miller,  5  W.  N.  C.  191 ; 

2  Cover  v.  Black,  1  Penn.  St.  493.  s.  c.  6  Ibid.  553. 

3  Ackla  v.  Ackla,  6  Penn.  St.  228.  6  Smith  v.  Shuler,  12  S.  &  R,  240. 
Anners  v.  Price,  2  Penn.  L.  J.  347.  Fluck  v.  Replogle,  13  Penn.   St.  405. 

4  Smith  v.  Shuler,  12  S.  &  R.  242.  Martin  v.  Jaekson,  27  Ibid.  504. 

5  But  an  action  of  debt  will  not  lie  '  Colwell    v.    Hamilton,   10    Watta 
upon   the   mortgage  itself,  without  a  417. 

covenant  or  express  covenant  to  pay  *  Bagley  v.   Wallace,    16    S.  &   R. 

the   money.     And  it   is  not  usual,  in  245. 

Pennsylvania,  though  it  is,  in  England,  9  The  act  23  March  1877,  P.  L.  32, 

for  mortgages  to  contain  such  covenant.  Purd.  2115,  confers  upon  the  several 

Nor  is  the  recital,  in  the  usual  form,  of  courts  of  common  pleas  all  the  powers 

a  bond,  to  secure  which  the  mortgage  of  a  court  of  chancery,  in  the  case  of 

was   given,   sufficient  to   sustain  such  mortgages  of   the  property  and  fran 

action.     Scott  v.  Fields,  7  Watts  360.  chises  of  any  coal,  iron,  steel,  lumber 
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upon  the  mortgage ;  a  very  inconvenient  remedy,  from  his  being  stil] 
liable,  after  he  had  recovered  possession,  to  the  equity  of  redemption  of 
the  mortgagor. 

§  1948.  Scire  facias.  This  inconvenience  was  remedied  by  the  act 
of  1705,1  which  provided  the  mode  of  proceeding  upon  mortgages,  of 
which  we  are  about  to  treat.  After  reciting  in  the  preamble,  that  divers 
persons  have  mortgaged  their  lands,  and  some  of  them  have  died,  leav- 
ing others  to  succeed  them,  that  have  proved  insolvent,  and  others  have 
neglected  to  pay  the  mortgage-money,  and  so  mortgages  have  become 
no  effectual  security,  considering  the  low  annual  profits,  and  the  dis- 
couragement mortgagees  meet  with,  by  reason  of  the  equity  of  redemp- 
tion remaining  in  the  mortgagors,  the  sixth  section  of  the  act  provides, 
"that  where  default  is  suffered  by  a  mortgagor  of  lands,  or  by  his  or  her 
heirs,  executors,  administrators  and  assigns,  in  payment  of  the  mort- 
gage-money, or  performance  of  the  condition  of  the  mortgage,  it  shall  be 
lawful  for  the  mortgagee,  his  or  her  heirs,  executors,  administrators  or 
assigns,  at  any  time  after  the  expiration  of  twelve  months  next  ensuing 
the  last  day  whereon  the  mortgage-money  ought  to  be  paid,  or  other  con- 
dition performed,  to  sue  forth  a  writ  of  scire  facias,  which  the  clerk  of 
the  court  of  common  pleas  for  the  county  or  city  where  the  mortgaged 
lands  lie,2  is  empowered  and  required  to  make  out  and  despatch,  directed 
to  the  proper  officer,  requiring  him,  by  honest  and  lawful  men  of  the 
neighborhood,  to  make  known  to  the  mortgagor,  his  heirs,  executors  or 
administrators,  that  he  or  they  appear  before  the  court,  to  show  cause 

or  oil,  or  any  mining,  manufacturing  see  act  25  May  1878,  P.  L.  145,  Purd. 
or  transportation  corporation,  where  2099,  as  to  the  title  of  the  purchaser  at 
such  property  or  franchises,  or  any  part  a  foreclosure  sale, 
thereof,  are  situate  or  exercisible  within  x  1  Sm.  L.  59  ;  Purd.  482. 
the  limits  of  the  commonwealth,  and  2  The  action  is  a  local  one.  Morris 
belong  to,  or  are  exercisible  by,  any  v.  Buckley,  11  S.  &  R.  175.  Tryon  v. 
domestic  corporation,  or  any  foreign  Munson,  77  Penn.  St.  250.  But  it  is 
corporation,underthe  laws  of  this  state,  provided  by  the  act  23  March  1877,  P. 
The  act  11  April  1862,  P.  L.  447,  L.  26,  Purd.  2111,  that  where  the  real 
Purd.  593,  was  more  comprehensive  in  estate  bound  by  the  lien  of  a  mortgage 
its  terms :  it  conferred  on  the  supreme  is  situated  in  two  or  more  counties,  the 
court  chancery  powers  and  jurisdiction,  mortgagee  or  his  assignee  may  issue 
in  all  cases  of  mortgages  given  by  cor-  his  writ  of  scire  facias  out  of  the  court 
porations.  Under  it,  it  was  held,  that  of  either  of  the  counties  where  the 
Where  a  railroad  company,  part  of  mortgage  is  recorded,  and  proceed  to 
whose  road  was  located  in  another  obtain  judgment  thereon,  in  accord- 
state,  mortgaged  the  whole  road,  the  ance  with  the  act  of  1705,  and  shall 
trustee,  being  within  the  jurisdiction,  have  all  the  remedies  therein  provided, 
might  be  decreed  to  sell  whatever  in-  And  the  sheriff  may  go  beyond  his 
terest  would  pass  by  the  terms  of  the  bailiwick,  for  the  purpose  of  serving 
mortgage.  McElrath  a.  Pittsburgh  and  the  scire  facias  or  other  process  upon 
Steuben vil)<:  Railroad  Co.,  55  Penn.  the  mortgagor.  The  act  18  May  1857, 
St.  189.  McCurdy's  Appeal,  65  Ibid.  P.  L.  573,  confirms  prior  sheriffs'  sales, 
290.  And  that  the  bond-holders  se-  made  by  the  sheriff  of  the  county 
cured  thereby  need  not  be  made  par-  where  the  lands  lay,  at  the  time  of  the 
ties  to  the  bill  of  foreclosure.  McEl-  execution  of  the  mortgage,  notwith- 
rath  v.  Pittsburgh  and  Steubenville  standing  a  subsequent  division  of  the 
Railroad  Co.,  28  Leg.  Int.  197.     And  county. 


ON  MORTGAGE.  305 

why  the  mortgaged  premises  ought  not  to  be  seized  and  taken  in  execu- 
tion for  payment  of  the  mortgage-money,  with  interest,  or  to  satisfy  the 
damages  which  the  plaintiff  shall  suggpst  upon  the  record,  for  the 
breach  or  non-performance  of  said  conditions;  and  if  defendant  appears, 
he  may  plead  satisfaction,  or  payment  of  part  or  all  the  mortgage- 
money,  or  any  other  lawful  plea,  in  avoidance  of  the  deed  or  debt.  But 
if  the  defendant  will  not  appear  on  the  return-day,  and  if  the  case  be 
such  that  damages  only  are  to  be  recovered,  an  inquest  shall  be  forth- 
with charged  to  inquire  thereof,  and  the  definitive  judgment  therein,,  as- 
well  as  all  other  judgments  to  be  given  upon  such  scire  facias,,  shall  be 
entered,  that  the  plaintiff  shall  have  execution  by  levari  facias,,  directed! 
to  the  proper  officer.1 

§  1949.  The  object  of  the  scire  facias  is  to  notify  the  defendant  to  show 
cause  why  the  land  should  not  be  sold  for  payment  of  the  principal  and 
interest  due  on  the  mortgage ;  for  this  only  the  execution  issues  after 
judgment,  and  upon  its  payment,  the  court  will  stay  proceedings  upon 
the  scire  facias.2  Where  land  is  mortgaged  to  secure  an  annual  instal- 
ment, a  scire  facias  cannot  issue  as  each  instalment  becomes  due ;  the 
party  must  bring  ejectment,  or  proceed  upon  his  accompanying  bond.3 
The  scire  facias  on  a  mortgage  is  strictly  a  proceeding  in  rem,  and  can  be 
brought  only  in  the  county  where  the  land  lies.4  And  a  simple  contract 
debt,  although  contracted  with  the  mortgagee  or  his  assignee,  upon  the 
faith  of  the  mortgage,  cannot  be  tacked  to  the  mortgage.5  A  scire  facias 
will  lie  upon  a  mortgage  defectively  recorded  ;6  or  upon  an  unrecorded 
mortgage  ;7  but  not  upon  an  instrument  in  the  nature  of  a  mortgage,  not 
under  seal.8  And  a  scire  facias  will  lie  upon  a  mortgage,  notwithstand- 
ing the  entry  of  satisfaction  on  record,  by  means  of  a  forged  power  of 
attorney.9 

§  1950.  The  act  of  1705,  which  confers  this  remedy,  provides  that  the 
writ  shall  issue  after  the  expiration  of  twelve  months  "next  ensuing  the 
last  day  whereon  the  mortgage-money  ought  to  be  paid."  A  promise 
by  a  mortgagee,  either  verbal  or  written,  to  extend  the  time  of  payment, 
whereby  a  third  person  is  induced  to  purchase  the  land  from  the  mort- 
gagor, is  binding  ;  and  a  scire  facias  issued  before  the  lapse  of  time  men- 
tioned in  such  promise  cannot  be  sustained.10     Nevertheless,,  upon  the 

1  See  4  Rawle  254,  where  the  nature  the  mortgaged  premises-  lie  in  several 
and  end  of  this  writ  are  examined  and     counties. 

discussed   by  Mr.   Justice    Kennedy.  6  Campbell   v.   Richardson,  1  Dall. 

The  writ  of  scire  facias,  in  conformity  132.                  ,,„„,.„          Ci 

to  the  state  practice,  has  been  adopted  6  Solms  v.  McCulloch,  5  Penn.  St. 

in    the   circuit    court   of  the   United  473. 

States.     Rule  xiii.  of  23  April  1857.  '  Tryon   v.   Munson    77  Penn.    St. 

2  Campbell  e.  Richardson,  1  Dall.  250.  McLaughlin  v.  Ihmsen,  85  Ibid. 
132.     Smith  v.  Shuler,  12  S.  &  R.  242.  364 

3  Fickes  v.  Ersick,  2  Rawle  166.  8  Spencer  v.   Haynes,   4  W.  N.  C. 

4  Wilson  v.  McCullough,  19  Penn.  152 

St  77      Treaster  v.  Fleisher,  7  W.  &  S.  9  Lancaster  v.  Smith,  67  Penn.   St. 

137.     See  act  23  March  1877,  supra,  427                              ,W(1,m    _. 

\  1948  n.,  as  to  the  jurisdiction,  where  ">  Hoffman  v.  Lee,  3  Watts  ibl.   iiut 
VOL.  II. — 20 
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common  principle  that  a  party  may  waive  a  right  introduced  for  his 
benefit,  the  mortgagor  may  waive  the  limitation  given  by  the  act ;  and 
a  clause  is  commonly  iutroduced  into  mortgages  payable  at  distant 
periods,  to  the  effect  that  if  default  be  made  (usually  for  a  certain  time, 
as  thirty  days),  in  payment  of  the  interest,  then  the  whole  principal  shall 
be  due,  and  a  scire  facias  may  issue.1  But  the  intention  of  the  mort- 
gagor to  waive  his  privilege  should  clearly  appear,  and  not  be  left  to 
mere  inference  or  construction  f  therefore,  a  provision  in  the  bond 
accompanying  a  mortgage,  that  if  default  be  made  for  twenty  days  in 
the  payment  of  interest,  then  the  whole  principal  shall  become  due,  and 
payment  thereof  "may  be  enforced  and  recovered  at  once,  anything 
herein  contained  to  the  contrary  notwithstanding,"  does  not  authorize 
a  scire  facias  on  the  mortgage  itself,  before  the  expiration  of  the  year 
from  the  time  when  the  interest  fell  due.3  And  &  scire  facias  upon  a 
mortgage  given  to  a  building  association  must  show  on  its  face  an  imme- 
diate right  of  action,  in  order  to  entitle  the  plaintiff  to  judgment.4 

§  1951.  If  a  mortgage  be  payable  by  instalments,  a  scire  facias  cannot 
issue,  until  the  expiration  of  a  year  after  the  last  instalment  matures. 
In  case  of  a  default  in  payment  of  any  prior  instalment,  the  only 
remedy  is  ejectment  on  the  mortgage,  or  a  proceeding  on  the  accom- 
panying bond.5  This  inconvenience  is  now  usually  avoided  by  the 
insertion  of  a  stipulation  similar  in  terms  to  that  above  noticed  in 
case  of  default  in  payment  of  interest;  and  it  has  been  held,  that  in  a 
mortgage  payable  by  instalments,  a  stipulation  that  the  mortgagee  might 
sue  out  a  scire  facias,  and  proceed  at  once  for  the  whole  amount  remain- 
ing unpaid,  in  case  there  should  be  default  for  thirty  days  in  the 
payment  of  any  instalment,  makes  all  unpaid  instalments  recoverable  at 
that  time.6 

§  1952.  Under  the  act  of  1705,  it  is  evident,  that  mortgages  are  put 
upon  quite  a  different  footing  from  similar  instruments  in  England, 
where  the  mortgagee  has  a  right  to  his  bill  of  foreclosure,  as  soon  as  he 
pleases  after  day  of  payment  past.  By  foreclosure,  too,  the  land  is 
absolutely  vested  in  the  mortgagee,  without  any  possibility  of  recall ;  it 

such  agreement  is  a  mere  covenant  not  ground,  or  on  the  ground  that  the  stip- 

to  sue,  and  does  not  extend  the  time  ulation,  such  as  it  was,  was  contained 

for  issuing  the  scire  facias  to  one  year  in  the  hond  and  not  in  the  mortgage, 

after  the  expiration  of  the  stay.     "Wal-  seems  to  be  doubtful, 
lace  v.  Hussey,  63  Penn.  St.  24.  *  Swift  v.  Allegheny  Building  and 

1  Huling  v.  Drexell,  7  Watts  126.  Loan  Association,  82  Penn.  St.  142. 
In  such  case,  a  previous  demand  is  not  An  averment,  in  the  scire  facias,  of  a 
necessary,  before  issuing  a  scire  facias,  default  in  the  payment  of  interest, 
Gaskill  v.  Schenerle,  2  W.  N.  C.  156.  whereby  the  plaintiff  became  entitled 
But  see  Pancoast  v.  Haas,  1  Ibid.  264,  to  sue  out  the  mortgage,  is  conclusive, 
contra.  unless  denied.     George  v.  Tradesmen's 

2  Walker  v.  Tracey,  1  Phila.  225.  Building    and   Loan"  Association,    36 

3  Whitecar  v.  Worrell,  1  Phila.  44.  Leg.  Int.  126. 

It  should  be  observed,  that  there  was  5  Smith  v.  Shuler,  12  S.  &  R.  242. 

no  express  stipulation  in  the  bond  that  Fickes  v.  Ersick,  2  Rawle  166. 

a  scire  facias  might  issue,  and  whether  6  Robinson  v.  Loomis,  51  Penn.  St. 

the  court  placed  their  decision  on  this  78. 
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ceases  to  be  a  pledge,  and  becomes,  to  all  intents  and  purposes,  the  abso- 
lute property  of  the  mortgagee.  But  our  courts  of  law  have  no  power 
to  foreclose  the  equity  of  redemption,1  nor  to  impose  terms  upon  a  mort- 
gagor applying  to  redeem;  nor,  indeed,  is  there  any  necessity  to  usurp 
the  powers  of  a  court  of  chancery  in  this  particular,  since  the  act  of 
assembly  precludes  all  occasion  for  such  interference,  by  expressly  con- 
fining the  remedy  of  the  mortgagee  to  the  recovery  of  the  principal  and 
interest  due  upon  the  mortgage.  To  sum  up  the  distinction  in  a  few 
words,  in  England,  the  mortgage  is  a  pledge  which,  like  all  other  pledges, 
is  forfeited  by  a  failure  to  redeem  ;  here,  the  mortgage  is  a  mere  security, 
and,  as  in  case  of  other  securities,  if  it  be  sold  for  a  sum  greater  than 
the  amount  of  principal  and  interest  due,  the  surplus  goes  to  the  debtor 
or  his  creditors. 

§  1953.  Suing  out  the  writ.  To  enable  the  prothonotary  or  clerk 
of  the  court  to  prepare  the  writ  of  scire  facias,  he  should  be  furnished 
with  a  full  description  from  the  mortgage,  of  the  premises,  names  of  the 
parties,  dates,  &c.  To  save  trouble,  the  usual  course  is,  to  send  the 
mortgage  itself,  with  the  prceeipe,  which  should  accurately  set  forth 
the  names  of  the  respective  parties  to  the  action.2  If  the  claimant  on 
the  mortgage  be  the  assignee  of  the  mortgagee,  he  may  bring  the  suit  in 
his  own  name,  under  the  act  of  28th  May  1705,  in  which  he  should  be 
described  as  assignee.  If  there  have  been  several  assignments  of  the 
mortgage,  they  are  frequently  stated  in  the  praecipe;  thus,  A.,  assignee 
of  B.,  who  was  assignee  of  C.,  &c,  against  D.,  and  so  far  as  it  enables 
the  clerk  to  draw  up  the  body  of  the  writ,  this  practice  is  useful ;  but  it 
is  not  necessary,  the  statement  of  the  assignments  in  the  body  of  the 
writ  being  sufficient.  This  information  may  be  given  to  the  clerk  other- 
wise ;  e.  g.  "A.  B.  v.  C.  D.     Issue  scire  facias  sur  mortgage,  recorded  the 

day  of ,  18 ,  in  mortgage-book ,  Kb. ,  page 

,  &c,  duly  assigned  to  the  said  plaintiff."     Indeed,  where  there  is 

but  one  assignment,  the  clerk  must  necessarily  ascertain  that  fact  from 
the  mortgage  and  prceeipe  being  in  different  names.3  Every  assignment 
of  a  mortgage  is  necessarily  preceded  by  payment  or  some  species  of 
satisfaction  to  the  assignor,  and  if  a  stranger  take  an  assignment  and  pay 
his  money,  he  certainly  may  recover  thereon.  The  effect  of  an  assign- 
ment is,  not  ouly  to  divest  the  party  making  it  of  his  right  of  recovery,  but 
to  vest  the  right  in  the  assignee,  and  in  this  particular  it  operates  beyond 
a  release.  Therefore,  where  A.  executed  a  mortgage  of  certain  lands  to 
B.,  to  secure  the  payment  of  a  certain  sum,  with  a  proviso,  that  if  A. 
or  C.  paid  the  amount  within  a  given  time,  the  mortgage  should  be  void, 

1  Wharf  v.  Howell,  5  Binn.  504.  gage  is  or  may  be  recorded,  a  memo- 

2  By  act  3  April  1860,  P.  L.  630,  randum  of  the  names  of  the  parties, 
Purd.  484,  it  is  provided,  that  "when-  the  number  and  term,  and  the  date  of 
ever  any  action  shall  be  brought  upon  such  action,  and  it  shall  be  the  duty 
a  mortgage,  it  shall  be  the  duty  of  the  of  the  recorder  to  enter  the  same  upon 
prothonotary  of  the  court  in  which  the  the  record  of  such  mortgage." 
action  is  brought,  to  furnish  to  the  3  The  record  of  the  assignment  ia 
recorder   of  deeds,  where   such  mort-  also  usually  recited  in  the  praecipe. 
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accompanying  which  mortgage  was  a  bond  executed  by  A.  and  C, 
and  B.  assigned  the  mortgage  to  C,  it  was  held,  that  C.  might  recover 
against  A.,  by  scire  facias  on  the  mortgage ;  though  it  would  have  been 
otherwise,  had  C.  obtained  an  assignment  of  the  bond,  and  sued  his 
co-obligor.1 

§  1954.  There  is  nothing  in  the  act  of  1705  which  prevents  the  party 
from  suing  out  his  writ,  at  any  time,  however  short,  before  the  next 
return-day ;  but  the  act  of  1836  now  requires  all  writs  of  scire  facias  to 
be  issued,  served  and  returned  like  writs  of  summons.  And  it  has  been 
held,  that  to  entitle  a  plaintiff  to  a  judgment  after  two  niliils,  on  the 
quarto  die  post,  the  second  scire  facias  must  have  issued  ten  days  before 
the  return-day.2  The  scire  facias  must  recite  the  mortgage,  and  the 
assignments,  if  any  have  been  made ;  the  acknowledgment,  however,  of  a 
mortgage  is  no  part  of  its  execution,  but  only  evidence  of  it,  and  need 
not  be  recited  in  the  scire  facias?  It  must  also  contain  the  names  of  the 
parties,  and  it  is  important  that  it  should  be  accurate  in  this  respect.  It 
may  be  made  returnable  to  a  monthly  return-day  ;4  and  two  returns  of 
nihil  to  monthly  return-days  of  the  same  term,  are  sufficient  to  support 
a  judgment.5 

§  1955.  Amicable  action.  Although  the  act  directs  a  scire  facias  to 
issue,  yet  this  form  may  be,  and,  in  practice,  frequently  is,  dispensed  with, 
by  the  agreement  of  the  parties  to  enter  an  amicable  action,  without 
writ,  in  which  case,  it  is  considered  as  having  been  issued,  and  may  be 
filed  at  any  time,  and  the  not  filing  it,  is  considered  as  one  of  those 
clerical  errors  which  may  always  be  amended.  It  is  not  error,  there- 
fore, if  the  cause  be  tried  without  writ  or  declaration,  particularly 
where  the  amicable  agreement  to  enter  the  action  contains  a  descrip- 
tion of  the  mortgage.6  And  an  amicable  action  upon  a  recorded 
mortgage  (the  agreement  for  which  did  not  set  forth  the  mortgaged 
premises),  an  appearance  by  the  defendant  and  confession  of  judgment, 
a  levari  facias  thereupon,  which  recites  the  mortgage  and  particularly 
describes  the  land,  and  a  sale  thereupon  by  the  sheriff,  are  good  evi- 
dence for  the  purchaser,  in  an  ejectment  for  the  land.7 

§  1956.  Parties.  The  mortgagee  is  the  plaintiff  in  the  writ ;  if  he  be 
dead,  the  suit  should  be  in  the  name  of  his  personal  representatives, 
even  where  he  has  bequeathed  the  mortgage.  It  was  formerly  held, 
that  where  a  mortgage  had  been  assigned  by  deed,  the  legal  title  passed 
to  the  assignee,  and  no  action  could  be  maintained  thereon,  in  the  name 

1  Hay  v.  Node,  2  Yeates  534.  173. 

2  Laws  v.  McDanel,  1  Clark  421.  '  Burdick  v.   Norris,   2    Watts  28. 

3  Miner  v.  Graham,  24  Perm.  St.  But  a  sale  under  a  levari  facias,  issued 
491.  on  an  amicable  confession  of  judgment, 

*  Magaw   v.    Stevenson,   1  Gr.  402.  which   contains  no  description  of  the 

Stevens  v.   North   Pennsylvania  Coal  ■  mortgaged  premises,  is  void,  and  passes 

Co.,  35  Penn.  St.  265.  no  title.     Wilson   o.    McCullough,  19 

6  Haupt  v.  Davis,  79  Penn.  St.  238.  Penn.  St.  77.     See  Green  v.  Scarlett, 

Schwartz  v.  McClurg,  25  Pitts.  L.  J.  3  Gr.  228.     Sanderson  v.  Phinney,  4 

185.  Luz.  L.  Obs.  26. 

6  Morris  ».   Buckley,   11    S.  &   R. 
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of  the  assignor,  for  the  use  of  parties  claiming  an  interest  in  the  mort- 
gage-debt ;J  but  that,  where  the  assignment  was  a  merely  equitable  one, 
the  scire  facias  might  properly  issue  in  the  name  of  the  holder  of  the 
legal  title,  for  the  use  of  the  assignee.2  The  act  of  1863,3  however,  pro- 
vides that  the  assignee  may  sue  either  in  his  own  name,  or  in  the  name 
of  the  mortgagee,  for  his  use ;  and  that  such  assignee,  having  an  equita- 
ble or  legal  interest  in  the  mortgage,  shall  be  entitled,  at  any  time 
before  verdict  and  judgment,  to  an  amendment  of  the  record,  making 
the  proper  party  the  plaintiff  in  the  suit.  Where  a  mortgage  has  been 
assigned  to  the  owner  of  the  fee,  without  intent  to  merge  the  same,  it 
seems,  that  the  assignee  may  sue  out  a  scire  facias  in  the  name  of  the 
mortgagee,  against  the  mortgagor,  with  notice  to  himself,  obtain  a  judg- 
ment and  sell  the  mortgaged  premises.4  The  assignee  of  the  mortga- 
gee's administrators  may  sue  thereon  in  his  own  name  f  and  an 
assignee  of  the  obligation  secured  by  the  mortgage  may  sue  thereon,  in 
the  name  of  the  mortgagee,  upon  an  exemplification  thereof,  though  he 
did  not  know  of  the  existence  of  the  mortgage,  when  he  took  his  assign- 
ment, and  notwithstanding  an  intermediate  entry  of  satisfaction  by  the 
mortgagee.6  The  defendant,  of  course,  is  the  mortgagor ;  and  if  he  be 
dead,  the  act  enables  the  holder  of  the  mortgage  to  proceed  by  scire 
facias  against  his  heirs,  executors  or  administrators ;  and  they  should 
be  properly  described  as  such  in  the  praecipe;  but  where  the  mortgagor 
is  deceased,  it  is  not  necessary  to  make  the  widow,  heirs  or  devisees, 
parties  to  a  scire  facias  against  the  personal  representatives.7  If  one  of 
two  joint  mortgagors  die,  the  personal  representatives  of  the  decedent 
and  the  survivor  should  be  made  defendants.  Where  a  mortgage  is 
executed  by  attorney,  the  scire  facias  must  issue  against  the  principal, 
not  the  attorney.8 

§  1957.  Terre-tenants.  With  regard  to  terre-tenants,  some  attorneys 
name  them  in  the  prcecipe ;  others  simply  issue  the  scire  facias,  with  notice 
to  terre-tenants.  The  act  does  not  require  them  to  be  made  parties,9  and 
the  only  effect  of  omitting  to  name  or  notify  them  is,  that  they  will  be 
permitted  to  make  any  defence  against  the  purchaser  at  sheriff's  sale, 
which  they  might  have  made  on  the  scire  facias,  if  it  had  been  served  on 
them ;  but  whether  named  or  served,  or  not,  the  terre-tenant  may  come 


1  Pryor    v.    Wood,    31     Perm.    St.  '  Chambers  v.  Carson,  2  Whart.  365, 
142.  Taylor  v.   Young,   71    Perm.    St.    81. 

2  Partridge   v.  Partridge.  38  Penn.  Tryon  v.  Munson,  77  Ibid.  250.     Mc- 
St.  78.  Laughlin   v.    Ihmsen,   85    Ibid.    364. 

'  Act   22  April   1863,    P.   L.   587 ;  Wallace   v.  Blair,    1  Gr.  75.     Hare  v. 

Purd.  485.  Mallock,  1  Miles  268. 

4  Moore  v.  Harrisburg  Bank,  8  Watts  8  Maus    v.   Wilson,    15    Penn.    St. 

138.     This  case  was  apparently  over-  148. 

ruled  by  Pryor  v.  Wood,  31  Penn.  St.  9  Mather    ».    Clark,    1    Watts  491. 

142 :   but  the   latter  case  is  not  law,  Nor   is   it  necessary,  the   terre-tenant 

since  the  passage  of  the  act  of  1863.  should  be  made  a  party  to  a  scire  facias 

6  Simpson  v.  Ammons,  1  Binn.  175.  to   revive   the   judgment.     Smyser  v. 

6  Roberts  v.  Halstead,  9  Penn.  St.  Brooks,  1  Pears.  228. 
32. 
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into  court  by  petition,  and  defend  pro  interesse  suo.1  On  admitting  a 
terre-tenant  to  defend,  he  should  stipulate  to  pay  costs,  since  the  terre- 
tenant  is  not  individually  responsible  for  the  costs,  the  judgment  being 
exclusively  de  terris;  nor  does  the  fact  of  his  application  by  petition  to 
defend,  devolve  on  him  any  personal  liability  for  costs,  unless  there  be  a 
stipulation  to  that  effect,  when  his  petition  was  granted.2  On  some 
occasions,  the  widow  of  a  deceased  mortgagor  may  find  it  necessary  to 
take  defence,  in  this  form  of  action,  as  to  her  dower  in  the  premises ;  she 
may  plead  that  the  mortgage  was  given  without  consideration,  and  with 
a  view  to  defraud  her  of  her  dower ;  and  judgment  may  be  rendered 
upon  such  issue,  in  favor  of  the  plaintiff,  subject  to  her  dower.  And  if, 
from  the  record,  it  appears  that  her  right  of  dower  is  confessed,  the 
judgment,  although  entered  generally  for  the  plaintiff,  is  to  be  under- 
stood as  being  subject  to  her  dower,  the  short  entry  of  the  judgment 
referring  to  the  other  part  of  the  record,  where  the  right  of  dower  is  con- 
fessed ;  and  if,  under  an  execution  issued  under  such  judgment,  the 
land  be  levied  on  and  sold,  without  regard  to  her  dower,  the  execution  is 
erroneous,  and  will  be  reversed.3  No  one  will  be  permitted  to  come  in 
as  a  terre-tenant  and  make  defence,  who  would  not  be  prejudiced  by  the 
judgment ;  such  an  one  must  have  an  estate  from  the  incumbrancer 
which  might  be  bound  by  the  incumbrance,  whether  judgment,  mort- 
gage or  recognisance.4 

§  1958.  Service  and  return.  The  act  directs  the  sheriff  "  by  honest 
and  lawful  men  of  the  neighborhood,  to  make  known  to  the  mortgagor, 
his  heirs,  executors  or  administrators,  that  he  or  they  be  and  appear 
before  the  magistrates,  judges  or  justices  of  the  court,  to  show  cause  why 
the  mortgaged  premises  should  not  be  taken  in  execution,  &c."  Service 
is,  in  fact,  however,  usually  made  by  the  sheriff's  deputy,  by  leaving  a 
copy  of  the  writ  with  the  defendant,  or  at  his  dwelling-house  ;5  it  need 
not  be  served  in  the  presence  of  witnesses.6  The  writ  need  not  be  served 
upon  the  terre-tenant  of  the  mortgaged  premises,  to  make  him  a  party  to 
the  proceedings,  for  a  title  by  the  sheriff  upon  a  judgment  against*  the 
mortgagor  alone,  is  good  ;7  so,  an  omission  to  serve  the  writ  upon  the 
heirs,  does  not  avoid  the  sale ;  but  such  omission  will  let  in  the  heirs  to 
make  the  same  defence  to  an  ejectment  by  the  sheriff's  vendee,  which 
they  might  have  made  to  the  scire  facias,  if  they  had  been  served.8 
And  service  upon  a  tenant  in  possession  under  an  alienee  of  the  mort- 
gagor subsequent  to  the  mortgage,  is  not  notice  to  the  alienee,  so  as 
to  bind  him.9    The  return,  when  the  writ  is  served,  is  "made  known," 

1  Roberts  v.  Williams,  5  Wharf.  170.         4  Catlin  v.  Robinson,  2  Watts  373. 
Mevey's  Appeal,  4  Penn.  St.  80.    Fra-         5  See  supra,  \  247,  §  1919. 

ley  v.  Steinmetz,  22  Ibid.  437.     Evans         6  Act  1  April  1823,  8  Sm.  L.  475. 
v.  Meylert,  19  Ibid.  402.  '  Mather  v.  Clark,  1  Watts  491. 

2  Wiokersham  v.  Fetrow,  5  Penn.  St.         8  Wallace  v.  Blair,  1  Gr.  75. 

260.     And  see  Holden  v.  Winslow,  19  '  Cowan    v.    Getty,    5    Watts    531, 

Ibid.  449.  Commonwealth  v.  Duncan.  8  Penn.  St. 

8  Reidenauer  v.  Killinser,  11  S.  &  R.  93. 
119. 
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or  "scire  feci,"  and  is  signed  by  the  sheriff,  and  the  deputy  who  actually 
served  it. 

§  1959.  Alias  writ.  If  the  sheriff  be  unable  to  effect  a  service  of 
the  writ  within  his  bailiwick,  he  makes  a  return  of  nihil  habet ;  where- 
upon, the  plaintiff  may  take  out  an  alias  scire  facias,  returnable  to  the 
next  term,  or  to  a  monthly  return-day  of  the  same  term  ;x  and  if  this 
also  be  returned  nihil  habet,  it  is  equivalent  to  a  scire  feci,  and  the  plain- 
tiff may  proceed  to  take  judgment  by  default  f  and  this,  whether  the 
mortgagor  be  living  or  dead.3  The  death  of  the  mortgagor  cannot  be 
averred  against  the  judgment  ;4  if  the  terre-tenant  be  really  injured,  by 
the  act  of  the  sheriff,  his  remedy  is,  by  an  action  against  the  sheriff  for 
a  false  return.  But  the  sheriff,  if  he  will,  may  make  a  return  of  mortuus 
es£;5and  if  he  do  so,  the  plaintiff  cannot  take  judgment  against  the 
terre-tenant,  until  the  personal  representatives  are  brought  in.6  If, 
however,  the  terre-tenant  be  served,  two  returns  of  nihil  are  only 
requisite,  to  foreclose  the  title,  if  any,  of  the  mortgagor;7  a  judgment 
against  the  mortgagor,  on  one  return  of  nihil,  though  irregular,  cannot 
be  questioned  collaterally  in  another  suit.8  To  entitle  the  plaintiff  to 
judgment  on  two  nihils,  on  the  quarto  die  post,  the  second  scire  facias 
must  have  issued  ten  days  before  the  return-day  ;9  and  in  a  recent  case, 
it  was  decided,  that  judgment  cannot  be  taken  on  two  returns  of  nihil, 
until  the  lapse  of  fourteen  days  from  the  return-day  of  the  alias  writ ; 
the  two  returns  of  nihil  Ivxbet  being  equivalent  to  a  scire  feci,  there  must 
be  some  certain  day  upon  which  service  will  be  presumed ;  and  the 
proper  day  on  which  to  presume  a  service  is  the  return-day  of  the 
second  writ.10  Two  returns  of  nihil  do  not  authorize  a  judgment  for 
want  of  an  affidavit  of  defence;11  where  there  is  a  service  upon  the 
terre-tenant,  and  two  nihils  as  to  the  mortgagor,  the  proper  course  is,  to 
take  judgment  against  the  mortgagor  for  want  of  an  appearance,  and 
against  the  terre-tenant  for  not  taking  defence  in  proper  form.12 

§  1960.  Appearance.  The  defendant  ought,  after  service,  to  enter 
an  appearance  in  court,  which  is  usually  done  by  attorney ;  if  this  be 
not  done  on  the  day  whereon  the  writ  is  made  returnable,  judgment 
may  be  signed  against  him  by  default ;  this,  in  practice,  is  done  on  the 
Saturday  succeeding  the  return-day  of  the  writ.    Then,  "if  the  case 

1  Haupt  v.  Davis,  79  Penn.  St.  238.     Kennedy,  J. 

Schwartz  v.  McClurs,  25  Pitts.  L.  J.  6  Blanchard  u.  Roller,  5  W.  N.  C. 

185.  362. 

2  Compher  v.  Anawalt,  2  Watts  490.  '  Stevens  v.  North  Pennsylvania 
Chambers  v.  Carson,  2  Whart.  9.  Ma-  Coal  Co.,  35  Penn.  St.  265.  See  Kob- 
eaw  v.  Stevenson,  1  Gr.  402.     Stevens  erts  v.  Williams,  5  Whart.  170. 

v    North   Pennsylvania   Coal   Co.,  35         8  Allison  v.  Rankin,  7  S.  &  R.  271. 
Penn     St    265.     Warner  o.   Moore,  3         9  Laws  v.  McDanel,  1  Clark  421. 

Luz   L.  Reg.  108.  10  Paunee    v.   Subers,    1   W.   N.    C. 

»  Warder  v.   Tainter,  4  Watts  270.  248 
Chambers   v.    Carson,   2    Whart.  365.        1J  Miner   v.   Graham,   24   Penn.  St. 

Taylor  v.  Young,  71  Penn.  St.  81.  491. 

*  Tflvlor  v    Youna,    71   Penn.    St.  u  Stevens    v.    North    Pennsylvania 

8L       y  '  h'  Coal  Co.,  35  Penn.  St.  265. 

'  Warder  v.  Tainter,  4  Watts  276  ; 
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be  such  as  damages  only  are  to  be  recovered,"  a  writ  of  inquiry  issues, 
and  "  an  inquest  forthwith  charged  to  inquire  thereof;"  as  the  inquest, 
however,  is  only  for  the  purpose  of  informing  the  conscience  of  the 
court,  the  court  themselves  may,  if  they  please,  assess  the  damages,  and 
in  ordinary  cases  of  non-payment  of  money  lent  on  mortgage,  it  is  the 
practice,  for  the  plaintiff  to  compute  the  amount  of  principal  and  interest 
due  without  a  writ  of  inquiry.1  But  an  execution  upon  such  a  judg- 
ment, where  the  mortgage  is  for  the  performance  of  a  collateral  act, 
without  a  previous  writ  of  inquiry,  would  be  irregular,  and  the  court 
would  set  the  proceedings  aside,  or  they  would  be  reversed  on  error ; 
still,  they  are  not  absolutely  void,  nor  can  they  be  examined  collater- 
ally.2 To  a  scire  facias  and  alias  scire  facias  on  a  mortgage,  there  were 
returns  of  nihil  as  to  the  mortgagor,  and  appearance  by  the  terre-tenants  ; 
the  attorney  agreed  in  writing  to  withdraw  his  plea  and  confess  judg- 
ment ;  the  plaintiff's  attorney  indorsed  an  order  to  enter  this  judgment 
and  issue  a  levari;  the  prothonotary  entered  on  his  docket  "judgment;" 
by  the  rules  of  court,  he  had  authority  to  enter  judgment  by  default  on 
writs  of  scire  facias;  and  it  was  held,  that  the  judgment  thus  entered 
was  against  the  mortgagor  by  default,  on  two  returns  of  nihil,  and  against 
the  terre-tenants  by  confession,  on  which  a  levari  might  issue.3 

§  1961.  Judgment  by  default.  If  the  writ  be  not  served  ten  days 
before  the  return-day,  judgment  by  default,  for  want  of  an  appear- 
ance, may  be  taken  at  the  expiration  of  fourteen  days  after  the  service. 
If  one  of  several  defendants  do  not  appear,  judgment  by  default 
may  be  taken  against  him,  and  the  cause  then  proceeds  as  to  the 
others.  If  the  defendant  appear,  he  must  file  his  affidavit  of  defence,4 
unless  he  be  an  infant,  or  an  executor  or  administrator,  in  which  cases 
it  is  unnecessary.  He  may  then  be  ruled  to  plead,  without  a  declaration 
being  previously  filed ;  because  the  cause  of  action  is,  or  ought  to  be, 
sufficiently  described  in  the  writ,  or  agreement,  if  the  action  be  insti- 
tuted without  writ ;  and  it  is  the  constant  practice,  to  plead  to  the  scire 
facias  without  a  declaration.5  An  affidavit  of  defence  by  a  terre-tenant, 
filed  in  a  scire  facias  by  an  assignee  of  a  mortgage,  payable  in  one  year, 
stating  that  the  mortgage  was  given  for  the  purchase-money  of  the 
mortgaged  premises ;  that  the  mortgagee  agreed  with  the  mortgagor 
that  if  the  interest  was  regularly  paid,  he  would  not  call  for  the  princi- 
pal for  ten  years ;  that  the  interest  was  regularly  paid,  but  that  the 
mortgagee  received  "an  usurious  bonus"  from  a  terre-tenant;  and  that 
the  deponent  verily  believed  that  the  plaintiff  in  the  suit  did  not  wish 
the  mortgage  sued  out,  was  held  sufficient.6  It  is  not  necessary  to  file  a 
copy  of  the  mortgage,  in  order  to  obtain  judgment  for  want  of  an 

1  See  supra,  \  453.  6  Zeibert  v.   Grew,   6    Whart.  404. 

s  Stackpoole  v.  Glassford,  16  S.  &  R.  The  breach  of  a  collateral  agreement 

163.  between  mortgagor  and  mortgagee,  is 

3  Cooper  v.   Borrall,    10   Penn.  St.  no   defence   to   a  scire   facias^  at   the 

491.  suit   of  an  assignee  of  the  mortgage. 

*  See  supra,  g  402-4.  MeMasters  v.  Wilhelm,  85    Penn.  St. 

5  Morris  v.  Buckley,  11  S.  &  R.  174.  2 IS. 
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affidavit  of  defence ;  it  is  sufficient,  if  the  scire  facias  recite  the  date  of 
recording  the  mortgage.  If  the  affidavit  be  sufficient,  the  plaintiff  must 
obtain  a  plea  and  put  the  case  at  issue. 

§  1962.  Pleas.  Nul  tiel  record  is  no  plea ;  the  mortgage  not  being 
a  record  j1  the  proper  mode  of  excepting  to  a  variance  between  the 
scire  facias  and  the  mortgage  is,  by  objecting  to  the  receipt  of  the  mort- 
gage in  evidence,  on  the  ground  of  such  variance.2  Under  the  act,  the 
defendant  may  plead  satisfaction,  or  payment  of  part  or  all  of  the  mort- 
gage-money, or  any  other  lawful  plea,  in  avoidance  of  the  deed  or  debt, 
as  the  case  may  require,  and  defence  may  be  taken  either  at  law  or  in 
equity.  The  ordinary  plea  is  payment,  with  notice  of  special  matter, 
under  which  may  be  given  in  evidence  any  equitable  defence ;  as,  defect 
of  title,  mistake,  want  of  consideration,3  fraud  either  in  the  execution  or 
consideration  of  the  instrument,4  or  any  other  matter  which  shows  that, 
ex  cequo  el  bono,  the  plaintiff  ought  not  to  recover.5  Under  this  plea,  if 
the  plaintiff  intend  to  insist  on  fraud  in  fact,  it  is  not  sufficient,  to  allege 
in  the  notice  of  special  matter,  facts  from  which  an  inference  of  moral 
fraud  may  be  drawn ;  but  the  alleged  fraud  should  be  charged  in  the 
notice;  otherwise,  the  object  of  special  notice  would  not  be  gained, 
which  is  to  put  the  plaintiff  on  his  guard,  that  his  attention  may  be 
drawn  to  the  defence  on  which  the  defendant  relies.6  The  fact  that  the 
twelve  months  have  not  elapsed  since  the  money  became  due,  should  be 
specially  pleaded,  where  the  dates  of  maturity  of  the  several  obligations 
secured  by  the  mortgage  do  not  appear  upon  its  face,  and,  perhaps,  it  is 
only  pleadable  in  abatement.7  It  is  error  in  the  court  to  overrule  a 
special  plea;  if  the  plea  be  defective,  the  plaintiff  may  demur,  and 
if  the  plaintiff  be  taken  by  surprise,  the  court  will,  on  motion,  con- 
tinue the  cause.8 

§  1963.  A  special  plea  remains  to  be  mentioned,  which  is  founded 
upon  the  act  of  2d  April  1822.9  This  act  provides,  that  the  mortgagee, 
or  his  legal  representatives,  may  release  any  part  of  the  mortgaged 
premises,  and  proceed  by  scire  facias  to  recover  the  debt  out  of  the 
remaining  part,  Dot  released ;  and  that  the  defendant,  in  addition  to  the 
pleas  mentioned  in  the  act  of  1705,  may  plead  that  the  balance  claimed 
is  greater  than  in  a  just  proportion  ought  to  be  levied  of  the  premises 
described  in  the  writ,  and  if  he  thereupon  confess  judgment  for  so  much 
as  he  believes  to  be  a  just  proportion  chargeable  on  such  premises ;  and 

1  Frear  v.  Drinker,  8  Penn.  St.  520.  by  a  fraud  between  the  mortgagor  and 
Roberts  v.  Halstead,  9  Ibid.  32.  The  mortgagee.  Twitehell  v.  MeMurtrie, 
suit  is  upon  the  instrument,  not  upon     4  W.  N.  C.  419. 

the  record,  and,  therefore,  the  proper  s  Latapee  v.  Pechoher,  3  W.  C.  0. 

plea  is  non  est  factum.     Lancaster  v.  180. 

Smith  67  Ibid.  427.  McCrehsh  v.  Churchman,  4  Kawle 

2  Frear  v.  Drinker,  ut  supra;  Ro-  26 

s  j  7  Roberts  v.  Halstead,   9  Penn.  St. 

»  Swifts.  Hawkins,  1  Dall.  17.  32. 

1  Baring  v.    Shippen,  2  Binn.  154.  8  Roberts    v.     Williams,    5    Whart, 

A  bona  fide  assignee  for  value,  with  a  170 

certificate  of  no  set-off,  is  not  affected  9  7  Sm.  L.  567  ;  Purd.  4/9. 
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if  the  plaintiff  shall  proceed  on  his  claim,  but  shall  fail  to  recover  more 
than  the  amount  of  said  judgment,  with  interest  thereon,  the  plaintiff 
shall  pay  the  costs  of  such  further  proceedings  to  final  judgment ;  in 
any  other  event,  the  defendant  shall  pay  them.  This  act  is  evidently 
intended  for  the  benefit  of  terre-tenants,  who  have  purchased  from  the 
mortgagor,  and  are  willing  to  contribute  their  proper  share  to  have 
their  lands  released ;  that  they  may  not  be  made  liable  for  the  laches, 
neglect  or  inability  of  others,  nor  be  imposed  on  by  the  mortgagee,  who 
might  release  the  terre-tenant,  in  equity  bound  to  pay  the  whole,  and 
compel  another  to  pay,  who  ought  not  to  pay  anything,  or,  at  most,  was 
only  bound  to  contribute  his  proper  proportion.  The  effect  of  a  release 
of  part  of  the  mortgaged  premises,  as  regards  the  relative  equities  of 
such  purchasers  or  terre-tenants  against  each  other,  was  left  unaffected 
by  this  act,  and  is  to  be  determined  by  the  established  principles  of  law 
and  equity.1 

§  1964.  Defences.  We  shall  discuss  the  subject  of  defences  to  the 
scire  facias,  under  the  following  heads  :  1.  Payment,  and  herein  of  keep- 
ing the  mortgage  alive  by  agreement,  after  it  has  been  paid  in  full. 
2.  Outstanding  title,  and  similar  defences  to  a  mortgage  for  purchase- 
money.  3.  Discharge.  4.  Other  defences.  It  is  to  be  observed,  that 
the  mortgagor  is  empowered  by  statute,  to  pay  into  court  the  amount 
claimed,  aud  have  satisfaction  entered  on  the  mortgage ;  and  thereupon, 
to  contest  the  right  of  the  mortgagee  to  the  amount  so  paid  in.2 

§  1965.  Payment.  In  this  commonwealth,  where,  for  want  of  a 
court  of  equity,  the  courts  of  law  have  assumed  chancery  powers,  pay- 
ment at  any  time  before  the  action  brought,  though  without  an  acquit- 
tance, was  always  a  good  defence;  and  the  form  of  an  acquittance 
would  not  seem  to  be  much  regarded,  for,  although  not  under  seal,  it 
has  been  held  to  release  a  mortgage,  even  where  there  was  no  actual 
payment.3  So,  where  the  mortgagor  had  obtained  a  judgment  against 
his  mortgagee,  for  an  amount  greater  than  the  amount  of  the  mortgage, 
he  may  show,  in  defence  to  a  scire  facias  on  the  mortgage,  that  his  judg- 
ment had  been  applied  in  extinguishment  of  the  mortgage.  And  where 
the  mortgagee  had  died  insolvent,  and  the  lien  of  the  mortgagor's  judg- 
ment had  expired,  the  jury  were  justified,  after  a  great  lapse  of  time, 
iu  finding,  as  a  presumption  of  fact,  that  the  judgment  had  been  so 
applied.4  If  the  mortgagee  assigu  his  mortgage,  and  the  accompany- 
ing bond  and  warrant,  to  two  trustees,  in  trust  for  the  use  of  his 
daughter  and  her  children,  payment  by  the  debtor  to  one  of  these 
trustees,  discharges  the  debt.5 

1  Mevey's  Appeal,  4  Peun.  St.  80.         lateral  security,  is  not  sufficient  to  pre- 

2  Act  3  April  1851,  \  14,  P.  L.  871  ;  vent  judgment ;  the  rights  of  the  par- 
Purd.  481.  ties   may  be    settled   under  the  judg- 

Wentz  v.  De  Haven,  1  S.  &  R.  312.  ment.     Smith  v.  Bunting,  86  Penn.  St. 

But,  in  such  case,  a  consideration  must  ]  16. 

be  shown.     Ackla  v.   Ackla,  6  Penn.  6  Bowes  v.  Seeger,  8  W.  &  S.  222. 

ht't  2a  **■■  u  *n  Seneral-  one  of.  several  co-executors 

Smith  v.  Nevin,  31   Peun.  St.  238.  has  power  to  receive  payment  of  a  mort- 

Uhat  the  mortgage  was  assigned  as  col-  gage,  and  to  enter  satisfaction  of  record, 
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§  1966.  A  mortgage  may  be  kept  alive,  after  actual  payment,  if  such 
was  the  intention  of  the  parties,  although  there  were  no  assignment  to  a 
trustee ;  for  equity  will  enforce  the  trust,  notwithstanding  the  want  of 
a  trustee,  under  the  necessary  exception,  however,  that  the  intervening 
rights  of  third  persons,  strangers,  are  not  affected  ;  hence,  if  the  terre-ten- 
ant took  the  mortgaged  property,  expressly  subject  to  the  mortgage,  and 
■without  notice  of  the  payment,  he  has  no  equity  against  the  mortgage.1 
Even  an  entry  of  satisfaction,  wrongfully,  will  not  prevent  proceed- 
ings on  the  mortgage ;  as,  where  a  mortgage  had  been  given  to  secure 
the  payment  of  several  obligations,  and,  after  parting  with  the  obliga- 
tions, the  mortgagee  entered  satisfaction  on  the  mortgage,  it  was  held, 
that  the  security  of  the  mortgage  was  not  discharged,  as  respected  the 
holders  of  the  obligations,  either  in  the  hands  of  the  original  mortgagor, 
or  of  one  claiming  the  land  under  an  assignment  from  him,  previously  to 
the  entry  of  satisfaction.2  But  a  mortgage  given  by  two  tenants  in 
common,  to  secure  a  joint  debt  to  the  mortgagee,  is  discharged  by  pay- 
ment of  the  debt,  and  one  of  the  mortgagors  cannot  be  allowed  to  keep 
it  on  foot,  to  secure  a  separate  debt  of  his  own  to  the  mortgagee,  without 
the  knowledge  or  assent  of  his  co-tenant.3  So,  a  purchaser  of  the  whole 
interest  at  sheriff's  sale,  subject  to  a  mortgage,  is  bound  to  discharge  the 
mortgage,  and  if  he  pay  it  off  and  take  an  assignment  to  himself,  he 
cannot  claim  the  amount  thereof  against  assets  in  the  hands  of  the  insol- 
vent assignee  of  the  mortgagor.4  And,  though,  if  a  surety  pay  a  cred- 
itor, he  has  a  right  to  a  mortgage,  formerly  given  to  the  creditor  as  col- 
lateral security;  yet,  if  the  debt  be  paid  by  the  principal  debtor,  or  out 
of  a  trust-fund  belonging  to  him,  the  mortgage  is  extinguished,  and  an 
assignment  of  it  by  the  surety,  to  secure  moneys  borrowed  on  his  indi- 
vidual account,  is  invalid,  especially,  if  the  lender  knew,  before  such 
assignment,  that  the  mortgage  was  paid  off.5 

§  1967.  Failure  of  title.  It  is  well  settled,  that  if  a  failure  of  title 
be  discovered  by  a  purchaser,  before  he  has  paid  the  purchase-money, 
he  is  entitled  to  relief  by  a  deduction  from  the  purchase-money  to  the 
value  of  the  land  lost ;  and,  if  the  purchaser  be  sued  on  a  mortgage 
given  to  secure  the  purchase-money,  he  is  entitled,  under  the  plea,  of 
payment,  with  leave,  &c,  to  relief  on  account  of  the  failure  of  title  to 
the  mortgaged  premises.6    So,  failure  of  consideration  between  the  parties, 

though  it  were   an  investment  made  of  a  forged  power  of  attorney,  does  not 

by  the  executors,  after  the  decease  of  destroy  the  mortgage,  nor  bar  a  scire 

their  testator.     D'Invilliers  v.  Abbott,  facias  thereon.     Lancaster  v.  Smith,  67 

4  "W.  N.  C.  124.     People  v.  Keyser,  24  Penn.  St.  427. 

N.  Y.  226.  3  Thomas's   Appeal,    30    Penn.    St. 

1  Wilson  v.   Murphy,  1  Phila.  203.  378. 

One  of  two  joint  mortgagors,  who  pays  4  Hansell  v.  Lutss,  20  Penn.  St.  284. 

the  whole  of  the  mortgage-debt,  has  a  Cooley's  Appeal,  1  Gr.  401. 

right  to  keep  the  mortgage  alive,  and  6  Kinley    v.    Hill,  4  W.  &  S.  426. 

have  it  sued  out  for  his  use.     Hart  v.  The  payment  of  a  mortgage  out  of  the 

Rogers,   1    Am.  L.  J.  263.     And  see  proceeds  of  an  orphans'  court  sale,  is 

Abbott  v.  Kasson,  72  Penn.  St.  183.  an  absolute  discharge  thereof.     Jack- 

2  Roberts  v.   Halstead,  9  Penn.  St.  son  v.  Dickerson,  5  Phila.  356. 

32.    An  entry  of  satisfaction  by  means         6  Morris  v.  Buckley   11  S.  &  R.  174. 
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is  a  defence  to  a  scire  facias  on  a  purchase-money  mortgage  ;x  so,  under 
this  plea,  with  notice  of  the  equitable  defence,  a  party  will  be  relieved 
against  a  mortgage,  who  has  loaned  money  upon  the  premises,  or  bought 
them,  upon  the  mortgagor's  assurance  that  an  incumbrance  thereon  had 
been  satisfied.2  And  the  mortgagor  may,  under  this  plea,  give  in 
evidence  that  part  of  the  mortgaged  premises  have  been  evicted  by  a 
title  paramount  to  that  of  the  plaintiff;3  and,  in  such  cases,  juries  have 
always  allowed  to  the  obligor  the  value  of  the  lands  so  evicted.4  So,  on 
a  scire  facias  by  the  assignee  of  a  mortgagee,  the  defendant  was  allowed, 
under  this  plea,  to  show  that  judgment  in  an  action  of  dower  had  been 
obtained  against  him  by  the  widow  of  the  mortgagee,  who  originally 
sold  him  the  mortgaged  premises,  without  procuring  his  wife's  signature 
to  the  deed,  and  the  defendant  was  allowed  the  value  of  the  dower  out 
of  the  consideration-money.5 

§  1968.  The  general  rule  is,  that  where  a  person  obtains  the  posses- 
sion of  land  under  a  contract  with  another  for  its  purchase,  he  will 
not  be  permitted  •  to  set  up  an  independent  title  to  protect  a  hostile 
possession ;  he  must  pay  the  purchase-money  or  restore  the  possession : 
hence,  to  a  scire  facias  upon  a  mortgage  given  to  secure  the  payment  of 
purchase-money  due  on  the  mortgaged  premises,  the  mortgagor  cannot 
set  up  want  of  title  as  a  defence.  But  where  the  parties,  at  the  time  of 
the  execution  of  the  mortgage,  agreed  that  the  money  should  not  be  paid, 
until  a  certain' specified  claim  against  the  land  should  be  decided  and 
settled,  the  rule  would  be  different.6  So,  where  a  purchaser  had  notice 
of  an  outstanding  title,  and  took  a  deed  with  general  warranty,  he 
cannot  set  up  that  title  as  a  defence  to  an  action  on  a  mortgage  for 
the  purchase-money,  when  his  possession  has  not  been  disturbed  ;  nor  is 
it  material,  that  he  was  misled  as  to  the  nature  of  the  adverse  title,  by  a 
statement  of  the  vendor's  agent.7  And  where,  sixty  years  before  the 
trial,  one-half  of  the  coal  under  the  mortgaged  lot  had  been  conveyed 
by  deed,  recorded  in  the  proper  office,  no  use  or  claim  to  the  mining-right 
being  alleged,  it  was  held,  on  a  scire  facias  on  the  mortgage,  that  the 
record  of  such  conveyance  was  constructive  notice  to  the  mortgagor  for 
purchase-money,  but  not  conclusive.8    A  purchaser  who  has  received  his 

1  Thomas  v.   Harris,   43  Penn.   St.  the  cases  cited  above  seems  to  be,  that 

231.  this  is  a  case  of  a  superior  outstanding 

3  See  Sugd.  Vend.  8,  523.     Young-  title   to   the  whole  of  the  mortgaged 

man  v.  Linn,  52  Penn.  St.  413.  premises,  whilst  the  others  are  eases  of 

s  Steinhauer  v.  Witman,  1  S.  &  R.  a  partial  defect  of  the  security,  either 

438.     Poyntell  v.  Spencer,  6  Penn.  St.  from  prior  incumbrances  or  a  partial 

254.  eviction.     In  ordinary  cases,  want  of 

4'  Zuber  v.  Geigar,  2  Yeates  522.  title  in  the  mortgagor,  is   no   defence 

5  Colvin  v.  Morris,  2  Yeates  518.  to  a  scire  facias.  Keasby  v.  Lindsay, 
But  a  failure  of  title  as  to  another  pro-  1  W.  N.  C.  147.  Massey  v.  Twibill,  2 
perty,  purchased  at  the  same  time,  but  Ibid.  200.  Krupp  v.  Krugel,  34  Leg. 
not  conveyed  by  the  same  deed,  is  no  Int.  58. 

defence.    Fisk  v.  Duncan,  83  Penn.  St.  7  Bradford  v.  Potts,  9  Penn.  St.  37. 

196.  8  Murphy  v.  Richardson,  28  Penn. 

6  Hersey   v.  Turbett.  27  Penn.   St.  St.  288. 
418.     The  distinction  between  this  and 
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deed,  and  given  a  mortgage  for  the  purchase-money,  may,  under  certain 
circumstances,  deduct  therefrom  the  amount  of  incumbrances  known  to 
him  at  the  time  of  the  contract.1 

§  1969.  Discharge  of  the  lien.  Under  this  head,  are  included  the 
discharge  of  the  lieu  by  sheriff's  sale,  already  discussed,2  and  the  dis- 
charge by  release.3  There  remains  to  be  considered  here,  the  effect 
produced  by  the  legal  and  equitable  estate  becoming  united  in  the  same 
person,  -which,  as  a  general  rule,  operates  to  extinguish  the  lien,  of  the 
mortgage,  by  merger.4  But  an  intent  to  prevent  a  merger  will  be  pre- 
sumed, whenever  it  was  the  interest  of  the  party  that  the  term  or 
incumbrance  should  not  sink  in  the  inheritance  ;5  hence,  the  estate 
created  by  a  mortgage  does  not  necessarily  merge,  by  becoming  united  in 
the  same  person  with  the  fee ;  where  it  was  the  intention  of  the  parties, 
that  it  should  not  merge,  but  continue  to  subsist  for  the  protection 
of  the  owner  of  the  fee  from  subsequent  incumbrances,  &c,  he  may 
keep  it  on  foot,  sue  out  a  scire  facias  upon  it  in  the  name  of  the  mort- 
gagee against  the  mortgagor,  with  notice  to  himself  as  terre-tenant, 
obtain  a  judgment,  and  sell  the  estate  mortgaged.6  And  where  one  of 
two  owners  of  land,  subject  to  a  mortgage,  pays  off  the  mortgage  by 
instalments,  and  at  the  date  of  the  last  payment  takes  an  assignment  of 
the  mortgage,  it  is  not  thereby  merged  or  extinguished,  so  as  to  give 
priority  of  lien  to  a  subsequent  judgment-creditor  of  the  .co-tenant.7  So 
a  purchaser,  by  parol,  of  a  part  of  a  tract  of  land,  who  pays  off  a  mort- 
gage on  the  whole,  to  prevent  a  sale,  is  entitled  to  be  subrogated  to  the 
mortgage,  and  to  a  judgment  recovered  thereon  ;8  so,  where  one  of 
several  mortgagees  purchased  the  estate  at  sheriff's  sale,  on  a  subsequent 
judgment,  the  mortgage  is  not  extinguished.9 

§  1970.  Other  defences.  The  mortgage,  and  the  contemporaneous 
or  prior  evidences  of  debt  which  are  intended  to  be  secured  by  it,  con- 
stitute but  a  single  transaction ;  hence,  a  judgment  for  the  defendant, 
in  an  action  on  the  bond  accompanying  the  mortgage,  discharges  the 
mortgage,  and  may  be  given  in  evidence  in  bar  of  a  scire  facias}0  And 
where  a  mortgage  is  given  to  secure  the  amount  of  certain  notes,  and  an 
agreement  is  made,  that  the  mortgagee  shall  take  up  such  notes  as  they 
mature,  the  mortgage,  bond  and  agreement  constitute  but  one  instru- 
ment, on  which  the  mortgagee  cannot  recover,  if  he  fail  to  perform  his 

1  "Wolbert  v.  Lucas,  10  Penn.  St.  73.  '  Duncan  v.  Drury,  9  Penn.  St. 
Roddy  v.  Harah,  62  Ibid.  129.  332. 

2  See  supra,  1 1939.  8  Champlin  v.  Williams,  9  Penn.  St. 

3  See  supra,  1 1939.  341. 

1  Brown  v.  Simpson,  2  Watts  23a.  9  Wallace  v.  Blair,  1  Gr.  75. 

5  Richards  ».  Ayres,  1  W.  &  S.  485.  10  Whelan  v.  Hill,  2  Whart.  119. 
Kline  v.  Bowman,  19  Penn.  St.  24.  And  conversely,  a  judgment  in  a  scire 
Shertzer  v.  Herr,  Ibid.  34.  Wallace  v.  facias  on  the  mortgage,  which  has  been 
Blair  1  Gr.  75.  And  see  Hatz's  Ap-  paid  and  satisfaction  entered  thereon, 
peal  40  Penn.  St.  209.  extinguishes  the  debt  secured  by  the 

6  Moore  v.  Harrisburg  Bank,  8  Watts  mortgage.  Yeomans  v.  Rexford,  35 
138.     And    see    Helmbold  v.  Man,  4  Penn.  St.  273. 

Whart.  410 
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duty,  by  taking  up  the  notes.1  But  where  judgment  had  been  obtained 
upon  the  bonds  accompanying  a  mortgage,  and  a  fieri  facias  issued 
thereon,  under  which  personal  property  of  the  defendant  was  sold ;  and 
for  the  residue  of  the  debt,  a  levy  was  made  on  land,  and  a  return  made 
by  the  inquest  that  the  rents  and  profits,  &c,  were  sufficient  to  pay  in 
seven  years,  &c,  but  no  liberari  was  taken  out  by  the  plaintiff,  and  no 
further  proceedings  had  on  this  judgment  or  execution,  it  was  held,  that 
these  proceedings  were  not  a  bar  to  recovery  in  a  scire  facias  upon  a 
mortgage,  given  to  secure  payment  of  the  bonds.2  A  bond  and  mort- 
gage in  common  form  is  not  invalid,  although  a  collateral  agreement, 
showing  the  consideration  of  the  mortgage  to  have  been  future  advances 
on  the  part  of  the  mortgagee,  is  not  recorded  nor  referred  to  in  the 
mortgage.3 

§  1971.  If  given  for  the  purpose  of  securing  a  bona  fide  creditor,  a 
mortgage  is  undoubtedly  good  against  other  creditors,  the  principle 
being  indisputable,  that  a  debtor  has  the  right  to  prefer.  And, 
although  the  ante-dating  of  such  mortgage  is  improper,  yet,  it  cannot 
affect  the  mortgagee,  if  he  be  not  privy  to  it  ;4  and  a  scire  facias  may 
be  maintained  on  a  mortgage  dated  after  acknowledgment,  and  then 
recorded,  although  the  registry  was  irregular.5  Although  the  mort- 
gage be  given  to  secure  an  usurious  contract,  it  is  not  void,  but  the 
mortgagee  will  be  entitled  to  recover  the  sum  actually  loaned,  with 
lawful  interest  ;6  and  in  a  suit  upon  a  mortgage,  against  the  adminis- 
tratrix of  the  mortgagor,  the  defendant  will  not  be  permitted  to. set  up 
as  a  defence,  that  the  mortgage  was  given  with  the  fraudulent  intent  of 
covering  the  property  from  creditors,  in  case  of  embarrassment  of  either 
of  the  parties  to  it.7 

§  1972.  Mortgages  by  married  women.  A  married  woman,  since, 
as  before,  the  act  of  1848,  may  mortgage  her  separate  real  estate  for  her 

1  McCrelish  v.  Churchman,  4  Rawle  Greene  v.  Tyler,  39  Penn.  St.  361. 
26.  And  a  purchaser  at  sheriff '8  sale  may 

2  Lyons  v.  Ott,  6  Whart.  163.  It  is,  set  up  such  defence  against  a  prior 
however,  no  defence  to  a  scire  facias  on  mortgage,  which  was  not  discharged 
i  judgment  entered  upon  a  bond  with  by  the  sale.  Fisher  «.  Kahlnan,  3 
warrant  of  attorney,  that  the  mortgage  Phila.  213. 

given  to  secure  the  bond  is  not  in  the  '  Williams  v.  Williams,  34  Penn.  St. 

plaintiff's  possession,  or  has  been  lost,  312.     And  in  a  scire  facias  upon  a  cor- 

mislaid   or  destroyed,    and    that    the  poration  mortgage,  an  alleged  misfea- 

plaintiff  refused  to  indemnify  the  de-  sance  of  the  mortgagee  in  the  office  of 

fendant  against  its  loss  or  destruction,  director,  which  has  no  connection  with 

Hodgdon  v.  Naglee,  5  W.  &  S.  217.  the  mortgage,  nor  the  debt  it  was  in- 

3  Moroney's  Appeal,  24  Penn.  St.  tended  to  secure,  cannot  be  set  up  by 
372.  the    mortgagor.     Ahl   v.   Rhoads,    84 

4  Lindle  v.  Neville,  13  S.  &  R.  227.        Ibid.  319.    So,  it  is  no  defence,  that  the 
6  Solms  v.  McCulloch,  5  Penn.  St.     mortgage  was  given  for  the  benefit  of  a 

473.  third  person,  who  obtained  it  by  false 

6  Turner  v.  Calvert,  12  S.  &  R.  46.  representations — there  being  no  aver- 

Philadelphia   and    Sunbury   Railroad  ment  that  the  mortgagee  was  cognisant 

Co.  v.  Lewis,  33  Penn.  St.  33.   A  second  thereof.      Stoddart    v.    Robinson,    54 

mortgagee  may  set  up  the  defence  of  Ibid.  386. 
usury    against    the     prior    mortgage. 
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husband's  debt,  and  may  also  covenant  that  a  writ  of  scire  facias  may 
immediately  issue,  on  default  of  payment  of  the  mortgage-debt  ;l  but 
she  cannot  bind  her  land,  by  the  terms  of  such  mortgage,  to  pay  the 
expenses  of  collecting  the  debt.2  And  a  bond  fide  mortgagee  of  a,  feme 
covert's  separate  trust-estate,  without  notice  of  a  secret  title,  alleged  to  be 
in  her  husband,  is  not  affected  by  the  subsequent  discovery  of  this  secret 
title.3  So,  where  a  husband,  for  the  purpose  of  securing  moneys  bor- 
rowed by  him,  from  the  separate  estate  of  his  wife,  had  conveyed  lands 
in  trust  for  the  separate  use  of  the  wife,  with  full  power  of  appointment 
to  her,  and  he  afterwards  joined  with  her  in  mortgaging  these  lands,  for 
a  consideration,  to  a  bona  fide  mortgagee,  it  was  held,  that,  as  the  con- 
veyance was  not  fraudulent  on  its  face,  as  against  the  husband's  credit- 
ors, the  mortgagee  was  entitled  to  a  preference  over  subsequent  judg- 
ment-creditors of  the  husband.4  A  mortgage  by  husband  and  wife  of 
the  separate  estate  of  the  wife,  secured  to  her  by  marriage  articles,  not 
recorded,  is  invalid,  against  the  wife  and  her  heirs,  as  to  a  mortgagee 
having  actual  notice  of  the  marriage  articles.5  Though,  in  a  mortgage 
by  husband  and  wife  of  her  estate  for  his  debt,  the  wife  is  but  a  surety, 
her  death  does  not  discharge  her  estate  from  the  lien  of  the  mortgage.6 
An  estate  to  husband  and  wife  vests  in  the  widow  surviving,  and  her 
right  to  mortgage  the  property  would  not  be  restricted  by  a  direction  in 
the  husband's  will,  to  sell  it  for  the  payment  of  debts,  nor  would  her 
mortgagee  be  bound  to  examine  the  will  as  to  the  question  of  title.7  An 
assignment  of  a  mortgage  by  a  married  woman,  or  a  pledge  of  it  for  her 
husband's  debts,  without  her  husband's  joining  in  the  instrument,  is 
valid.8 

§  1973.  Rights  of  assignees.  This  question  has  already  been  in- 
cidentally considered ;  as  we  have  seen,  the  bond  fide  assignee  of  a 
mortgage,  for  a  valuable  consideration,  takes  it  discharged  of  all  secret 
equities  of  which  he  had  no  notice;9  he  takes  subject  to  the  equities  of 
the  mortgagor  ;10  but  not  to  the  latent  equities  of  a  cestui  que  trust  of  the 
mortgage,  or  of -other  persons  ;u  and  he  is  not  affected  by  the  absence  of 
consideration  between  the  mortgagor  and  mortgagee,  as  respects  a  terre- 
tenant  of  the  land.12  To  cut  off  any  equity  residing  in  the  mortgagor, 
it  is  customary  for  the  person  taking  an  assignment  to  require  a  declara- 
tion in  writing,  signed  by  the  mortgagor,  that  he  has  no  defence  or  set-off 

1  Black  v.  Galway,  24  Penn.  St.  18.  8  Act  25  May  1878,  P.  L.  152  ;  Purd. 
Jamison  v.  Jamison,  3  Whart.  457.  2136.     And  see  Bond  v.  Bunting,  78 

2  Magaw   v.   Stevenson,   1  Gr.  402.     Penn.  St.  210. 

Schalok  v.  Quirk,  1  Leg.  Ohron.  236.  9  Pryor  v.  Wood,  31    Penn.  St.  142, 

3  Wightman's  Appeal,  29  Penn.  St.  Saurman  v.  Binder,  43  Ibid.  209.  Mc- 
280.                           '  '  Masters  v.  Wilhelm,  85  Ibid.  218. 

4  Boyle  v.  Abercrombie,  5  Rawle  10  Horstman  v.  Gerker,  49  Penn.  St. 
144.  282. 

5  McCullough  v.  "Wilson,  21  Penn.  n  Mott  v.  Clark,  9  Penn.  St.  399. 
St.  436.  Pryor  v.  Wood,  31  Ibid.  142.  Twitchell 

6  Miner  v.  Graham,  24  Penn.  St.  ».  McMurtrie,  77  Ibid.  383  ;  s.  c.  4  W. 
49!  N.  C.  419  ;  33  Leg.  Int.  238. 

'Martin  v.  Jackson,  27  Penn.  St.  n  McCurdy  v.  Leslie,  2  W.  N.  C. 
504.  273. 
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to  the  mortgage-debt,  but  that  the  same  is  justly  due ;  this  operates  as 
an  estoppel  in  favor  of  the  assignee,  even  if  the  mortgage-debt  have  been 
previously  paid.  Thus,  if  a  mortgagor,  who  has  paid  the  mortgage, 
induce  another  to  purchase  it,  at  a  discount,  by  giving  a  certificate  that 
the  whole  mortgage-debt  is  due,  he  is  estopped  from  setting  up  the 
defence  of  usury,  on  the  ground  that  the  purchase  was  a  new  contract  ;l 
and  a  declaration  of  "  no  set-off,"  under  seal,  though  given  subsequently 
to  the  original  contract,  that  a  mortgage  should  stand  as  security  for 
certain  notes,  operates  as  an  estoppel.2  Such  declaration  will  avail  to 
protect  a  subsequent  assignee  for  value  ;3  but  to  avail  himself  of  it,  such 
subsequent  assignee  must  show  that  he  or  some  prior  assignee  was  a 
purchaser  for  value ;  one  who  takes  an  assignment  of  the  mortgage  as 
collateral  security  for  a  pre-existing  debt,  does  not  occupy  such  position  f 
and  a  certificate  that  the  debtor  has  no  defence  to  a  mortgage,  will  not 
operate  as  an  estoppel,  in  favor  of  an  assignee  who  took  the  same,  with 
notice  that  the  transaction  was  affected  with  usury.5  The  act  of  18496 
provides  for  the  recording  of  assignments  of  mortgages ;  and  the  act  of 
18767  requires  the  recorder  to  enter  upon  the  margin  of  the  record 
of  the  mortgage,  a  note  of  the  book  and  page  where  an  assignment 
thereof  may  be  recorded,  and  the  date  of  such  assignment.  Recording 
an  assignment  of  a  mortgage  under  the  act  of  1849,  is  constructive 
notice  to  a  subsequent  assignee  ;8  whether,  under  that  act,  an  assignee 
is  bound  to  record  his  assignment,  and  what  is  the  effect  of  an  omission 
to  do  so,  does  not  appear  to  have  been  decided  ;9  at  all  events,  it  is  the 
safest  course  to  record  the  assignment.  It  has  been  held,  that  where  a 
mortgage  is  given  to  secure  the  payment  of  a  certain  promissory  note, 
a  satisfaction  of  the  note  operates  as  a  discharge  of  the  mortgage,  as 
against  an  assignee,  who  had  given  no  notice  of  his  assignment' to  the 
mortgagor,  nor  placed  it  on  record.10 

§  1974.  Evidence.  A  certified  copy  of  a  mortgage,  duly  recorded,  is 
not  evidence  of  a  secondary  character,  but  may  be  given  in  evidence, 
without  either  producing  the  original  or  proving  its  loss.11  In  a  scire 
facias  upon  a  mortgage  by  a  corporation,  the  seal  of  the  corporation  is 
primd  facie  evidence  that  the  mortgage  is  its  act,  and  this  is  not  rebutted, 
by  proof  that  the  corporation  had  but  a  qualified  interest  in  the  land 
mortgaged,  and  that  their  title  was  inalienable ;  whether  their  title  be 
qualified  or  absolute,  the  instrument  is  sufficiently  proved  ;  and  the  title, 
whatever  it  may  be,  will  pass  by  a  sale  under  the  mortgage.12    When  the 

1  Seott  v.  Sadler,  52  Penn.  St.  211.        2003. 

2  Jamison  v.  MoClure,  1  W.  N.  C.  8  Pepper's  Appeal,  77  Penn.  St. 
120.  373. 

s  Burns  v.  Ashton,  4  Brewst.  151.  '  See  Neide  v.  Pennypaoker,  9  Phila. 

4  Ashton's    Appeal,   73    Penn.    St.  86.     Goff  v.  Denny,  2  Ibid.  275. 

153.  10  Horstman  v.  Gerker,  49   Penn.  St. 

6  Duquesne  Bank's  Appeal,  74  Penn.  282. 

St.  426.  »  Curry  v.  Raymond,  28  Penn.  St. 

«  Act  9  April  1849,  g  14,  P.  L.  527 ;  144. 

Purd.  471.  12  St.  John's  Church  v.  Steinmetz,  18 

'  Act  6  April  1876,  P.  L.  18 ;  Purd.  Penn.  St.  273. 
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phraseology  of  the  mortgage  is  obscure,  but  it  contains  a  reference  to 
the  conditions  of  the  bond  accompanying  it,  the  bond  itself  may  be 
properly  resorted  to,  for  purpose  of  construction;  and  the  terms  of 
the  mortgage  in  reference  to  the  time  when  the  instalments  should 
mature,  will  be  construed  agreeable  to  those  in  the  bond.1  After  the 
lapse  of  twenty  years,  the  acknowledgment,  in  the  assignment  of  a 
mortgage,  of  the  payment  of  the  consideration,  is  sufficient  evidence  of 
such  payment.2  On  the  plea  and  issue  of  non  damnificatus,  in  a  suit  on 
a  mortgage  given  to  secure  to  the  plaintiff  a  future  conveyance  to 
him,  by  certain  heirs,  the  plaintiff  cannot  give  in  evidence,  to  show  the 
amount  of  damages  sustained,  that  he  had,  since  the  suit,  purchased 
of  the  heirs,  and  the  conveyance  from  them  to  him.3  The  admissions  of 
a  mortgagor  that  the  debt  is  due,  are  evidence  against  a  terre-tenant,  to 
rebut  the  presumption  of  payment  from  lapse  of  time,  where  it  does  not 
appear  that  the  terre-tenant  was  interested  before  such  admissions.4 

§  1975.  Trial.  On  an  alias  scire  facias  upon  a  mortgage,  issued 
against  A.,  the  administrator  of  the  mortgagor,  and  several  terre-tenants, 
the  sheriff  returned  "nihil"  as  to  the  administrator,  and  "made  known" 
as  to  B.,  C,  D.  and  E.,  terre-tenants,  and  F.  was  admitted,  on  petition,  to 
defend  pro  interesse  suo,  and  D.  and  E.  filed  disclaimers;  the  jury  was 
sworn  as  between  the  plaintiff  and  A.,  B.,  C.  and  F.,  and,  upon  a  verdict 
being  given  for  the  plaintiff,  the  court  ordered  judgment  to  be  entered 
against  A.,  the  administrator,  for  the  amount  of  the  verdict;  but  it  was 
held,  that  the  jury  ought  to  have  been  sworn  against  all  the  parties  who 
appeared,  notwithstanding  the  disclaimer  of  two ;  and  the  judgment 
against  the  administrator  should  have  been  entered  by  default  in  the 
first  instance ;  the  judgment  against  him  on  the  verdict  was  erro- 
neous.5 If  there  be  a  stipulation  in  the  mortgage,  that  in  the  event  of 
the  necessity  of  suing  out  the  same,  the  mortgagee  may  recover,  in  addi- 
tion to  the  debt  and  interest,  damages  for  costs  and  expenses  incident  to 
the  suit,  this  is  not  a  usurious  contract,  and  it  may  be  enforced  in  the 
scire  facias  suit;  but  it  is  error,  to  permit  the  jury  to  find  damages  for 
the  plaintiff,  without  proof  of  damage.6  Such  commission  for  collection 
is  part  of  the  mortgage-debt,  and  must  be  included  in  the  recovery  ;7  it 
cannot  be  indorsed  on  the  execution,  and  collected  as  part  of  the  costs.8 
A  stipulation  to  pay  five  per  cent,  for  collection  is  not  unreasonable, 
unless  the  amount  be  very  large  ;9  but  such  stipulation  is  not  in  the 
nature  of  liquidated  damages ;  the  plaintiff  can  only  recover  a  reason- 
able collection  fee,  to  be  fixed  by  the  court ;  the  question  of  its  amount 
is  not  to  be  submitted  to  the  jury.10 

1  Kennedy  v.   Ross,   25    Penn.  St.  Penn.  St.  524. 

256.  8  Mahoning  County  Bank's  Appeal, 

*  Pryor  v.  "Wood,  31  Penn.  St.  142.  32  Penn.    St.    158.     McAllister's  Ap- 

s  Sharpless  v.  Tate,  2  Rawle  108.  peal,  59  Ibid.  204. 

4  Frear  v.  Drinker,  8  Penn.  St.  520.  9  Moller  v.   Ohse,  5  W.  N.  C.  510. 

6  Roberts  v.  Williams,  5  Whart.  170.  See  the  remarks  of  Sharswood,  J.,  in 

6  Huling  v.  Drexell,  7  Watts  126.  Woods  v.  North,  84  Penn.  St.  409.  . 

7  Faulkner  v.  Wilson,  3  W.  N.  C.  10  Daly  v.  Maitland,  7   W.  N.  C.  103. 
339.     And  see  Schmidt's  Appeal,  82  See  Sloan  v.  Garren,  36  Leg.  Int.  276. 
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§  1976.  Judgment.  In  general,  the  judgment  is  conclusive  upon  the 
parties  thereto ;  therefore,  matters  of  defence  which  might  have  been 
taken  to  the  scire  facias,  canuot  beset  up  to  an  ejectment  brought  by  the 
sheriff's  vendee  of  the  mortgaged  premises.1  And  if  the  terre-tenant  has 
been  served  with  notice  of  the  suit  upon  the  mortgage,  the  judgment  is 
conclusive  upon  him  and  his  title  f  but  if  the  terre-tenant  was  not  a 
party  to  the  scire  facias,  he  may,  in  an  ejectment  against  him  by  the 
sheriff's  vendee,  avail  himself  of  any  defence  which  he  could  have  taken 
to  the  scire  facias,  if  he  had  been  served.3  And  if  the  scire  facias  was 
served  upon  the  tenant  of  a  terre-tenant,  and  a  general  appearance 
entered  for  the  defendants,  without  any  further  proof  of  the  terre-tenant's 
knowledge  of  the  proceedings,  he  may,  upon  an  ejectment  by  the  sheriff's 
vendee,  go  into  evidence  to  prove  that  the  money  was  paid  before  the 
bringing  of  the  suit  upon  the  mortgage.4  The  execution  of  the  mort- 
gage is  conclusively  established  by  the  judgment  upon  the  scire  facias, 
and  is  not  disputable  in  an  ejectment  by  persons  claiming  the  land 
through  the  mortgagor,  brought  against  the  sheriff's  vendee  under  the 
scire  facias,  although  such  persons  were  not  parties  to  the  proceedings  in 
the  scire  facias  f  and  the  acknowledgment  is  no  part  of  the  execution, 
but  only  evidence  thereof,  which,  after  judgment  on  the  scire  facias, 
is  a  matter  adjudicated.6  In  a  scire  facias  against  husband  and  wife, 
on  a  mortgage,  for  a  debt  of  the  husband,  of  real  estate  held  in  right 
of  the  wife,  but  not  her  separate  estate,  the  husband  may  appoint  an 
attorney  for  both,  and  a  judgment  confessed  by  such  attorney  will  be 
valid.7  The  lien  of  the  mortgage  is  not  merged  in  that  of  the  judgment 
on  the  scire  facias  ;8  therefore,  if  the  land  be  sold  at  sheriff's  sale  under 
a  judgment  in  scire  facias  on  the  mortgage,  the  title  of  the  purchaser  is 
carried  back  by  relation  to  the  date  of  the  mortgage.9 

§  1977.  As  to  the  nature  of  the  judgment  and  execution  in  this 
action,  the  act  of  1705,  already  quoted,  directs  that  the  definitive  judg- 
ment to  be  given  upon  such  scire  facias,  shall  be  entered,  that  the 
plaintiff  shall  have  execution  by  "  levari  facias,  directed  to  the  proper 
officer."  This  judgment  is  equivalent  to  a  decree  and  order  of  sale  in 
chancery,  the  mortgagor  being  entitled,  under  the  act,  to  the  surplus 
purchase-money,  if  any,  after  payment  of  his  debt  ;10  and  such  judgment 

1  Payne  ».   Bennet,   2    Watts  428.  6  Miner  o.  Graham,  24  Penn.  St.  491. 

After  judgment,  the  widow  of  the  mort-  '  Evans   w.    Meylort,    19    Ponn.  St. 

gagor   cannot  move   to   set  aside  the  402.     MoCullough  v.  Wilson,  21  Ibid. 

same  for  irregularity ;  but,  if  the  mort-  436. 

gage  were  given  in  fraud  of  her  right  of  8  Helmbold  v.  Man,  4   Whart.  410. 

dower,  she  may  be  admitted  to  defend  Shad's  Estate,  25  Pitts.  L.  J.  145.     A 

pro  interesse  suo.  MeClurg  v.  Schwartz,  levari  facias  may  issue,  after  the  lapse 

6  W.  N.  C.  361.  of  five  years,  without  a  revival.  Frank- 

"  Blythe  v.  MoClintic,  7  S.  &  R.  341.  lin  Fire  Insurance  Co.  v.  Fischer,  4  W. 

3  Mather  o.  Clark,  1  Watts  491.  Me-  N.  C.  414. 

vey's  Appeal,  4  Penn.  St.  80.  9  McCall  v.   Lenox,  9  S.  &  R.  302. 

4  Cowan  v.  Getty,  5  Watts  531.  De   Haven   v.    Landell,   31    Penn.  St. 

5  Edmonson  v.  Nichols,  22  Penn.  St.      120. 

74.     Hartman  v.  Ogborn,  54  Ibid.  120.        10  McCall  c.  Lenox,  ul  supra. 
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need  not  be  revived  after  five  years,  nor  is  the  lien  of  the  mortgage 
affected  by  such  non-revival.1  The  judgment  in  it  is  always  to  recover 
the  amount  due  from  the  land;  and  no  execution  on  such  judgment 
can  go  against  the  other  lands  or  goods  of  the  mortgagor.2  All  these 
may  be  liable,  and  may  be  reached  on  a  judgment  on  the  bonds  or 
notes  secured  by  the  mortgage,  or  in  debt  or  covenant  on  the  mort- 
gage, if  it  be  so  expressed  as  to  give  those  actions.  Hence,  where  the 
mortgagor  has  sold  the  premises  embraced  in  the  mortgage,  and  given 
no  covenant  for  title,  a  judgment  in  a  scire  facias  on  the  mortgage  can 
not  affect  the  mortgagor;  it  only  sells  the  mortgaged  premises,  and  so 
affects  his  vendee;  and  this  is  more  especially  the  case,  where  the  mort- 
gagor is  insolvent.3  If  the  plaintiff  have  judgment,  he  is  entitled  to 
costs ;  and  if  he  be  nonsuit,  discontinue,  or  a  verdict  pass  against  him, 
the  defendant  is  entitled  to  costs,  by  stat.  8  &  9  Wm.  III.,  c.  2,  §  3.4 

§  1978.  Levari  facias.  Under  the  writ  of  levari  facias,  the  plaintiff 
is  enabled,  without  inquisition  and  condemnation,  to  expose  the  premises 
to  sale,  in  satisfaction  of  his  claim;5  but  to  support  such  sale,  there 
must  be  a  valid  judgment  upon  the  scire  facias.6  Before  making  sale 
under  a  levari  facias,  the  sheriff  is  required  by  the  act  of  1705,  in  addi- 
tion to  the  publication  of  notice  thereof,  as  in  other  cases,  to  serve  one 
of  the  notices  of  sale  upon  the  defendant ;  for  default  of  which,  many 
sales  have  been  set  aside.  It  is  not  necessary  the  notice  to  the  defend- 
ant should  be  in  writing  ;7  and,  in  practice,  the  notice  is  usually  given, 
by  posting  a  copy  upon  the  mortgaged  premises ;  but  one  or  the  other  is 
indispensable.  It  is  not  necessary,  however,  that  the  sheriff's  return 
should  state  that  he  had  given  the  notice  required  by  law  of  the  time 
and  place  of  sale ;  nor  is  it  necessary  that  the  purchaser  should  prove 
that  due  notice  was  given ;  it  will  be  presumed,  until  disproved.8  After 
the  sale,  the  statute  directs  the  premises  to  be  conveyed  to  the  pur- 
chaser, the  price  to  be  rendered  to  the  mortgagee,  and  the  overplus  to 
be  returned  to  the  defendant.  The  purchaser  takes  only  the  estate  of 
the  mortgagor;9  but  his  title  is  not  affected  by  a  reversal  of  the  judg- 

1  Helmbold  v.  Man,  4  Whart.  410.  thereby  damnified,  cannot  object  that 
Shad's  Estate,  25  Pitts.  L.  J.  145.  a  personal  notice  was  not  given  to  the 
Franklin  Fire  Insurance  Co.  v.  Fischer,  mortgagor.  Fidelity  Insurance  Co.  v. 
4  W.  N.  C.  414.  Clendenon,  6  W.  N.  C.  236. 

2  Wilson  v.  McCullough,  19  Penn.  9  The  effect  of  the  writ,  when  fol- 
St.  77.  lowed  by  a  sale,  is  to  extinguish  the 

3  Hoffman  v.  Lee,  3  Watts  354.  equity  of  redemption,  and  transfer  the 

4  Rob.  Dig.  120.  See  supra,  §  907,  estate  to  the  purchaser,  as  fully  as  it 
g  922.  existed   in   the   mortgagor,  before  the 

6  See  Act  11  June  1879,  P.  L.  122.        mortgage.      Hartman   v.    Ogborn,    54 
'  Wilson  v.   McCullough,  ut  supra.     Penn.  St.  120.     A  sale  under  »  judg- 

If  the  mortgagor  die  after  judgment,  it  ment  against  an  administrator,  on  an 

is  not  requisite  to  bring   in  his  per-  unrecorded  mortgage,  extinguishes  the 

sonal  representatives   by  scire   facias,  title  of  the  heirs.    Tryon  v.  Munson,  77 

Hunsecker  v.  Thomas,  6  W.  N.  C.  570.  Penn.  St.  250.     If  there  be  a  reserva- 

7  Passmore  v.  Gordon,  1  Bro.  320.  tion  in  a  mortgage,  the  purchaser  takes 

8  Topper  v.  Taylor,  6  S.  &  R.  172.  subject  to  it.  Sheaff's  Appeal,  55 
A  terre-tenant,  not  shown  to  have  been     Ibid.  403.     The  title  of  the  purchaser 
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meut.  The  proceeds  of  sale  are  to  be  applied  to  the  payment  of  incum- 
brances on  the  premises,  according  to  priority.  If  the  mortgaged 
premises  lie  in  several  counties,  a  sale  under  levari  facias  will  vest  the 
entire  premises  in  the  purchaser;  but  before  a  sale,  under  the  writ,  an 
exemplification  of  the  judgment  must  be  filed  in  the  courts  of  the  other 
counties  in  which  the  mortgage  was  recorded ;  and  the  sheriff's  notice 
of  sale  must  be  published,  in  at  least  one  newspaper  published  in 
each  of  said  counties,  in  addition  to  the  advertisements  required  by  law 
in  the  county  in  which  the  sale  is  to  be  made.  And  the  court  may  make 
such  order  as  may  appear  just  and  equitable,  directing  the  land  to  be 
sold  in  parcels,  as  divided  by  county  lines,  or  otherwise,  as  may  best 
suit  the  interest  of  parties  having  liens  upon  the  land  in  the  different 
counties.1 

§  1979.  Liberari  facias.  In  case  the  sheriff  is  unable,  for  want  of 
buyers,  to  effect  a  sale  under  the  levari  facias,  the  act  directs  the  pre- 
mises to  be  delivered  to  the  mortgagee  or  creditor,  in  the  same  manner 
as  in  case  of  other  lands  directed  to  be  sold  and  delivered  upon  exe- 
cutions for  other  debts  or  damages.2  This  may  be  done  upon  a  writ  of 
liberari  facias,  which  issues  after  the  return  of  the  levari,  directed  to  the 
sheriff,  commanding  him  to  deliver  to  the  creditor  such  part  of  the  pre- 
mises as  will  satisfy  his  debt,  damages  and  interest,  with  costs,  accord- 
ing to  the  valuation  01  twelve  men,  to  hold  to  him  as  his  free  tenement 
in  satisfaction  of  his  debt,  &c. 

§  1980.  Alias  levari  facias.  Although  the  act  directs  a  liberari 
facias  to  issue,  when  the  premises  remain  unsold  upon  the  levari  facias, 
yet  the  ancient  construction  and  practice  have  been,  that  the  plaintiff  is 
not  obliged  to  resort  to  that  writ,  but  may  take  an  alias  levari  facias,  if 
he  think  proper;3  and  even  this  writ  is  seldom  resorted  to,'for  the  plain- 
tiff may  become  the  purchaser  himself,  under  the  first  writ,  and  thus 
avoid  all  difficulty.4  If,  to  the  levari  facias,  the  sheriff  return,  "  struck 
off  for  a  certain  sum,  and  that  he  cannot  make  title,  therefore,  remains 
unsold,"  the  plaintiff  may  issue  a  new  execution ;  so,  if  he  return  the 
premises  unsold.5  If,  on  an  effectual  sale,  the  sheriff  do  not  receive  the 
money,  there  is  nothing  to  prevent  the  plaintiff  from  going  on  to  com- 
plete his  execution.6 

§  1981.  Satisfaction.  When  the  mortgagee  has  received  full  satis- 
faction of  such  sums  as  were  due  to  him  upon  the  mortgage,  the  act  of 
1715  directs  him  to  enter  satisfaction  on  the  margin  of  the  record 

relates  back  to  the  date  of  the  mortgage.  «  The   plaintiff  may  purchase  at  a 

De   Haven  v.  Landell,   31    Ibid.   120.  foreclosure  sale,  though  the  land  sell 

But  he  does  not  take  the  growing  crop,  for  less   than  the   mortgage-debt  and 

as  agamst  an  assignee  for  the  benefit  of  costs.     Blythe  v.  Richards   10  S  &R 

the  creditors  of  the  mortgagor.    Myers  261.     And   a  sale   to  the   mortgagee' 

*'  .   a  /'ol    ^    \    fi^    »    T      ,.  under   a   Junior  incumbrance,    extin- 

1  Act   23   March   1877,   P    L.   26;  guishes    the    equity    of    redemption. 

Purd.  2111.     See  Mevey's  Appeal,  4  Blocher  ».  Blocher,  1  Pitts.  92. 

Penn  St.  80.  5  Peddle  „.  Hollinshead  9  S.  &  R 

'  See  supra,  $ 1236.  277. 

s  Topper  v.  Taylor,  6  S.  &  R.  174.  6  Ibid 
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of  su,ch  mortgage,  at  the  request  of  the  mortgagor,  and  for  every  non- 
compliance therewith,  within  three  months  after  request,  and  tender  of 
his  reasonable  charges,  he  is  subject  to  a  forfeiture  of  any  sum  not 
exceeding  the  mortgage-money,  to  the  aggrieved  party,  to  be  recovered 
in  any  court  of  record,  by  bill,  plaint  or  information.1  And  where,  by 
agreement,  the  mortgage  is  to  be  satisfied  by  instalments,  the  holder,  his 
agent  or  attorney,  on  receiving  each  of  such  instalments,  with  tte  interest 
due,  shall  receipt  therefor  upon  the  record  of  the  mortgage  in  the  proper 
office,  as  they  are  severally  paid,  which  receipt  shall  be  a  discharge  of 
the  mortgage  to  that  amount;  and  the  lien  shall  not  remain  on  the 
premises  to  a  greater  amount  than  the  principal  and  interest  actually 
remaining  or  becoming  due.  And  if  such  holder  shall  refuse  or  neglect, 
upon  request  of  the  mortgagor,  or  his  legal  representatives,  or  any 
person  owning  the  mortgaged  premises,  or  any  part  thereof,  on  tender 
of  the  costs  of  office,  to  receipt  upon  said  record,  for  such  instalments, 
within  sixty  days  after  such  request,  such  holder  shall,  for  every  such 
offence,  forfeit  to  the  party  aggrieved,  any  sum  not  exceeding  the  amount 
of  such  instalment,  to  be  recovered  in  like  manner  as  other  debts  are 
by  law  recoverable.2 

§  1982.  Where  the  holder  of  the  mortgage  dies  without  entering  satis- 
faction, or  where  the  holder  removes  out  of  the  state,  payment  of  the 
amount  of  the  mortgage  having  been  made,  and  shall  so  continue  for 
two  years,  in  such  case,  the  mortgagor,  or  his  representatives,  or  the 
owner  of  the  mortgaged  property,  may  petition  the  court  of  common 
pleas  of  the  county  in  which  they  lie,  setting  forth  the  premises ;  where- 
upon, the  court  shall  direct  the  sheriff  to  serve  a  notice,  stating  the  facts, 
upon  the  legal  representatives,  if  in  the  county ;  if  not  to  be  found, 
then  he  shall  give  a  public  notice,  in  one  or  more  newspapers  within 
or  nearest  to  the  county,  once  a  week,  for  four  weeks  successively, 
prior  to  the  then  next  term  after  the  petition  has  been  presented, 
requiring  said  parties  to  appear  at  said  term  and  answer;  at  which, 
or  at  any  subsequent  term,  the  court,  on  proof  of  payment  being  made, 
are  required  to  direct  the  entry  of  satisfaction  upon  the  record,  by 
the  recorder,  upon  payment  of  the  costs  of  such  entry,  &c,  which  entry 
shall  for  ever  discharge  the  same,  and  bar  all  actions  brought  or  to  be 
brought  thereon,  as  fully  as  if  satisfaction  had  been  entered  by  the 
holder  of  such  mortgage.  But  if  either  of  the  parties  desire  any  fact 
to  be  tried  by  a  jury,  an  issue  shall  be  formed  and  tried  ;  and  if  the  jury 

1  Act  28  May  1715,  $  9 ;  1  Sm.  L.  95 ;  obtained  upon  a  mortgage,  and  the  same 

Purd.  480.    A  judgment  in  scire  facias  is  satisfied  of  record,  it  is  the  duty  of 

upon  a  mortgage,  is  within  the  act  13  the  prothonotary,  to  furnish  a  certifi- 

April  1791,   3   Sm.  L.  32,  Purd.  824,  cate   of  such  satisfaction,  under   seal, 

imposing   a  penalty  to  the  party    ag-  upon  the  application  of  the  defendant ; 

grieved,   for  not  entering  satisfaction  and  upon  presentation  thereof  to  the 

upon  a  judgment,  after  notice ;    and  recorder,  he  is  required  to  mark  such 

the  party  aggrieved  need  not  show  ac-  mortgage  satisfied.     Act  3  April  1860, 

tual  damage.    Henry  v.  Sims,  1  Whart.  |  2,  P.  L.  630  ;  Purd.  484. 
187.     And  see  Allen  v.   Conrad,    51         z  Act  31  March  1823,  §  2.  8  Sm.  L. 

Penn.   St.  487.     Where  judgment  is  132;  Purd.  480. 
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find,  that  the  full  amount  has  been  paid,  satisfaction  shall  be  entered  on 
the  record,  as  aforesaid.1  If  the  personal  representatives  of  a  deceased 
mortgagee  factiously  refuse  to  enter  satisfaction,  the  court  may  impose 
upon  them  the  costs  of  a  proceeding  to  compel  satisfaction.2 

§  1983.  In  all  cases  where  the  amount  due  upon  any  mortgage, 
together  with  interest  and  costs,  has  been  paid  to  the  legal  holder,  and 
the  mortgage,  together  -with  the  accompanying  bonds,  if  any,  duly 
indorsed  in  the  presence  of  two  witnesses,  that  the  same  are  satisfied  and 
discharged,  is  produced  to  the  recorder,  it  is  to  be  the  duty  of  such 
officer,  for  the  fee  of  seventy-five  cents,  to  enter  satisfaction  on  the 
record  of  such  liens,  and  to  file  among  the  papers  in  his  office  the  mort- 
gage and  bonds,  which  shall  remain  on  file  thereafter,  for  the  benefit  of 
all  parties  interested.  But  no  such  satisfaction  shall  be  entered,  until 
after  a  certificate  from  the  president  judge  of  the  proper  county  allow- 
ing the  same,  which  certificate  must  also  be  produced  and  filed  with  the 
papers,  as  aforesaid.3 

III.   Scire  facias  on  a  mechanic's  claim. 

§  1984.  Of  the  lien.  At  the  common  law,  every  bailee  for  service, 
such  as  a  mechanic  to  whom  a  specific  chattel  is  delivered  to  perform 
work  thereon,  and  who  by  his  labor  and  skill  has  conferred  additional 
value  on  the  chattel,  has  a  particular  lien  thereon  for  the  compensation 
for  his  services ;''  but  this  lien  depends  upon  the  possession  of  the 
chattel,  and  is  lost,  if  such  possession  be  voluntarily  parted  with.5  As 
between  the  parties,  such  lien  is  neither  a.  jus  ad  rem,  nor  a,  jus  in  re,  but 
a  mere  right  of  retainer  until  payment  of  his  claim  for  services  ;6  and, 
therefore,  such  lien  does  not  exist  in  favor  of  a  mere  servant,  as  a 

1  Act  31  March  1823,  \  1.     By  the  mortgage  is  alleged  to  be  forged,  see 

act  28  April  1868,  P.  L.  1151,  Purd.  act  27  March  1862,  P.  L.  192;  Purd. 

482,  the  provisions  of  this  section  are  484. 

extended  to  all  cases,  where  payment  2  Reed  v.  Dewees,  Com.  Pleas,  Phila., 

of  the  mortgage-debt  has  been  made,  March  1827.  MS. 

and   to   all  cases  in  which  the  legal  8  Act    11    April   1856.    P.    L.    304; 

holder  of  the  mortgage,  at  the  time  of  Purd.  481.  After  a  sheriff's  sale  of  the 

payment,  is  a  building  association  or  mortgaged    premises,    the    mortgagor 

other  corporation  whose   existence  in  cannot  maintain  a  suit  for  the  penalty 

law  has  terminated  or  become  doubtful,  for  omitting  to  enter  satisfaction;  he 

or  whose  affairs  have  been  wound  up ;  is  not  a  party  aggrieved.  Pierce  v.  Pot- 

and  in  such  case,  the  notice  required  ter,  7  Watts  475. 

shall  be  served  either  on  the  president  4  Mclntyre  v.  Carver,  2  W.  &  S.  392. 

or  treasurer  last  in  office,  if  he  be  found  Pierce   v.    Sweet,    33    Penn.    St.    15] . 

in  the  county;  otherwise,  in  the  mode  Moss  v.  Mogridge,  1  Phila.  121.    Cross 

required  by  the  act  in  the  text.     The  v.  Knickerbocker,  8  Ibid.  496. 

act  of  1868  only  extended  to  the  city  of  6  Rodgers   v.   Grothe,  58   Penn.  St. 

Philadelphia  and  the  county  of  Mont-  414.    Bean  v.  Bolton,  3  Phila.  87.    The 

gomery ;  but  by  the  act  11  June  1879,  act   14   December    1863,   P.    L.   1127, 

P.  L.  141,  it  has  been  re-enacted  as  a  Purd.  925,  gives  him  power  to  sell  at 

general  law.     As  to  proceedings  on  a  auction,  on  notice,  for  the  foreclosure 

lost  mortgage,  in  certain  counties,  or  to  of  his  lien,  and  thus  to   transfer  the 

enforce  satisfaction  thereof,  see  act   10  title. 

April  1849,  ?  12,  P.  L.  621;  Purd.  482.  "  Meany   v.  Head,    1    Mason   321; 

And    as   to  the  proceedings   where  a  Story,  J. 
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journeyman,  or  day-laborer,  whose  possession  is  that  of  his  employer.1 
But  the  common  law  gave  no  lien  to  a  mechanic  who  had  performed 
labor  in  the  building  of  a  house  upon  the  land  of  another  f  it  was 
restricted  to  personal  chattels ;  and  for  remedy  of  this  defect,  the  statute 
laws  of  most  of  the  states  have  given  a  lien  to  mechanics  and  others. 
upon  buildings,  for  work  done  and  materials  furnished  in  the  erection  of 
them.3  But  as  these  statutes  are  in  derogation  of  the  common  law,  a 
party  who  invokes  their  protection  must  bring  himself  strictly  within 
their  provisions ;  they  cannot  be  extended  by  implication.4  Our  act  of 
1836,  which  has  supplied  and  repealed  all  former  laws  upon  the  subject, 
provides  that  every  building  erected  within  the  several  counties  of  the 
commonwealth  to  which  the  former  lien  laws  extended,  shall  be  subject 
to  a  lien  for  the  payment  of  all  debts  contracted  for  work  done  or 
materials  furnished  "for  or  about  the  erection  or  construction  of  the 
Bame."5  By  various  subsequent  statutes,  the  provisions  of  this  act  have 
been  extended  throughout  the  commonwealth.6 

§  1985.  Extent  of  the  lien.  The  statute  provides  that  the  lien  shall 
extend  to  the  ground  covered  by  the  building,  and  to  so  much  other 
ground  immediately  adjacent  thereto,  and  belonging  to  the  same  owner, 
as  may  be  necessary  for  the  ordinary  and  useful  purposes  of  such 
building.7  A  claim  against  a  church  edifice  cannot  be  made  to  include 
the  adjoining  burial-ground.8  The  owner  may  define  the  boundaries  of 
his  curtilage,  before  the  commencement  of  the  building,  and  have  the 
same  entered  upon  the  lien-docket;  and  such  designation  of  boundaries, 
when  entered  of  record,  is  obligatory  upon  all  persons  concerned.9  In 
default  of  such  designation,  previously  to  the  commencement  of  the  build- 
ing, the  owner,  or  any  of  his  lien-creditors,  may  apply  to  the  court  by  peti- 
tion, for  the  appointment  of  commissioners  to  designate  the  boundaries 

1  Mclntyre  v.  Carver,  2  W.  &  S.  the  act  of  1806.  Browne  v.  Smith,  2 
392.  Hitter  v.  Gates,  1  Am.  L.  Reg.  Bro.  229  n.  But  the  lien  did  not  ex- 
119.  tend  beyond  the  ground  necessary  for 

2  Davis  v.  Farr,  13  Penn.  St.  169.  the  proper  oeeupation  and  enjoyment 

3  Political  economists  are  greatly  of  the  house,  according  to  the  intention 
divided  on  the  question  of  the  policy  and  design  of  the  owner,  at  its  com- 
of  these  laws  ;  though  we  have  a  very  menuement.  Pennock  v.  Hoover,  5 
decided  opinion  on  the  question,  this  Rawle  291.  Nor  beyond  the  descrip- 
is  not  a  place  for  its  discussion  ;  our  tion  in  the  claim  filed.  McDonald  v. 
work  is  properly  confined  to  a  consid-  Lindall,  3  Ibid.  492.  It  has  been  de- 
eration  of  the  practice  under  them.  cided,  that  where   a   new  building  is 

4  Tilford  v.  Wallace,  3  Watts  141.  erected,  as  an  extension  of  an  existing 
Bolton  v.  Johns,  5  Penn.  St.  149.  one,  the  lien  extends  to  the  whole. 
Mushlitt  v.  Silverman,  50  N.  Y.  360.  Nelson  v.  Campbell,  28  Penn.  St.  156. 
Benton  v.  Wickwire,  54  Ibid.  226.  But  this  is  an  exceptional  case,  and 

6  Act  16  June  1836,     1,  P.  L.  696;  can  scarcely  become   a  precedent  for 

Purd.  1025.  any  other.     Diller  v.  Burger,  68  Ibid. 

6  Where  a  new  county  is  erected  out  432.  See  Miller  v.  Lenhart,  1  Pears, 
of  parts  of  other  counties  in  which  the  95. 

■act  is  in  force,  it  applies  to  such  new  8  Beam     v.     Methodist     Episcopal 

county,  .  without     further     provision.  Church,  3  Clark  343. 

Parsons  v.  Winslow,  1  Gr.  160.  9  Act  of  1836,  g  4. 

7  Act  of  1836,  ?  2.     It  was  so,  under 
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of  sucn  curtilage;1  and  the  court  is  required,  if  the  parties  cannot 
agree  upon  the  commissioners,  to  appoint  such  competent  persons  for 
that  purpose  as  they  may  think  proper.2  The  commissioners  so  appointed 
are  to  examine  the  premises,  and  report  to  the  court  the  limits  and 
extent  of  the  ground  necessary  for  the  convenient  use  of  the  building, 
by  metes  and  bounds,  with  their  courses  and  distances,  and  by  a  draft, 
if  necessary ;  and  such  report,  being  approved  by  the  court,  and  entered 
upon  the  lien-docket,  is  conclusive  upon  all  persons  concerned.3  If  the 
premises  be  sold  on  execution,  before  such  designation  of  boundaries,  the 
court  has  power  to  apportion  the  proceeds  among  the  lien-claimants, 
according  to  their  respective  rights ;  or  they  may  award  an  issue  for  the 
determination  of  disputed  facts  f  and  if  such  issue  be  awarded,  it  is 
the  province  of  the  jury,  to  determine  the  necessary  curtilage  to  which 
the  lien  is  to  extend.5 

§  1986.  Priority.  Such  lien  for  work  and  materials  is  entitled  to  a 
preference  over  every  other  lien  or  incumbrance,  which  attached  upon 
the  building  and  ground,  or  either  of  them,  subsequently  to  the  com- 
mencement of  the  building.6  The  commencement  of  a  building,  with 
reference  to  the  lien  of  the  mechanics,  is  the  first  labor  done  on  the 
ground,  with  a  view  to  the  construction  of  the  building ;  though  the 
right  of  property  be  subsequently  changed,  or  the  plan  altered,  so  that 
the  original  design  be  retained.7  And  hence,  where  an  unfinished  house 
is  sold,  and  a  mortgage  given  for  the  purchase-money,  which  is  im- 
mediately recorded,  the  claims  of  mechanics  and  material-men,  for  work 
and  labor  subsequently  done,  and  materials  furnished,  in  the  completion 
of  the  building  by  the  veudee,  have  priority  over  the  mortgage.8  So, 
if  a  prior  mortgage  be  not  recorded,  until  after  the  commencement  of 
the  building,  the  claims  of  the  mechanics  and  material-men  are  entitled 
to  a  preference.9  But  where  an  unfinished  building  is  purchased  at 
sheriff's  sale,  the  lien  of  the  mechanics  subsequently  employed  thereon, 
only  relates  to  the  time  of  their  retainer  by  the  sheriff's  vendee  ;10  so, 
where  an  owner,  after  commencing  a  building,  discontinues  the  erection, 

1  Act  of  1836,  |  5.  Pringle,  2  S.  &  R.  138.     And  see  Gor- 

2  Ibid.  $6.  don  v.  Torrey,  2  McCarter  112.     But 
*  Ibid.  I  7.                                                 where   a  house    is  finished    and  sold, 

4  Ibid.  |  8.  The  execution  of  a  prior  and  a  mortgage  given  for  purchase- 
judgnient-creditor  will  be  stayed,  on  the  money,  a  paper-hanger  employed  by 
petition  of  a  lien-ereditor,  until  the  cur-  the  purchaser  cannot  acquire  a  lien 
tilage  has  been  set  out  pursuant  to  the  which  will  affect  the  mortgage.  Mc- 
statute.    Flickinger  v.  Huber,  31  Penn.  Cree  v.  Campion,  5  Phila.  9. 

St.  344.  s  Parrish's    Appeal,   83    Penn.    St. 

5  Keppel  v.  Jackson,  3  W.  &  S.  320.  111.  Mears  v.  Diekerson,  2  Phila.  19. 
As  to  what  is  such  necessary  curtilage,  As  to  when  a  building  is  held  to  be  fin- 
see  Gorecbt  v.  Diffenbach,  2  L.  Bar,  ished,  so  as  to  give  a,  mortgage  prece- 
17  Sept.  1870.  dence  over  liens  for  work  subsequently 

fi  Act  of  1836.  \  10.  performed,    see    Thoma's    Estate,    76 

'  Pennock  v.  Hoover,  5  Rawle  291.  Penn.  .St.  30. 

Mutual  Benefit  Life  Insurance  Co.  v.  10  Stevenson   v.  Stonehill,  5  Whart 

Rowand,  11  C.  E.  Greene  389.  301. 

8  American    Fire    Insurance  Co.  v. 
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pays  off  the  claims  for  work,  and  sells  the  property,  and  the  vendee, 
more  than  six  months  afterwards,  recommences  and  finishes  the  build- 
ing, the  liens  of  the  last  mechanics  employed  cannot  be  carried  back 
beyond  the  time  of  recommencing  the  work.1  Whether  an  additional 
building  is  a  continuation  of  the  first  erection,  so  as  to  carry  back  the 
lien  of  the  mechanics  to  the  commencement  thereof,  is  properly  left  to 
the  jury.2  In  Philadelphia,  it  is  expressly  provided  by  statute,  that 
mechanics'  liens  shall  have  a  preference  over  prior  mortgages,  given  to 
secure  future  advances,  except  to  the  extent  of  the  assessed  value  of 
the  land.3 

§  1987.  Estate  bound  by  the  lien.  The  act  of  1840  provides,  that 
the  lien  shall  not  be  construed  to  extend  to  any  other  or  greater  estate, 
in  the  ground  on  which  the  building  is  erected,  than  that  of  the  person 
in  possession,  at  the  time  of  the  commencement  thereof,  and  at  whose 
instance  the  same  is  erected ;  nor  shall  any  other  or  greater  estate  be 
sold  by  virtue  of  any  execution,  authorized  by  the  statute  of  1836  ;4 
under  this  act,  a  mechanic's  claim  only  binds  the  interest  of  the 
builder.5  One  who  furnishes  materials  to  a  contractor,  employed  by 
an  insurance  compauy  to  rebuild  a  house  destroyed  by  fire,  acquires  no 
lien  upon  the  property.6  The  possession  of  the  person  whose  title  is  to 
be  incumbered,'must  be  an  actual,  not  a  constructive  one  ;7  nevertheless, 
the  estate  of  one  who  has  constructive  possession  only,  is  not  exempted 
from  the  lien,  unless  some  other  person  be  in  the  actual  possession.' 
Where  a  vendee  by  articles  commences  the  erection  of  a  building,  and 
subsequently  receives  a  conveyance  of  the  legal  title,  and  gives  a  judg- 
ment for  the  unpaid  purchase-money,  which  is  entered  up  on  the  same 
day,  such  judgment  has  priority  over  the  mechanics'  liens;9  otherwise, 
if  the  judgment  for  purchase-money  be  not  entered  so  as  to  constitute 
one  transaction.10  But  a  claim  against  the  holder  of  the  equitable  title 
will  not  avail  against  a  bond  fide  purchaser  of  the  legal  title.11  Where 
land  is  demised  upon  an  improvement-lease,  the  lessor  agreeing  to  pay 

1  Fordham's  Appeal,  78    Perm.  St.  See  supra,  \  1937,  note  8. 

120.     Where  the  plan  of  a   building  *  Act  28  April  1840,  \  24,  P.  L.  474  ; 

is  changed  and  greatly  enlarged,  whilst  Purd.  1027. 

in  the  eourse  of  erection,  the  liens  of  6  Smith's  Estate,  7  Leg.  Gaz.  31.     A 

mechanics    and    material-men,   subse-  vendee  by  articles,  who  has  paid  no 

quent  to  such  change,  relate  only  to  part  of    the   purchase-money,   cannot 

the  alteration  on  the  ground,  and  are  bind  the  land  for  materials  purchased 

subject  to  all  liens  which  have  previ-  for  a  huilding  thereon,  where  he  has 

ously  attached.     Norris's   Appeal,  30  abandoned   the   contract.     Stauifer  v. 

Penn.  St.  122.  Irvin  v.  Hovey,  3  Phila.  Bowers,  11  L.  Bar  3. 

373.  6  Bruner  v.  Sheik,  9  W.  &  S.  119. 

3  Diller    v.    Burger,   68   Penn.    St.  '  Siner  v.  Moore,  cited  9  W.  &  S. 

432.     And    see    Smaltz    v.    Hagy,    4  120. 

Phila.  99.  8  Prutzman  v.  Bushong,  83  Penn.  St. 

3  Act  21  May  1878,  P.  L.  76  ;  Purd.  526. 

2136.     In  other  parts   of  the   state,  a  9  Stoner  v.  Neff,  50  Penn.  St.  258. 

mechanic's  lien  is  postponed  to  a  prior  10  Lyon   v.   McGuffey,   4    Penn.  St. 

mortgage  given  for  advances.     Nixon  126. 

v.  Coffin,  6  W.  N.  C.  488.   Quaere,  as  to  u  Gault  v.   Deming,   3    Phila.  337 ; 

the  constitutionality  of  this   statute  ?  s.  c.  18  Leg.  Int.  86. 
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the  lessee  a  gross  sum  towards  the  erection  of  the  buildings,  the  estate 
of  the  lessor  is  bound  by  the  mechanics'  liens ;  it  is  a  building  con- 
tract ;'  but  a  mere  license  to  build,  though  the  ground  be  demised 
upon  an  express  condition  that  only  a  certain  class  of  buildings  shall  be 
erected  thereon,  does  not  enable  the  lessee  to  incumber  the  estate  of  his 
lessor  f  so,  the  permission  of  a  vendor  to  his  vendee  to  erect  improve- 
ments, does  not  subject  the  title  of  the  former  to  the  liens  of  the 
mechanics.3  But  a  married  woman,  who  authorizes  another  to  erect  a 
building  upon  the  land,  constitutes  the  latter  her  agent,  so  as  to  give 
effect  to  a  mechanic's  lien  against  the  premises.4  And  though  the 
trustees  of  a  university  be  prohibited  from  creating  any  incumbrance 
on  the  property,  by  mortgage  or  otherwise,  this  does  not  exempt  it  from 
mechanics'  liens  for  materials.5 

§  1988.  A  mechanic's  lien  cannot  be  filed  against  a  leasehold  inter- 
est f  nor  against  buildings  and  fixtures  erected  by  a  lessee  for  years  for 
purposes  of  trade  f  but  the  estate  of  a  tenant  for  years,  with  the  right 
to  purchase  upon  a  stipulated  ground-rent,  may  be  bound  by  a 
mechanic's  lien.8  The  act  17th  February  1858,9  extended  the  provisions 
of  the  mechanics'  lien  law  to  improvements,  engines,  pumps,  machinery, 
screens  and  fixtures,  erected  or  put  up  by  the  tenants  of  leased  estates, 
on  the  lands  of  others,  in  certain  counties,10  and  to  all  mechanics, 
machinists  and  material-men,  doing  work  or  furnishing  the  articles  or 
materials  therefor;  but  the  lien  extends  only  to  the  interest  of  the  ten- 
ant or  lessee,  and  to  the  improvements  and  fixtures  erected,  repaired  or 
put  up  by  the  lien-claimants.  This  act  does  not  extend  to  dwelling- 
houses,  erected  by  tenants  for  years,  independently  of  the  works  referred 
to  in  the  statute  j11  but  it  was  held  to  extend  to  an  extensive  ice-house, 
connected  with  the  works  ;12  and  to  a  wagon  manufactory.13  It  only 
embraces  the  improvements  erected,  and  the  interest  of  the  tenant  in 
the  freehold.14 

1  Woodward  u.  Leiby,  36  Perm.  St.         9  P.  L.  29 ;  Purd.  1029. 

437.     Leiby   v.  "Wilson,   40  Ibid.    63.  10  This  act  extends   to  the   counties 

Hopper  v.  Childs,  43  Ibid.  310.    Fisher  of  Allegheny,  Bradford,  Carbon,  Erie, 

v.  Rash,  71    Ibid.  40.     Rush  v.  Perot,  Luzerne,  Northumberland,  Schuylkill, 

34    Leg-    Int.   58.     Barclay  v.  Wain-  Sullivan  and  Westmoreland :  see  Purd. 

wright,  86  Penn.   St.  191.     Parker  v.  1029,  1899.    And  see  act  26  Mav  1871, 

Hall,  36  Leg.  Int.  126.  P.  L.  1241,  as  to  Lehigh  and  'North- 

2  Reid  v.  Kenney,  4  W.  N.  C.  450.  ampton  counties ;  and  act  1  April  1873, 
5  Dietrickw.  Crabtree,  7  Leg.  &  Ins.  P.  L.  473,  Purd.  1809,  as  to  Allegheny 

Rep.  125.  county.     The  act  28  June   1879,  P.  L. 

4  Atkinson  v.  Schuyler,  5  W.  N.  C.  182  {infra,  1 1996),  extends  to  the  whole. 
448.  And  see  Forrester  v.  Preston,  2  commonwealth,  with  the  exception  of 
Pitts.  298.  the  county  of  Philadelphia. 

5  University  of  Lewisburg  v.  Reber,  "  Schmidt  v.  Armstrong,  72  Penn 
43  Penn.  St.  305.  St.  355.     Schenley's  Appeal,  70  Ibid'. 

0  Haworth  v.  Wallace,  14  Penn.  St.  98.      Knecht   v.   Heintze,   4    Luz    L 

118.     Schenley's  Appeal,  70  Ibid.  98.  Reg.  101. 

7  Church  v.  Griffith,  9  Penn.  St.  117.  12'  Thomas  v.  Smith,  42  Penn.  St.  68. 
White's  Appeal,  10  Ibid.  252.  ls  Reed  v.  Clement,  3  AY.  N.  0.  53. 

8  Gaule  v.  Bilyeau,  25  Penn.  St.  "  Esterley's  Appeal,  54  Penn.  St. 
521 ;  s.  c.  1  Phila.  466.  192.     One  who  furnishes  machinery  to 
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§1989.  Discharge  of  the  lien.  As  the  lien  against  the  land  is 
only  incident  to  that  against  the  building  for  which  the  materials  were 
furnished  or  work  done,  if  the  building  be  consumed  by  fire,  before  lien 
filed,  the  land  and  all  future  erections  thereon  are  discharged.1  So,  if 
the  building  be  prostrated  by  a  storm,  so  as  to  be  incapable  of  recon- 
struction, except  as  an  entire  re-erection,  the  mechanics'  liens  are  gone.2 
And  it  does  not  seem  to  be  necessary  that  there  should  be  an  entire 
destruction  ;  in  the  case  last  mentioned,  the  foundation-walls  and  floors 
were  intact,  with  all  the  out-houses,  offices  and  adjoining  buildings,  and 
yet  it  was  held,  that  the  lien  was  discharged,  and  did  not  attach  to  the 
debris  of  the  buildiug,  nor  to  the  buildings  erected  as  appurtenances  to 
the  main  structure.3  And  in  a  case  in  which  the  building  was  burned 
down,  after  a  recovery  on  the  scire  facias,  and  immediately  before  a 
sheriff's  sale,  which  had  been  advertised,  the  court  granted  an  indefinite 
stay  of  proceedings,  on  motion.4  This  does  not,  however,  appear  to  be 
a  correct  practice ;  the  plaintiff  would  undoubtedly  be  entitled  to  a  jury- 
trial,  on  the  question  whether  there  had  been  such  a  destruction  of  the 
building  as  would  discharge  the  lien,  if  there  were  any  disputed  facts; 
and  it  would,  therefore,  seem  to  be  eminently  proper,  in  such  a  case,  to 
put  the  defendant  to  his  audita  querela;  or  the  plaintiff  might  be 
ordered  to  issue  a  scire  facias  on  his  judgment,  with  a  stay  of  proceed- 
ings in  the  meantime.  If  the  building  be  destroyed,  pending  the  scire 
facias,  the  matter  may  be  pleaded  in  bar  of  the  further  prosecution  of 
the  suit.  Where  a  building  is  erected  by  contract,  it  has  been  held  to 
occupy  the  position  of  surety  for  the  contractor,  with  respect  to  the 
material-men ;  and,  therefore,  an  agreement  to  give  time  to  the  con- 
tractor, discharges  the  lien.5 

§  1990.  Buildings  subject  to  lien.  No  lien  can  be  obtained  for 
materials  furnished  for  the  erection  of  a  county  building,6  or  a  public 
school-house  ;7  nor  can  a  mechanic's  lieu  be  filed  against  the  buildings 
of  a  public  corporation,  such  as  one  for  introducing  water  into  a  town, 
for  the  accommodation  of  the  inhabitants8 — where  there  can  be  no  exe- 
cution, there  can  be  no  action.9  So,  a  lien  cannot  be  filed  against  the 
works  of  a  gas  company,  for  pipes  furnished  and  laid  as  a  distributing 

a  tenant,  for  improvements  on  his  lease-  3  Ibid. 

hold,  is  entitled  to  a  lien,  under  this  *  Campbell  v.  Coolbaugh,  3  Luz.  L. 

act.     Kobson's   Appeal,   62  Ibid.  405.  Reg.  93. 

See  Vandergrift's  Appeal,  83  Ibid.  126.  5  Hill  v.  Witmer,  2  Phila.  72.     See 

But  the   lien   must  be  specially  filed  Shaw  v.  Associate   Reformed  Church, 

against  the  leasehold  interest.     Carey  39  Penn.  St.  226. 

t-rWintersteen,    60    Ibid.    395.      And  6  "Wilson  v.  Commissioners  of  Hunt- 

against  the  specific  improvement.     St.  ingdon,  7  W.  &  S.   197.     Leonard  v. 

Oiair  Coal  Co.  v.  Martz,  75  Ibid.  384.  Reynolds,  7  Hun  73. 

And  see  Mapes  v.  Garfield,  21  Pitts.  L.  7  "Williams  v.  Controllers,  18  Penn. 

J.  132.  St.  275.      Poillon   v.   New  York,   47 

1  Presbyterian  Church  v.  Stettler,  26  N.  Y.  666.     Brinckerhoff  v.  Board  of 
Penn.  St.  246.  Education,  2  Daly  443. 

2  "Wigton's  Appeal,  28  Penn.  St.  8  Foster  v.  Fowler,  60  Penn.  St.  27. 
161.  And  see  Schukraft  v.  Ruck,  6  9  Williams  v.  Controllers,  18  Penn. 
Daly  1,  St.  277  ;  Lowrie,  J. 
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main ;'  nor  against  a  railroad  company's  depot.2  But  a  stable  built 
and  occupied  by  a  passenger  railway  company,  is  liable  to  a  mechanic's 
lien  ;  the  exemption  of  it  is  not  necessary  to  the  enjoyment  of  the  corpo- 
rate rights  and  privileges  of  the  company;  to  have  such  effect,  the 
necessity  must  be  one  implied  by  law,  from  the  impossibility  of  using 
and  enjoying  the  franchise,  without  the  aid  of  the  specific  thing  sought 
to  be  exempted.3  And  a  church  building  is  the  subject  of  a  mechanic's 
lien.4 

§  1991.  For  what  a  lien  may  be  obtained.  Under  the  act  of 
1836,  the  mechanic  and  material-man  is  entitled  to  a  lien  for  work  done 
and  materials  furnished  in  and  about  the  erection  and  construction  of  the 
building ;  it,  therefore,  becomes  necessary  to  inquire,  what  is  an  erection 
within  the  meaning  of  the  statute.  It  is  clear,  that  an  alteration  of,  or 
an  addition  to,  a  house,  is  not  the  subject  of  a  lien  under  this  act  ;5  and 
it  has  been  held,  that  the  addition  of  a  basement  story  to  a  frame  house, 
finished  so  far  as  to  have  received  a  family,  was  not  an  erection  within 
the  purview  of  the  statute.6  But  if  the  principal  part  of  a  building  be 
torn  down  and  rebuilt,  this  is  a  construction  within  the  meaning  of  the 
statute;7  where  the  structure  of  a  building  is  so  completely  changed, 
that,  in  common  parlance,  it  may  properly  be  called  a  new  building, 
or  a  rebuilding,  it  is  within  the  mechanics'  lien  law.8  A  new  wing  or 
addition  to  a  building  is  an  erection  within  the  statute ;  but  the  claim 
must  aver  that  the  materials  were  furnished  for  the  new  part,  not  for  the 
whole  house  f  it  is  not  the  extent  of  the  alterations,  but  the  change  in 
the  external  character  of  a  building  which  determines  whether  it  is  to 
be  regarded  as  a  new  structure.10  Whether  alterations  constitute  a  new 
erection,  in  a  plain  case,  is  for  the  court ;  in  a  difficult  one,  for  the  jury.11 

§  1992.  The  statute  confers  a  lien  for  materials  furnished  for  or  about 
the  erection  or  construction  of  the  building :  this  clause  has  been  the 
frequent  subject  of  judicial  consideration.     It  was  decided,  at  a  very 

1  McNeal  v.   West  Pittsburgh  Gas     O'Brien,  3  Luz.  L.  Ilea;.  243. 

Co.,  4  W.  N.  C.  504.  7  Olympic  Theatre,  2  Bro.  275.  Bur- 

2  Evans  v.  Railroad  Co.,  11  Pitts,  ling's  Estate.  1  Ash.  .'177.  Driesbach 
L.  J.  4.  v.  Keller,  2  Penn.  St.  77.     Hershey  v. 

3  Mcllvain  v.  Hestonville  and  Man-  Shenk,  58  Ibid.  382. 

tua  Railroad  Co.,  5  Phila.  13.  8  Armstrong  v.  Ware,  20  Penn.  St. 

4  Presbyterian  Church  v.  Allison,  10     519.     Hill's  Estate,  2  Clark  96. 
Penn.  St.  413.  °  Harman  o.   Oummings,  43    Penn. 

6  Landis's  Appeal,  10  Penn.  St.  379.  St.  322. 

Summerville  v.  Wann,  37    Ibid.   182.  10  Miller  v.  Hershey,  59  Penn.  St.  64 ; 

Sabbaton's  Appeal,  2  Am.  L.  J.  83.  s.  c.  1  Pears.  282.     Parrish's  Appeal, 

Perigo  v.  Vanhorn,  2  Miles  359.  Rand  83  Penn.  St.  111. 

v.    Mann,    3    Phila.   429.     Harris    v.  "  Purman  v.  Masson,  6  Phila.  222. 

Woolston,  Ibid.  376.  Munger  v.   Silsbee,  64  Penn.  St.  454. 

6  Miller  w.  Oliver,  8  Watts  514.    But  Armstrong    v.    Ware,    20    Ibid.    519. 

in   Lightfoot  v.   Krug   (35    Penn.   St.  Steigerwalt    v.    O'Brien,    3    Luz.    L. 

348),  it  was  held,  that  the  erection  of  a  Reg.  243.     Williams  v.   McKinsey,  6 

kitchen  was  within  the  act.     And  see  Ibid.  203.     And  see  Diller  v.  Burger, 

Pretz's  Appeal,    Ibid.    349.     See    the  68  Penn.  St.  432.    Smaltz  v.  Hagy,  4 

cases  on  this  subject,  collected  in  the  Phila.  99. 
opinion  of  the  court,  in  Steigerwalt  v. 
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early  day,  that  a  material-man  is  entitled  to  a  lien  for  lumber  contracted 
for  and  on  the  credit  of  the  building,  and  delivered  at  or  near  the  same,  at 
a  place  pointed  out  by  the  contracting  party,  with  the  understanding  that 
it  is  to  be  used  in  the  erection  thereof,  though  not  actually  used  therein  ;l 
so,  lumber  furnished  for  a  building,  though  delivered  at  the  carpenter's 
shop,  at  a  distance  from  it,  and  not  used,  creates  a  lien  under  the  statute.2 
A  lumber-merchant  has  a  lien,  whether  the  materials  furnished  be  used 
in  a  usual  or  necessary  manner  or  not  ;3  and  though  they  were  not  of 
the  right  quality  for  a  specific  use,  if  that  fact  were  unknown  to  the 
seller,  and  they  were  of  such  a  character  as  to  justify  their  use  in  the 
construction,  generally ;  if  they  were  of  a  kind  that  would  induce  a 
careful,  prudent  and  skilful  man,  acquainted  with  the  building,  to 
believe  that  they  could  be  used  in  its  erection,  and  if  they  could,  in  fact, 
be  usefully  employed  in  the  construction,  then  the  material-man  is  not 
bound  to  inquire  into  the  character  of  the  materials  •  which  the  con- 
tractor had  agreed  to  put  into  the  building.4  But  a  material-man 
who  deals  with  a  contractor,  subject  to  the  above  qualification,  can 
only  acquire  a  lien  for  materials  suitable  for  the  building,  and  appar- 
ently adapted  to  it;5  and  the  owner  may  show  that  the  amount  of 
lumber  charged,  is  greatly  in  excess  of  what  could  have  been  put  into 
the  building.6  Unless,  however,  the  materials  be  furnished  on  the  credit 
of  a  particular  building,  they  are  no  lien,  though  used  in  its  construc- 
tion ;7  a  lien  cannot  be  acquired  for  materials  furnished  solely  on  the 
credit  of  the  contractor.8  A  mechanic  may  include  in  his  claim,  the 
boarding  of  his  journeymen,  which  is  part  of  their  compensation.9 

§  1993.  Alterations  and  repairs.  The  act  of  1868,10  which  applies 
only  to  the  city  of  Philadelphia,  extends  the  mechanics'  lien  law  to  all 
debts  contracted  for  work  done  and  materials  furnished  for,  in  and 
about  the  repair,  alteration  or  addition  to  any  house  or  other  building, 
in  the  same  manner,  and  to  the  same  extent,  as  liens  are  given  by  law 
for  the  erection  or  construction  thereof.     But  to  render  such  building 

1  Wallace  v.   Melohior,  2  Bro.  104.  s  Davis   v.    Stratton,    1    Phila.  289. 

And  this  has  always  been  held  to  be  McDonald   v.  Williams,   2   Leg.  Gaz. 

law.     Croskey  v.   Coryell,   2    Whart.  121 ;  s.  c.  4  Ibid.  338.     But  the  fact 

223.     Presbyterian  Church  w.  Allison,  that  the  materials  were  charged  to  the 

10  Perm.  St.  413.     Odd  Fellows'  Hall  contractor  individually,  does  not  pre- 

v.   Masser,   24  Ibid.  507.     Singerly  v.  elude  the  plaintiff  from  showing  that 

Doerr,  62  Ibid.  9.  they  were  furnished  on  the  credit  of 

z  Hinchman  v.  Graham,  2  S.  &  R.  the  building.     Presbyterian  Church  v. 

170.     White  v.  Miller,  IS  Penn.  St.  52.  Allison,  10  Penn.  St.  413.     One  who 

Singerly  v.  Doerr,  62  Ibid.  19.  contracts  to  furnish  the  lumber  for  a 

3  Harker  v.  Conrad,  12  S.  &  R.  301.  building,  but  has  nothing  to  do  with 

4  Odd  Fellows'  Hall  v.  Masser,  24  its  erection,  cannot  charge  it"  with  a 
Penn.  St.  510;  Knox,  J.  lien  in  favor  of  others,  from  whom  he 

6  Harlan  v.  Rand,  27  Penn.  St.  511.  purchased  lumber  to  fill  his  own  con- 

6  Dickinson  College  v.  Church,  1  tract.  Duff  v.  Hoffman,  63  Penn.  St. 
W.  &  S.  462.  Boyd  v.  Mole,  9  Phila.  191.  And  see  Schenck  v.  Uber,  81 
118.  Ibid.  31. 

7  Hills  v.  Elliott,  16  S.  &  R.  56.  9  Lybrant  v.  Eberly,  36  Penn.  St. 
Shriver  v.  Birchall,  2  W.  N.  C.  172.  347. 

Early  v.  Albertson,  Ibid.  369.  w  Act   1   August  1868,  P.  L.  1168; 
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liable  for  a  lien  for  repairs  made  by  a  lessee  or  tenant,  the  consent,  in 
writing,  of  the  owner  or  his  authorized  agent  is  requisite ;  a  copy  of 
which  must  be  filed  with  the  claim ;  and  the  act  does  not  apply  to 
debts  of  less  than  fifty  dollars  in  amount.  The  lien  only  dates  from  the 
time  of  filing  the  claim,  which  must  be  done  within  six  months  after  the 
finishing  of  the  work  or  the  furnishing  of  the  materials ;  and  such 
claim  will  not  avail  against  an  intermediate  purchaser  of  the  premises 
on  which  the  repairs  were  made.  Where  a  lease  provided  that  the  ten- 
ant should  repair  the  premises,  at  his  own  expense,  and  make  certain 
alterations  to  fit  the  same  for  a  hotel,  this  was  held  to  be  a  sufficient 
consent  in  writing,  to  enable  the  latter  to  bind  the  premises  for  work  and 
materials  for  the  alterations  ;l  but  an  agreement  in  writing,  extending 
the  term,  in  consideration  that  the  lessee  would  make  certain  improve- 
ments, "  at  his  own  cost,"  is  not  sufficient ;  the  statute  requires  an  abso- 
lute, not  a  conditional,  consent.2  A  lien  may  be  filed  for  alterations, 
under  this  act,  notwithstanding  an  intermediate  assignment  for  the 
benefit  of  creditors — the  assignees  are  not  purchasers  ;3  but  not  as 
agaiijst  a  mesne  purchaser  for  value.4  A  joint  lien  for  repairs  must 
amount  to  more  than  fifty  dollars  against  each  house.5  The  claim  must 
be  filed  specifically  for  repairs ;  otherwise,  there  can  be  no  recovery 
thereon.6 

§  1994.  Persons  entitled  to  a  lien.  The  act  of  1836  gives  a  lien 
for  all  debts  contracted  for  work  and  materials.  The  act  of  1806  enu- 
merated certain  particular  mechanics  and  material-men,  and  gave  a  lien 
for  work  and  materials  to  them  and  all  others  furnishing  materials  for 
the  building;  but  it  was  held,  under  this  statute,  that  the  lien  was  not 
restricted  to  those  specially  enumerated.7  It  was  decided,  under  this 
statute,  that  paper-hangers  were  not  entitled  to  a  lien  ;8  this  decision 
apparently  went  on  the  theory,  that  the  papering  of  a  house  was  a  mere 
ornamentation ;  but  the  construction  given  to  the  act  of  1836  includes 
paper-hanging,  which  is  now  deemed  a  part  of  the  construction  of  the 
house.9  The  lien-law  has  been  extended,  by  a  subsequent  statute,  to 
plumbing,  gas-fitting  and  furnishing,  and  the  erection  of  grates  and  fur- . 
naces  ;10  but  this  does  not  extend  to  gas-fixtures,  as  distinguished  from 

Purd.  1028.      The  act   28  June  1879,  6  Rynd   v.   Bakewell,   6    W.  N.  C. 

P.  L.  182,  makes  similar  provisions  for  167. 

the  other  counties  of  the  state,  but  pro-  '  Savoy  v.  Jones,  2  Rawle  343. 
vides  that  the  claim  shall  be  filed  within  In  this  case,  it  was  held,  that  one  who 
thirty  days,  and  a  scire  facias  be  issued  furnished  bricks  for  a  building,  was 
thereon  within  three  months  after  the  entitled  to  a  lien,  though  not  a  "brick- 
date  of  filing  the  same.  It  also  provides  maker. 

for  more  particularity  of  description :  8  Harley  v.  Lybrand,  1  Frank.  Journ. 

see  infrd,  (S1999,  note  4.  97. 

1  Amos  v.  Clare,  9  Phila.  35.  9  Freeman   v.   Gilpin,    1   Phila.  23 ; 

2  McClintock  v.  Criswell,  67  Penn.  s.   c.   4   Clark   411.     The   lien-law   is 
St-  183.  specially   extended   to    paper-hangers, 

8  Crump  v.  Gill,  9  Phila.  117.  by  act  24  March  1849,  §  3,  P.  L.  675  , 

4    Ashman  v.   Doerr,   3   W.   N.  C.  Purd.  1027. 

*74.  >»  Act  14  April  1855,  P.  L.  238  :  Purd. 

6  Steffy  v.  Frost,  3  W.  N.  C.  409.  1027. 
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gas-fittings;1  and  a  heating-apparatus,  to  be  removed  if  it  did  not 
answer,  and  for  that  reason  removed,  confers  no  lien.2  Where  the 
bricklayer's  work  upon  a  building,  and  the  laying  of  the  pavement,  are 
done  under  an  entire  contract,  the  pavement  may  be  included  in  the 
lien  f  but  a  lien  cannot  be  filed  for  bricks  furnished  for  paving  the  foot- 
way ;4  the  act  of  1836,  however,  gives  a  lien  to  persons  furnishing  curb- 
stone for  the  pavement  of  any  building  erected  in  the  city  of  Philadel- 
phia. The  owner  of  a  planing-mill,  employed  by  the  contractor,  is 
entitled  to  a  lien  ;5  so  is  a  teamster,  for  hauling  the  lumber  used  in  the 
erection  of  a  building  ;6  and  a  lien  may  be  filed  for  work  and  labor  done 
with  derricks,  in  hoisting  the  materials  used.7  One  who  furnishes 
nothing  but  his  superintendence  and  skill  as  an  undertaker  of  a  build- 
ing, has  no  lien  ;8  but  an  architect,  employed  to  make  plans  and  draw- 
ings for  a  building,  and  to  oversee  its  erection,  is  within  the  mechanics' 
lien-law;9  and,  under  the  act  of  1868,10  a  measurer  is  entitled  to  a  lieu 
in  the  city  of  Philadelphia.11  The  act  of  185612  extends  the  lien-law  to 
the  furnishing  aud  erection  of  steam-engines,  coal-breakers  or  parts 
thereof,  punrp-geariug,  hoisting-gearing,  fixtures  or  machinery  in.  and 
about  mills  of  any  kind,  iron  or  coal-works,  coal-mines  and  iron-mines. 
This  act,  however,  introduces  no  new  principle  into  the  mechanics'  lien- 
law  ;  it  specifies  the  objects  for  which  and  on  which  a  lien  may  be  had  ; 
it  confers  no  lien  on  personalty ;  nor  does  it  give  a  lien  for  the  erection 
of  a  steam-engine  in  an  old  building.13 

§  1995.  Contractors.  The  act  of  1836  did  not  give  a  lien  for 
materials  furnished  to  a  contractor;14  but  such  lien  was  given  by  the 
act  of  1845  ;15  the  statute,  however,  does  not  extend  to  the  case  of  one 

1  Jarechi  r.  Philharmonic  Society,  right  of  which  he  is  the  proprietor. 
79  Perm.  St.  403.  Marshall  v.  Kaighn,  St.  Clair  Coal  Co.  v.  Martz,  75  Penn. 
2  W.  X.  C.  426.  St.  384. 

2  Harlan  v.  Rand,  27  Penn.  St.  511.  10  Act  1  August  1868,  §2,  P.  L.  1169; 
And  see  Kitson  v.  Crump,  1  W.  N.  C.  Purd.  1027. 

164.  "  Gamon  v.  Loughery,  1  W.  N.  C. 

3  Yearsley  v.  Flanigen,  22  Penn.  St.     195. 

489.  "  Act  21   April   1856,   P.    L.  496; 

1  Cloud   v.   Kendrick,    1  W.  N.  C.  Purd.  1027. 

601.     Webster   v.   Wakeling,  2    Ibid.  1S  Summerville  v.  "Wann,   37    Penn. 

111.     And  see  McDermott  v.  Palmer,  St.  182.     The  act  4  April  1S67,  P.  L. 

8  N.  Y.  383.  749,  Purd.  1027,  extends  the  lien-law 

6  Singerly  v.  Doerr,  62  Penn.  St.  9.  to  the  furnishing  of  lime,  for  agricul- 

6  Hilly.  Newman,  38  Penn.  St.  151.  tural    purposes,   to    lands    in  Chester 

7  Tizzard  v.  Hughes,  3  Phila.  261.  county. 

8  Jones  o.  Sha'whan,  4  W.  &  S.  "  Hoatz  v.  Patterson,  5  W.  &  S.  537. 
257.  Stryker  v.  Cassidy,  10  Hun  18.  Witman  v.  Walker,  9  Ibid.  183.  Nor 
An  architect  who  merely  furnishes  did  the  act  of  1803.  Steinmetz  v.  Bou- 
plans  and  drawings  has  no  lien.    Price  dinot,  3  S.  &  R.  541. 

v.  Kirk,  35  Leg.   Int.   325  ;  s.  c.  7  W.  i5  Act  16  April  1845,  ?  5,  P.  L.  538  ; 

N.  C.  107.     Rush  v.  Able,  Ibid.  199.  Purd.  1027.     A  lien  may  be  obtained 

9  Bank  of  Pennsylvania  v.  Gries,  35  for  machinery  furnished  under  a  con- 
Penn.  St.  423.  Mutual  Benefit  Life  tract,  though  the  work  was  not  done 
Insurance  Co.  v.  Rowand,  11  C.  E.  upon  the  ground,  but  at  the  shop  of  the 
Greene  389.  And  the  value  of  his  mechanic.  Parrish's  Appeal,  83  Penn. 
services  may  be  enhanced  by  a  patent-  St.  111. 
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who  furnishes  materials  to  a  sub-coutractor.1  Nevertheless,  the  law  does 
not  require  the  contractor  to  be  such  for  the  whole  building ;  the  owner 
may  make  his  contracts  for  different  parts  of  the  work,  as,  with  one  for 
the  stone-work,  with  another,  for  the  brick-work,  a  third,  for  the  wood- 
work, and  if  the  building  be  a  factory,  with  a  fourth,  for  the  machinery; 
there  is  no  reason  why  a  workman  or  material-man  employed  by  each 
contractor  to  do  work  or  furnish  materials  within  the  scope  of  his  con- 
tract, should  not  be  entitled  to  a  lieu  for  it,  as  if  there  were  but  one 
contractor  for  the  whole  building.2  And,  accordingly,  a  marble-mason 
who  had  contracted  with  the  owner  for  all  the  marble  mantels  in  a 
building,  was  held  to  have  power  to  bind  it  by  a  lien,  in  favor  of  a 
person  employed  by  him  to  put  up  one  set;3  the  sub-contractor's 
remedy,  however,  is  limited  in  its  extent  by  the  terms  of  the  original 
contract  between  the  owner  and  the  principal  contractor.4  The  con- 
tractor himself  may  file  a  claim,  though  he  has  given  security  that  no 
liens  shall  be  entered  ;5  if,  however,  the  fund  prove  insufficient,  he  is 
not  entitled  to  share  pro  rata  with  the  other  claimants,  though  he  have 
filed. a  lien.6 

§  1996.  Workmen.  As  early  as  the  year  1819,  it  was  decided  by  the 
district  court  of  Philadelphia,  that  a  journeyman  mechanic,  employed  in 
working  on  a  building,  under  the  original  contractor  or  master-mason, 
could  not  file  a  lien  against  the  erection,  under  the  act  of  1806,  notwith- 
standing the  general  and  comprehensive  words  of  the  statute,  which  taken 
literally,  would  seem  to  include  every  grade  and  class  of  workmen,  from 
the  chief  builder  down  to  the  least  competent  day-laborer.7  This 
doctrine  was  repeated  by  Judge  Randall,  then  of  the  common  pleas  of 
Philadelphia,  in  Barnes  v.  Wright  ;8  and,  indeed,  it  seems  to  have  been 
everywhere  recognised  by  the  profession,  as  a  well-established  principle, 
firmly  founded  in  reasons  of  public  policy  and  convenience ;  and,  ac- 
cordingly, it  was  determined  by  the  supreme  court,  that  a  journeyman 
was  not  entitled  to  a  lien,  under  either  the  acts  of  1836  or  1845.9  The 
act  of  1878,10  however,  which  is  confined  in  its  operation  to  the  city  of 
Philadelphia,  expressly  confers  a  lien  for  the  wages  of  journeymen, 
mechanics  and  laborers.  Thus  imposing,  what  the  supreme  court,  in 
one  case,11  declared,  a  burden  which  would  soon  be  felt  as  intolerable ; 
for,  without  being  additionally  burdened,  already  were  owners  desirous 
of  improving  their  estates  exposed  to  great  risks,  which  could  only  be 
avoided,  if  at  all,  by  extreme  care  and  great  caution.12    The  act  of  28th 

1  Harlan  e.  Rand,  27  Penn.  St.  511.         8  2  Whart.  196. 

Young  v.  Elliott,  2  Phila.  352.  9  Jobsen  »■  Bodon,  8  Perm.  St.  463. 

2  Singerly  v.  Doerr,  62  Penn.  St.  13.     And  see  Mitchell  v.   Martin,  3  Pitts. 
Duff  v.  Hoffman,  63  Ibid.  191.  Schenok     474. 

v.  Uber,  81  Ibid.  31.  ,0  Act  21  May  1878,  P.  L.  76  :  Purd. 

3  Derrickson  v.  Nagle,  2  Phila.  120.       2136. 

*  Campbell  v.  Scaife,  1  Phila.  187.  "  Jobsen  v.  Boden.  8  Penn.  St.  465- 
R  Young  v.  Lyman,  9  Penn.  St.  449.     Bell,  J. 

6  Lay  v.  Millette,  1  Phila.  513.  »  Hoatz  v.  Patterson,  5  W.  &  S.539; 

*  Cobb  v.  Traquair,  1  Frank.  Journ.     Rogers,  J. 
97. 
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June  1879,  which  extends  to  the  whole  commonwealth,  with  the  excep- 
tion of  the  county  of  Philadelphia,  provides,  that  all  persons  performing 
labor  for  or  about  the  construction  or  erection  of  any  engine,  eugiue- 
house,  derrick,  tank,  buildings,  machinery,  wood  or  iron  improvement, 
constructed  or  erected  upon  any  leasehold,  held  either  by  written  or 
verbal  lease,  or  for  boring,  drilling  or  mining  on  any  lease  or  lot  as 
aforesaid,  for  the  development  or  improvement  of  the  same,  whether  such 
labor  is,  or  may  be,  done,  by  the  day,  month  or  year,  or  by  contract,  for 
the  tenant  or  lessee  of  such  lot  or  lease,  or  parcel  of  land,  or  for  his  use 
or  benefit,  shall  have  a  lien  upon  such  engine,  engine-house,  derrick, 
tank,  building,  machinery,  wood  or  iron  improvement,  oil-wells  and 
fixtures  on  such  lot  or  leasehold,  and  upon  the  lot  or  leasehold  itself,  for 
the  price  or  value  of  their  work  or  labor ;  the  lien,  however,  is  only  to 
extend  to  the  interest  of  the  lessee  or  tenant.  The  act  also  provides 
that  the  claim  shall  be  filed  within  thirty  days  from  the  time  the  last 
work  was  done ;  and  that  a  scire  facias  shall  be  issued  thereon,  within 
three  months  from  the  date  of  filing ;  otherwise,  the  lien  shall  not  con- 
tinue.1 

§  1997.  Duration  of  tlie  lien.  By  the  act  of  1836,2  every  such 
debt  shall  be  a  lien,  until  the  expiration  of  six  months  after  the  work 
shall  have  been  finished  or  materials  furnished,  although  no  claim  shall 
have  been  filed  therefor ;  but  such  lien  shall  not  continue  longer  than 
the  said  period  of  six  months,  unless  a  claim  be  filed  at  or  before  the 
expiration  of  such  period.3  And  by  the  act  of  1855,4  whenever  the 
items  of  a  mechanic  or  material-man's  bill,  for  work  done  or  materials 
furnished  continuously  towards  the  erection  of  any  new  building,  are  in 
any  part  bona  fide  within  six  months  before  the  filing  of  the  claim 
therefor,  the  lien  shall  be  valid  for  the  whole.  Where  materials  were 
furnished  on  the  22d  January,  a  claim  filed  on  the  23d  July,  was  held  to 
be  too  late.5  Where,  however,  materials  are  furnished  under  an  entire 
contract,  the  six  months'  limitation  runs  from  the  completion  ;6  so,  if 

1  P.  L.  182.  See  Act  8  April  1868,  6  Bartlett  v.  Kingan,  19  Penn.  St. 
P.  L.  752,  Purd.  1029,  for  a  similar  341.  Fourth  Baptist  Church  v.  Trout, 
provision  as  to  Venango  county.  The  28  Ibid.  153.  Bolton's  Appeal,  3  Gr. 
act  of  1879,  in  the  text,  only  repeals  204.  Geiss  v.  Rapp,  14  Leg.  Int.  116. 
general  laws  inconsistent  therewith  ;  Hill's  Estate,  2  Clark  96.  Where  ex- 
but  there  are  none  but  local  statutes  tra  -work  is  done  by  the  contractor,  it 
which  can  possibly  be  thereby  supplied,  is  sufficient,  that  any  item  of  it  is  within 
These  repealing  clauses  are  generally  six  months  prior  to  the  filing  of  the 
added  by  some  person,  in  utter  igno-  claim.  Rush  v.  Able,  7  W.  N.  C.  199. 
ranee  of  their  eftect.  If  work  done  under  a  contract  be  sub- 

2  Act  of  1836, 1  14.  stantially  finished,  and  accepted,  more 

3  See  supra,  \  1996,  as  to  liens  under  than  six  months  prior  to  the  filing  of  a 
the  act  of  1879,  P.  L.  182.  claim,  and  extra  work  be  done  there- 

1  Act  14  April  1855,  {S  2,  P.  L.  238 ;  after,  to  supply  a   deficiency   in  that 

Purd.  1034.  done  under  the  contract,  this  will  not 

5  Hoops    v.   Parsons,   2   Miles  241.  extend  the  time  for  filing  the  claim  to 

A  claim  filed  on  the  last  day  of  the  six  six  months  from  the  time_  such  extra 

months,  is  good,  though  not  entered  on  work  was   finished;    but  if  the  extra 

the  docket  until  the  next  day.     Speak-  work  were  done,  under  an  agreement 

man  v.  Knight,  3  Phila.  25.  with  the  owner,  that  it  should  be  a  sub- 

vol.  ii 22 
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the  bricklayer's  work  upon  a  building,  and  the  laying  of  the  pavement, 
be  the  subject  of  an  entire  contract,  a  lien  may  be  filed  within  six 
months  after  the  completion  of  the  pavement;  whether  it  was  done 
under  an  entire  contract,  is  for  the  jury.1  But  where  there  is  an  entire 
contract  for  plastering  several  houses,  for  a  gross  sum,  work  done  on 
one  of  them,  within  six  months,  will  not  keep  alive  a  lien  upon  the 
others,  upon  which  no  work  has  been  done  within  that  period  f  so, 
where  materials  are  furnished  for  two  buildings,  not  the  subject  of  an 
apportioned  lien,  a  claim  must  be  filed  against  each,  within  the  time  of 
finishing  them  respectively.3  And  a  claim  cannot  be  kept  alive  by  an 
item  furnished  after  a  lapse  of  two  years.4 

§  1998.  Though  a  claim  be  filed  within  the  six  months,  yet  it  is  pro- 
vided by  the  act  of  1836,5  that  the  lien  shall  expire  at  the  end  of  five 
years  from  the  day  on  which  such  claim  is  filed,  unless  the  same  shall 
be  revived  by  seire  facias,  in  the  manner  provided  by  law  in  case  of 
judgments  ;6  in  which  case,  the  lien  shall  continue  in  like  manner,  for 
another  period  of  five  years,  and  so  from  one  such  period  to  another, 
unless  satisfied,  or  otherwise  extinguished  according  to  law.7  The  issu- 
ing of  a  scire  facias  within  five  years  will  keep  alive  the  lien,  though 
that  period  elapse  between  the  filing  of  the  claim  and  the  verdict  ;8  but 
the  issuing  of  a  seire  facias  will  not  preserve  the  lien,  unless  it  be 
duly  prosecuted  ;9  to  have  that  effect,  it  must  be  prosecuted  to  judgment 
within  five  years  from  the  issuing  thereof,  or  the  lien  expires.10  In  a 
late  case,  a  verdict  was  obtained  two  days  before  the  expiration  of  the 
five  years,  but  that  period  having  elapsed  within  the  four  days  succeed- 
ing the  verdict,  the  judgment  was  arrested ;"  the  proper  course,  in  such 
a  contingency,  is  to  issue  a  scire  facias  to  keep  alive  the  lien,  which  may 
be  done  pending  proceedings  in  the  suit  for  its  enforcement.12  But,  it 
seems,  such  writ  must  be  a  special  one ;  a  general  scire  facias  upon  the 

stitute  for  that  done  under  the  contract,  Kurtz,  5  Rawle  246.     But  this  is  un- 

without  additional  compensation,  the  necessary,  as  the  claimant  may  come  in 

time  will  be  extended.     McKelvey  v.  upon  the  fund.     Yearsley  v.  Flanigen, 

Jarvis,  87  Penn.  St.  414.  22  Penn.  St.  489.     Shrader  v.  Burr,  10 

1  Yearsley  v.  Flanigen,  22  Penn.  St.  Phila.  620. 

489.     If  any  work  under  the  contract  8  Sweeney  v.  McGettigan,  20  Penn. 

be  done  within  the  six  months,  it  is  St.  319.     Cornelius  v.  Junior,  5  Phila. 

sufficient  to  preserve  the   lien.      Par-  171. 

rish's  Appeal.  83  Ibid.  111.     And  see  9  Ward  v.  Patterson,  46  Penn.  St. 

McKelvey  v.  jarvis,  87  Penn.  St.  414.  372. 

''  Wilson   v.    Forder,   30    Penn.  St.  10  Hunter  v.  Lanning,  76  Penn.  St. 

129.     Full  v.  Austin,  1  W.  N.  C.  457.  25. 

McCurdy  v.  Keenan,  Ibid.  523.  "  Rush  v.  Plumly,  Com.  Pleas,  No.  3, 

3  Hudnit  v.  Roberts,  33  Leg.  Int.  Phila.,  13  June  1878.  The  plaintiff's 
333.  attorney,  in  this  case,  neglected  to  move 

4  Kohler  v.  Mountney,  4  W.  N.  C.  for  a  cautionary  judgment,  or  to  issue 
288 ;  s.  o.  5  Ibid.  260.  another  scire  facias   to   continue   the 

5  Act  of  1836,  I  24.  lien,  either  of  which  courses  would  have 

6  See  supra,  §  1996,  as  to  liens  filed  preserved  his  verdict. 

under  the  act  of  1879,  P.  L.  182.  n  Ketcham  v.  Singerly,  3  W.  N.  C. 

7  The   claim   may  be   filed,  after  a     544 ;  s.  c.  34  Leg.  Int.  125. 
judicial  sale  of  the  premises.     Burt  v. 
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claim  will  be  deemed  an  abandonment  of  the  prior  writ.1  The  death 
of  the  owner,  within  the  five  years,  does  not  continue  the  lien,  as  in  case 
of  a  judgment.3 

§  1999.  Of  t7ie  claim.  The  act  of  1836  provides,3  that  every  person 
entitled  to  such  lien,  shall  file  a  claim  or  statement  of  his  demand,  in  the 
office  of  the  prothonotary  of  the  county  in  which  the  building  is  situate, 
setting  forth — 

I.  The  names  of  the  party  claimant,  and  of  the  owner  or  reputed 
owner  of  the  building,  and  also  of  the  contractor,  architect  or 
builder,  where  the  contract  of  the  claimant  was  made  with 
such  contractor,  architect  or  builder  :4 
II.  The  amount  or  sum  claimed  to  be  due,  and  the  nature  and  kind 
of  the  work  done,  or  the  kind  and  amount  of  materials  fur- 
nished, and  the  time  when  the  materials  were  furnished,  or 
the  work  was  done,  as  the  case  may  be : 
III.  The  locality  of  the  building,  and  the  size  and  number  of  the 
stories  of  the  same,  or  such  other  matters  of  description  as 
shall  be  sufficient  to  identify  the  same.5 
In  the  city  of  Philadelphia  and  county  of  Chester,  work  and  materials 
may  be  included  in  the  same  claim ;  and  where  the  value  thereof  can 
only  be  ascertained  by  measurement,  or  the  same  is  done  by  contract  for 
a  stipulated  sum,  it  is  sufficient,  to  state  the  time  when  the  work  was 
commenced,  and  when  finished,  and  the  aggregate  price  of  the  work  and 
materials.6 


1  Philadelphia  v.  Scott,  3  W.  N.  C. 
562. 

■  Hershey  v.  Shenk,  58  Penn.  St. 
382. 

3  Act  of  1836,  I  11-12.  A  mechanic 
may  adopt  a  statement  of  his  claim, 
signed  by  his  attorney.  Donahoo  v. 
Scott,  12 'Penn.  St.  45.  And,  it  seems, 
a  signing  is  not  essential  to  the  validity 
of  the  claim.  Mullen  v.  Monev,  Dist. 
Court,  Phila.,  22  April  1848.  MS.  The 
claim  need  not  be  in  the  exact  words 
of  the  statute ;  any  equivalent  ex- 
pressions are  sufficient.  Taylor  v. 
Wittkamp,  36  Leg.  Int.  16. 

4  The  act  28  June  1879,  P.  L. 
182,  provides,  that  claims  filed  un- 
der that  act  (for  repairs  and  altera- 
tions, supra,  1 1993  ;  or  for  work  and 
labor  on  leaseholds,  supra,  I 1996,) 
shall  set  forth — 1.  The  name  of  the 
party  claimant,  and  of  the  owner  or 
owners,  or  reputed  owners,  of  the  pro- 
perty, and  of  the  person  or  persons 
with  whom  the  contract  was  made,  and 
for  whom  the  labor  was  done  :  2.  The 
sum  of  money  claimed  to  he  due,  the 
kind  of  labor  done,  and  the  time  when 
the  labor  was  done,  with  the  date  and 


amount  of  each  item  :  3.  The  locality 
of  the  property,  with  a  particular  de- 
scription of  the  improvements  thereon, 
against  which  the  said  claim  is  filed, 
with  the  size  and  boundaries  of  the 
lease,  lot  or  parcel  ground,  giving  the 
number,  if  any  there  be,  and  such  other 
matters  of  description  as  shall  be  suffi- 
cient to  identify  the  same.  This  act  ap- 
pears to  be  a  union  of  two  bills  before 
the  legislature  at  the  same  time ;  the 
first  section  is  complete  in  itself,  but 
many  of  the  subsequent  provisions  ap- 
pear to  have  no  applicability  to  it.  The 
want  of  some  officer,  whose  business  it 
shall  be  to  examine  bills  presented  to 
the  legislature,  is  sadly  felt  in  this  state. 
The  governor,  of  course,  does  not  feel 
at  liberty  to  veto  a  bill,  after  it  has 
passed  both  houses,  on  the  ground  of 
incongruities  therein ;  the  construction 
of  such  acts  must  devolve  upon  the 
courts. 

6  The  claim  need  not  aver  that  the 
work  was  done  on  the  credit  of  the 
building.  Teas  v.  Snyder,  16  Leg. 
Int.  85. 

6  Act  24  March  1849,  §2,  P.  L. 
675  ;  Purd.  1034.     Under  this  statute, 
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§  2000.  The  first  requirement  of  the  act  is  a  statement  of  the  names 
of  the  parties.  Under  this  clause,  it  has  been  held,  that  a  claim  filed  in 
the  name  of  a  firm,  is  valid,  without  naming  the  individual  partners  j1 
and  that  in  a  joint  claim,  it  is  unnecessary  to  state  whether  the  parties 
claim  as  partners  ;2  so,  a  claim  may  be  filed  by  a  firm,  one  of  whose 
members  is  named  as  the  contractor;3  but  a  contractor  and  sub-con- 
tractor cannot  unite  in  filing  a  joint  claim.4  A  claim  against  the 
"Trustees  of  Grace  Misssion,"  was  held  to  be  valid,  though  there  was  no 
such  body,  either  incorporated  or  unincorporated.5  The  name  of  a  con- 
tractor need  not  be  inserted,  unless  it  appear  that  there  was  a  contractor 
other  than  the  owner  ;6  but  if  the  name  of  the  contractor  be  omitted, 
when  the  work  was  done  by  contract,  it  is  a  fatal  defect  :7  so  is  the 
naming  of  a  wrong  person  as  contractor.8  But  the  names  of  parties, 
improperly  included,  by  mistake,  as  claimants,  owners  or  contractors 
may  be  stricken  out,  on  motion  ;9  a  claim  cannot  be  amended,  however, 
after  the  expiration  of  the  six  months,  by  adding  the  name  of  a  new 
party  as  owner.9  The  claimant  is  not  bound  to  notice  one  who  became 
the  owner  of  the  premises,  after  the  commencement  of  the  building  ;10 
but  he  may  name  the  person  who  was  the  owner,  and  contracted  for  the 
erection  of  the  building,  as  contractor,  and  his  subsequent  alienee,  as 
owner.11  A  claim  against  a  husband  alone  as  owner,  does  not  bind  his 
wife's  real  estate  ;12  but  it  binds  the  husband's  estate,  if  any  he  has ;  and 
he  cannot  set  up  the  wife's  title,  as  a  defence  to  the  scire  facias,  such  title 
not  being  affected  by  the  judgment  ;13  the  proper  mode  of  framing  such 
claim  is,  to  state  that  the  wife  contracted  the  debt,  or  that  her  husband 
was  the  contractor  for  the  building  ;14  it  must  set  forth  the  coverture,  and 


the  owner  cannot  demand  a  bill  of  par-  8  Davis   v.  Stratton,   1    Phila.    289. 

ticulars,  separating  the  charge  for  work  Hershey   v.  Odd   Fellows'    Hall,  Sup. 

from   that    for    materials.      Evans   v.  Court,  19  May  1853.  MS. 

Weaver,  35  Leg.  Int.   396.     In  other  9  O'Neil  v.   Hurst,  35  Leg.  Int.  13. 

parts  of  the  state,  a  lumping  charge  Nason  Manufacturing  Co.  v.  Jefferson 

by  a  sub-contractor  is  bad ;  and  the  Medical    College,   4    W.    N.    C.   369. 

claim  will  be  stricken  off,  on  motion.  Day  v.  Garrett,  Ibid.  368.     Otherwise, 

Barroman  v.  O'Hara,  1  Lack.  L.  Rec.  of  the  introduction  of  the  name  of  an 

104.      For  various  precedents  of  me-  equitable   plaintiff.     Miller   v.    Shirk, 

chanics'  claims,  see  Smith's  Forms  545  ;  6  L.  Bar  189.     The  allowance  of  an 

Dunlap's  Forms  562 ;   Binns's  Justice  immaterial  amendment,  after  the  lapse 

(8th  ed.)  635  ;  and  Sergeant's  Mechan-  of  six  months,  will  not  invalidate  the 

ic's  Lien  Law.  lien.     Fourth  Avenue  Baptist  Church 

1  Black's  Appeal,  2  W.  &  S.  179.  v.  Schreiner,  6  W.  N.  C.  407. 

2  Knabb's  Appeal,  10  Penn.  St.  186.  10  Jones  v.  Shawhan,  4  W.  &  S.  257. 

3  Chambersburg  Woollen  Manufac-  Fourth  Avenue  Baptist  Church  v. 
turing  Co.  v.  Hazelet,  3  Brewst.  98.  Schreiner,  6  W.  N.  C.  407. 

4  Barker  o.  Maxwell,  8  Watts  478.  u  Sullivan  v.  Johns,  5  Whart.  366. 

5  Gamon  v.  Trustees  of  Grace  Mis-  12  Finley's  Appeal,  67  Penn.  St.  453. 
sion,  4  W.  N.  C.  72.  The  act  11  June  13  Woodward  v.  Wilson,  68  Penn.  St. 
1879,  P.  L.  122,  authorizes  an  amend-  208. 

ment  in  the  names  of  the  parties,  at  14  Lloyd  v.  Hibbs,  81  Penn.  St.  306. 

any  stage  of  the  proceedings.  Schrifer  v.  Saum,  Ibid.  385.     AVard  r. 

*  Knabb's  Appeal,  10  Penn.  St.  186.  Black,  7  Phila.  342.     Allen  v  Graham 

'  McCay's  Appeal,  37  Penn.  St.  125.  34  Leg.  Int.  58. 
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aver  that  the  work  was  done  by  her  authority  and  consent,  or  it  is  void  ;l 
and  it  must  set  forth,  that  the  work  or  material  was  necessary  for  the 
improvement  or  repair  of  her  separate  property.2 

§  2001.  A  claim  for  work  and  materials  must  state  the  amount  of  each 
as  a  distinct  item;3  a  claim  which  neither  states  the  nature  and  value 
of  the  work  done,  nor  the  amount  and  kind  of  material  furnished,  is 
incurably  defective.4  Where  there  is  a  contract  to  do  a  particular 
portion  of  the  work  by  contract,  as  the  plastering  or  painting,  a  general 
claim  for  work  and  materials,  is  not  sufficient  ;5  so,  of  a  contract  for 
putting  up  ready-made  marble  mantels;8  but  a  claim  for  "stair-build- 
ing," is  sufficiently  certain.7  A  claim  for  materials,  without  specification 
of  kind  or  quality,  is  bad;8  so  is  a  claim  for  "labor  performed  or 
furnished,"  without  more.9  Where  houses  are  erected  under  a  contract, 
which  has  been  performed,  it  is  not  necessary  to  set  forth  the  items  in  a 
claim.10  But  a  claim  filed  by  a  sub-contractor  must  set  forth  the  nature 
or  kind  of  work  done,  kind  and  amount  of  materials  furnished,  and  the 
time  when  the  materials  were  furnished,  or  the  work  was  done,  as  the 
case  may  be ;  the  act  of  1845  does  not  relieve  one  who  did  not  contract 
directly  with  the  owner  from  a  strict  compliance  with  the  act  of  1836.11 
And  where  a  claim  is  filed  by  the  contractor,  which  includes  extra  work, 
as  it  may  do,  the  nature  and  kind  of  the  extra  work  must  be  distinctly 
set  forth.12 

§2002.  An  averment  that  the  materials  were  furnished  "within  six- 
months,"  is  not  sufficient  ;13  but  a  bill  of  particulars  annexed  to  the  claim, 
and  referred  to  therein,  is  a  part  of  it ;  and  if  there  be  but  one  item 
of  materials  furnished,  they  will  be  presumed  to  have  been  furnished  on 
that  date.14     A  claim,  however,  consisting  of  various  items  is  defective, 

1  Dearie  v.  Martin,  78  Penn.  St.  tract  is  not  requisite,  under  the  act  of 
55.  See  Forrester  v.  Preston,  2  Pitts.  1845.  O'Brien  v.  Logan,  9  Penn.  St. 
298.  97. 

2  Kuhns  v.  Turney,  36  Leg.  Int.  37.  "  Russell  v.  Bell,  44  Penn.  St.  47. 

3  Noll  v.  Swineford,  6  Penn.  St.  187.     Lee   v.   Burke,    66    Ibid.    336.      Such 
*  Singerly  v.  Cawley,  26  Penn.  St.      claim  will  be  stricken  off,  on  motion ; 

248.  but  the  objection  is  waived,  by  plead- 

5  Morris  v.  Eckstein,  Com.  Pleas,  ing  and  going  to  trial.  Lord  <>.  Church, 
Phila.,  24  March  1849.  MS.  6  Luz.  L.  Reg.  119.  And  see  Barroman 

6  Eckstein  v.   Keeley,   Dist.   Court,  v.  O'Hara,  1  Lack.  L.  liec.  104. 
Phila.,  17  March  1849.  MS.  12  Rush  v.  Able,  7  W.  N.  C.  199. 

7  Tack  v.  Brady,  2  W.  N.  C.  426.  13  Lehman  v.  Thomas,  5  W.  &  S.  262. 
And  as  to  the  sufficiency  of  a  claim  But  such  claim  is  not  absolutely  void 
for  ''roofing"  certain  houses  in  the  upon  its  face.  McCay's  Appeal,  37 
course  of  erection,  see  Austin  v.  Kil-  Penn.  St.  125,  129.  See  Teas  v.  Sny- 
patrick,  4  Ibid.  336.  der,  1 6  Leg.  Int.  85.     Reneker  v.  Hill, 

8  Lauman's    Appeal,    8    Penn.    St.  3  Phila.  110. 

473.     Heron  v.  Robinson,  2  Pars.  248.         "  Knabb's  Appeal,  10  Penn.  St.  186. 

9  Graham  v.  McLean  and  Bennor  And  see  Donahoo  v.  Scott.  1 2  Ibid.  45. 
Machine  Co.,  35  Leg.  Int.  70.  Calhoun  v.   Mahon,  14  Ibid.  56.     Hill 

10  Young  v.  Lyman,  9  Penn.  St.  449.  v.  McDowell,  Ibid.  175.    McClintock  v. 

Lee  v.  Burke,  66  Ibid.  336.     Stiles  v.  Rush,  63  Ibid.  203.     Scott  v.  Sender- 

Leamy,  1  Phila.  29.     Haines  v.  Burr,  ling,  7  Leg.  Int.  42.     Young  v.  Elliott, 

Ibid.  52.     Hoover  v.  Martin,  10  L.Bar  2   Phila.   352.     Brown   v.  Erisman,  5 

134.     A  reference  to  the   special  con-  Luz.  L.  Reg.  189. 
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if  it  have  but  oue  date-— the  time  when  each  item  was  furnished  must 
be  stated.1  Where  a  building  is  erected  under  a  special  contract,  a 
statement  that  the  work  was  done  and  the  materials  furnished  "  within 
six  months  last  past,"  is  sufficient  f  but,  nevertheless,  a  date  must  be 
given,  so  as  to  show  that  the  claim  was  filed  within  six  months ;  it  need 
not,  however,  be  proved  precisely  as  laid.3  A  claim  for  work  done 
between  two  certain  dates,  within  six  months,  is  sufficiently  certain  ;4 
and  an  omission  of  the  year,  in  the  bill  of  particulars  annexed,  will  not 
vitiate,  if  stated  in  the,  body  of  the  claim.5  Under  the  act  of  1849,  a 
claim  filed  by  a  sub-contractor  for  work  done  under  a  contract  with  the 
principal  contractor,  must  state  when  the  work  was  begun  and  finished, 
and  if  it  consist  of  a  series  of  items,  when  each  item  was  begun  and 
finished ;  a  lumping  charge,  with  but  a  single  date,  is  void,  and  the 
claim  will  be  stricken  oif,  on  motion.6  A  claim  without  any  specific 
date  is  incurably  defective.7 

§  2003.  With  regard  to  the  description  of  the  premises  against  which 
the  claim  is  filed,  it  may  be  taken  for  a  general  rule,  that  certainty  to  a 
common  intent  is  all  that  the  statute  requires;8  but  it  should  suffi- 
ciently describe  the  premises  to  give  record  notice  to  creditors  and 
purchasers.9  An  inaccurate  description  of  the  locality  of  the  premises 
is  not  necessarily  fatal,  if  there  be  sufficient  in  the  general  description 
of  the  property  to  identify  it,  and  prevent  mistake.10  It  would  answer 
no  practical  purpose,  to  narrate  the  particular  circumstances  of  each 


1  Witman  v.  Walker,  9  W.  &  S.  183. 
Egbert  v.  Gallagher.  District  Court, 
P'hila.,  11  March  1848.  MS.  A  claim 
averring  that  the  materials  were  fur- 
nished "within  six  months  last  past," 
to  which  is  annexed  a  bill  of  particulars, 
setting  forth  the  dates  and  items,  is 
sufficient.  Roche  v.  Young,  4  W.  N. 
C.  183.  All  that  is  required  is  such 
certainty  as  will  enable  those  inter- 
ested to  discover  during  what  period 
the  materials  were  delivered,  or  the 
work  done,  so  as  to  individuate  the 
transaction.  Rush  v.  Able,  7  W.  N.  C. 
199. 

2  Hahn's  Appeal,  39  Penn.  St.  409. 
Marsh  v.  Burnell,  Dist.  Court,  Phila., 
6  May  1848.  MS.  See  Faulkner  v. 
Reilly,  1  Phila.  234. 

3  Fourth  Baptist  Church  v.  Trout,  28 
Penn.  St.  153.  See  McCay's  Appeal, 
37  Ibid.  125.  Vandyke  v.  Carson,  1 
W.  N.  C.  107.  That  the  claim  sets 
forth  an  impossible  date,  is  no  bar  to  a 
recovery ;  the  real  date  may  be  shown. 
Hillary  v.  Pollock,  13  Penn.  St.  180. 
And  see  Green  v.  Brown,  1  W.  N.  C. 
434.     Kane  v.  Zell,  6  Ibid.  43. 

4  Bayer  v.   Reeside,    14    Penn.    St. 


167.  Robinson  v.  Robinson,  District 
Court,  Phila.,  13  May  1848.  MS.  Mc- 
Intyre  v.  Johnson,  Dist.  Court,  Phila., 
23  Sept.  1848.  MS. 

5  Martin  v.  Jack,  2  W.  N.  C.  232. 

6  Shields  v.  Garrett,  4  W.  N.  C.  140; 
s.  o.  5  Ibid.  120.  Brown  v.  Price,  4 
Ibid.  140  n.  Van  Roden  v.  Campbell, 
5  Ibid.  126.  And  see  Smaltz  v.  Knott. 
3  Gr.  227.  Thorn  v.  Heugh,  5  Clark 
169.  Lynch  v.  Feigle,  33  Los;.  Int.  408. 
Knowlan  v.  Ellis,  35  Ibid.  134.  Mc- 
Neill v.  O'Neill,  2  "W.  N.  C.  530. 
Howell  v.  Campbell,  5  Ibid.  361. 

7  Clark  v.  Richardson,  4  W.  N.  C. 
559. 

8  Knabb's  Appeal,  10  Penn.  St.  186. 
Ewing  v.  Barras,  4  W.  &  S.  467. 
Driesbach  v.  Keller,  2  Penn.  St.  77. 
Richabaugh  v.  Dugan,  7  Ibid.  394. 
Kennedy  v.  House,'41  Ibid.  39.  Mc- 
Clintock  v.  Rush,  63  Ibid.  203.  Fer- 
guson v.  Vollum,  1  Phila.  181.  Hol- 
land v.  Garland,  35  Leg.  Int.  324. 

9  Gault  v.  Deming,  IS  Leg.  Int.  86  ; 
s.  c.  3  Phila.  337.  Hoover  o.  Martin, 
10  L.  Bar  134. 

10  Williams's  Appeal,  5  W.  N.  C.  24. 
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case  in  which  the  court  has  passed  upon  the  question  of  the  sufficiency 
of  the  description  in  a  claim ;  each  of  them  depends  upon  its  own  facts, 
and  none  of  them  establish  any  rule  of  law,  but  what  has  been  already 
stated ;  the  cases  themselves  are  referred  to  in  the  notes.1  It  was  held, 
in  one  case,  that  a  claim  for  work  and  labor  in  the  erection  of  a  house 
"and  appurtenance,"  was  not  sufficiently  certain;2  but  this  appears  to 
be  a  case  sui  generis,  and  has  not  been  followed.3 

§  2004.  If  the  claim  be  defective,  a  new  one  may  be  filed,  withiu  the 
six  months;4  and  although  the  plaintiff  be  nonsuited  on  the  trial,  he 
may  file  another  claim  and  proceed  thereon,  if  the  time  therefor  has  not 
expired.5  And  by  the  act  of  11th  June  1879,6  it  is  provided,  that  the 
court  may,  in  any  stage  of  the  proceedings,  permit  amendments  in  the 
claim,  which  are  conducive  to  justice  and  a  fair  trial  upon  the  merits, 
including  the  changing,  adding  and  striking  out  of  the  names  of  claim- 
ants, and  the  adding  of  the  names  of  owners  and  contractors,  respectively, 
whenever  it  shall  appear  that  the  names  of  the  proper  parties  have  been 
omitted,  or  that  a  mistake  has  been  made  in  the  names  of  parties,  or 
that  too  many,  or  not  enough,  have  been  joined ;  provided  that  no  such 
amendment  shall  prejudice  the  rights  of  bona  fide  purchasers  for  a 
valuable  consideration,  without  notice,  or  the  rights  of  other  lien- 
creditors,  when  such  purchaser  or  other  lien-creditor  would  otherwise  be 
entitled  to  priority,  if  no  such  amendment  had  been  allowed. 

§  2005.  Joint  and  apportioned  claims.  A  joint  claim  may  be 
filed  against  several  adjoining  houses,  the  property  of  the  same  person.7 
The  act  of  18318  enables  a  claimant  for  materials  furnished,  in  such 
case,  to  apportion  his  claim  between  the  several  buildings ;  and  the  act 
of  18509  made  the  same  provision  for  work  done  upon  several  buildings 
under  an  entire  contract.  The  act  of  183610  makes  it  imperative  on  the 
party  filing  a  joint  claim,  to  apportion  the  same,  under  pain  of  being 
postponed  to  other  lien-creditors.11    A  joint  claim  cannot  be  filed  against 

1  See  Barker  v.  Conrad,  12  S.  &  R.         6  P.  L.  122. 

301.  Springer  v.  Keyser,  6  Whart.  187.  '  Pennock  v.  Hoover,  5  Rawle  291. 

Ewing    v.   Barras,   4   W.    &   S.    467.  8  Act  30  March  1831,  |  4,  P.  L.  243  ; 

Washburn  v.  Russel,  1  Penn.  St.  499.  Purd.  1033. 

Simpson  v.  Murray,  2  Ibid.  76.     Shaw  9  Act  25  April  1850,  g  38,  P.  L.  576  ; 

v.   Barnes,   5  Ibid.   18.     Knabb's  Ap-  Purd.  1033. 

peal,  10  Ibid.  186.     Kennedy  v.  House,  10  Act  of  1836,  \  13. 

41  Ibid.  39.  Brundage  v.  Phillips,  3  Gr.  "  Thomas  o.  James,  7  "W.  &  S.  381. 

313.    Shaffer  v.  Hull,  2  Clark  93.  Hill's  A   joint   claim   may   be  filed  against 

Estate,  Ibid.  96.   Hemberger  v.  Kohler,  several    buildings,     and     apportioned 

1W.  N.  C.  311.    Hillary  v.  Mole,  Ibid,  under  this  act.     Donahoo  v.  Scott,  12 

239.     VVray  v.  Haines,  4  Ibid.  358.  Penn.  St.  45.     The  omission  of  a  lien- 

2  Barclay's  Appeal,  13  Penn.  St.  495.  creditor,  who  files  a  claim   for  altcra- 

3  See  Odd  Fellows'  Hall  v.  Masser,  tions  made  upon  several  buildings,  for 

24  Penn.   St.  507.     Gaule  v.  Bilyeau,     their  conversion  into  distinct  dwellirig- 

25  Ibid.  521.  Singerly  v.  Cawley,  26  houses,  to  apportion  the  same,  will 
Ibid.  248.  Killingsworth  v.  Allen,  1  postpone  him,  not  only  to  other  me- 
Phila.  220.  chanics'  claims,  but  also  to  a  mortgage 

1  Highfield  v.  Pierce,  3  Phila.  507.         given  before  the  filing  of  the  lien,  but 
5  Bournonville  v.  Goodall,  10  Penn.     subsequently  recorded.     Bunting's  Ap- 
St.  133.  peal,  6  W.  N.  C.  12. 
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two  or  more  separate  blocks  of  buildings,  situate  on  different  streets ;! 
such  claim  is  void  upon  its  face  f  but  where  the  owner  of  a  single  lot 
of  ground  erects  thirty-two  houses  thereon,  sixteen  of  them  fronting  on 
one  street,  and  the  residue  on  another,  parallel  therewith,  the  curtilages 
adjoining  each  other  respectively,  they  are  the  subject  of  an  apportioned 
claim;3  so,  an  apportioued  claim  may  be  filed  against  two  blocks  of 
houses,  fronting  on  different  streets,  where  the  rear  ends  of  the  lots  are 
divided  only  by  a  private  alley,  common  to  both.4  A  joint  claim  may 
be  filed  against  adjoining  buildings,  which  are  partly  new,  and  partly 
old,  if  used  for  a  common  purpose.5  Where  two  adjoining  houses  are 
built,  covered  by  one  roof,  a  joint  lien  must  be  apportioned,  under  the 
statute.6  A  joint  and  apportioned  claim  should  be  filed,  where  materials 
for  several  adjoining  buildings  are  furnished  under  one  joint  contract;7 
but  it  is  not  necessary  to  apportion  the  several  items  ;8  in  such  case, 
however,  the  material-man  may  file  separate  claims,  and  apportion  the 
amount  on  each  house.9  And  where  the  claimant  can  specify  the  work 
done  on  each  separate  house,  he  is  not  at  liberty  to  file  an  apportioned 
claim  ;10  but  the  authority  of  this  case  is  much  weakened  by  subsequent 
decisions,  in  which  it  has  been  held,  that  an  apportioned  claim  may  be 
filed  against  several  adjoining  houses,  though  the  contract  provide  that 
a  specific  sum  shall  be  charged  for  each  house.11  Of  course,  a  joint  lien 
cannot  be  filed  against  adjoining  houses  owned  by  different  persons  ;12  but 
where  a  material-man  has  furnished  materials  to  one  contractor,  jointly 
and  indiscriminately,  for  the  use  of  two  adjoining  buildings,  owned  by 
different  persons,  he  may  apportion  his  claim,  and  file  a  separate  lien 
against  each  building.13  And  where  two  buildings  are  erected,  under  an 
entire  contract  with  different  owners,  the  contractor  may  file  separate 
liens,  and  apportion  the  amount  due  upon  each  house.14 

§  2006.  Mechanics'  lien-docket.     It  is  made  the  duty  of  the  pro- 
thonotaries  of  the  courts  of  common  pleas  of  every  county,  by  the  act 

1  Chambers    v.   Yarnall.    15   Penn.         9  Millett  v.  Allen,  3  W.  N.  C.  374. 
St.  275.   Campbell  v.  Furness,  1  Phila.        10  Thorn  v.  Shaw,  5  Leg.  &  Ins.  Rep. 
372.     French   v.  Kaign,  3    W.  N.  C.  19.   s.  p.  Boyd  v.  Mole,  9  Phila.  118. 
495.  ii  Maxwell  v.  Kaighn,  4  W.  N.  C.  108. 

2  Goepp  v.   Gartiser,   35    Penn.  St.  O'Donnell  v.  Bleim',  3  Ibid.  432. 

130 ;  a.  o.  3  Phila.  335.  «  Gorgas  v.  Douglas,  6  S.  &  R.  512. 

3  Taylor  v.  Montgomery,  20  Penn.        ]s  Davis   v.   Fan-,  13  Penn.  St.  167. 
St.  443.  Harper  v.  Keely,  17  Ibid.  234. 

4  Fitzpatriok  v.  Allen,  80  Penn.  St.        "  Rush   v.   Bank,   2  W.  N.  C.  263. 
292 ;  s.  c.  9  Phila.  142.  The  contrary  was  decided  by  the  late 

Moore  v.    Forest  Mansion    Hotel  district  court,  in  Thompson  v.  Ward  8 

Co.,  3  W.   N.  C.  289.     Bunting's  Ap-  April  1848.  MS.     Where  a  mechanic, 

peal,  6  Ibid.  12.  who  has  performed  work  on  two  sepa- 

6  Mersereau  v.  Kohler,  2  Leg.  Opin.  rate  buildings,  makes  a  settlement  with 

133.     Malone's  Appeal,  79  Penn.  St.  the  owner,  on  which  a  balance  is  found 

,'T.  ,    .  „.         „    „.  due,  an  appropriation  of  the  payments 

'  Liebelt    v.   King,  21    Pitts.  L.  J.  on   account,   to  either  of  the  houses, 

144.  cannot  be  contested  by  another  lien- 

Armbrust  v.  Ualloway,  2  W.  N.  C.  creditor.     Stewart    v.    McQuaide     48 

585.  Penn.  St.  195.  ' 
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of  1836,1  to  keep  a  separate  docket,  to  be  called  the  "mechanics'  lien- 
docket,"  in  which  shall  be  entered  and  recorded  all  descriptions  and 
designations  of  lots  or  pieces  of  ground,  made  by  the  owner  thereof,  as 
the  curtilage  of  a  building  about  to  be  erected,  or  which  shall  be  desig- 
nated by  commissioners  appointed  for  that  purpose ;  and  all  mechanics' 
claims  that  may  be  filed,  together  with  the  day  of  filing  the  same.  And 
to  cause  the  names,  as  well  of  the  owner,  as  of  the  contractor,  architect 
or  builder,  if  such  be  named,  and  of  the  lien-claimants,  to  be  alphabeti- 
cally indexed  therein.  Under  this  act,  it  has  been  ruled,  that  the  claim 
is  not  a  record ;  the  lien-docket  is  the  record,  and  it  alone  affects  incum- 
brancers and  purchasers  ;2  but  a  claim,  regularly  filed  in  proper  form 
and  time,  and  entered  on  the  docket,  is  valid  between  the  parties,  though 
defectively  indexed.3  For  the  further  protection  of  incumbrancers  and 
purchasers,  the  prothonotary  of  Philadelphia  county  is  required  to  keep 
a  "locality-index,"  in  which  shall  be  registered  the  street  front  of  real 
estate  against  which  any  mechanic's  lien  or  municipal  claim  shall  be 
filed,  stating  the  amount  of  feet  front  of  such  real  estate,  and  the  deter- 
mining distances,  as  stated  in  the  claim;1  and  also  to  enter  in  such 
locality-index,  the  street  front  against  which  any  writ  of  scire  facias  may 
issue  for  the  enforcement  of  such  claim.5  It  is  also  his  duty  to  give 
certificates  of  search,  when  required  by  written  order,  in  which  the  pro- 
perty is  described.6 

§  2007.  Motion  to  strike  off.  The  claim  having  been  duly  filed 
and  entered  on  the  record,  it  is  for  the  owner  to  consider,  in  the  first 

1  Aet  of  1836,  <3  3.  St.  15.     Commonwealth  v.  Harmer,  6 

2  Armstrong  v.  Hallowell,  35  Penn.  Phila.  90.  He  is  liable,  however,  to  an 
St.  485.  By  the  act  11  June  1879,  P.  injured  mortgagee,  though  the  latter 
L.  122,  if  the  property  be  sufficiently  intrust  the  mortgagor  with  the  duty 
described,  the  filing  of  the  claim  is  of  procuring  the  search.  Houseman 
notice  to  subsequent  purchasers  and  v.  Girard  Mutual  Building  and  Loan 
lien-creditors,  though  all  the  proper  Association,  81  Penn.  St.  256.  So, 
claimants  be  not  included.  if  he  re-affirm   the   correctness  of  his 

3  Irish  u.  Harvey,  44  Penn.  St.  76.        search,  on  the  application  of  a  subse- 
*  Act  31   March   1864,    P.  L.   171  ;     quent   lender   on  mortgage.     Siewers 

Purd.  1091.  v.  Commonwealth,  87  Ibid.   15.     But 

5  Act  16  February  1866,  P.  L.  50 ;  he  is  not  liable,  unless  the  order  for 
Purd.  1091.  a  search  be  correctly  given.     Common- 

6  Act  of  1864,  ut  svpra.  The  giv-  wealth  v.  Owen,  2  W.  N.  C.  200.  In 
ing  of  certificates  of  search  is  a  por-  Philadelphia,  the  act  13  April  1872, 
tion  of  the  duty  of  a  prothonotary;  P.  L.  1140,  Purd.  1183,  renders  the 
it  is  an  incident  to  his  office  as  keeper  prothonotary  and  his  sureties  liable 
of  the  records  of  the  county  ;  and  he  for  a  false  certificate  of  search,  for  a 
and  his  sureties  are  liable  to  a  party  period  of  five  years  after  the  making 
injured,  by  the  giving  of  a  false  cer-  of  the  same,  not  only  to  the  person  to 
tificate.  Ziegler  v.  Commonwealth,  whom  it  is  given,  but  also  to  all  other 
12  Penn.  St.  227.  McCaraher  v.  Com-  persons  claiming  title  through  him,  or 
monwealth.  5  W.  &  S.  21.  But,  who  may  suffer  loss  by  reason  of  the 
except  in  the  city  of  Philadelphia,  he  giving  of  such  false  certificate.  This 
is  only  liable  to  the  party  to  whom  it  act  abrogates  the  doctrine  of  the  corn- 
is  given ;  a  subsequent  purchaser  has  mon  law,  that  a  right  of  action  for  a 
no    cause    of    action     against     him.  tort  is  not  assignable. 

Siewers  v.  Commonwealth,   87   Penn. 
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place,  whether  it  is  so  far  regular  upon  its  face,  to  require  him  to  put  iu 
a  defence ;  if  not,  it  may  be  stricken  off,  on  motion.  The  court  neces- 
sarily has  summary  power  to  strike  from  the  public  records  an  irregular 
claim,  which,  though  void,  might  cast  a  suspicion  on  the  title  to  the 
property.1  Thus,  a  claim  may  be  stricken  off,  which  appears  on  its  face, 
not'to  have  been  filed  within  six  months  ;2  and  a  claim  will  be  stricken 
off,  where  it  appears  that  an  item  was  charged,  after  a  lapse  of  two  years, 
merely  for  the  purpose  of  keeping  alive  the  lien  ;3  and  if  one  item  of  a 
claim  be  defective,  it  may  be  stricken  out.4  But  a  claim  will  not  be 
stricken  off,  on  motion,  unless  the  defect  be  necessarily  fatal  ;5  nor  for 
matters  of  fact  dehors  the  record.6  The  motion  to  strike  off  must  be 
founded  on  a  question  of  law,  properly  triable  by  the  court;  for  it  is  the 
right  of  the  lien-claimant  to  have  a  question  of  fact  determined  by  a 
jury-trial.7  A  rule  to  strike  off  can  only  be  obtained  on  motion ;  it  is 
not  a  rule  of  course,  which  can  be  entered  in  the  prothonotary's  office.8 

§  2008.  Mule  to  proceed.  If  the  claim  be  apparently  valid  on  its 
face,  but  the  claimant  neglect  to  issue  a  scire  facias  for  its  enforcement, 
the  act  of  18369  provides  a  remedy  for  the  owner  whose  property  is  thus 
incumbered.  It  provides,  that  in  every  case  in  which  any  claim  shall 
be  filed,  and  no  scire  facias  shall  have  issued  thereon,  the  owner,  or  any 
person  interested,  may  apply  by  petition  to  the  court  in  which  such 
claim  shall  be  filed,  setting  forth  the  facts ;  whereupon,  the  court  may 
grant  a  rule  upon  the  claimant,  and  others  interested,  to  appear  in  court, 
at  a  time  to  be  fixed  for  such  purpose,  and,  on  the  return  of  such  rule, 
may  proceed  in  like  manner  as  if  a  scire  facias  had  been  issued  by  such 
claimant,  and  had  been  duly  served  and  returned.  On  the  return  of 
such  rule,  the  court  will  make  an  order  that  the  plaintiff  file  a  statement 
or  declaration  upon  the  contract  under  which  the  work  was  done,  stat- 
ing the  same  particularly,  if  any  special  contract  were  made ;  annexing 
thereto,  as  a  part  thereof,  a  bill  of  the  items  or  particulars  of  the 
demand,  as  fully  as  they  appear  upon  the  plaintiff's  book  of  entries,  if 
any  such  are  intended  to  be  offered  in  evidence  on  the  trial,  and  if  no 
such  entries  are  to  be  offered,  then  the  said  bill  shall  state  particularly 
the  dates  or  times  at  which  said  work  and  labor  was  performed  (or  mate- 
rials furnished,  as  the  case  may  be) ;  and  that  the  defendant  allege 
particularly  his  defence  to  such  parts  of  the  plaintiff's  statement,  or  to 
such  item  of  his  bill  of  particulars,  specifying  the  same,  as  he  intends  to 
dispute ;  and  that  neither  party  shall  be  allowed,  on  the  trial,  to  allege 

1  Lehman  v.    Thomas,  5   W.  &   S.     Church,  2  Luz.  L.  Re°-.  120. 

262.     Mitchell  v.  Martin,  3  Pitts.  474.  «  Frick  v.  Gladdings,  10  Phila.  79. 

Kennedy  v.  Bozarth,  3  W.  N.  C.  157.  Shoemaker  v.   Duganne,    1  W.  N.  C. 

Strunk  ».  Eichler,  3  Leg.  Chron.  113.  471.    Hallowell  v.  Massey,  2  Ibid.  644. 

2  Philadelphia  v.  Slonaker,  6  Phila.  Miller  v.  Bedford,  86  Penn.St.  454. 
48.  '  Prick  v.  Gladdings,  ut  supra. 

3  Kohler  v.  Mountney,  4  W.  N.  C.  8  Bank  v.  Rush,  2  W.  N.  C.  186. 
288;  s.  c.  5  Ibid.  260.  *>  Act  of  1836,  g23.     For  form   of 

4  Shields   v.   Garrett,  4  W.   N.    C.  petition  for  a  rule  on  the  plaintiff  to 
140.     Brown  v.  Price,  Ibid.  n.  proceed,  see  Dunlap's  Forms  566. 

6  Maxfield     v.     German     Lutheran 
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or  prove  any  matter  or  thing,  not  contained  in  the  statement,  or  bill  of 
particulars,  exception  or  defence ;  and  that  the  plaintiff  comply  with 
such  order,  on  or  before  a  certain  day,  therein  fixed,  or  in  default 
thereof,  that  judgment  of  non-pros,  be  entered,  and  the  claim  stricken 
from  the  record.1  In  such  case,  the  plaintiff  cannot  suffer  a  nonsuit  on 
the  trial  f  nor  will  he  be  allowed  to  strike  off  his  own  claim,  except  on 
payment  of  costs  ;3  the  defendant  may  demur  to  the  claim  for  insuffi- 
ciency.4 In  Philadelphia,  the  owner  may  move  for  a  rule  on  the  claim- 
ant to  sue  out  a  writ  of  scire  facias  to  the  next  monthly  return-day;  and 
if  the  rule  be  not  complied  with,  the  court,  on  motion,  will  strike  the 
claim  from  the  record.5 

§  2009.  Security  to  dissolve.  In  the  city  of  Philadelphia,  it  is  pro- 
vided by  statute,6  that  the  court,  upon  the  application  of  any  party  in 
interest,  may  require  the  claimant  to  file  an  affidavit  of  the  amount 
actually  due  upon  his  claim;  and  in  case  of  his  neglect  or  refusal  to 
file  such  affidavit,  the  claim  is  to  be  stricken  from  the  record,  and  cease 
to  be  a  lien  upon  the  premises.  If  such  affidavit  be  filed,  upon  security 
being  entered  in  double  the  amount  of  the  claim,  or  upon  payment  into 
court  of  such  amount,  the  security  or  money  shall  be  substituted  for  the 
premises,  and  shall  abide  the  final  judgment  of  the  court  thereon,  and 
the  premises  shall  be  thereupon  released  from  the  lien  of  the  claim. 
The  security  to  be  given  under  this  act,  is  a  bond  and  warrant  of  attor- 
ney in  double  the  amount  of  the  claim,  to  be  executed  by  the  defend- 
ant,7 and  one  surety,  to  be  approved  by  the  court,  who  shall  be  an 
owner  of  real  estate,  worth,  over  and  above  all  incumbrances,  double 
the  amount  of  the  claim ;  upon  which  bond,  judgment  shall  be  immedi- 
ately entered  up ;  but  the  lien  thereof  shall  be  confined  to  the  particular 
real  estate  offered  and  approved  by  the  court  as  security.8  Notwith- 
standing the  entry  of  such  security,  the  remedy  is,  by  scire  facias  upon 
the  claim;  and  upon  final  judgment  thereon,  execution  by  writ. of 
levari  facias  is  to  issue  against  the  substituted  real  estate,  so  accepted  as 
security.9  If  the  money  be  paid  into  court,  a  feigned  issue  may  be 
ordered,  upon  the  application  of  any  person  in  interest,  to  decide  upon 
the  validity  of  the  claim.10  Security  may  be  entered,  under  this  act,  at 
any  time  before  the  issuing  of  a  levari  facias;11  as,  after  a  verdict,  and 
new  trial  granted.12    And  after  entry  thereof,  the  plaintiff  must  proceed 

1  Borton  v.  Morris,  2  Miles  109.  is  required  to  seize  and  hold  the  pro- 

2  "Walter  v.  Streeper,  2  Miles  348.         perty. 

3  Seabrook  v.   Swarthmore  College,         6  Act  1  August  1868,  <!  4. 

65  Penn.  St.  74.  '  An  owner  who  has  paid  the  con- 

*  Lehman  v.  Thomas,  5  W.  &  S.  262.  tractor  in   full,  is   not  necessarily   a 

5  Act    1    August    1868,   §5,  P.   L.  party    to    the    bond.      Matzinger    v. 

1169  :  Purd.  1037.     Under  the  act  28  Mullen,  3  W.  N.  C.  544. 

June  1879,  P.  L.  182,  upon  filing  of  a  8  Act  6  March  1873,  g 1,  P.  L.  215: 

•iaim,  the  court  is  empowered  to  make  Purd.  1809. 

an  order  in  the  nature  of  a  writ  of  9  Ibid,  §2. 

estrepement,  to  prevent  the   removal  10  Ibid.  §  3. 

of  any  property  bound  by  the  lien,  and  "  Day  v.  Garrett,  3  W.  N.  C.  558. 

to  dissolve  the  same,  on  the  entry  of  Vi  Ashmead  v.  Powhattan,  2  W.  N. 

security.     Under  such  order,  the  sheriff  98. 
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by  scire  facias  on  his  claim  j1  though  the  result  is,  a  scire  facias  against 
one  property,  and  an  execution  by  levari  facias  against  another.2 

§  2010.  Of  the  scire  facias.  The  act  of  18363  prescribes  a  form  of 
writ  of  scire  facias  for  enforcement  of  the  claim;  which  is  issued  on  a 
prwcipe  to  the  prothonotary,  in  the  usual  manner;  and  is  returnable  to 
a  monthly  return-day.  The  scire  facias  must  conform  to  the  claim  ;4  but 
if  the  claim  be  filed  in  the  name  of  a  firm,  the  names  of  the  individual 
partners  may  be  introduced  into  the  scire  facias  ;5  and  where  a  claim  is 
filed,  after  the  decease  of  the  owner,  the  scire  facias  must  issue  against 
his  legal  representatives  ;6  so,  if  the  contractor  be  deceased,  the  writ 
issues  against  his  executors  and  administrators.7  In  a  scire  facias  against 
a  married  woman,  as  owner,  it  is  proper,  but  not  essential,  to  join  the 
husband,  as  defendant.8  There  is  no  provision  for  bringing  in  a  pur- 
chaser as  terre-tenant.9  The  writ  must  issue  at  least  fifteen  days  prior  to 
the  return-day;10  and  is  to  be  served,  in  the  same  manner  as  a  summons, 
upon  the  defendant,  if  he  can  be  found  within  the  county ;  and  a  copy 
thereof  must  also  be  left  with  some  person  residing  in  the  building,  if 
occupied  as  a  place  of  residence ;  but,  if  not  so  occupied,  the  sheriff  is 
required  to  affix  a  copy  thereof  upon  the  door,  or  other  front  part  of 
the  building.11  If  the  premises  be  occupied,  the  provision  for  a  service 
upon  the  tenant  is  imperative;12  a  return  of  "served  by  copy  on  the 
owner,  and  by  putting  up  a  copy  in  front  of  the  building,  and  nihil  as  to 
the  contractor,"  was  held  to  be  sufficient,  under  the  statute  ;13  so  is  a 
return  of  "served"  as  to  the  contractor,  and  "nihil  habet  and  by  posting" 
as  to  the  owner.14 

§  2011.  Proceedings  after  the  return  of  the  writ.  The  act  of 
1836  provides,15  that,  upon  the  return  of  the  writ,  any  other  lien-claimant 

1  Henson  v.  Stewart,  1  W.  N.  0.  4  ;  him  a  party  to  the  record,  or  liable  for 
contra,  McGonigle  v.  McDonough,  costs.  Holden  v.  Winslow,  19  Penn. 
Ibid.  415  ;  Maulsbury  v.  Simpson,  33      St.  449. 

Leg.  Int.  108.  10  Act  of  1836,  §  16. 

2  Day  ».  Garrett,  3  W.  N.  C.  558.  »  Ibid.  I  17.  If  the  building  be 
The  decisions  to  the  contrary  were  occupied,  a  service  by  posting,  is  in- 
made  in  the  court  of  common  pleas,  sufficient.  Bradley  v.  Totten,  7  W. 
No.  1.  N.    C.    16.      Where   a  claim   is    filed 

s  Act  of  1836,  |  15.  under    the    act    of   1879,   P.   L.    182 

1  Noll  v.  Swineford,  6  Penn.  St.  187.  (supra,  $  1993,  1996),  it  is  provided, 

See  Howard  v.  McKowen,  2  Bro.  150.  that  in  case  no  person  can  be  found 

The  contractor  must  be  made  a  party  upon  whom   service  can  be  made,  in 

to  the  scire  facias.     Barnes  v.  Wright,  addition  to  posting  a  copy  of  the  writ, 

2  Whart.  193.  service  shall  be  made  by  publication  of 

6  Black's  Appeal,  2  W.  &  S.  181.  the  same  in  two  newspapers  published 

6  Bristol  v.  Golden,  3  Luz.  L.  Obs.  in  the  county,  to  wit.  in  one  daily  paper, 
10.  and  one  weekly,  if  there  be  such  within 

7  See    Richards    v.   Reed,  1    Phila.  the  jurisdiction  of  the  court. 

220.  12  Kane  v.  Schmidt,  2  W.  X.  C.  487. 

Hutchinson    v.    Preston,   2   Pitts.  ls  Donahoo   v.    Scott,    12    Penn.    St. 

303.     Becker  v.  Price,  1  Lack.  L.  Rec.  45.     See  Sullivan  ».  Johns,  5  Whart 

483.  366. 

9  Jones  v.  Shawhan,  4  W.  &  S.  263.  "  Shoemaker   v.  Duganne   5  W.  N. 

The  mere  fact  that  a  person  has  been  C.  403. 

warned  as  terre-tenant,  does  not  make  15  Act  of  1836   %  19. 
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may  file  a  suggestion  of  record,  setting  forth  the  amount  and  nature  of 
his  demand,  and  may  have  a  rule  upon  the  defendant  to  appear  and 
plead  thereto,  as  in  other  actions.1  If  the  defendant  appear  and  plead 
to  such  suggestion,  and  issue,  either  in  fact  or  law,  be  joined  upon  any 
plea,  such  particular  issue  is  to  be  tried  and  determined  as  in  other  cases ; 
but  if  the  defendant  shall  not  plead  to  such  suggestion,  after  due  notice, 
judgment  is  to  be  entered  for  the  claimant,  and  the  amount  of  the 
claim  ascertained  as  in  other  cases.2  A  subsequent  mortgagee  may  be 
allowed  to  come  in  and  take  defence  to  the  scire  facias  ;3  and  so,  it  seems, 
may  judgment-creditors  and  other  incumbrancers.4  If  the  claimant  have 
performed  other  work,  or  furnished  additional  materials,  or  both,  after 
the  filing  of  his  claim,  he  may  make  a  suggestion  thereof  on  the  record, 
and  file  a  statement  of  the  amount  and  particulars  of  the  same,  which 
may  be  recovered  with  the  original  claim ;  but  if  the  original  claim 
have  been  sued  out,  he  must  issue  a  separate  scire  facias  for  such  supple- 
mental claim.5  The  plaintiff,  by  leave  of  court,  may  discontinue  an 
irregular  scire  facias,  even  after  an  award,  without  affecting  the  right  to 
proceed  on  a  new  writ  ;6  and  a  nonsuit  in  the  scire  facias  suit  will  not 
affect  the  lien.7  Where,  during  the  progress  of  the  suit,  the  property  has 
been  sold,  and  the  proceeds  absorbed  by  prior  creditors,  proceedings  will 
be  stayed,  without  regard  to  the  question  of  costs  ;8  but  if  the  fund  be 
sufficient,  the  costs  of  a  scire  facias  are  payable  out  of  it,  though  not 
prosecuted  to  judgment,  at  the  time  of  sale.9 

§  2012.  Pleadings.  A  declaration  is  unnecessary  in  a  scire  facias  upon 
a  mechanic's  lien  ;10  the  correct  practice  is,  to  rule  the  defendant  to  plead 
to  the  writ.  The  defendant  may  put  in  a  plea  in  abatement,  as  in  other 
cases ;  thus,  that  the  term  of  credit  has  not  expired,  must  be  pleaded 
in  abatement,  and  not  in  bar  ;n  but  if  the  writ  be  served  on  the  true 
owner  (a  corporation),  a  plea  of  misnomer  will  not  prevail.12  If  the 
defendant  have  omitted  to  move  to  strike  off,  he  may  demur  to  the 
claim,  for  insufficiency.13  The  proper  general  issue  plea  is  nil  debet,  or 
nunquam  indebitatus ;u  though  nan  assumpsit  has  been  sustained,  under 
a  vicious  practice  that  has  long  prevailed.15  Nunquam  indebitatus  is  a 
negative  plea,  and  puts  in  issue  whatever  facts  it  is  incumbent  on  the 


'  For  the  form  of  suggestion  and  u  Nason  Manufacturing   Co.  v.  Jef- 

order  thereon,  see  Noyes  v.  Fritz,   2  ferson   Medical   College,  4   W.  N.  C. 

Miles  162  ;  Dunlap's  Forms  567.  496. 

2  Act  of  1836,  ((20.  13  Lehman  v.   Thomas,   5   W.  &  S. 

3  McAdam  v.  Bailey,  1  Phila.  297.  262. 

*  Knabb's  Appeal,  10  Penn.  St.  192.  14  The  plea  of  "never  indebted"  was 

5  Act  14  April  1855,  f  3,  P.  L.  238 ;  prescribed,  in  England,  by  Reg.  Gen. 
Purd.  1034.  Hill.  T.,  4  ¥m.  IV.,  in  place  of  the 

6  Bolton  v.  Johns,  5  Penn.  St.  145.  common-law  plea  of  nil  debet,  which 
T  Berger  v.  Long,  31  Leg.  Int.  373.  was  thereby  abolished.  3  Chit.  Gen.  Pr. 

8  Matlack  v.  Deal,  1  Miles  254.  926.     See  Steph.  Plead.  159,  as  to  the 

9  McLaughlin  v.  Smith,  2  Whart.  effect  of   this   plea.     Ibid,   appendix, 
122.  note  44. 

10  Ridgway  v.  Hess,  1  Bro.  347.  I5  Early  v.   Albertson,   2  W.  N.  C. 

11  Campbell  v.  Scaife,  1  Phila.  187.  541. 
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plaintiff  to  prove.1  The  plea  of  nul  tiel  record  to  the  scire  facias  is  a 
nullity ;  the  claim  is  not  a  record.2  The  defendant  may  plead  payment ; 
but  under  this  plea,  advantage  cannot  be  taken  of  the  invalidity  of  the 
lien.3  So,  the  defendant  may  plead  specially  that  the  work  was  not 
done  within  six  mouths.4  There  is,  in  strictness,  no  general  issue  plea  in 
this  action,  and,  therefore,  the  defendant  may  plead  specially  any  matter 
in  denial  of  the  plaintiff's  right  to  recover  f  as,  that  the  materials  were 
not  furnished  on  the  credit  of  the  building.6  But  a  plea  that  "the 
defendant  holds  no  lands  bound  by  the  alleged  lien,"  is  not  good  ;7  and 
the  short  plea  of  "no  lien,"  does  not  raise  any  question  as  to  the  suffi- 
ciency of  the  claim  ;8  such  plea  is  bad,  and  will  be  stricken  off,  on 
motion.9  A  terre-tenant  may  come  in  and  plead  that  the  lien  has  been 
divested  by  a  sheriff's  sale,  since  the  impetration  of  the  writ  ;10  so,  the 
owner  may  plead  in  bar  that  the  building  against  which  the  lien  was 
filed,  had  been  destroyed  by  fire,  before  the  filing  of  the  claim  ;u  and  if 
the  destruction  of  the  building  occurred,  after  the  issuing  of  the  scire 
facias,  and  plea  pleaded,  such  matter  may  be  specially  pleaded  in  bar 
of  the  further  prosecution  of  the  suit.12  It  is  too  late  to  object  to 
formal  defects  in  the  claim,  after  pleading  in  bar.13 

§  2013.  Evidence.  On  the  trial  of  the  scire  facias,  the  claim  filed 
is  not  evidence  to  the  jury  ;14  but  it  may  be  read  in  evidence,  if  there  be 
no  negative  plea.15  The  intent,  however,  to  give  credit  to  the  particular 
building  may  be  shown  by  parol  ;16  and  the  defendant  also  may  give 
parol  evidence  that  the  materials  were  not  so  furnished  on  the  credit  of 
the  building.17  The  plaintiff's  book  of  original  entries  is  evidence  to 
prove  that  the  materials  were  furnished  for  the  particular  building  ;18 

1  Pittsburgh  v.  Walter,  69  Penn.  St.  u  Presbyterian  Church  v.  Stettler,  26 
365.     Nunquam  indebitatus    is,  logi-     Penn.  St.  246. 

eally,  the  most  proper  plea  to  a  scire  12  Such  plea  was  filed,  on  the  trial, 
facias  on  a  mechanic's  claim  ;  for,  in  the  case  of  Rush  v.  Plumly,  in  the 
though  the  contractor  may  owe  the  court  of  common  pleas,  No.  3,  of  Phil- 
money  to  the  plaintiff,  there  can  be  no  adelphia,  in  which  the  writer  was  of 
personal  judgment  against  him  in  this  counsel,  and  was  received  by  the  court 
action.  without  objection. 

2  Davis  v.  Church,  1  W.  &  S.  240.  I3  Humphries  v.  Addicks,  4  W   N  C 

8  Lewis  v.  Morgan,  11  S.  &  R.  234.  88.  As  to  what  defects  are  cured  by 
Lybrandt  v.  Eberly,  36  Penn.  St.  347.  verdict,  see  Shaw  v.  Barnes  5  Penn 
St.  Clair  Coal  Co.  v.  Martz,  75  Ibid.     St.  18.  ' 

384-  "  Hills  v.  Elliott,  16  S.  &  R.  56 

4  Gamon  v.  Wmslow,  1   W.  N.  C.        l5  Van  Billiard  v.  Nace,  1  Gr.  233. 

432-  Church  v.  Davis,  9  Watts  304. 

6  Pittsburgh  v.  Walter,  69  Penn.  St.        16  Singerly  v.  Doerr,  62  Penn   St    9 

365.  Wolf  v.  Batchelder,  56  Ibid  87' 

6  See  Van  Billiard  ».  Naoe,  1  Gr.  "  Barclay  v.  Wainwright,  86  Penn. 
2oo.  St.  191. 

7  Leiby  v.  Wilson,  40  Penn.  St.  63.  18  McMullin  v.  Gilbert,  2  Whart  °77 
■  Lee  v.  Burke,  66  Penn.  St.  366.     Linn  v.  Naglee,  4  Ibid  92     Rehrer  »" 

McKelvey  v.  Jarvis,  87  Ibid.  414.  Zeigler,  3  W.  &  S.  258.  '  Sino-erlv  v 

9  Snyder  v,  Kohler,  3  W.  N.  C.  156.  Doevr,  62  Penn.  St.  9.  Milletf \ ,M- 
Brownmg  v.  Rafsnyder,  Ibid.  204.  len,  3  W.  N.  C.  374.     As  to  what' is  a 

10  Johns  v.  Bolton,  12  Penn.  St.  339.     sufficient  charge  against  the  defendant's 
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it  is  evidence,  though  the  materials  be  charged  to  the  owner,  instead 
of  the  contractor,  it  being  shown  aliunde,  that  they  were  used  in  the 
building  and  included  in  a  settlement  between  the  owner  and  con- 
tractor.1 Where  items  of  work  and  materials  are  laid  in  the  bill  of 
particulars,  as  of  a  certain  date,  the  proof  must  correspond  with  the 
averment;2  but  the  time  when  the  materials  were  furnished,  may  be 
proved  on  the  trial,  though  not  set  forth  in  the  claim.3  A  joint  charge 
on  the  plaintiif's  book  of  original  entries,  against  the  premises  in  ques- 
tion, and  another  block  of  buildings,  unexplained  by  other  evidence, 
is  inadmissible.4  The  contract  between  the  owner  and  the  contractor, 
is  evidence  for  the  claimant;  but  it  is  not  conclusive  as  to  the  value  of 
the  work  ;5  the  quantity  and  value  of  the  work  may  be  shown  by  the 
examination  of  a  measurer  ;6  and  where  work  is  to  be  done  by  mea- 
surement, the  plaintiff  need  not  first  prove  a  contract  to  do  the  work 
for  the  specific  sum  for  which  the  claim  is  filed.7 

§  2014.  Trial.  On  the  trial  of  the  scire  facias,  whether  the  claim 
was  filed  within  six  months,  is  a  question  for  the  jury;8  so  is  the  ques- 
tion whether  the  items  of  the  plaintiff's  claim  were  furnished  continu- 
ously;9 so  also,  whether  the  materials  were  furnished  on  the  credit  of 
the  building,  when  charged  to  the  contractors  for  A.'s  house;10  and 
so,  also,  is  the  question  whether  the  structure  is  one  or  two  buildings, 
if  it  depend  on  disputed  facts.11  The  jury  have  nothing  to  do  with 
the  quantum  of  the  defendant's  interest  in  the  land ;  nor  with  the 
legality  of  the  substitution  of  executors.12  Though  furnished  upon  the 
credit  of  the  building,  the  material-man  can  only  recover  what  the  mate- 
rials were  reasonably  worth.13  It  is  no  defence,  that  the  contractor  has 
retained  possession ;  but  the  defendant  may  recoup  his  damages  ;M  the 
defendant  may  also  recoup  his  damages,  arising  from  a  defective  per- 
formance of  the  contract;15  and  the  contractor  may  set  off  a  counter- 
claim against  the  plaintiff.16 

house,  see  Kelly  v.  Brown,  20  Penn.  St.  feated  by  proof  of  a  special  contract. 

446.  Ross  v.  Hunter,  3  Brewst.  169. 

1  Barbier  v.  Smith,  38  Penn.  St.  8  Driesbach  v.  Keller,  2  Penn.  St. 
296.  77. 

2  Milligan  v.  Hill,  4  Phila.  52 ;  s.  c.         9  Singerly  v.  Doerr,  62  Penn.  St.  9. 
38  Penn.  St.  237.     But  see  Haviland  v.  And  see  Smaltz  v.  Hagy,  4  Phila.  99. 
Pratt,  1   Phila.  364.     A  book-entry  is        10  Reinoehl  v.  Arentz,  1  Pears.  503. 
not  admissible,  if  the  year  of  the  date        "  Munger  v.  Silsbee,  64  Penn.  St. 
be  omitted.     Rehrer  v.  Zeigler,  3  W.  454.     And  see  Steigcrwalt  v.  O'Brien, 
&  S  258.  3  Luz-  L.  Reg.  243. 

3  Jones  v.  Shawham,  4  W.  &  S.  257.        '2  Van  Billiard  v.  Naoe,  1  Gr.  233. 

4  Chambers  v.  Yarnall,  15  Penn.  St.  13  Odd  Fellows'  Hall  v.  Masser,  24 
265  Penn.  St.  507. 

5'Cattanach  v.  Ingersoll,  5  Clark  "  McNeill  v.  O'Neill,  2  W.  N.  C. 
144 ;  s.  c.  1  Phila.  285.  530. 

6  Thorn  v.   Heugh,    1    Phila.   322;        1S  Bayne  v.  Gaylord,  3  Watts  301. 

s.  c.  5  Clark  169.  16  Gable  v.  Parry,  13  Penn.  St.  181. 

7  Hill  v.  McDowell,  14  Penn.  St.  And  see  Hopkins  v.  Conrad,  2  Rawle 
175.     A  claim  in  the  usual  form,  with     316. 

a  full  bill  of  particulars,  cannot  be  de- 
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§  2015.  Judgment  and  execution.  Where  the  contractor  is  dead, 
and  his  administrator  is  sued,  judgment  will  not  be  rendered  for  want  of 
an  affidavit  of  defence ;  the  plaintiff  must  establish  his  claim  before  a 
jury.1  But  in  order  to  a  sale  of  the  building,  it  is  not  necessary  there 
should  be  a  judgment  against  a  contractor,  not  served  with  process.2 
The  judgment,  when  given,  is  strictly  in  rem,  and  only  authorizes  a  levari 
faeias  for  the  sale  of  the  building,  the  form  of  which  writ  is  prescribed 
by  the  act  of  1836  ;3  the  levari  facias,  however,  is  an  execution,  on  which 
a  sequestrator  may  be  appointed,  under  the  act  of  1840.4  The  judgment 
carries  costs,  which  are  payable  out  of  the  proceeds  of  sale.5  If  the 
proceeds  of  sale  be  insufficient  to  pay  all  the  lien-creditors  in  full,  they 
are  to  be  distributed  among  them  pro  rata;6  and  in  such  case,  each 
claimant  must  establish  his  debt,  by  due  proof,  as  against  the  others  f 
the  claims  of  mechanics  and  material-men  are  not  evidence  of  a  debt, 
and  require  to  be  made  out  by  proof.8  But  the  acceptance  of  a  note  or 
bond  is  not  a  waiver  of  the  lien.9  On  receiving  payment  of  the  debt, 
the  claimant  is  required  to  enter  satisfaction  of  record  in  the  prothono- 
tary's  office,10  under  pain  of  forfeiting  to  the  party  aggrieved,  one-half 
the  amount  of  the  claim,  to  be  recovered  as  debts  of  like  amount  are 
recoverable.11 

IV.  Scire  facias  on  a  municipal  claim. 

§  2016.  Of  the  lien.  In  the  city  of  Philadelphia,  the  expense  of 
paving  streets,  curbing,  paving  and  repairing  footways,  laying  water- 
pipes,  and  building  culverts  therein,  is  a  charge  upon  the  owners  of  the 
adjoining  property,  and  by  various  statutes,  these  charges  have  been 
created  a  lien  upon  the  land,  for  which  the  corporation  is  authorized  to 
file  a  claim  in  the  office  of  the  prothonotary  of  the  court  of  common 
pleas,  and  to  collect  the  amount  by  writ  of  scire  facias;  the  practice  in 
such  cases  will  form  the  subject  of  the  present  section.  In  every  other 
city  of  the  commonwealth,  incorporated  prior  to  the  passage  of  the  act 
of  1874,  there  were  special  laws  regulating  this  subject,  similar  in  their 
general  provisions  to  the  system  existing  in  the  city  of  Philadelphia ; 
and  by  that  act,  provision  was  made  for  all  cities  subsequently  incorpo- 
rated, which  may  be  adopted  by  existing  corporations,  except  Philadel- 

1  Richards  v.  Heed,  1  Phila.  220.  statutory  period.     Dalzel  v.  Patterson, 

2  Fuller  v.  Jenkins,  1  Luz.  L.  Reg.  6  W.  N.  C.  493.  But  it  cures  all  mere 
633.  irregularities.     Holland  v.  Garland,  35 

3  Act  of  1836,  1 21.  Leg.  Int.  324.     And  Bee  Lauman's  Ap- 

4  Pentland  v.  Kelly,  6  W.  &  S.  483.      peal,  8  Penn.  St.  473. 
"McLaughlin   v.   Smith,   2  W  hart.         9  Kinsley  v.  Buchanan,  5  Watts  118. 

122.  Jones  v.  Shawham,   4   W.  &  S.  257. 

6  Act  of  1836,  1 22.  Johns  v.   Bolton,   12   Penn.  St.   339. 

*  Denkel's  Estate,  1  Pears.  213.  Odd  Fellows'  Hall  v.  Masser,  24  Ibid. 

8  Ibid.     Even   a,   judgment   on  the  507.     Fisher    v.    Rush,   71    Ibid.   40. 

scire  facias  is  not  evidence  against  an-  Crean  v.  McFee,  2  Miles  214.   Herron 

other  lien-creditor.     Norris's  Appeal,  w.  Graham,  3  W.  N.  C.  176.     And  see 

30  Penn.  St.  122.     Nor  is  it  conclusive,  Hinchman  v.  Lybrand,  14  S.  &  R.  32. 

against  one  claiming  under  the  owner,  10  Act  of  1836,  f!  25. 

of  the  fact  that  it  was  filed  within  the  "  Ibid.  \  26. 
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phia  and  Pittsburgh.1  For  obvious  reasons,  this  portion  of  our  work 
will  be  restricted  to  the  practice  in  Philadelphia.  In  addition  to  the 
cases  above  enumerated,  the  city  is  authorized  to  file  claims  for  unpaid! 
taxes,  when  duly  registered  ;2  for  the  cost  of  removing  nuisances  f  the 
eleansing  of  the  docks  ;4  and  for  assessments  for  the  benefits  derived  by 
property-owners  from  the  opening  or  widening  of  streets.5 

§  2017.  The  legislature  have  power  to  direct  a  street  to  be  paved,  and 
the  expense  assessed  upon  the  lot-holders,  without  any  application  on 
their  part.6  And  an  act  authorizing  the  assessment  of  the  expense  of  a 
public  improvement  upon  the  owners  of  the  lands  benefited  thereby,  and 
making  such  assessment  a  lien  thereon,  is  within  their  constitutional 
authority  ;r  but  they  have  no  power  to  make  a  local  assessment  for  a 
general  public  benefit.8  They  may  authorize  an  assessment  at  a  fixed 
rate,  though  it  exceed  the  actual  cost  of  the  improvement  ;9  but,  undei 
a  statute  authorizing  a  city  to  open  and  widen  streets  therein,  it  cannot 
improve  a  turnpike-road,  operated  under  a  charter  granted  by  the  state, 
and  assess  the  cost  upon  the  abutting  owners.10  Where  curbing  and 
paving  is  done  opposite  lands  owned  by  one  person,  but  divided  into 
several  lots,  each  lot  is  subject  to  a  lien  for  the  work  done  in  front  of  it ; 
the  lien  is  not  a  joint  one  against  the  whole  property  ;n  where,  how- 
ever, a  large  lot  is  sub-divided,  without  notice  to  the  local  authorities,  a 
claim  for  a  street  improvement  is  properly  filed  against  the  entire  pror 
perty.12     The  expense  of  paving  a  whole  street,  intersected  by  other 


1  See  acts  13  March  1879,  P.  L.  5 ; 
and  11  June  1879,  P.  L.  123. 

2  Act  21  April  1858,  §2,  P.  L.  385  ; 
Purd.  1085. 

3  Act  7  April  1830,  §  2,  P.  L.  348  ; 
Purd.  494. 

4  Act  13  May  1856,  g 12,  P.  L.  530. 

6  Act  6  January  1864.  P.  L.  1130; 
Purd.  1289.  See  Philadelphia  v.  Ed- 
wards, 2  W.  N.  C.  182.  A  municipal 
claim  can  only  be  sustained  as  a  lien, 
by  force  of  some  statute.  Mauch  Chunk 
v.  Shortz,  61  Penn.  St.  399. 

0  Spring  Garden  v.  Wistar,  18  Penn. 
St.  195. 

7  McMasters  v.  Commonwealth,  3 
Watts  295.  Hancock  Street,  18  Penn. 
St.  26.  Schenley  v.  Allegheny,  25 
Ibid.  128.  Stroud  v.  Philadelphia, 
61  Ibid.  255. 

8  Hammett  v.  Philadelphia,  65  Penn. 
St.  146.  Washington  Avenue,  69  Ibid. 
352.  Rutherford's  Case,  72  Ibid.  82. 
Reed  v.  Brie,  79  Ibid.  346.  Wistar  v. 
Philadelphia,  80  Ibid.  505.  Seely  v. 
Pittsburgh,  8S  Ibid.  360.  Kaiser  v. 
Weise,  85  Ibid.  366.  Bridge  over  Saw 
Mill  Run,  Ibid.  163.  Craig  v.  Phila- 
delphia, 7  W.  N.  C.  117.  A  lot  of 
ground  which  has  once  paid  for  grad- 

vol.  n. — 23 


ing  a  street,  cannot  be  again  assessed 
for  alteration  of  grade.  McCre.ery  v. 
Allegheny,  25  Pitts.  L.  J.  81.  s.  •». 
Hammett  v.  Philadelphia,  ut  supra,  n. 
municipal  claim  cannot  be  assessed 
against  the  bed  of  a  railroad.  Philar 
delphia  v.  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Co.,  33  Penn. 
St.  41.  Junction  Railroad  Co.  v.  Phil- 
adelphia, 7  W.  N.  C.  87. 

9  Lea  v.  Philadelphia,  80  Penn.  St. 
315.  Philadelphia  v.  Sellers,  6  Phila. 
253.  Philadelphia  v.  Miller,  2  W.  N. 
C.  302.  See  Franklin.  Street,  2  Luz. 
L.  Obs.  67.  But  a  contractor  who  has 
made  a  special  agreement  with  a  pro- 
perty-owner as  to  the  price  of  his  work, 
cannot  recover  beyond  it.  Philadel- 
phia v.  Devine,  35  Leg.  Int.  171. 

10  Breed  v.  Allegheny,  34  Leg.  Int. 
429.  And  see  Wilson  v.  Allegheny, 
79  Penn.  St.  272. 

11  Pennell's  Appeal,  2  Penn.  St. 
216. 

12  Hutchinson  v.  Pittsburgh,  72  Penn. 
St.  320.  The  act  22  March  1869,  P.  L. 
477,  Purd.  1092,  provides  for  the  ap- 
portionment of  municipal  claims  in 
Philadelphia,  when  filed  against  an 
entire    property,    owned   by   different 
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streets,  may  be  apportioned  upon  each  block,  respectively,  though  the 
entire  frontage  belong  to  the  same  owner  j1  but  under  a  claim  for  pav- 
ing a  back  lot,  a  lot  fronting  on  another  street  cannot  be  sold.2  Where 
the  land  on  one  side  of  a  street  is  a  public  common,  owned  by  the  muni- 
cipality, a  lot-holder  may  be  assessed  for  the  grading  and  paving  of  the 
whole  width  of  the  street.3  A  lien  may  be  filed  for  laying  water-pipes 
in  a  rural  part  of  the  city,  notwithstanding  a  restriction  as  to  the  use 
of  the  water  ;4  and  a  claim  may  be  filed  for  a  substantial  repair  of  a  foot- 
way, not  amounting  to  a  repavement  or  renewal  thereof.5 

§  2018.  Priority.  Such  lien  has  priority  to,  and  is  to  be  paid  and 
satisfied  before  any  recognisance,  mortgage,  judgment,  debt,  obligation 
or  responsibility  which  the  real  estate  may  become  charged  with  or 
liable  to;6  and  an  assignee  of  the  judgment  takes  it  with  all  its  inci- 
dents as  a  preferred  lien.7  But  a  sale  under  it  will  not  divest  the  lien 
of  a  prior  mortgage,  unless  the  claim  were  registered  prior  to  the  record- 
ing of  the  mortgage,  nor  the  estate  in  a  ground-rent  in  fee,  unless 
assessed  as  a  distinct  estate.8  The  lien,  however,  of  such  claim  is  not 
divested  by  any  judicial  sale,  as  respects  so  much  thereof  as  the  pro- 
ceeds may  be  insufficient  to  discharge;9  and  such  claim  is  not  discharged 
by  a  sheriff's  sale,  under  a  junior  municipal  claim,  where  the  proceeds 
are  insufficient  to  discharge  the  former  one  ;10  but  a  sale  of  any  portion 
of  the  premises,  for  a  sum  more  than  sufficient  to  pay  the  amount  due, 
operates  to  discharge  the  entire  property  from  the  lien.11  Though  the 
proceeds,  however,  be  insufficient,  the  corporation  cannot  issue  another 
levari  facias  upon  the  same  claim  ;12  but,  though  the  lien  be  gone,  the 
debt  is  not  discharged ;  and,  therefore,  the  corporation  may  refuse  per- 
mission to  connect  with  its  water-main,  until  the  cost,  of  the  pipes  is 
paid.13  The  court  will  not  strike  off  a  lien,  merely  because  it  has  been 
discharged  by  a  sheriff's  sale.1* 

persons.     A   subsequent  purchaser  of  son,   52   Penn.  St.  295.     Pittsburgh's 

a  portion  of  the  premises  is  entitled  to  Appeal,  40  Ibid.  455. 

such  apportionment.     Philadelphia  v.  9  Act  11  March  1846,  3  4,  P.  L.  115: 

Penrose,  6  W.  N.  C.  432.  Purd.  1089. 

1  Schenley  v.  Commonwealth,  36  10  Philadelphia  v.  Meager,  67  Penn. 
Penn.  St.  29.  St.  345.     And  see  act  16  April  1879. 

2  Dickerson  v.  Landerbaugh,  4  Leg.  \  5.  P.  L.  26. 

&  Ins.  Rep.  10.  «'  Philadelphia     v.     McGonigle,     4 

3  McGonigle  v.  Allegheny,  44  Penn.  Phila.  351.  Smith  v.  Simpson,  60 
St.  118.  Penn.  St.  168.     And  see  Philadelphia 

4  Philadelphia  v.  McCalmont,  6  v.  Cooke,  30  Ibid.  56.  Myer  v.  Burns, 
Phila.  543.  4  Phila.  314.     Pittsburgh's  Appeal.  70 

3  Lea  v.  Philadelphia,  32  Leg.  Int.  Penn.  St.  142.     Duffy  v.  Philadelphia, 

292;  s.  c.  9  Phila.  106.  42  Ibid.  192.     Smith  v.  Simpson,  60 

6  Act  3  February  1824,  §  1 ;  8  Sm.  L.  Ibid.  168. 

189;    Purd.    1084.      See    Pennock  v.  »  Moyamensing  u.  Shubert,  1  Phila. 

Hoover,  5  Rawle  291.     Parker's  Ap-  256.    Brinton  v.  Perry,  Ibid.  436.  s.  P. 

peal,  8  W.  &  S.  449.   Camac  v.  Beatty,  Philadelphia  v.  Lewis.   4    Ibid.   135. 

5  Phila.  129.  See  act  16  April  1879,  \  5,  P.  L.  26. 

'  Hageman's  Appeal,   6  "W.   N.  C.  ls  Philadelphia  ».  Cooke,  30   Penn. 

357.  St.  56. 

8  Act  23  January  1849,  § 4,  6,  P.  L.  "  Philadelphia  v.  Conrad,  If  N.  C. 

787  ;  Purd.  1090.   See  Cadmus  v.  Jack-  104.                                      ' 
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§  2019.  Duration  of  the  lien.  The  act  of  1845  provides,1  that  no 
debt,  charge  or  assessment,  for  work  done  or  materials  furnished,  by  or 
under  the  authority  of  the  city  of  Philadelphia,  shall  be  a  lien  on  real 
estate,  for  more  thau  six  months  from  the  time  of  doing  such  work, 
unless  a  claim  for  the  same  shall  be  filed  in  the  office  of  the  prothono- 
tary  of  the  court  of  common  pleas,  within  that  time  ;  nor  shall  the  same 
continue  a  lien  longer  than  five  years  from  the  time  of  filing  the  claim, 
unless  revived  by  scire  facias,  in  the  manner  provided  by  law  in  the  case 
of  mechanics'  claims.  And  the  act  6th  January  18642  made  the  same 
provision  in  regard  to  assessments  for  accruing  benefits ;  but  under  the 
act  1st  April  1864,3  which,  in  this  respect,  operated  as  a  repeal  of  the 
prior  statute,  such  assessment  does  not  become  a  lien,  until  actually  filed 
of  record.4  In  Pittsburgh,  the  time  for  filing  a  claim  for  an  unpaid  as- 
sessment runs  from  the  day  the  work  is  completed ;  not  from  that  of  its 
approval  by  councils  ;5  and  an  assessment  for  accruing  benefits  is  a  lien, 
under  the  act  of  1870,6  though  not  filed  within  six  months ;  but  not  a 
first  lien,  unless  filed  within  that  period.7  The  lien  of  a  municipal 
claim  expires  at  the  end  of  five  years,  unless  a  scire  facias  thereon  be 
prosecuted  to  judgment  within  that  time ;  the  issuing  of  an  intermediate 
scire  facias  will  not  preserve  the  lien.8 

§  2020.  Of  the  claim.  A  municipal  claim  requires  substantially  the 
same  precision  as  that  of  a  mechanic  or  material-man  ;9  it  must  state 
the  demand  with  precision,  or  it  will  be  stricken  off,10  but  under  the 
acts  relating  to  the  city  of  Pittsburgh,  it  is  held,  that  the  mechanics' 
lien-law  furnishes  only  a  general,  not  a  specific  rule.11  A  claim  for 
cleansing  the  docks,  in  Philadelphia,  under  the  authority  of  the  port- 
wardens,  is  properly  filed  in  the  name  of  the  city  ;12  the  claim  need  not 
refer  to  the  statute  which  authorizes  the  lien.13  A  municipal  assessment 
against  the  heirs  of  A.,  deceased,  properly  describing  the  property,  is 
valid.14  The  act  of  185815  authorizes  the  amendment  of  a  municipal 
claim,  at  any  time  before  or  at  the  trial,  on  notice  to  the  defendant ;  but, 
if  made  on  the  trial,  a  continuance  may  be  granted  ;16  an  amendmeut, 
however,  will  not  be  allowed,  whereby  the  claimant  seeks  to  add  an  aver- 

1  Act  16  April  1845,  \  2,  P.  L.  488  ;     36  Ibid.  29,  64. 

Purd.  1089.  10  Moyamensing  v.  Flanigan,  3  Phila. 

2  P.  L.  1130  ■  Purd.  1289.  458.     As  to  what  is  sufficient  precis- 

3  P.  L.  206  ;  'Purd.  1289.  ion,  see  Philadelphia  v.  Wood,  4  Ibid. 

4  Merriman  v.  Richardson,  5  W.  N.  156. 

q  9_  u  Pittsburgh  v.  Cluley,  66  Penn.  St. 

5  Kaiser    v.   Weise,   85    Penn.    St.     449. 

3g6  la  Easby  v.   Philadelphia,  67  Penn. 

6  Act  1  April  1870,  P.  L.  751.  St.  337. 

'  Lofink  v.  Allegheny,  5  W.  N.  C.  ls  Delaney  v.  Gault,  30  Penn.  St.  63. 

4g  I4  Northern    Liberties    v.     Coates's 

»  Philadelphia  v.  Scott,  3  W.  N.  C.  Heirs,   15    Penn.  St.  245.    Wistar  v. 

562  Philadelphia,  86  Ibid.  215. 

9  Philadelphia  v.   Sutter,  30  Penn.  16  Act  21  April  1858,  \  9,  P.  L.  387 ; 

St.  53.     This  does  not  apply  to  claims  Purd.  1088. 

filed  under  the  act  30  March  1852  (P.  16  Philadelphia  v.  Uber,  1  W.  N.  C. 

L.  204) .     Schenley  v.  Commonwealth,  160. 
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ment  of  a  material  fact,  which  he  failed  to  sustain  by  proof,  on  a  former 
trial,  and  thus  cast  the  burden  of  disproving  it  on  the  defendant.1  The 
bill  of  particulars  annexed  to  a  municipal  claim  becomes  a  part  of  it.2 
An  objection  to  a  claim,  for  want  of  date,  may  be  made  by  demurrer,  or 
motion  to  strike  off;  but  it  is  waived  by  pleading  to  the  scire  facias  ;s  a 
claim,  however,  by  the  board  of  health,  for  the  removal  of  a  nuisance 
need  not  state  when  the  work  was  done ;  such  claims4  are  regulated  by 
the  mechanics'  lien  acts  in  force  prior  to  1836.5  Claims,  when  filed,  are 
entered  upon  the  judgment-index;  and  the  prothonotary  is  also  required 
to  enter  the  same  upon  the  locality-index,  describing  the  property  as  in 
the  claim  ;6  upon  which  he  is  also  required  to  make  an  entry  of  the 
issuing  of  a  scire  facias.7  In  case  of  an  assessment  for  accruing  benefits, 
the  city  solicitor,  before  filing  a  claim,  is  required  to  notify  the  property- 
owner,  and  deliver  to  him  a  bill  for  the  amount  assessed  ;  and  if  the 
same  be  not  paid  within  thirty  days,  to  file  a  claim  against  the  land.8 
All  municipal  claims  are  to  be  filed  by  the  city  solicitor.9 

§  2021.  Of  the  scire  facias.  Before  the  issuing  of  a  scire  facias  on 
a  municipal  claim,  the  city  solicitor  is  required,  by  the  act  of  1866,10  to 
cause  diligent  search  to  be  made  for  the  owner  or  reputed  owner  of  the 
property,  and  to  serve  him  with  a  written  or  printed  notice  to  make 
payment  within  ten  days.  And  before  judgment  can  be  had  thereon, 
an  affidavit  must  be  filed,  setting  forth :  (1.)  If  the  owner  or  reputed 
owner  has  any  known  residence  in  the  city,  that  he  has  been  served  with 
such  notice,  either  personally,  or  by  leaving  the  same  with  an  adult 
member  of  his  family,  at  his  place  of  residence,  at  least  ten  days  before 
the  issuing  of  the  writ :  (2.)  If  such  owner  or  reputed  owner  has  no 
known  residence  in  the  city,  but  upon  making  inquiry,  in  the  manner 
hereafter  prescribed,  it  has  been  ascertained,  that  he  has  a  certain  resi- 
dence outside  the  city,  that  such  notice  was  mailed,  post-paid,  and 
directed  to  him  at  such  address :  (3.)  If  the  affidavit  state  that  the 
name  and  address  of  the  owner  or  reputed  owner  could  not  be  ascer- 
tained, then,  that  the  following  efforts  to  serve  such  notice  were  made ; 
that  the  premises  were  visited  by  the  deponent,  and  if  the  same  were 
occupied  by  an  adult,  that  such  notice  was  served  upon  him,  and  inquiry 
made  for  the  owner ;  if  such  premises  were  unoccupied,  or  the  inquiry 
made  thereon  was  fruitless,  then  the  affidavit  shall  further  state  that  the 
deponent  served  such  notice,  by  affixing  the  same  to  some  post,  tree, 
fence  or  structure  thereon,  and  that  he  made  inquiry  for  the  owner  or 
reputed  owner,  of  the  occupant  of  the  nearest  dwelling,  and  of  the 

1  Philadelphia  v.   Sanger,  35   Leg.  ert,  1  Phila.  280. 

Int.  200.  6  Act  31   March   1864,  P.  L.  171 ; 

"  Wilvurt  v.  Sunbury,  28  Leg.  Int.  Purd.  1091. 

357 ;  s.  c.  1  Leg.  Gaz.  431.  '  Act  16  February  1866,  P.  L.  50 : 

3  Howell  v.  Philadelphia,  38  Penn.  Purd.  1001. 

St.  471.  8  Act   [  April  1864,  §  3,  P.  L.  206  ; 

4  Philadelphia  v.  Gratz  Land  Co.,  38     Purd.  1290. 

Penn.  St.  359.  9  Act  23  March  1S66,  P.  L.  303; 

6  Kennedy  v.   Board  of   Health,  2     Purd.  1092. 
Penn.  St.  366.  Board  of  Health  v.  Hub-       10  Ibid 
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nearest  ward  assessor ;  and  if  said  inquiries  have  been  also  fruitless,  that 
he  served  the  notice  upon  such  assessor,  who  shall  forthwith  report  the 
same  to  the  board  of  revision  of  taxes,  to  be  there  filed  alphabetically, 
according  to  the  different  wards,  for  the  information  of  all  whom  it  may 
concern.  Aud  if  such  inquiry  shall  ascertain  the  name  of  the  true 
owner,  he  shall  have  notice  as  aforesaid,  and  his  name  shall  be  suggested 
on  the  record,  and  he  or  she  shall  be  made  a  defendant  in  any  suit  to  be 
brought  for  such  claim.  This  act  does  not  extend  to  suits  brought  for 
registered  taxes  j1  in  respect  to  which,  it  is  provided  by  the  act  of  1849, 
that  notice  shall  be  given  in  two  daily  newspapers,  once  a  week,  before 
a  suit  shall  be  commenced  for  the  recovery  of  the  same.2 

§  2022.  The  act  of  1846  provides,  that  in  Philadelphia,  all  writs  of 
scire  facias  on  claims  for  taxes,  municipal  charges  and  assessments,  and 
for  expenses  of  removing  nuisances,  shall  be  served  by  the  sheriff,  by 
posting  a  true  and  attested  copy  of  the  writ  on  a  conspicuous  part  of  the 
premises  therein  described,  and  by  publishing  a  brief  notice  thereof  in  a 
daily  newspaper,  twice  a  week,  for  two  weeks  before  the  return-day ;  on 
which  service  being  made,  the  plaintiff,  may  proceed  to  recover  judg- 
ment as  in  suits  on  mechanics'  liens.3  Under  this  act,  it  has  been 
determined,  that  a  return  of  service  by  posting  a  true  and  certified  copy 
of  the  writ  upon  the  premises,  and  by  advertising  the  same,  twice  a  week 
for  two  weeks,  in  a  daily  paper,  is  fatally  defective ;  it  neither  shows 
that  the  posting  was  on  a  "conspicuous  part  of  the  premises,"  nor  that 
a  "brief  notice"  of  the  writ  was  duly  published.4  Where  there  has 
been  no  personal  service  of  the  scire  facias,  a  default  can  only  be  entered, 
on  motion  and  affidavit,  as  required  by  the  act  of  1866.5 

§  2023.  Hule  to  proceed.  The  act  of  18626  authorizes  the  person 
against  whose  land  any  claim  is  filed,  or  who  is  entitled  to  take  defence 
thereto,  to  give  notice  in  writing  to  the  counsel  of  record,  or  person,  if 
any,  for  whose  use  the  same  is  filed,  or  if  there  be  no  such  counsel  or 
person,  then  to  the  city  solicitor,  requiring  him  to  issue  a  scire  facias 
thereon  to  the  next  monthly  return-day,  which  shall  be  at  least  fifteen 
days  from  the  date  of  such  notice ;  and  if  no  such  writ  be  issued,  the 
court  shall,  on  motion,  and  due  proof  of  the  service  of  such  notice, 
strike  the  claim  from  the  record.  The  same  statute  likewise  authorizes 
any  person  entitled  to  take  defence  to  the  claim,  to  pay  into  court  the 
amount  thereof,  with  a  sum  sufficient  to  cover  interest  and  costs,  to  abide 
the  event  of  any  proceeding  thereon ;  and  thereupon,  such  claim  shall 

1  Philadelphia  v.  Scott,  72  Penn.  St.  eluded  from  showing  that  the  claim 
92.  had  been  actually  paid,  before  the  writ 

2  Act  23  January  1849,  <S  3,  P.  L.  issued.  Delaney  v.  Gault,  30  Penn.  St. 
686 :  Purd.  1090.  63.                , 

3  Act  11  March  1846,  $  3,  P.  L.  115 ;  4  Wistar  v.  Philadelphia,  86  Penn. 
Purd.  1089.  If  the  claim  be  not  filed  St.  215. 

against  one   who  is   either  owner  or  5  Philadelphia  v.  Taylor,  4  W.  N. 

reputed   owner,  though  the  judgment  C.  36. 

cures  all  irregularities  in  the  proceed-  6  Act  21   February  1862,  P.  L.  44; 

ing,  yet,  the  real  owner  is  not  pre-  Purd.  1091. 
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cease  to  be  a  lien  upon  the  land,  and  shall  be  stricken  from  the  judg- 
ment-index. 

§  2024.  Pleading,  No  plea  alleging  non-joinder  or  misjoinder  of 
parties ;  no  plea  averring  want  of  notice  to  remove  nuisances  ;  no  plea 
touching  the  rates  or  proportions  of  contribution  among  parties  jointly 
interested  ;  nor  any  plea  touching  the  question  of  ownership,  is  allowed 
in  such  action.1  It  is  only  lawful  for  the  defendant,  on  the  trial,  to  deny 
that  the  work  was  done,  or  materials  furnished,  or  to  prove  that  the 
price  charged  therefor  is  greater  than  the  value  thereof,  or  that  the 
amount  claimed  has  been  paid  or  released.2  These  statutes  do  not  pre- 
clude the  defendant  from  pleading  that  the  plaintiffs  exceeded  their 
authority  in  making  the  alleged  improvement  ;3  as,  that  the  alleged 
contractor,,  for  whose  use  the  suit  is  brought,  was  not  selected  by  a 
majority  of  the  property-owners,  according  to  law;4  or,  that  the  con- 
tractor's notice  was  not  published,  as  required  by  the  ordinance  of 
councils.5  And  in  a  suit  upon  a  claim  for  paving,  the  owner  may  set  up 
a  want  of  notice  to  do  the  work  ;6  so,  in  a  scire  facias  upon  a  claim  for 
cleansing  a  dock,  the  defendant  may  show  that  the  filling  up  of  the 
dock  was  caused  by  the  act  of  the  city  itself;7  but  it  is  no  defence  to  a 
scire  facias  upou  a  claim  for  water-pipes,  that  the  water-works  were  then 
unfinished,  and  the  water. not  introduced.8 

§  2025.  Trial  and  evidence.  It  is  provided  by  act  of  assembly,8 
that  on  the  trial  of  such  action,  in  order  to  entitle  the  corporation  to 
recover,  it  shall  only  be  requisite  to  prove  that  the  work  was  done,  or 
the  materials  furnished,  and  the  just  value  thereof.  The  doing  of  the 
work  is  the  gist  of  the  action,  and  must  be  affirmatively  shown.10  But 
the  act  of  1846  enacts,  that  such  claims  may,  in  suits  thereon,  be  read 
as  evidence  of  the  facts  therein  set  forth  ;u  if  it  set  forth  that  the  con- 

1  Act  11  March  1846,  §4,  P.  L.  H5 ;  adelphia  v.  Stewart,  1  W.  N.  G.  242. 
Purd.  1089.  5  Under  such  plea,  the  plaintiff  must 

2  Act  19  April  1843,  P.  L.  342 ;  prove  a  strict  compliance  with  the  or- 
Purd.  1089.  It  seems,  that  the  act  of  dinance  of  31  December  1862  (Ord. 
1843  only  extends  to  the  then  incorpo-  486.)  Philadelphia  v.  Sanger,  5  W. 
rated  districts  of  the  county 'of  Phila-  N.  C.  335. 

delphia.     Craig  v.  Philadelphia,  7  W.         6  Philadelphia  v.  Edwards,  78  Penn. 

N.C.I  17;  "Woodward,  J.     See  Phila-  St.  62.     Placing   the   notice   under  a 

delphia  »._  Brooke,  81  Penn.  St.  23.  stone,  by  which 'it  was  entirely  covered, 

3  Kensington  v.  Keith,  2  Penn.  St.  is  not  a  service  upon  the  premises. 
218.     Board  of  Health  v.  Gloria  Dei  Ibid. 

Church,  23  Ibid.  259.      Breed  v.  Al-  '  Philadelphia  v.  Edwards,  2  W.  N. 

legheny,  34  Leg.  Int.  429.    As  to  what  C.  182. 

matters  of  defence  may  be  set  up,  see  8  Britton  v.  Philadelphia,  32  Penn. 

Thomas  v.  Northern  Liberties,  13  Penn.  St.  387.     And  see  Philadelphia  v.  Mc- 

St.  117.     Philadelphia  v.  Donnelly,  2  Calmont,  6  Phila.  543. 

W.  N.  C.  381.     Philadelphia  v.  Pat-  9  Act   19   April    1843    P   L    342- 

terson,  3  Ibid.  273.    The  act  of  1843  is  Purd.  1089. 

still  in  force.     Pell  v.  Philadelphia,  81  10  Board   of  Health   v.   Pennock     1 

Penn.  St.  58.  Clark  323. 

4  Reilly  v.  Philadelphia,  60  Penn.  "  Act  11  March  1846,  ?  4,  P.  L.  115  ; 
St.  467 ;  s.  o.  6  Phila.  228,  528,  592.  Purd.  1089. 

Philadelphia  v.  Lea,  5  Ibid.  77.     Phil 
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tractor  was  chosen  by  a  majority  of  the  property-owners,  it  is  primd 
facie  evidence  of  such  averment.1  In  Pittsburgh,  a  payment  on 
account  to  the  contractor  will  not  avail  against  a  bond  fide  assignee 
without  notice,  the  claim  being  collectible  in  the  name  of  the  city ;  the 
law  and  practice  there  differs  entirely  from  the  system  in  force  in  Phila- 
delphia.2 A  recovery  of  judgment  in  the  scire  facias  suit,  concludes  all 
preliminary  questions ;  it  cannot  be  collaterally  impeached.3 

§2026.  Execution.  The  execution  of  the  judgment  is  by  writ  of 
levari  facias?  and  it  is  provided  by  statute,  that  in  such  case,  the 
sheriff's  handbills  and  advertisements  shall  contain,  at  the  foot  thereof, 
a  memorandum,  setting  forth  the  name  of  the  party  plaintiff,  and  the 
nature  and  character  of  the  claim ;  in  default  whereof,  the  sale  may  be 
set  aside  by  the  court.5  No  sheriffs'  sales  can  be  had  for  any  such 
claims,  except  on  the  first  Mondays  in  January,  April,  July  and  Octo- 
ber.6 The  act  of  1840  provides,  that  no  property  owned  by  minors 
shall  be  sold,  for  such  claim,  until  the  expiration  of  two  years  after  the 
minor  shall  become  of  age  f  but  such  sale  will  divest  the  interest  of  an 
adult  co-owner,  though  the  estate  of  the  minor  is  not  affected.8  No  sale 
can  be  made  under  a  judgment  for  taxes,  unless  the  property  bring 
enough  to  pay  all  the  taxes  in  arrear  to  the  state  and  city;  but  such 
sale  will  be  stayed,  unless  the  city  become  the  purchaser,  subject  to  the 
right  of  redemption.9  A  sale  under  a  municipal  assessment  passes  the 
title,  whether  the  real  owner  be  named  in  the  proceedings,  or  not ;  and 
the  purchaser  need  not  show  that  the  statute  has  been  strictly  complied 
with.10  And  the  proceeds  are  distributable  among  the  several  lien-cred- 
itors, in  the  order  of  priority;  but  if  a  third  person  pay  a  prior  lien  and 
take  an  assignment  thereof,  he  has  no  priority  as  against  a  subsequent 
municipal  claim.11  An  assignee,  however,  of  the  judgment  obtained  takes 
it  with  its  incidents  as  a  preferred  lien.12 

§  2027.  Redemption,  All  sales  for  municipal  claims,  assessments 
for  removing  nuisances,  or  other  municipal  charges  upon  real  estate 
(except  registered  taxes),  are  subject  to  redemption  by  the  owner,  at 
any  time  within  two  years  from  the  date  of  the  acknowledgment  of  the 
sheriff's  deed,  upon  payment  of  all  costs,  and  twenty  per  cent,  upon  the 

1  Philadelphia  v.  Esau,  32  Leg.  Int.  den,  sufficient  to  cover  the  amount  of 
239.  Philadelphia  v.  Collom,  1  W.  N.  all  taxes  due,  with  all  the  costs,  charges 
C.  525.  and  expenses  due  thereon,  together  with 

2  Hutchinson  v.  Pittsburgh,  72  Penn.  all  costs  and  expenses  incident  to  the 
St.  320,  326.  sale,  and  the  judgment  under  which 

3  Soullier  v.  Kern,  69  Penn.  St.  16.  the  same  is  made,  the  collector  of  delin- 

4  See  Board  of  Health  v.  Jones,  1  quent  taxes  is  authorized,  in  his  discre- 
Miles  28.  tion,  either  to  stay  the  sale,  or  to  pur- 

5  Act  11  March  1846,  §5,  P.  L.  115 ;  chase  the  property  in  the  name  and 
Purd.  1089.  behalf  of  the  city,  and  take  title  thereto. 

6  Act  31  January  1862,  P.  L.  9.  Act  16  April  1879,  P.  L.  25. 

7  Act  17  April  1850,  1 10,  P.  L.  413  ;  ,0  Delaney  v.  Gault,  30  Penn.  St.  63. 
Purd.  1089.  "  Mellon  v.  Hartzhorn,  Dist.  Court, 

8  Soullier  v.  Kern,  69  Penn.  St.  16.  Allegheny,  cited  25  Pitts.  L.  J.  266  ; 

9  Act  9  April  1861,  §5,  P.  L.  269;  10  Hageman's  Appeal,  6  W.  N.  C. 
Purd.  1090.    If  an  amount  be  not  bid-  357. 
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amount  for  which  the  property  was  sold.1  But  in  case  of  a  sale  for 
registered  taxes,  the  act  of  1879  provides,  that  it  shall  vest  in  the  pur- 
chaser a  good  and  sufficient  title  to  the  premises,  subject  to  the  right  of 
the  delinquent  owner  to  redeem  the  same,  within  one  year  from  the  date 
of  the  acknowledgment  of  the  sheriff's  deed  therefor,  upon  payment  to 
the  purchaser  of  the  amount  bidden  at  such  sale,  with  ten  per  cent, 
thereon,  and  all  costs,  charges  and  expenses.2  The  act  of  1861  pro- 
vided,3 that  when  the  property  was  purchased  by  the  city,  at  a  sale  for 
taxes,  in  pursuance  of  the  power  thereby  conferred,  it  should  not  become 
irredeemable,  until  six  months'  previous  notice  thereof  had  been  pub- 
lished by  the  city  solicitor,  in  the  manner  required  by' law  in  respect  to 
intended  suits  for  registered  taxes  ;4  and  after  the  period  of  redemption 
had  expired,  the  city  was  required  to  expose  the  property  to  public  sale, 
after  such  notice  as  is  required  in  respect  to  orphans'  court  sales.  No 
such  provision,  however,  is  contained  in  the  act  of  1879,5  which  appears 
to  have  been  intended  to  give  a  more  effectual  remedy  for  the  collection 
of  delinquent  taxes,  and,  probably,  has  repealed  the  act  of  1861,  by 
implication.  By  the  act  of  1856,  any  person  eutitled  to  redeem,  may 
present  a  petition  to  the  court  from  which  the  process  issued,  setting 
forth  the  facts,  and  his  readiness  to  pay  the  redemption-money ;  where- 
upon, a  rule  is  granted  to  show  cause  why  the  purchaser  should  not 
re-convey;  which  is  to  be  served  as  a  summons  in  partition  ;6  and  if  the 
facts  be  proved,  which  give  the  petitioner  a  right  to  redeem,  the  rule  is 
to  be  made  absolute,  and  is  enforcable  by  attachment.7  Since  the  passage 
of  this  act,  a  sale  under  a  municipal  claim  confers  a  defeasible  title  ;  it  is 
defeated  by  a  tender,  within  the  year,  to  the  purchaser  at  the  sheriff's  sale ; 
the  owner  need  not  seek  out  a  grantee  of  the  latter;  but  such  grantee 
may  be  decreed  to  re-convey;8  he  takes  subject  to  the  right  of  redemp- 
tion.9 It  was  held,  under  the  act  of  1849,10  that  the  owner,  after  a  tender 
within  the  year,  could  maintain  ejectment  against  the  purchaser's 
grautee,  at  any  time  within  twenty-one  years — the  defeasible  title  being 
entirely  divested  by  the  tender  j11  whether  he  could  do  so,  under  the  acts 
of  1856  and  1879,  without  first  pursuing  the  statutory  remedy,  has  not 
been  decided. 

V.   Scire  facias  on  a  recognisance  of  bail. 

§  2028.  Recognisance.  A  recognisance  is  an  obligation  of  record, 
with  condition  to  do  some  particular  act,  which  a  man  enters  into  before 
some  court  of  record,  or  magistrate  duly  authorized.12  It  is  not  essential 
to  the  nature  of  a  recognisance,  that  there  should  be  any  sureties  to  it ; 

1  Act  13  May  1856,  <S  11,  P.  L.  569 ;         '  Act  13  May  1856,  J  11.  P.  L.  569 ; 

Purd.  1Q90.  Purd.  1090. 

■'  Act  16  April  1879,  P.  L.  25.  8  Gault's  Appeal,  33  Perm.  St.  94. 

8  Act  9  April  1861,  §5,  P.  L.  269;         9  Philadelphia  v.    Lukens,  3  Phila. 

Purd.    1090.     And   see  supra,  \  2026,  333. 
note  9.  »°  Act  23   January  1849,   3  3,  P.  L 

4  See  supra,  §2021.  686;  Purd.  1090. 

6  Act  16  April  1879,  §4,  P-  L-  25.  ll  Hess  v.  Potts,  32  Penn.  St.  407. 

6  See  supra,  §  1815.  n  Tidd  1083. 
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but  in  recognisances  of  bail  this  is  usually,  if  not  always,  required. 
Recognisances  are  various  in  their  objects,  and  are  authorized  either  by 
the  common  law  or  by  statute ;'  in  this  place,  however,  we  have  to  do 
with  only  a  single  species  of  recognisance — that  of  bail.  For  the  general 
doctrines  of  bail,  the  reader  is  referred  to  those  parts  of  the  first  volume 
of  this  work  which  treat  of  that  subject.2  The  subject  of  the  present 
section  is  the  mode  of  proceeding  upon  forfeited  recognisances  of  bail, 
against  the  sureties  thereto.  In  this  state,  the  remedy  is  by  action  of 
debt  on  the  recognisance,  or  by  scire  facias ;  of  these,  the  former  is,  per- 
haps, the  most  frequent  in  practice,  but  we  shall  here  discuss  the  latter 
only,  inserting,  however,  where  they  are  applicable,  decisions  made  upon 
points  which  have  arisen  in  actions  of  debt. 

§  2029.  Special  bail.  The  stipulation  of  special  bail  is,  that  the 
defendant  shall,  if  condemned,  satisfy  the  plaintiff  his  debt  and  costs,  or 
surrender  himself  to  prison ;  or  that  the  bail  will  do  so  for  him.  If  the 
condition  of  the  recognisance  be  not  complied  with,  it  is  forfeited,  and 
the  bail  are  liable  to  be  sued  thereon,  unless  discharged  in  one  of  the 
modes  hereafter  mentioned.  In  this  state,  since  the  passage  of  the  act 
of  1836,  authorizing  the  sheriff  to  take  a  bail-bond  with  a  like  condition 
as  a  recognisance  of  special  bail,  and  that  of  1842,  abolishing  imprison- 
ment for  debt,  there  are  but  two  cases,  in  which  a  recognisance  of  special 
bail  can  be  taken  by  the  prothonotary,  according  to  the  old  practice — in 
the  first  place,  where  the  sheriff  returns  to  a  capias  issued  in  an  action 
of  tort,  that  he  has  arrested  the  defendant  therein  named,  and  has  him 
in  custody ;  and  secondly,  where  the  defendant's  bail,  in  a  like  case, 
surrenders  him  to  prison,  after  the  return-day  of  the  writ.3  Where 
special  bail  is  taken  by  the  prothonotary,  a  short  minute  thereof  is 
taken  by  him  or  his  clerk,  which  may  afterwards  be  drawn  up  in  form.4 
But  a  recognisance  of  bail,  being  an  obligation  of  record,  must  neces- 
sarily be  taken  in  a  sum  certain ;  and  this  is  the  limit  of  the  respon- 
sibility of  the  sureties.5 

§  2030.  The  manner  in  which  special  bail  may  be  fixed,  and  the  effect 
of  a  surrender,  have  already  been  considered.6  Supposing,  then,  a  ca. 
sa.  to  have  been  duly  issued  and  returned,  and  no  surrender  to  have 
been  made,  it  is  the  right  of  the  plaintiff  to  proceed  against  the  bail  by 
writ  of  scire  facias.  The  writ  issues,  upon  a  proper  prcecipe,  from  the 
court  in  which  the  original  action  was  brought,  and  begins  by  stating 
the  recognisance,  after  which  the  judgment  is  set  forth,  prout  patet  per 
recordum.  It  then  states  that  the  principal  has  not  paid  the  debt  or 
damages  recovered,  nor  rendered  himself  into  custody ;  and  concludes 

1  Tidd  1083.  A   paper,  signed   by  two   persons,  in 

2  See  supra,  g  298,  et  seq.  which  they  acknowledge  themselves 
8  Act  of  1836,  I  19.  to  be  bound  to  the  plaintiff,  as  special 
'  Moore  v.  McBride,  1  P.  &  W.  148.  bail  for  the  defendant,  not  taken  be- 

See  this  case  for  a  short  minute  of  a  fore  any  officer,  is  utterly  void.     Nice 

recognisance  of  special  bail,  which  was  v.   Bowman,   6    Watts  26.     And  see 

held'sufficient ;  and  also  for  the  form  Ayres  v.  Sweigart,  Ibid.  191. 

used  in  the  English  courts.  6  See  supra,  <S  318-9. 
5  Fletcher  v.  Tichnor,  1  Phila.  527. 
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by  requiring  the  sheriff  to  make  known  to  the  bail,  that  they  be  before 
the  court  on  the  return-day,  to  show  if  they  have  or  know  of  anything 
to  say  for  themselves,  why  the  plaintiff  ought  not  to  have  execution 
against  them  for  the  debt  or  damages,  according  to  the  force,  form  and 
effect  of  the  recognisance,  if  it  shall  seem  expedient  for  them  so  to  do ; 
and  further  to  do  and  receive  what  the  court  shall  consider  of  them  in 
that  behalf.1  If  the  defendant  show  no  sufficient  cause,  or  the  defendant 
do  not  surrender  himself,  the  plaintiff  may  have  judgment  against  the 
bail,  as  in  other  actions,  and  take  out  process  of  execution  against 
them.2 

§  2031.  Pleadings.  The  bail  may  plead  nul  tiel  record,  which,  in 
this  state,  only  puts  in  issue  the  recognisance ;  a  variance  between  the 
recital  of  the  original  action  and  the  record,  should  be  specially  pleaded.8 
And  he  may  also  plead  specially  that  another  person  of  the  same  name 
and  description  became  bail,  and  traverse  that  he  is  the  person  named  in 
the  bail-piece — this  does  not  contradict  the  record  f  he  may  also  plead 
payment  by,  or  a  release  to,  the  principal  or  bail ;  or  that  the  prin- 
cipal surrendered  himself,  or  was  rendered  by  the  bail,  before  the  return 
of  the  ca.  sa.b  But  the  bail  cannot  plead  the  principal's  discharge  in 
bankruptcy ;  he  can  only  take  advantage  of  it,  by  a  motion  to  enter  an 
exoneretur  on  the  bail-piece.6  And  it  is  not  a  good  plea,  that  the  bail- 
piece  was  acknowledged  after  judgment  had  been  obtained  in  the 
original  action,  and  was,  therefore,  void;  for  a  record  cannot,  in  plead- 
ing, be  impeached,  if  affected  by  any  supposed  defect  or  illegality  in 
the  transaction  on  which  it  was  founded,  nor  can  there  be  any  allegation 
against  the  validity  of  a  record  ;7  but  a  reversal  of  the  judgment 
against  the  principal  is  a  good  plea.8 

§  2032.  The  bail  must  plead  the  fact  that  no  ca.  sa.  had  issued  against 
the  principal  ;9  but  if  evidence  be  given,  without  such  plea,  and  without 
objection,  and  the  court  err  in  their  opinion  upon  the  effect  of  such 
evidence,  the  judgment  will  be  reversed.10    If  the  writ  actually  issued  be 

1  Tidd  1100:  45.     In  Hayton  v.  Wilkinson,   1  Hall 

2  3  Bl.  Com.  417.  The  obligation  L.  J.  261,  the  circuit  court  of  the  Dni- 
of  the  bail  being  founded  on  contract,  ted  States  for  the  district  of  Maryland 
it  would  seem,  that  a  ca.  sa.  cannot  held,  that  the  proper  mode  of  bringing 
issue  on  the  judgment ;  and  that  the  before  the  court,  the  defendant's  dis- 
bail  are  entitled  to  the  benefit  of  the  charge  under  a  state  insolvent  law,  as 
exemption  law,  though  the  action  be  against  a  foreign  creditor,  was  by  plea, 
one  ex  delicto.  In  the  analogous  case,  And  it  is  said,  he  may  plead  a  dis- 
->f  a  judgment  for  costs  in  favor  of  charge  of  the,  principal  from  arrest,  by 
a  defendant,  in  an  action  of  trover,  it  u,  court  of  competent  authority,  though 
was  held,  that  the  plaintiff  could  claim  such  discharge  be  erroneous.  Lopeman 
the  benefit  of  the  exemption  law.  Lane  v.  Henderson,  4  Penn.  St.  232  :  Gibson, 
v.  Baker,  2  Gr.  424.  C.  J. 

3  Cooper  v.  Gray,  10  Watts  440.  See  '  Green  v.  Ovington.  16  Johns.  55. 
this  case,  as  to  what  is  not  a  material  8  Short  v.  Hooker,  40  How.  Pr.  420. 
variance.  9  Cockran  v.  Drake,  3  Harrison  9. 

4  Renoard  o.  Noble,  2  Johns.  Cas.  Dudlow  v.  Watchorn,  16  East  39. 
293.   See  Suer  v.  Beerback,  3  Keb.  771.  Thackray  v.  Harris,  1  B.  &  Aid.  '2\2. 

6  2  Saund.  72  t.  '»  Brotherline   v.    Mallory,    8   Watts 

6  Donnelly  v.  Dunn,  2  Bos.  &  Pul.      132. 
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void,  it  is  as  none  j1  but  if  the  writ  be  merely  irregular,  as,  if  it  was  sued 
out  after  a  year,  without  a  scire  facias,"  or  made  returnable  on  a  day  out 
of  term,3  the  bail  cannot  take  advantage  of  this  irregularity  by  plead- 
ing. The  practice  of  the  court,  however,  is  pleadable,  where  the  merits 
of  the  case  depend  upon  it  f  as,  if  the  principal  die,  or  be  surrendered 
before  the  return  of  the  ca.  sa.,  this  will  operate  in  excuse  of  performance, 
and  the  bail  may  plead  it  in  their  discharge.5  But  it  is  not  a  good  plea, 
that  the  principal  died  before  the  issuing,6  or  after  the  return  of  the  ca. 
sa.  ;7  for  though  a  plea  that  the  principal  died  before  the  writ  issued,  be 
conclusive,  if  found  for  the  defendant,  yet,  it  is  not  so,  if  found  for  the 
plaintiff,  inasmuch  as  the  principal  might  still  have  died  after  the  issuing 
and  before  the  return  of  the  writ :  and  where  the  principal  dies  after  the 
return  of  the  ca.  sa.,  although  before  the  return  is  actually  filed,  it  will 
not  discharge  the  bail ;  for  upon  the  return  of  non  est  inventus,  their 
recognisance  is  in  strictness  forfeited ;  and  though  a  render  afterwards, 
and  before  the  return  of  the  scire  facias,  is  allowed,  yet  that  is  merely 
ex  gratia,  and  not  ex  debito  justitice,  and,  therefore,  cannot  be  pleaded.8 
To  a  plea  of  the  death  of  the*  principal,  before  the  return  of  the  ca.  sa., 
the  plaintiff,  in  his  replication,  must  set  forth  the  writ,  and  that  the  prin- 
cipal was  alive  at  the  return  of  it  ;9  and  such  replication  must  conclude 
with  a  verification. 

§  2033.  Judgment.  The  judgment  for  the  plaintiff  is  for  the  amount 
of  the  original  judgment,  but  no  damages  are  allowed  in  this  action  ;10 
the  judgment  upon  the  scire  facias  is,  that  the  plaintiff  have  execution 
against  the  bail,  of  the  judgment  against  the  principal,  and  consequently, 
damages  arising  after  the  judgment  cannot  be  included.11  The  bail  are 
only  liable  to  the  costs  of  suit,  by  the  statute  8  &  9  W.  III.,  c.  11,  §  3, 
and  damages  by  reason  of  the  delay  of  execution  are  not  costs  in  the 
cause  ;12  and  for  this  reason,  it  is  more  advisable  to  proceed  against  the 
bail  by  action  of  debt,  in  which  damages  are  recoverable.  The  bail  is 
entitled  to  the  statutory  stay  of  execution  upon  the  judgment ;  the 
process  is  a  writ  founded  on  a  contract ;  and  the  judgment  is  attended 
with  all  the  incidents  of  one  founded  on  an  original  undertaking ;  the 
bail,  by  his  contract,  expressly  waives  none  of  them,  and  there  is  no 

1  Cholmley  v.  Veal,  6  Mod.  304.  must  be  pleaded.     State  v.  Crane.  2 

3  Gillespie  v.  White,  16  Johns.  117.      Harrison  191. 

8  Campbell  v.   Cumming,    3    Burr.         6  10  Mod.  267,  304. 
H87  '  Glyn  v.  Yates,  1  Str.  511.  12  Mod. 

4  Dudlow  v.  Watchorn,  16  East  39.      112,  236.     2  Taunt.  246. 

Gillespie  v.  White,  16  Johns.  120.  8  2  Saund.  72  t.     Olcott  v.  Lilly,  4 

6  2  Saund.  72  t.    12  Mod.  601.    The  Johns.  407. 

defendant  ought  to  show  in  his  plea,  9  Carth.  4. 

when  the  principal  died.     Williams  v.  10  Knox   v.    Costello,   3   Burr.  1791. 

Vaughan,  Cro.  Jac.  97.     See  10  Mod.  2  Saund.  72  w. 

267.     The  death  of  the  principal,  after  "  Anon.,  2  Hayw.  378. 

the  bail  have  become  fixed,  is  no  de-  12  Fanshaw  v.  Morrison,  1  Salk.  208. 

fence.     Gauntley  v.  Wheeler,  4  Lans.  And  see  Constable  v.  Colden,  2  Johns. 

491.     The  death  of  the  principal,  be-  480. 
fore    the   recognisance   was  forfeited, 
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reason  to  suppose  he  does  so  by  implication.1  By  the  same  course  of 
reasoning,  he  is  exempted  from  execution  against  the  person ;  and  is 
entitled  to  the  benefit  of  the  exemption  law.2 

§  2034.  Bail  on  appeal.  The  act  of  1845  prescribes,  that  the  bail 
in  cases  of  appeal  from  the  judgments  of  justices  of  the  peace,  and  from 
awards  of  arbitrators,  shall  be  bail  absolute,  in  double  the  probable 
amount  of  costs  accrued  and  likely  to  accrue,  with  one  or  more  suffi- 
cient sureties,  conditioned  for  the  payment  of  all  costs  accrued,  or  that 
may  be  legally  recovered,  against  the  appellants.3  In  suits  for  wages, 
the  appellant  is  required  to  give  bail  absolute,  conditioned  for  the  pay- 
ment of  the  debt,  interest  and  costs,  in  case  of  a  recovery  ;4  so,  a  corpora- 
tion, on  appealing  from  the  judgment  of  a  justice,  must  give  bail  for  the 
payment  of  the  debt,  interest  and  costs  ;5  but  on  appeal  from  an  award, 
a  corporation  is  only  required  to  give  security  for  costs.6  Executors, 
administrators7  and  guardians8  are  not  required  to  give  bail,  on  appeal 
from  the  judgment  of  a  justice;  and  the  act  of  1836  extends  the  privi- 
lege of  appealing  from  an  award  of  arbitrators,  without  bail,  to  all 
natural  persons  suing  or  sued  in  a  representative  character,  and  to 
minors  ;9  so  also,  municipal  corporations  are  not  required  to  give  bail 
on  appeal.10  But  since  the  abolition  of  special  bail,  a  female  must  give 
security  on  an  appeal,  in  the  same  form  as  any  other  defendant.11  The 
recognisance  must  be  taken  by  the  justice  who  rendered  the  judgment.12 

§  2035.  Form  of  recognisance.  It  is  sufficient,  that  the  note  of  the 
recognisance,  taken  by  a  justice,  contain  the  substance  of  the  require- 
ments of  the  statute,  from  which  a  formal  one  may  be  made  up ;  as, 
where  the  surety  acknowledged  himself  "bound  as  absolute  bail,  in  the 
sum  of  twenty  dollars,  or  such  sum  as  may  be  necessary  to  pay  all  costs 
that  have  or  may  accrue  in  this  case,  in  prosecuting  this  appeal."13  The 
recognisance  need  not  be  in  the  very  words  of  the  statute,  so  that  it 
comply  with  it  in  substance  ;14  thus,  a  recognisance  in  a  sum  certain, 
"on  condition  that  the  defendant  shall  appear  at  the  next  court  of  com- 
mon pleas,  to  prosecute  his  appeal  with  effect,"  is  sufficient,  under  the 
statute ;  for  though  the  act  requires  the  bail  to  be  bound  for  the  payment 

1  Wolfe  v.  Nesbit,  4  W.  &  S.  313 ;     Railway  Co.,  3  Pitts.  232. 

Gibson,  C.  J.  7  Act  20  March  1810,  §4;  5  Sm.  L. 

2  See  Lane  v.  Baker,  2  Gr.  424.  163  ;  Purd.  859. 

3  Act  20  March  1845,  P.  L.  188 ;  8  Act  27  March  1833,  P.  L.  99 ; 
Purd.  860.  Purd.  860. 

4  Act  9  April  1872,  §  5,  P.  L.  48  ;  8  Act  16  June  1836,  §  31,  P.  L.  724; 
Purd.  1464.  And  this  must  appear  on  Purd.  86.  And  see  act  3  May  1852, 
the  face  of  the  record.     Delaware  and  P.  L.  541 ;  Purd.  87. 

Hudson  Canal  Co.  v.  Loftus,  71  Penn.        10  King  v.   Penn   District,  1    Phila. 

St.  418.  402. 

6  Act  15  March   1847,  P.  L.  361;        »  Johnson  v.  Fackney,  1  Clark  501. 
Purd.  288.     Germantown  and  Perkio-        lz  Columbia   Fire   Insurance   Co.    v. 

men  Turnpike  Co.  v.  Naglee,  9  S.  &  R.  Sweigart,  9  L.  Bar  138. 
227.  13  Seidenstriker  v.  Buffum,  14  Penn. 

6  Act  25  April  1850,  §  12,  P.  L.  571 ;  St.  158. 
Purd.  288.     Erie  and  Allegheny  Rail-       "  Witman  v.  Ely,  4  S.  &  R.  260. 
road  Co.  v.  Atlantic  and  Great  Western 
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of  the  costs,  yet,  this  was  intended  to  fix,  not  the  form  of  the  recogni- 
sance, but  the  duty  of  the  bail.  A  short  recognisance  is  not  void,  for 
not  setting  out  the  terms  on  which  the  bail  shall  be  relieved  from  the 
penalty  of  the  recognisance  ;J  it  is  sufficient,  that  the  condition  specify 
the  measure  of  liability;2  where  the  docket-entry  fairly  shows  that 
bail  for  an  appeal  was  entered,  in  a  fixed  sum,  "aocording  to  act  of 
assembly,"  it  is  a  sufficient  recognisance.3  But  unless  the  recognisance 
show  on  its  face  whether  it  was  intended  to  secure  an  appeal,  or  a  stay 
of  execution,  it  cannot  be  supported.4 

§  2036.  Of  the  scire  facias.  If  the  appellee  recover  judgment  on 
the  appeal,  a  scire  facias  upon  the  recognisance  of  bail  must  be  issued 
out  of  the  court  of  common  pleas,  where  the  record  remains ;  by  the 
filing  of  the  recognisance,  it  becomes  a  record  of  that  court.  The  justice 
has  no, jurisdiction  to  issue  a  scire  facias  thereon,  after  judgment  on  the 
appeal  ;5  but  if  the  appellant  neglect  to  file  his  appeal,  or  if  the  same 
be  dismissed,  the  writ  issues  from  the  justice's  court.  The  bail  remains 
liable,  though  the  appeal  be  dismissed,  because  not  filed  in  time.6  The 
writ  must  recite  the  action,  and  show  the  authority  of  the  justice  to  take 
the  recognisance  ;7  and  must  allege  some  fact  which  entitles  the  plain- 
tiff to  execution.8  It  must  be  served  in  the  same  manner  as  a  sum- 
mons ;9  and  a  default  may  be  taken  at  the  same  time,  and  in  the  same 
manner,  as  in  a  case  commenced  by  summons.10 

§  2037.  Pleadings.  The  most  common  pleas  are  payment,  with 
notice  of  special  matter,  and  nul  tiel  record.  The  latter  plea  is  that  by 
which  objection  is  made  to  the  want  of  correspondence  between  the  writ 
and  the  recognisance ;  but  where  the  recognisance  is  defective  in  form, 
it  is  not  always  safe  to  rely  on  this  plea ;  for  our  courts,  in  considera- 
tion of  the  prevalent  ignorance  of  legal  forms  among  justices  of  the 
peace,  and  of  the  injustice  that  would  be  done  to  suitors,  if  their  records 
were  construed  strictly,  have  frequently  held  these  recognisances  suffi- 
cient, although  they  might  not  be  framed  in  strict  accordance  with  the 
words  of  the  act.11  Where  the  transcript,  from  a  justice  of  the  peace,  of 
a  record,  professing  to  have  been  that  of  a  scire  facias  on  a  recognisance 
for  stay  of  execution,  does  not  show  that  the  recognisance  filed  with  it 
was  ever  before  the  magistrate,  or  was  the  subject  of  the  action  in  which 
the  appeal  was  taken,  it  is  fatal,  on  a  plea  of  nul  tiel  record.12  Where, 
after  an  award,  the  court,  on  appeal  by  the  defendant,  permitted  the 
plaintiff  to  add  other  plaintiffs,  and  a  scire  facias  was  sued  out  on  the 


1  Murray  v.   Hazlett,  19  Penn.  St.  7  Barr  v.  Hall,  3  Watts  298. 
356-8.     Ross  v.  Dysart,  24  Ibid.  395.  8  Williamson  i>.  Mitchell,  1  P.  &W.9. 
Rhey  v.  Baird,  51  Ibid.  85.  9  Buchanan  v.  Specht,  1  Phila.  252. 

2  Hardy  v.  Watts,  22  Penn.  St.  35.  I0  Act  13  June  1836,  I  36,  P.  L.  579; 
s  Harvey    v.    Beach,    38  Penn.    St.  Purd.  45. 

500.  u  Ingham  v.   Tracy,   5    Watts  533. 

4  Meeker  v.  Brackney,  35  Penn.  St.  See  opinion  of  Gibson,  C.  J.,  and  cases 

276.  therein  cited. 

»  Smith  ».  Wilds,  2  Bro.  190.  I2  Kirk    v.   Aechternacht,    1    Phila. 

•  Mair's  Estate,  34  Leg.  Int.  20.  426. 
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recognisance  of  bail  given  by  the  defendant,  reciting  a  suit  in  the  names 
of  the  additional  plaintiffs,  as  well  as  of  the  original  plaintiff,  this  was 
held  to  be  fatal,  on  a  plea  of  nul  tiel  record.1  The  issue  on  the  plea  of  nul 
tiel  record  is  to  be  tried  by  inspection  of  the  transcript  and  recognisance 
on  file,  and  not  by  the  justice's  docket;2  and  as  the  filing  of  the  trans- 
script  of  the  recognisance  makes  it  a  record  of  the  common  pleas,  the 
issue  is  triable  by  the  record,  not  by  a  jury.3  The  defendant  cannot, 
under  the  plea  of  payment,  take  advantage  of  any  want  of  form  or  sub- 
stance in  the  recognisance  given  in  evidence  to  support  the  writ,  which 
recited  one  in  due  and  proper  form.4 

§  2038.  Bail  in  error.  By  the  recognisance  of  bail  upon  a  writ  of 
error,  already  noticed,6  the  plaintiff  or  plaintiffs  in  error  become  bound 
with  sufficient  surety,6  in  double  the  sum  adjudged  to  be  recovered  by 
the  former  judgment,  to  prosecute  the  writ  of  error  with  effect;  ,also,  to 
pay  and  satisfy,  if  such  judgment  shall  be  affirmed,  the  debt  or  damages 
and  costs,  and  all  costs  to  be  awarded  for  the  delay  of  execution.  If, 
therefore,  the  writ  of  error  be  non-prossed  or  discontinued,  or  the  judg- 
ment affirmed,  the  defendant  in  error  may  proceed  against  the  bail,  sev- 
erally, or  jointly  with  the  principal,  upon  the  recognisance,  by  action  of 
debt  or  scire  facias,  at  his  election.  But  the  bail  in  error  are  not  liable 
upon  their  recognisance,  if  the  writ  of  error  be  non-prossed,  under  the 
rule  of  court,  for  their  failure  to  justify,  this  not  being  the  non-pros,  con- 
templated by  the  act  of  1836.7  The  recognisance  is,  however,  forfeited, 
if  the  plaintiff  in  error  non-pros,  the  writ,  by  agreement  with  the  other 
party,  provided  there  be  no  fraud  or  collusion  ;  such  fraud  cannot  be 
given  in  evidence  under  the  plea  of  nul  tiel  record,  or  payment,  but 
ought  to  be  specially  pleaded.8  As  nothing  short  of  a  release  or  satis- 
faction of  the  judgment,  will  excuse  the  bail,  there  is  no  necessity  for 
the  previous  issuing  of  an  execution  against  the  original  debtor.9 

§  2039.  Although,  in  some  respects,  this  process  is  considered  asa  new 
action,  yet  it  is  a  judicial  writ,  founded  on  a  judgment  or  recognisance ; 
the  condition  is  incorporated  with  the  recognisance,  and  not  by  way  of 
defeasance ;  they  form  but  one  record,  and  must,  therefore,  be  stated  in 
the  scire  facias,  which  must  also  state  the  affirmance  of  the  judgment,  to 
show  that  the  bail  have  become  liable.10  From  its  form,  and  the  nature 
of  the  proceeding  upon  it,  this  writ  must  be  brought  in  that  court  where 
the  record  remains ;  for,  after  stating  the  proceedings  in  the  suit  ou 
which  the  bail  became  liable,  it  always  contains  the  averment,  "  as  by 
the  said  record,  and  proceeding  therein,  remaining  in  our  said  court, 
manifestly  appears  ;"u    and,  therefore,  the  recognisance  must   be  sued 

1  Fullerton  v.  Campbell,  25    Penn.     Rheem  v.   Naugatuck  Wheel  Co.,  S3 
St.  345.  Penn.    St.    358.     Henry   v.   Boyle,    1 

2  Bell  v.  Murphy,  6  W.  &  S.  50.  Miles  386. 

3  Oliver  v.  Foster,  3  Clark  388.  '  Tilden   v.    Worrell,   30  Penn.  St. 
1  Abbott  v.  Lvon,  4  W.  &  S.  38.            272;  s.  c.  14  Leg.  Int.  132. 

6  Vol.  i.,  %  839.  8  Share  v.  Hunt,  9.  S.  &  R.  404. 

6  The  statute  of  3  Jac.  L,  c.  8,  made  9  Smith  v.  Ramsay,  6  S.  &  R.  573. 

perpetual  by  3  Car.  I.,u.  4,  §4,  requires  10  Tidd  1101-2.     2  Saund.  72  b. 

two   sureties   on  writs   of  error.     See  u  A  scire  facias  cannot  be  maintained 
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out  in  the  court  of  common  pleas  in  which  the  action  was  originally 
instituted,  and  to  which  the  record  is  directed,  by  the  act  of  1836,  to  be 
remitted,  on  affirmance  of  the  judgment.  And  it  is  no  defence  to  a 
scire  facias  on  the  recognisance,  that  the  defendant  in  the  original  suit 
had  died  between  verdict  and  judgment,  and  that  such  death  was  not 
known  until  after  the  writ  of  error  issued  in  which  this  recognisance 
was  taken.1 

§  2040.  Bail  on  certiorari.  Of  a  nature  somewhat  similar,  is  the 
scire  facias  issued  against  the  bail  upon  a  writ  of  certiorari  to  a  magis- 
trate's judgment ;  the  recognisance,  and  the  proceedings  upon  it,  being 
in  form  nearly  alike  to  those  in  cases  of  writs  of  error.2  There  is  this 
difference,  however,  between  them,  that  upon  the  decision  of  the  court 
above,  the  record  is  remitted  to  the  inferior  court,  and  the  judgment  is 
there  effectuated ;  whereas,  upon  the  determination  of  a  writ  of  certio- 
rari, the  record  is  retained,  and  the  scire  facias  issues  immediately  from 
the  court  of  common  pleas,  upon  the  recognisance,3  which,  as  in  case  of 
a  writ  of  error,  is  conditioned  for  the  payment  of  the  debt,  &c,  upon 
default  in  prosecuting  the  writ  with  effect,  or  upon  affirmance  of  the 
judgment.4  The  writ  is  made  returnable,  and  is  served  in  the  same 
manner  as  other  writs  of  scire  facias,  after  which  the  defendant  may  be 
defaulted  for  want  of  an  appearance  or  an  affidavit  of  defence,  or  issue 
may  be  joined  and  trial  had,  as  in  other  actions.  In  this  proceeding, 
the  defendant  or  his  surety  cannot  allege,  as  a  defence,  that  the  writ  of 
certiorari  was  not  allowed,  after  having  had  all  the  benefit  of  the  writ 
before  the  court  of  commoirpleas  ;  nor,  under  the  plea  of  payment,  can 
he  draw  the  validity  of  the  recognisance  into  question  before  the  jury, 
by  offering  evidence  which  he  has  offered  on  the  issue  of  nul  tiel  record, 
before  the.  court.5 

§  2041.  Bail  for  stay  of  execution.  The  nature  of  the  recogni- 
sance for  stay  of  execution,  under  our  act  of  assembly,  has  been  stated 
in  our  former  volume.6  The  principal  and  surety  being  both  liable  for 
the  same  debt,  although  by  different  responsibilities,  it  is  clear,  that  the 
plaintiff  may  pursue  either  or  both  at  the  same  time,  after  the  expira- 
tion of  the  cesset;  and  even  after  a  levy  on  the  real  estate  of  the  prin- 
cipal, he  may  proceed  by  an  action  of  scire  facias  against  the   bail, 

in  the  supreme  court,  on  a  recognisance  already  or  may  become  due,  up  to  the 

of  bail  in  error,  though  entered  in  that  time  of  the  final  determination  of  the 

that  court.     Smith  v.  Ramsay,  6  S.  &  suit,  in  the  event  of  its  being  deter- 

R.  573.  mined  against  the  party  suing  out  the 

1  Chase  v.  Hodges,  2  Penn.  St.  48.  writ.     Act  24  March  1865,  P.  L.  750  ; 

2  See  vol.  i.,  ?  889.  Purd.  886.     See   Clapp  v.   Senneff,  7 

3  Robbins  v.   Whitman,  1  Dall.  410.  Phila.  214.     Unless  such  recognisance 
Bssler  v.  Johnson,  25  Penn.  St.  350.  be  given,  the  certiorari  will  be  quashed. 
Otherwise,  if  the  writ  be  non-prossed.  Hutchinson  v.  Vansoriver,  6  Ibid.  39. 
Welkerv.  Welker,  3  P.  &  W.  21.  6  Patton  v.  Miller,  13   S.  &  R.  254. 

4  In  Philadelphia,  on  a  certiorari  in  Since  the  act  26  April  1855,  \  2,  P.  L. 
a  landlord  and  tenant  case,  the  recog-  304,  no  special  allocatur  is  required, 
nisance  is  conditioned  for  the  payment  See  McGinnis  v.  Vernon,  67  Penn.  St. 
of  all  costs  which  have  already  or  may  149. 

accrue,  and  of   the  rent  which    has         6  Vol.  i.,  \  1033  et  seq. 
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although  he  can  recover  but  one  satisfaction ;  the  remedies  being  con- 
current, the  doctrine  of  election  is  not  applicable.1  If  the  security  for 
the  stay  be  entered,  after  the  time  allowed  for  it  has  expired,  the  plain- 
tiff may  treat  it  as  a  nullity;  but  if  he  accept  and  act  upon  the  recog- 
nisance, he  cannot  afterwards  treat  it  as  such  ;2  on  the  other  hand,  the 
plaintiff  does  not  lose  the  benefit  of  the  recognisance,  nor  is  it  annulled, 
although  he  should  issue  a  fieri  facias  against  the  original  defendant, 
within  the  time  of  stay  allowed  by  law,  and  obtain  part  of  the  debt, 
under  a  menace  of  levying  the  execution ;  such  an  execution  would  be 
a  nullity,  and  trespass  would  lie  against  the  plaintiff  or  prothonotary  for 
issuing  it.3 

§  2042.  Upon  default  of  payment  by  the  principal,  at  the  day  stated, 
the  bail  becomes  liable  absolutely,  and  may  be  immediately  proceeded 
against  by  action  of  debt,  or  by  scire  facias  on  the  recognisance,  which 
latter  process  is,  in  this  instance,  in  the  nature  of  a  new  original.  The 
writ  must  follow  the  record  accurately,  or  it  will  be  bad  on  nul  tiel  record ; 
if,  upon  inspection,  it  appear  that  the  recognisance  filed  is  entirely 
different  from  that  stated  in  the  writ,  the  defendant  must  have  judg- 
ment.4 But  a  variance  between  the  writ  and  the  recognisance,  in  the 
name  of  one  of  the  plaintiffs,  cannot  be  taken  advantage  of,  under  the 
plea  of  nul  tiel  record;  so,  the  recital  in  the  writ  of  an  erroneous  date  of 
the  recognisance,  is  not  a  material  variance,  especially,  if  the  true  date  be 
uncertain.  An  objection,  however,  that  the  writ  issued  before  the  moneys 
secured  by  the  recognisance  were  payable,  must  be  specially  pleaded.5 
The  surety  is  not  discharged  merely  by  reason  of  a  fieri  facias  on  the 
original  judgment  having  been  stayed  by  the  plaintiff's  attorney,  before 
levy  ;6  nor  is  he  discharged  by  a  mere  gratuitous  indulgence  of  the 
principal  f  nor  by  an  attachment  of  the  judgment  in  the  hands  of 
the  principal,  and  a  payment  by  him,  where  the  attachment  was  founded 
on  a  void  judgment  ;8  nor  can  he  object  that  the  recognisance  was  not 
legally  taken.9  But  an  affidavit  of  defence,  averring  that  the  plaintiff 
had  issued  execution  upon  the  original  judgment  upon  which  a  levy  was 
made,  and  enough  money  collected  to  pay  the  debt,  interest  and  costs,  is 
sufficient  to  prevent  judgment.10  The  action  is  within  the  compulsory 
arbitration  law  ;u  and  there  is  no  difference  between  the  trial  of  such 
suit,  and  that  of  any  other  action.  The  plaintiff  cannot  give  evidence 
that   the   defendant  has   received   counter-security   from   the   original 

1  Patterson  v.  Swan,  9  S.  &.  R.  16.  6  Morrison  v.  Hartman,  14  Penn.  St. 

2  Roup  v.  Waldhouer,  12  S.  &  R.  26.  55. 

3  Milliken  v.  Brown,  10  S.  &  R.  188.  '  Todd  v.  Blair,  cited  3  P.  &  W. 
Such   execution  is  irregular,   but  not  440. 

void ;  its  validity  cannot  be  questioned  s  Calhoun  v.  Logan,  22  Penn.  St.  46. 

by    a    subsequent    execution-creditor.  9  Clark   v.  McCamman,  7  W.  &  S. 

Stewart  v.  Stacker,  13  Ibid.  199.    Wil-  469.     And  see  Withers  v.  Livezey,  1 

kinson's  Appeal,  65  Penn.  St.  189.  Ibid.  433. 

4  Kirk  v.  Aechternacht,  1  Phila.  10  Christy  v.  Bohlen,  5  Penn.  St.  38. 
426.  See  Clayton  ».  Neff,  1  W.  N.  C.  430. 

6  Cooper  v.  Gray,  10  "Watts  440.  "  Pottit  v.  Wingate,  25  Penn.  St.  74. 
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debtor.1     If  judgment  be  obtained  against  the  surety,  be  is  not  entitled 
to  a  stay  of  execution  thereon.2 

§  2043.  Pledges  in  replevin.  At  common  law,  the  sheriff  was  re- 
quired, on  a  writ  of  replevin,  to  take  pledges  to  prosecute,  as  in  other 
personal  actions ;  but  by  the  statute  of  Westminster  II.,  c.  2,  it  was 
ordained  that  he  should  also  take  pledges  for  a  return  of  the  goods,  if  a> 
return  should  be  awarded.3  Prior  to  that  statute,  if  the  plaintiff  in. 
replevin  was  nonsuit,  or  the  defendant  recovered  a  judgment,  his  remedy 
was  by  writ  of  retorno  habendo,  and  if  the  sheriff  returned  that  the- 
goods  were  "eloigned,"  then  by  writ  of  capias  in  withernam,  whereby 
the  sheriff  was  commanded  to  take  other  goods  of  the  plaintiff  of  equal 
value,  and  deliver  them  to  the  defendant,  to  be  by  him  detained  irre- 
plevisable, until  the  goods  first  taken  should  be  forthcoming.4  But  after 
the  passage  of  that  statute,  as  the  pledges  were  responsible  for  a  return 
of  the  goods,  it  was  held,  that  the  defendant  had  his  optioD,  either  to 
sue  out  the  common-law  writ  of  capias  in  withernam,  or  to  take  a  writ 
of  scire  facias  against  the  pledges,  to  show  cause  why  their  goods,  to  the 
value  of  those  eloigned,  should  not  be  delivered  to  the  defendant.5 
And  if  that  process  proved  fruitless,  then  a  scire  facias  was  awarded 
against  the  sheriff  himself,  that  he  render  to  the  defendant  as  many 
goods.6  A  modern  writer  on  the  law  of  replevin  states  that  a  capias 
in  withernam  must  be  taken  out  and  returned  nihil,  before  the  issuing  of 
a  scire  facias  against  the  pledges  ;7  but  Lord  Coke  says,8  "  If  the  retorn 
of  pledges  be  upon  a  writ  of  replevin,  then  if  the  plaintiff  be  nonsuit, 
&c,  if  upon  the  writ  de  retorno  habendo,  the  sheriff  return  averia  elon- 
gata,  &c,  the  defendant  may  have  a  writ  to  have  retorn  of  the  beasts 
of  the  pledges ;  but  if  the  deliverance  was  by  plaint,  because  in  that 
case  the  pledges  do  not  appear  to  the  court,  the  defendant  can  have  no 
such  writ.9  And  if,  upon  the  writ  to  have  retorn  of  the  beasts  of  the 
pledges,  the  sheriff  retorn  nihil,  then  may  the  defendant  have  a  scire 
facias  against  the  sheriff  quod  reddat  ei  tot  averia,  or  tot  catalla.''  And 
Fitzherbert  says,10  "If  the  defendant  hath  a  return  awarded  for  him,  and 
he  sueth  a  writ  de  retorno  habendo,  and  the  sheriff  return  upon  the 
pluries,  quod  averia  elongata  sunt,  &c,  he  shall  have  a  scire  facias  against 
the  pledges,  &c,  according  unto  the  statute  of  West.  II.,  and  if  they 
have  nothing,  then  he  shall  have  withernam,  against  the  plaintiff,  of  the 
plaintiff's  cattle,  &c."u  In  a  case  in  B.  R.,  36  Car.  II.,  a  scire  facias  issued 

1  "Withers  v.  Livezey,  1  W.  &  S.  433.        7  The  note  to  1  Wms.  Saund.  195,  is 

2  Act   25    April   1850,    §  28,   P.   L.     not  very  clear  upon  this  subject. 
574  ;  Purd.  635.     Edwards  v.  Hocker,         8  2  Inst.  340. 

1  Phila.  92.  9  The  defendant  may  have  such  writ, 

3  Gilb.  Dist.  65.  Tibbal  v.  Cahoon,  where  the  plaint  is  removed  to  the 
10  Watts  235.  The  replevin  was  a  king's  bench  by  writ  of  certiorari, 
vicontiel  writ,  commanding  the  sheriff  Dorrington  v.  Edwin,  3  Mod.  56. 

to  hear  the  plaint,  and  to  cause  justice  to  )0  P.  N.  B.  74. 

be  done  thereupon  between  the  parties.  n  The  avowant  may  have  withernam 

1  Gilb.  Dist.  94.  notwithstanding,  for  it  was  at  common 

6  Tidd  1038.     2  Sell.  Pr.  178.  law ;    7   Kic.  II.     See   Bellewe's  Cas. 

6  1  Saund.  195  a.  344. 
vol.  ii. — 24 
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against  the  pledges  in  replevin,  immediately  after  a  return  of  "eloigned" 
to  the  retorno  habendo,  and  though  the  case  was  contested  on  other 
grounds,  the  want  of  a  previous  capias  in  withernam  was  not  suggested, 
and  judgment  was  given  that  the  pledges  were  liable.1  This  practice, 
however,  does  not  prevail  in  modern  times,  for  now,  upon  the  return  of 
elongata  to  the  writ  of  retorno  habendo,  it  is  no  longer  necessary  to  sue 
out  a  capias  in  withernam  against  the  plaintiff,  or  a  scire  facias  against 
the  pledges  or  sheriff;  but  the  defendant  may  immediately  bring  an 
action  upon  the  replevin-bond,  and  recover  a  general  common-law  judg- 
ment against  the  pledges  ;  and  if  they  prove  insufficient,  he  may  bring  an 
action  upon  the  case  against  the  sheriff  for  taking  insufficient  pledges.2 
And  such  is  the  practice  in  this  state,  where  the  proceeding  by  scire 
facias  against  the  pledges  or  sheriff  is  unknown ;  in  Philadelphia  and 
Allegheny  counties,  however,  the  sheriff  is  not  liable  to  suit,  if  the 
sureties  were  duly  justified.3 

§  2044.  Sail  in  criminal  cases.  The  constitution  provides,  that 
all  prisoners  shall  be  bailable,  by  sufficient  sureties,  unless  for  capital 
offences,  when  the  proof  is  evident,  or  presumption  great.4  And  by  the 
code  of  criminal  procedure,5  the  party  accused  of  any  crime  or  misde- 
meanor shall  be  admitted  to  bail,  by  one  or  more  sufficient  sureties,  to  be 
taken  before  any  judge,  justice,  mayor,  recorder  or  alderman,  where  the 
offence  charged  has  been  committed,  except  such  persons  as  are  pre- 
cluded from  being  bailed  by  the  constitution ;  persons  accused  of  mur- 
der or  manslaughter  shall  only  be  admitted  to  bail  by  the  supreme 
court,  or  one  of  the  judges  thereof,  or  a  president  or  associate  law  judge 
of  a  court  of  common  pleas;  persons  accused  of  arson,  mayhem,  sod- 
omy, buggery,  robbery  or  burglary,  shall  only  be  bailable  by  the 
supreme  court,  the  court  of  common  pleas,  or  any  of  the  judges  thereof, 
or  a  mayor  or  recorder  of  a  city.6  A  prisoner  is  entitled  to  be  admitted 
to  bail,  under  the  constitution,  on  a  charge  of  any  crime  short  of  a  capi- 
tal felony,  such  as  murder  in  the  second  degree.7  The  defendant  in  an 
indictment  for  murder  has  a  constitutional  right  to  be  admitted  to  bail, 
after  bill  found,  if  the  judge  be  satisfied,  on  the  hearing,  that  the  crime 
is  not  a  capital  one  ;8  and  in  cases  of  felony  of  a  lower  grade,  after  a 

1  Dorrington  v.  Edwin,  3  Mod.  56.  demeanor  ;  such  bond  is  void.     Keller 

2  Rous  v.  Patterson,  16  Vin.  Abr.  v.  Commonwealth,  1  Am.  L.  Re°-  248 
399.  See  act  14  March  1877,  P.  L.  3,  Purd. 

3  Acts  19  May  1871,  P.  L.  986;  2153,  authorizing  the  clerks  of  the 
Purd.  1310,  and  10  April  1873,  P.  L.  courts  to  take  bail,  in  case  of  the 
776;  Purd.  1819.  And  see  supra,  absence  or  inability  of  the  judge  to 
\\  1735,  1767-71.  attend,  except  for  treason  and  houii- 

4  Const.  Art.  I.,  \  14.  cide. 

6  Act  31  March  1860,  §7,  P-  L-  432;  '  Commonwealth   v.   Keeper  of  the 

Purd.  376.  Prison,  2  Ash.  227.     Even   in  capital 

6  A  recognisance  taken  by  a  justice  cases,   the   accused   is   entitled   to   be 

of  the   peace  to   answer  a  charge  of  bailed,  unless  the  proof  be  evident,  or 

arson,  is  coram  non  judice,  and  void,  the     presumption    great.      People    v. 

Commonwealth   v.   Phillips,   2   U.    S.  Perry.  8  Abb.  Pr.  (N.  S.  )  27. 

Law   Mag.   316.     The   sheriff  cannot  8  Commonwealth  v.  Lemley,  2  Pitts, 

take  bail  for  one  charged  with  a  mis-  362. 
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conviction  upon  slight  evidence,  the  prisoner  may  be  admitted  to  bail, 
pending  a  motion  for  a  new  trial.1  A  justice  may  take  bail  for  the 
defendant's  appearance  before  him,  from  time  to  time,  pending  the 
examination  f  and  if  he  have  committed  the  defendant,  in  default  of 
bail,  he  may  subsequently  discharge  such  prisoner,  taking  a  recogni- 
sance for  his  appearance  to  answer.3  So,  if  a  defendant  be  arrested  on 
a  warrant,  issued  by  a  justice  of  another  county,  and  indorsed  in  the 
county  where  he  is  found,  if  the  offence  be  bailable,  he  may,  at  his 
option,  give  bail  for  his  appearance  at  the  court  where  the  offence  is 
triable.4  Justices  have  also  power  to  take  recognisances  for  surety  of 
the  peace  ;5  but  not  for  a  longer  period  than  until  the  next  term  of  the 
court  ;6  and  may  bind  persons  to  their  good  behavior,  at  common  law.7 
Surety  for  good  behavior  may  be  required,  even  after  an  acquittal  on 
an  indictment  for  murder,  if  the  public  safety  require  it.8 

§  2045.  Form  of  recognisance.  The  short  minute  of  a  recognisance 
is  sufficient,  provided  it  substantially  show  the  amount  and  condition, 
and  that  the  party  was  bound  to  the  commonwealth.  The  manner  of 
taking  a  recognisance  is,  that  the  magistrate  repeats  to  the  recognisors 
the  obligation  into  which  they  are  to  enter,  and  the  condition  of  it,  at 
large,  and  asks  them  if  they  are  content ;  he  makes  a  short  memoran- 
dum, which  it  is  not  necessary  they  should  sign,9  although  a  custom 
has  lately  prevailed  in  Philadelphia,  for  the  recognisors  to  sign  their 
names ;  from  this  short  minute,  the  magistrate  may  afterwards  draw  up 
the  recognisance  in  full  form,  and  certify  it  to  the  court.  This  is  the 
most  regular  and  proper  way  of  proceeding;  but  the  general,  and 
almost  universal,  practice  is,  to  certify  either  the  original,  or  a  copy 

1  Respublica  v.  Jacob,  1  Sm.  L.  57.  8  Respublica  v.  Donagan,  2  Yeates 
See  Commonwealth  v.  Lowry,  14  Leg.  437.  Bamber  v.  Commonwealth,  10 
Int.  332.  A  prisoner  may  be  let  to  Penn.  St.  339.  State  v.  Parish,  2 
bail,  even  after  a  conviction,  pending  Hayw.  73-4.  In  1846,  the  writer  de- 
a  writ  of  error,  if  there  be  a  doubt  fended  one  Carl  Papenberg,  on  an 
as  to  the  guilt,  and  the  judge  be  satis-  indictment  for  murder;  he  was  ac- 
fied  that  the  bail  will  secure  the  ap-  quitted,  against  a  chain  of  circum- 
pearance  of  the  defendant.  People  stantial  evidence,  pointing  persuasively 
v.  Lohman,  2  Barb.  456.  People  v.  to  his  guilt;  and  the  court,  Parsons, 
Folmsbee,  60  Ibid.  480.  J.,  ordered  that  he  give  security  for  his 

2  Commonwealth  v.  Boss,  6  S.  &  B.  good  behavior,  for  the  term  of  ten 
427.  years.    The  acquittal  was  owing  to  an 

*  Moore  v.  Commonwealth,  6  W.  &  attempt  on  the  part  of  the  prosecuting 

S.  314.     Case   of  Aldermen,  2   Pars,  officer  to  connect  the  prisoner  with 

458.  circumstances    having    no     necessary 

4  Commonwealth  v.  Jailer,  1  Gr.  bearing  on  the  crime,  and  which  the 
218.  And  see  act  24  February  1870,  defence  was  able  to  show  the  impossi- 
P.  L.  227  ;  Purd.  337.  The  title  of  bility  of  his  connection  with.  It  is 
this  act  only  refers  to  Crawford  county,  always  dangerous  to  attempt  to  prove 
but  the  enactment  is  general.  too  much.     Papenburg  afterwards  died 

5  Act  31  March  1860,  {S  6,  P.  L.  432 ;  in  prison  of  Asiatic  cholera. 

Purd.  376.  9  United  States  v.  Pickett,   1  Bond 

6  Case  of  Aldermen,  2  Pars.  458.  123.     A  recognisance  need  not  be  in 

7  Bespublica  v.  Cobbet,  3  Yeates  writing ;  it  may  be  verbally  acknowl- 
93  Commonwealth  v.  Duane,  1  Binn.  edged.  Commonwealth  v.  McHenry, 
98  n.  36  Leg.  Int.  285. 
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of  the  short  memorandum.1  In  Philadelphia,  the  magistrate  is  required 
by  act  of  assembly,2  to  set  down  accurately  and  at  large,  in  a  docket  or 
record  to  be  kept  for  that  purpose,  the  name,  place  of  abode  (particu- 
larly describing  the  same),  and  the  occupation  or  business  of  the  recog- 
nisor  or  surety ;  and  if  such  recognisor  or  surety  shall  not  be  a  house- 
holder, the  name  and  place  of  abode,  and  the  occupation  or.  business  of 
the  person  with  whom  such  recognisor  or  surety  may  reside ;  and  to 
make  a  full  return  thereof  to  the  proper  court. 

§  2046.  Forfeiture.  According  to  strict  practice,  a  party  bound  for 
his  appearance  to  answer  before  a  court  of  criminal  jurisdiction,  ought 
to  be  called  on  the  first  day  of  the  term,  and  if  he  fail  to  appear,  a  for- 
feiture of  the  recognisance  is  entered  of  record ;  if  he  appear,  he  is  com- 
mitted in  discharge  of  his  recognisance,  and  new  bail  must  be  entered 
for  his  appearance  de  die  in  diem.  But,  according  to  the  modern  prac- 
tice in  Philadelphia,  the  recognisance  is  taken  conditioned  for  the 
party's  appearance  at  the  next  term  of  the  court,  and  that  he  do  not 
depart  without  leave ;  this  requires  his  personal  appearance  in  court, 
at  any  time  during  the  term,  when  called  upon  ;3  and  it  is  not  usual  to 
enter  a  forfeiture,  until  the  case  is  called  for  trial ;  or,  if  it  be  made  a 
remanet,  on  the  last  day  of  the  term,  in  which  case,  the  forfeiture  is 
respited  until  the  following  term.4  When  the  recognisances  are,  in 
form,  several,  as  they  usually  are,  each  should  be  separately  forfeited ; 
the  bail  should  be  called  three  times,  to  bring  forth  the  body  of  the 
principal,  whom  he  undertook  to  have  there  that  day,  or  forfeit  his 
recognisance ;  but  if  the  recognisance  be  joint,  the  failure  of  the  princi- 
pal to  appear  and  answer,  when  called,  is  a  breach  of  the  condition.5 
There  is  a  breach  of  the  recognisance,  if  the  defendant,  though  corpo- 
rally present,  do  not  answer,  when  called  ;6  so,  if  the  defendant,  after 
appearing,  depart  the  court,  without  leave,  before  the  close  of  the  trial  f 
and  so,  if  a  defendant,  bound  over  for  a  further  hearing,  abscond  dur- 
ing the  examination.8  A  recognisance  may  be  forfeited  by  a  failure  to 
appear,  when  called,  although  the  bill  be  found  at  a  preceding  term  ;9 
but  there  can  be  no  forfeiture  of  a  recognisance  for  appearance,  unless 
the  case  has  been  duly  returned  by  the  committing  magistrate.10  The 
forfeiture  is  a  judicial  act,  and  conclusive  of  a  breach  j11  but  a  forfeiture 

1  Commonwealth  v.  Emery,  2  Binn.  5  Ibid.  60.  Dillingham  v.  United 
431.     And    see   Pierson   v.    Common-     States,  2  W.  C.  C.  422. 

wealth,  3  Gr.  314.     Fox  v.  Common-  6  Mishler  v.  Commonwealth,  id   su- 

wealth,    1   W.   N.    C.   243.     Miller  v.  pra.     People  v.  Wilgus,  5  Den.  58. 

Commonwealth,    35    Leg.    Int.     308.  7  People   v.    McCoy,   39   Barb.   73. 

State  v.  Edgerton,  18  Alb.  L.  J.  334.  People  v.  Petry.  2  Hilt.  523.     State  v. 

For  form  of  recognisance,  see  Binns's  Stout,  6  Halst.  124. 

Just.  (8th  ed.)  198.  8  Commonwealth  v.  Ross,  6  S.  &  R. 

2  Act  30  March  1821,  7  Sm.  L.  426  ;  427. 

Purd.  700.  9  Commonwealth    v.    McAnany,    3 

3  Peoples.  Blankman,  17  Wend.  252.  Brewst.  L'92. 

4  Respiting  a  recognisance,  after  the  10  Commonwealth  v.  Randall,  8  Phila. 
record  of  a  breach,  does  not  affect  the  373. 

liability  of  the  bail.  Mishler  v.  Com-  n  Pierson  v.  Commonwealth,  3  Gr. 
monwealth,  62  Penn.  St.  55.  314.     Fox  v.  Commonwealth,  1  W.  N. 
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cannot  be  entered,  nunc  pro  tunc,  without  clear  proof  of  the  fact,  that 
the  defendant  was  called,  and  a  forfeiture  decreed.1  Where  the  defend- 
ant is  acquitted,  but  ordered  to, pay  the  costs,  the  court  cannot  decree  a 
forfeiture  of  the  recognisance  for  appearance,  at  a  subsequent  term ;  he 
should  be  committed,  in  default  of  payment.2 

§  2047.  Suits  on  forfeited  recognisances.  In  Philadelphia,  the 
clerks  of  the  courts  are  required  by  statute,  within  ten  days  after  the 
close  of  each  term,  to  certify  to  the  city  treasurer  all  recognisances 
forfeited  during  the  term,  with  the  names  of  the  recognisors,  their  place 
of  residence  and  occupation  (if  known  to  him),  the  amount  of  the  recog- 
nisance, the  date  of  forfeiture,  and  the  whole  record  relative  thereto  ;3 
and  it  is  the  duty  of  the  district-attorney  forthwith  to  issue  process 
against  the  recognisors,  and  to  account  to  the  treasurer  for  the  proceeds.1 
A  forfeited  recognisance  may  be  enforced  either  by  action  of  debt  or  by 
scire  facias ;5  the  jurisdiction  of  such  suits  is  in  the  court  of  quarter 
sessions  ;6  and  such  jurisdiction  is  exclusive.7  The  prothonotary  is  re- 
quired to  issue  the  process,  and  the  sheriff  to  serve  the  same,  without 
cost  to  the  city ;  but  in  case  of  a  recovery,  they  are  entitled  to  their  full 
costs  from  the  recognisors.8  In  such  action,  no  evidence  is  admissible 
on  the  part  of  the  defendant,  except  to  traverse  the  forfeiture,  or  to  show 
that  it  was  remitted  f  the  record  is  conclusive  evidence  of  the  forfeiture.10 
If,  however,  there  be  a  material  variance  between  the  writ  and  the 
recognisance,  the  defendant  is  entitled  to  judgment  on  the  plea  of 
mil  tiel  record  j11  and  he  may  plead  specially  that  he  is  not  the  per- 
son named  in  the  recognisance;  but  this  is  not  reached  by  the  plea 


C.   243.      See   Dillingham    v.   United 
States,  2  W.  C.  C.  422. 

1  Commonwealth  v.  Bauer,  9  Phila. 
589.  In  an  action  on  a  recognisance, 
it  should  be  averred,  that  the  default 
was  entered  of  record.  People  v.  Van 
Bps,  4  Wend.  387.  But  if  this  be  done 
it  is  a  sufficient  iudgment  of  forfeiture 
State  v.  Edgerton,  18  Alb.  L.  J.  334. 

2  Keefhaver  v.  Commonwealth,  2  P 
&  W.  240. 

8  Act  31  March  1843,  ?  12,  P.  L.  125 
Purd.  700.  In  other  parts  of  the  state 
forfeited  recognisances  are  to  be  es 
treated  into  the  county  commissioners 
office,  by  act  24  March  1818,  7  Sm.  L 
120 ;  Purd.  697. 

4  Act  22  April  1846,  ?  5,  P.  L.  477 
Purd.  701. 

5  Bodine  v.  Commonwealth,  24  Penn 
St.  69. 

6  Act  4  April  1837,  ?  2,  P.  L.  378  . 
Purd.  700.  The  jurisdiction,  in  other 
counties,  is  in  the  court  of  common 
pleas,  by  act  30  March  1821, 1 2 ;  7  Sm. 
L.  427  :  Purd.  698. 

'  Act  22  April  1846,  1 4,  P.  L.  477 ; 


Purd.  700.  A  recognisance  for  appear- 
ance before  o  justice,  if  forfeited,  may 
be  sued  in  the  quarter  sessions.  Com- 
monwealth v.  Duffey,  32  Leg.  Int.  83. 

8  Act  30  March  1821,  g  3  ;  7  Sm.  L. 
427  ;  Purd.  700.  See  Commonwealth 
v.  Johnson,  5  S.  &  R.  195.  Common- 
wealth v.  Commissioners  of  Philadel- 
phia, 8  Ibid.  151.  By  the  express  pro- 
vision of  the  statute  of  West.  1.,  the 
sheriff  was  bound  to  execute  the  king's 
process,  without  any  fee,  which  is  no 
other  but  a  declaration  of  the  common 
law.     Hale  on  Sheriffs'  Accompts  29. 

9  Commonwealth  v.  Nowland,  10  S. 
&  R.  355.  Foulke  v.  Commonwealth,  7 
W.  N.  C.  174. 

10  Shriver  v.  Commonwealth,  2  Rawle 
206.  The  record  is  not  the  forfeiture, 
but  the  evidence  of  it ;  the  entry  may 
be  made  nunc  pro  tunc.  Rhoads  v. 
Commonwealth,  15  Penn.  St.  272. 

11  Thompson  v.  Commonwealth,  7 
Pitts.  L.  J.  140.  If  the  recognisance 
were  verbally  acknowledged,  arid  er- 
roneously returned,  as  for  a  larger 
amount,  the  court,  having  power    to 
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of  nul  tiel  record}  It  is  provided  by  rule  of  court,  that  in  suits  on 
forfeited  recognisances,  the  plaintiff  may  move  for  judgment  for  want 
of  an  affidavit  of  defence,  provided  a  copy  of  the  bond  have  been  filed 
within  two  weeks  after  the  return-day  f  and  in  such  case,  there  is  no 
necessity  for  a  reference  to  the  clerk  to  assess  the  damages.3  The  judg- 
ment is  reviewable  only  by  writ  of  error ;  an  appeal  does  not  lie.4 

§2048.  'Remission  of  forfeiture.  The  governor  is  empowered,  by 
the  constitution,  to  remit  fines  and  forfeitures  ;5  and,  under  the  power 
thus  conferred,  he  may  remit  a  forfeited  recognisance,  after  judgment 
upon  it,  for  the  use  of  the  county  ;6  uutil  the  money  has  been  collected 
and  paid  into  the  treasury,  the  title  to  the  forfeiture  is  in  the  common- 
wealth.7 The  courts  of  quarter  sessions  and  common  pleas  are  also 
empowered  to  moderate  or  remit  such  forfeiture,  on  hearing  the  circum- 
stances of  the  case,  according  to  equity  and  their  legal  discretion  ;8  and 
in  Philadelphia,  this  power  is  vested  exclusively  in  the  court  of  quarter 
sessions.9  The  court,  however,  will  not  remit  a  forfeiture,  without  the 
consent  of  the  district-attorney,  where  no  valid  excuse  is  shown  ;10  nor 
where  the  defendant  absconds,  and  does  not  return,  until  the  common- 
wealth's witnesses  have  disappeared  :11  even  though  the  defendant  sub- 
sequently came  into  court,  and  entered  new  bail,  but  fled,  and  was  never 
tried.12  The  act  of  1783  confers  upon  the  supreme  court  the  power  to 
hear  appeals  from  the  orders  or  judgments  of  the  courts  of  common 
pleas  on  forfeited  recognisances,  at  the  next  ensuing  term  after  such 
judgment  given,  but  not  afterwards,  and  finally  decide  on  the  same. 
But  it  has  been  held,  that  this  does  not  give  an  appeal  from  the  order 
of  the  quarter  sessions,  on  an  application  to  remit  or  moderate  the  for- 
feiture ;13  such  appeal  only  lies  from  the  common  pleas ;  and  the  action 
of  the  quarter  sessions  is  not  reviewable  on  certiorari,  which  only  brings 
up  the  record.14    The  courts  have  no  power  to  mo'derate  or  remit  a 

amend  the  record,  may  give  judgment  8  Act  9  December  1783,  \  2  ;  2  Sm. 

for  the  proper  sum.    Commonwealth  v.  L.  84 ;  Piird.  698. 

McHenry,  36  Leg.  Int.  285.  9  Act  4  April  1835,  \  2,  P.  L.  378. 

1  Commonwealth  v.  Kanenheimer,  10  Commonwealth  v.  Flucker,  32  Lee. 
25  Leg.  Int.  124.  Int.  208. 

2  Commonwealth  ».  McAnany,  3  "  Commonwealth  v.  McAnany,  3 
Brewst.  292.  A  forfeited  recognisance  Brewst.  292.  An  application  to  remit 
is  within  the  affidavit  of  defence  law;  the  forfeiture  will  not  be  entertained, 
after  forfeiture,  it  becomes  an  absolute  whilst  the  accused  is  a  fugitive  from 
obligation  for  the  payment  of  money,  justice.  People  v.  Fields,  6  Daly  410. 
subject  to  no  condition.  Taylor  v.  "  Commonwealth  v.  Dougherty,  8 
Commonwealth,  36  Leg.  Int.  315.  Phila.  367. 

3  See  Harres  v.  Commonwealth,  35  13  Bross  t>.  Commonwealth,  71  Penn. 
Penn.  St.  416.  St.  262. 

4  Commonwealth  ».  Rhoads,  9  Penn.  "  Harres  v.  Commonwealth,  35  Penn. 
St.  488.  St.  416.  See  Commonwealth  v.  Rhoads, 

5  Const.,  Art.  IV.,  I  9.  9  Ibid.  488.    There  is  considerable  con- 
9  Commonwealth    v.    Denniston,    9     flict  in  the  decisions  on  this  question, 

Watts  142.  which  are  not  easily  reconcilable  with 

7  Commonwealth  v.  Shick,  61  Penn.  each  other,  nor  with  the  acts  of  as- 
St.  495.  sembly. 
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recognisance  for  good  behavior,  which  is  forfeited  by  an  act  out  of 
court.1 

§  2049.  Distribution.  It  is  provided  by  act  of  assembty,2  that  where 
the  amount,  or  any  part  thereof,  of  any  judgment  on  a  forfeited  recogni- 
sance, shall  be  collected  by  execution  or  otherwise,  the  money  shall  be 
brought  into  court,  and  it  shall  be  the  duty  of  the  court  to  make  distri- 
bution thereof,  in  the  following  order :  (1.)  To  the  payment  of  the  costs 
of  prosecution,  and  the  costs  of  the  committing  magistrate,  with  a  rea- 
sonable compensation  to  the  officers  employed  to  arrest  the  defendant, 
and  those  employed  to  conduct  and  collect  the  judgment :  (2.)  To  satisfy 
the  damages  sustained  by  the  prosecutor,  by  reason  of  the  commission 
of  the  offence,  with  interest  thereon,  to  be  computed  from  the  date  of 
commission  thereof:  (3.)  The  residue  to  be  paid  into  the  city  or  state 
treasury,  as  the  case  may  be.  If  the  forfeiture  be  remitted,  before 
payment  of  the  money  into  court,  the  court  may  order  the  county  or  the 
defendant  to  pay  such  costs  and  expenses,  as  the  case  may  require.  It 
has  been  held,  under  this  act,  that  where  one  is  indicted  for  keeping  a 
gambling-house,  and  his  recognisance  is  forfeited,  the  prosecutor,  who 
had  lost  money  at  play,  in  such  house,  is  not  entitled  to  any  part  of  the 
proceeds  ;  his  right  to  recover  back  the  same  having  been  lost,  by  omis- 
sion to  bring  suit  within  ten  days.3  So,  a  wife,  who  prosecutes  her 
husband  for  adultery,  is  not  entitled  to  participate  in  the  proceeds  of  a 
forfeited  recognisance.4  The  supreme  court  has  no  jurisdiction  to  review 
the  decree  of  distribution.5 

VI.   Scire  facias  on  a  recognisance  in  the  orphans'  court. 

§  2050.  Recognisance.  In  proceedings  in  the  orphans'  court  for  the 
partition  of  the  real  estate  of  a  decedent,  if  it  be  found  that  the  lands 
cannot  be  divided,  without  prejudice  to  or  spoiling  the  whole,  and  an 
appraisement  is  returned,  the  court  is  empowered  to  allot  the  same  to 
such  one  of  the  parties  as  shall  offer  the  highest  price  for  the  same,  above 
the  valuation  returned,  or,  if  no  higher  price  be  offered,  to  the  several 
heirs,  in  the  order  prescribed  by  the  act  of  1832  ;6  and  the  party  accept- 
ing the  same,  or  some  one  on  his  behalf,  is  required  to  pay  to  the  other 
parties  interested,  their  proportionate  parts  of  the  value  of  such  real 
estate,  or  to  give  good  security,  by  recognisance  or  otherwise,  to  the 
satisfaction  of  the  court,  for  the  payment  thereof,  with  legal  interest,  in 
some  reasonable  time,  not  exceeding  twelve  months,  as  the  court  may 
direct.7  And  the  same  proceedings  are  had,  where  the  land  is  divided 
into  purparts  of  unequal  value,  or  into  a  less  number  of  purparts  than 

1  Commonwealth  v.  Davies,  1  Binn..    Penn.  St.  165. 

97.  *  Commonwealth   v.    Blooher,  4    L. 

2  Act  22  April  1846,  \  6,  P.  L.  477 ;     Bar,  7  Dec.  1872. 

Purd.  701.     This  act  only  applies  to  6  Commonwealth  v.  Justice,  34  Penn. 

the  city  of  Philadelphia ;  but  the  act  St.  165. 

30  July  1842,  $  26,  P.  L.  454,  Purd.  6  Acts  29  March  1832,  \  37,  P.  L. 

699,  makes  similar  provisions  for  the  201 ;  Purd.  435 ;  and  22  April  1856. 

other  counties  of  the  state.  I  10,  P.  L.  534  ;  Purd.  437. 

8  Commonwealth     v.    Robbins,     26  '  Act  of  1832,  |  37. 
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there  are  parties  entitled ;  the  persons  to  whom  such  parties  are  allotted 
as  aforesaid  giving  security,  by  recognisance  or  otherwise,  for  the  pay- 
ment of  owelty  of  partition  to  their  co-heirs.1  The  court,  in  such  case, 
is  authorized  to  fix  a  time  for  the  payment  of  the  principal  of  such 
owelty,  having  regard  to  the  interest  of  those  entitled  to  the  estate.2 
Until  such  security  is  given  for  the  payment  of  the  shares  of  the  other 
parties,  their  estate  is  not  divested.3  Though  the  act  of  assembly  speaks 
of  security  by  recognisance  or  otherwise,  and  it  had  been  the  practice, 
in  some  counties  to  take  bonds  from  the  accepting  heir,  yet,  this  practice 
was  condemned,  in  an  early  case;  and  McKean,  C.  J.,  said,  that 
recognisances  ought  to  be  given,  which  would  bind  the  lands  in  the 
hands  of  the  party  to  whom  they  were  allotted.4 

§  2051.  Form  of  recognisance.  The  act  of  assembly  having  pre- 
scribed no  particular  form  of  recognisance,  an  obligation  of  record  in 
any  form,  taken  before  the  court,  or  its  clerk,  is  sufficient ;  the  insertion 
of  a  penalty  is  not  indispensable.8  And  even  if  it  be  defective,  the 
court  cannot  decree  a  sale,  without  calling  on  the  party  to  perfect  it ;  he 
must  have  an  opportunity  to  complete  his  election,  in  accordance  with 
the  statute,  before  he  can  be  adjudged  to  have  forfeited  his  rights.6  The 
recognisance  ought  to  be  taken  in  the  name  of  the  commonwealth,  for 
the  use  of  the  parties  in  interest ;  or  a  separate  recognisance  should  be 
taken  to  each  child  ;7  but  a  practice  has  long  prevailed,  in  some  counties, 
of  taking  one  recognisance  in  the  name  of  the  president  judge  of  the 
orphans'  court,  which  is  deemed  to  have  been  given  to  the  president  for 
the  time  being,  who  is  regarded  as  in  the  nature  of  a  corporation  sole,  for 
that  purpose  ;8  he  is  regarded  as  a  trustee  for  the  children,  for  the  pur- 
pose of  taking  the  security.9  It  is  said  to  be  a  practice  not  to  be  com- 
mended ;10  and  only  supportable  on  the  maxim  of  communis  error  facit 
jus.11  It  is  "a  bungling  contrivance  to  avoid  the  trouble  of  acknowl- 
edging a  separate  recognisance  to  each  child,  which  the  orphans'  court 
ought  not  to  have  adopted."12  A  recognisance  binding  the  principal  and 
his  sureties,  in  a  certain  sum,  "to  be  levied  of  their  goods  and  chattels, 
lands  and  tenements,  respectively,"  is  joint  and  several.13  But  although 
three  of  the  heirs  accept  jointly,  they  may  give  separate  recognisances.14 
On  giving  of  a  recognisance  in  partition,  it  is  made  the  duty  of  the 
clerk  of  the  court,  to  make  a  calculation  exhibiting  the  amounts  due  to 

1  Act  of  1832,  \  38-9.  c  Gregg's  Appeal.  20  Penn.  St.  148. 

2  Act  8  May  1876,  P.  L.  140;  Purd.  '  Eshelman  v.  Shuman,  13  Penn.  St. 
2002.  563. 

8  Walton  v.  Willis,  1  Dall.  351.  8  Kean  v.  Franklin,  5  S.  &  R.  154. 
Smith  v.  Scudder,  11  S.  &  R.  325.  9  Taggart  v.  Cooper,  1  S.  &  R.  501. 
Bavington  v.   Clarke,  2  P.  &  W.  115.        10  Commonwealth     v.     Shuman,    18 

Bellas  v.  Evans,  3  Ibid.  479.  Penn.  St.  346-7  ;  Lewis,  J. 

4  Walton  v.  Willis,  1  Dall.  265.  u  Eshelman  ».  Shuman,  13  Penn.  St. 

6  Riddle's  Appeal,  37  Penn.  St.  177.  560. 
It  ought  to  follow  the  decree  of  the        12  Ibid.  563 ;  Gibson,  C.  J. 
court,  and  clearly  exhibit  the  interests        1S  Wampler  v.  Shissler,  1  W.  &  S.  365. 
secured.     Bailey  v.  Commonwealth,  41        "  Ebbs  v.  Commonwealth,  11  Penn, 

Ibid.  473.  St.  374. 
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the  respective  parties  iu  interest,  and,  when  approved  by  the  court,  to 
enter  the  same  of  record.1  The  recognisance  is  personally  binding  on 
the  surety,  though  in  terms  to  be  levied  on  the  land  assigned  to  the 
principal.2 

§  2052.  Lien  of  the  recognisance.  The  recognisance  is  a  lien  on 
the  lands  taken  at  the  appraisement,  from  its  date ;  such  lien  is  a  legal, 
not  an  equitable  one.3  But  it  is  not  a  lien  on  the  other  lands  of  the 
cognisor  or  of  his  surety  ;4  it  extends,  however,  to  the  whole  estate  taken 
at  the  valuation,'  and  not  merely  to  the  undivided  interests  of  such  of 
the  other  heirs  as  have  not  received  payment  of  their  shares.5  Where 
several  tracts  are  taken  at  the  appraisement,  the  recognisance  is  only  a 
lien,  as  against  a  bond,  fide  purchaser,  to  the  amount  of  the  valuation  of 
the  tract  purchased  by  him  f  and  where  a  husband  takes  in  right  of 
his  wife,  his  recognisance  does  not  bind  the  wife's  estate  in  the  lands.7 
If  the  recognisance  be  taken  in  the  full  amount  of  the  appraised  value, 
it  is  a  security  for  the  widow's  interest,  as  well  as  that  of  the  heirs, 
though  she  be  not  named  ;8  but  there  is  a  difference  between  the  wid- 
ow's interest  and  that  of  the  heirs,  as  regards  the  question  of  lien  ;  the 
former  is  made  a  lien  by  the  words  of  the  statute,9  and  the  recognisance 
is  but  collateral  to  it  :10  and  in  case  of  a  sale  in  partition,  the  widow's 
interest  remains  a  lien,  independently  of  any  security  taken  from  the 
purchaser,  by  recognisance  or  otherwise.11  By  the  acceptance  of  the 
land  at  the  valuation,  the  interest  of  the  party  accepting  becomes  abso- 
lutely merged ;  he  has  no  interest  in  the  amount  secured  by  the  recogni- 
sance ;12  he  may  convey,  however,  expressly  reserving  "  his  interest  at 
the  death  of  the  widow,"  and,  in  such  case,  may  come  in  for  a  share  of 
the  fund.13 

§  2053.  Of  the  scire  facias.  The  usual  mode  of  enforcing  the 
recognisance  is,  by  writ  of  scire  facias,  issued  out  of  the  court  of  com- 
mon pleas.  And,  although,  in  an  early  case,14  it  is  said,  that  this  prac- 
tice can  only  be  sustained  on  the  ground  of  communis  error,  and  that  an 
action  of  debt  would  be  the  more  appropriate  remedy,  inasmuch  as  a 
scire  facias,  in  general,  must  issue  from  the  court  in  which  the  record 
remains  ;15  yet,  in  a  more  recent  case,16  it  is  said  by  Mr.  Justice  Strong,  to 
be  sustainable,  because  an  original,  not  a  judicial  writ,  and  therefore, 

1  Act   12  April   1855,    P.   L.   214;     Perm.  St.  126. 

Purd.  439.  u  Hise    v.   Geiger,   7  W.  &  S.  273. 

2  Tag-cart  v.  Cooper,  1  S.  &  R.  497.        [Inangst  v.  Kraemer,  8  Ibid.  391. 

s  Kean  v.  Franklin,  5  S.   &  R.  147.  12  Reigle  v.  Seiger,  2  P.  &  W.  340. 

Share  v.  Anderson,  7  Ibid.  61.  Stecker    v.    Shimer,    5    Whart.    452. 

*  Allen  v.  Reesor,  16  S.  &  R.  10.  Duey  v.  Clemens,  1  Penn.  St.  118. 

5  Cubbage  v.  Nesmith,  3  Watts  314.  13  Shelly  v.  Shelly,  8  W.  &  S.  153. 

6  Allen  v.  Martin,  2  P.  &  W.  310.  Updegrove  v.   Dpdegrove,  1  Penn.  St. 

7  Kean  v.  Ridgway,  16  S.  &  R.  60.  136.  And  see  Deoh  v.  Gluok,  47  Ibid. 
Hoffer  v.  Wigbtman,  5  Watts  205.  403. 

8  Bailey  v.  Commonwealth,  41  Penn.  H  Allen  v.  Reesor,  16  S.  &  R.  14. 

gk  47  3_  15  Ebbs  v.  Commonwealth,  11   Penn. 

»  Medlar  v.  Aulenbaoh,  2  P.  &  W.  St.  378. 

359i  16  Sehenley    v.    Commonwealth,    36 

10  De    Haven    v.    Bartholomew,    57  Penn.  St.  54. 
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substantially,  an  action  of  debt.  It  should  be  sued  in  the  name  of  the 
commonwealth,  and  judgment  entered,  not  for  the  penalty,  but  for  the 
amount  of  the  interest  of  the  party  suing;1  and  any  number  of  the  par- 
ties in  interest  may  maintain  such  action.2  A  recovery  upon  the  recog- 
nisance by  one  of  the  heirs,  is  no  bar  to  a  subsequent  action  thereon  by 
another  ;3  and  after  the  death  of  an  heir,  a  suit  thereon  lies  by  his  per- 
sonal representatives.4  The  cognisor  may  be  made  a  defendant,  though 
he  has  aliened  the  lands,  and  been  discharged  as  an  insolvent;5  and  if 
he  die,  pendente  lite,  his  representatives  must  be  brought  in,  before  the 
action  can  proceed  against  the  terre-tenant.6  The  writ  should  recite 
the  recognisance,  and  assign  breaches  of  the  condition ;  and  is  to  be 
served  in  the  same  manner  as  a  summons. 

§  2054.  Trial  and  judgment.  It  is  no  defence  to  a  scire  facias  on 
the  recognisance,  that  the  person  for  whose  use  the  suit  is  brought,  is 
not  entitled  to  the  money ;  the  right  to  the  fund  can  be  determined, 
after  a  recovery  thereof.7  Nor  can  an  heir,  who  has  accepted  at  the 
valuation,  and  given  recognisance  for  the  other  shares,  except  to  the  reg- 
ularity of  the  proceedings  ;8  and  the  recognisance  being  in  the  nature 
of  a  judgment,  it  is  not  open  to  defalcation  as  to  matters  antecedent.9 
The  surety,  however,  may  show  that  his  principal  (who  was  illegitimate) 
took  no  title  by  the  proceedings;10  and  it  is  a  good  defence,  that  the 
plaintiff  received  the  proceeds  of  another  purpart,  sold  by  order  of  the 
orphans'  court  ;n  but  an  heir  is  not  entitled  to  a  deduction  for  a  defi- 
ciency in  the  quantity  of  land  confirmed  to  him,  though  it  was  appraised 
at  a  certain  sum  per  acre.12  Where  several  distinct  parcels  of  laud  are 
taken  by  one  of  the  heirs,  at  the  valuation,  a  release  of  one  of  them 
from  the  lien  of  the  recognisance,  does  not  discharge  the  .others.13  There 
must  be  separate  judgments  against  the  cognisor  and  terre-tenant;  each 
defends  separately,  and,  as  the  issue  between  the  plaintiff  and  the  terre- 
tenants  is  collateral  to  the  proceedings  against  the  cognisor,  who  is  the 
defendant  on  record,  so  must  the  judgment  be,  which  is,  that  the  plain- 
tiff have  execution  of  the  lands  in  the  hands  of  the  terre-tenant,  for  as 
much  as  has  been  found  against  him.14  Upon  receipt  of  the  amount 
found  due  to  the  party  suing  upon  the  recognisance,  he  is  required  to 
enter  satisfaction  of  record,  under  pain  of  forfeiting  the  sum  of  fifty 
dollars  absolutely,  and  such  further  sum,  not  exceeding  the  amount 

1  Stewart  v.  Martin,  2  Watts  200.  brance  created  by  the  common  ancestor 

2  Kidd  v.  Commonwealth,  16  Penn.  of  the  parties.  Seaton  v.  Barry,  4  W. 
St.  426.  &  S.  183.     And   see  Goepp's  Appeal, 

3  Good  v.  Good,  7  Watts  195.  15  Penn.  St.  425  ;  Bell,  J.     Wishart  v. 

4  Pauley  v.  Pauley,  7  Watts  159.  Downey,  15  S.  &  R.  77. 

5  Kean  v.  Franklin,  5  S.  &  R.  147.  10  Davis  v.  Houston,  2  Yeates  289. 

"  Reigart  v.  Ellmaker,  6    S.   &   R.  "  Kidd  v.  Commonwealth,  16  Penn. 

44.  St.  426. 

7  Commonwealth  v.  Lightner,  9  W.  "  Nichols  v.  Rummel,  3  P.  &  W. 
&  S.  117.  195. 

8  Commonwealth  v.  Haffey,  6  Penn.  13  Reigart  v.  Ellmaker,  14  S.  &  R. 
St.  348.  121.     Crawford  ».  Crawford,  2  Watts 

9  Beatty  v.    Smith,   4    Yeates   102.  339. 

The  defendant  may  set  up  an  incum-        "  Kean  v.  Ellmaker,  7  S.  &  R.  1,  4. 
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received,  as  shall  be  assessed  by  a  jury,  on  a  trial  at  law;  and  the 
orphans'  court,  on  due  proof  of  payment,  may  make  an  order  for  the 
relief  of  the  party  from  the  recorded  lien,  which,  being  entered  on 
record,  will  operate  as  a  full  discharge  of  the  same.1  Where  a  suit  is 
brought  upon  such  recognisance,  the  prothonotary  is  required  to  furnish 
to  the  clerk  of  the  orphans'  court,  a  memorandum  of  the  names  of  the 
parties,  the  number  and  term,  and  the  date  of  the  action,  which  is  to  be 
entered  upon  the  record ;  and  when  the  judgment  is  satisfied  of  record, 
either  by  the  receipt  of  the  plaintiff,  or  by  the  return  of  an  executiou, 
he  is  required,  upon  the  application  of  the  defendant,  to  furnish  a 
certificate  thereof;  and  upon  presentation  of  the  same  to  the  clerk  of 
the  orphans'  court,  it  is  his  duty  to  mark  such  recognisance  satisfied.2 

VII.   Scire  facias   on   sheriffs'   recognisances,   and   on  judg- 
ments upon  official  bonds. 

§  2055.  Sheriff's'  recognisances.  For  the  protection  of  suitors,  the 
sheriffs  of  the  several  counties  of  the  commonwealth  are  required  by 
statute,3  to  enter  into  a  recognisance,  and  become  bound  in  a  bond,  with 
at  least  two  sufficient  sureties,  in  a  sum  fixed  by  law,4  conditioned  that 
he  shall  and  do,  without  delay  and  according  to  law,  well  and  truly 
serve  and  execute  all  writs  and  process  to  him  directed ;  and  shall  and 
do,  from  time  to  time,  upon  request  to  him  for  that  purpose  made,  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  several  suitors  and  parties 
interested  in  the  execution  of  such  writs  and  process,  their  lawful  attor- 
neys, factors,  agents  or  assigns,  all  and  every  sum  and  sums  of  money  to 
them  respectively  belonging,  which  shall  come  to  his  hands ;  and  shall 
and  do,  from  time  to  time,  and  at  all  times  during  his  continuance  in 
the  office  of  sheriff,  well  and  faithfully  execute  and  perform  all  and 
singular  the  trusts  and  duties  to  the  said  office  lawfully  appertaining.5 
The  sureties  are  to  be  approved  by  the  judges  of  the  court  of  common 
pleas  and  also  by  the  governor;6  aud  the  recognisance  is  to  be  taken  by 
the  recorder  of  deeds,  and  recorded  in  his  office.7  The  bond  and  recog- 
nisance are  distinct  securities ;  an  action  will  lie  upon  either  of  them  f 
and  the  sureties  are  not  relieved  by  a  recovery  upon  one  of  them,  which 
was  paid  out  of  the  estate  of  their  principal.9     Both  a  bond  and  recog- 

1  Act  29  March  1832,  $  50-1,  P.  L.  required  to  enter  into  a  recognisance, 
206;  Purd.  439.  and  become  bound  in  a  bond,  with  at 

2  Act  3  April  1860,  P.  L.  630 ;  least  two  sufficient  sureties,  in  one- 
Purd.  699.  fourth  of  the  sum  required  from  the 

3  Act  15  April  1834,  I  62,  P.  L.  547  ;  sheriff  of  the  same  county. 
Purd.  1304.  6  Act  of  1834,  $  69. 

♦  By    the    act    of    1834,   ?33,    the  '  Ibid.  \  68. 

amount  of  the  sheriff's   recognisance  8  Commonwealth  v.  Lelar,  13  Penn. 

Mid  bond,  in  Philadelphia,  is  fixed  at  St.  29. 

880,000  ;  the  amount  thereof,  in  other  9  Commonwealth  v.  Montgomery,  31 

counties,  is  prescribed  by  act  21  April  Penn.    St.    519.     It   appears   to   have 

1876,  P.  L.  46;  Purd.  2077.  been  the  intent  of  the  legislature,  in 

6  Act  of  1834,  I  64.     By  f  66  of  the  1803,  that  the  sureties  should  be  differ- 

same  act,  the  coroner  of  each  county  is  ent  persons,  so  as  to  make  them  cuniu- 
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nisance  must  be  given ;  unless  the  latter  be  given,  there  can  be  no 
recovery  on  the  bond ;  in  such  case,  the  commission,  and  all  acts  under 
it  are  void.1     The  sureties  are  jointly  and  severally  liable.2 

§  2056.  Lien  of  the  recognisance.  The  statute  provides  that  all 
real  estate,  within  the  county,  of  the  sheriff  and  his  sureties,  shall  be 
bound  by  the  recognisance,  as  effectually  as  by  a  judgment  in  a  court 
of  record.  And  it  is  thereby  made  the  duty  of  the  recorder,  as  soon  as 
a  sheriff  is  commissioned,  to  certify  such  recognisance  to  the  prothono- 
tary  of  the  court  of  common  pleas,  who  shall  enter  the  names  of  the 
parties  thereto  upon  the  judgment-docket.3  Under  the  act  of  1803,  it 
was  held,  that  the  lien  was  unlimited  in  duration,  as  to  the  sheriff  him- 
self;4 but  by  the  act  of  I860,5  the  lien  of  a  sheriff's  recognisance  is 
limited  to  the  term  of  ten  years  from  its  date.  But  this  act  does  not 
apply  to  the  recognisance  of  the  sheriff  of  Philadelphia ;  nor  does  the 
expiration  of  the  lien  affect  the  personal  liability  of  the  sheriff  or  his 
personal  representatives.  In  Philadelphia,  however,  it  is  provided  by 
the  act  of  1868,6  that  no  action  shall  be  sustained  against  the  sheriff,  for 
any  act  done  in  his  official  capacity,  or  upon  his  official  bond  or  recog- 
nisance, unless  commenced  within  five  years  after  the  date  thereof.  The 
lien  is  discharged  by  a  judicial  sale  under  a  precedent  mortgage;7  but 
not  by  a  sale  under  a  subsequent  incumbrance.8 

§  2057.  Liability  of  the  sureties.  The  sureties  in  an  official  bond 
are  not  liable  beyond  the  amount  of  the  penalty  ;  in  sheriffs'  bonds,  and 
all  cases  of  a  like  nature,  the  sureties  may  be  discharged  on  payment 
of  the  amount  stipulated  in  the  bond.9  But,  as  a  general  rule,  their 
obligation  is  co-extensive  with  that  of  their  principal.10  They  are  liable 
for  their  principal's  trespass,  in  selling  the  goods  of  A.  under  an  execu- 

lative,  not  concurrent  securities.     In  on  the  recognisance,  after  the  expira- 

this  case,   Lowrie,  C.   J.,  says — "the  tion  of  five  years,  this  was  the  limita- 

form  of  the  two  contracts  is  such  that,  tion   of   the   lien   as   to   the   sureties. 

in  strict  law,  the  sureties  are  bound  for  Smith  v.  Miller,  13  S.  &  R.  339.     And 

two  penalties,  and  it  is  only  in  equity  it  was   held,  in  the   same   case,   that 

that  they  can  be  relieved  from  either."  the  commencement  of  an  action  on  the 

And   in   Morris's  Estate,  4  Penn.  St.  bond,  would  not  prolong  the  lien  of 

163,  Coulter,  J.,  says — ''it  is  not  essen-  the  recognisance,  as  to  them. 

tial,  that  the  sureties  in  the  bond  should  5  Act   3    April    1860,    P.   L.    650 ; 

be  the  same  as  those  in  the  recognis-  Purd.  1307. 

ance."  6  Act  13  April  1868,  P.  L.  948. 

1  Young  v.  Commonwealth,  6  Binn.  '  Spang  v.  Commonwealth,  12  Penn. 
88.           "  St.  358. 

2  Beeson  v.  Commonwealth,  13  S.  &  8  McKenzey's  Appropriation^  Penn. 
B.  249.   Brownfield  v.  Commonwealth,  St.  1 56. 

Ibid.  265.  9  Commonwealth  v.  Forney,  3  W.  & 
s  Act  of  1834,  <S  74.  It  seems,  that  S.  358  ;  Rogers,  J.  Farrar  v.  United 
the  recognisance  does  not  bind  after-  States,  5  Pet.  373.  Leggett  v.  Hum- 
acquired  lands.  Fricker's  Appeal,  1  phreys,  21  How.  67. 
Watts  393.  The  syllabus  of  this  case  10  McCaraher  v.  Commonwealth,  5 
is  broader  than  the  decision  ;  the  point  W.  &  S.  21.  Ziegler  v.  Common- 
was  not  decided  by  the  court.  wealth,  12  Penn.  St.  227.     Wayne  v. 

*  Snyder  v.  Commonwealth,  3  P.  i  Commercial  Bank,  52  Ibid.  343. 
W.  286.     As  no  suit  could  be  brought 
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tion  against  B.  j1  for  a  neglect  to  levy  and  sell,  before  the  return-day 
of  his  writ  f  for  the  value  of  goods  eloigned,  after  a  levy,  not  exceeding 
the  amount  of  the  execution  f  for  the  amount  of  an  execution,  levied 
upon  personal  property,  and  paid  to  the  sheriff,  after  the  return-day  of 
the  writ  ;4  and  generally,  for  every  breach  of  an  official  duty  imposed 
upon  him  by  law ;  as,  for  the  escape  of  a  defendant  arrested  on  final 
process  ;5  or  his  neglect  to  commit  one  convicted  of  bastardy,  in  accord- 
ance with  the  sentence  of  the  court.6  But  they  are  not  liable  for  his 
acts,  other  than  of  an  official  character ;  as,  for  the  printer's  bill  for  the 
publication  of  official  advertisements.7  "A  sheriff's  recognisance  is  con- 
ditioned for  the  discharge  of  his  official  duty,  and  for  the  payment  to 
suitors  and  parties  interested  in  the  execution  of  writs  and  process,  the 
money  belonging  to  them  which  shall  come  to  his  hands ;  to  that  extent 
his  sureties  are  bound,  but  no  further."8  So,  they  are  not  liable  for  an 
over-payment  of  fees  to  him,  by  the  county  commissioners ;  in  such  case 
the  sheriff  is  personally  liable  to  the  county,  in  an  action  for  money 
had  and  received ;  but  his  neglect  or  refusal  to  pay  a  debt  which  he 
owes,  is,  in  no  sense,  a  violation  of  his  official  duties.9 

§  2058.  Scire  facias  on  the  recognisance.  It  is  provided  by  the 
act  of  1803,t0  that  whenever  the  commonwealth  or  any  individual  shall 
be  aggrieved  by  the  misconduct  of  a  sheriff,  it  shall  be  lawful,  as  often 
as  the  case  may  require,  to  institute  actions  of  debt  or  of  scire  facias 
upon  the  recognisance,  against  such  sheriff  and  his  sureties,  their  heirs, 
executors  or  administrators ;  and  if  it  shall  be  proved  what  damage  hath 
been  sustained,  and  a  verdict  and  judgment  be  given,  execution  shall  issue 
for  so  much  only  as  shall  be  found  by  such  verdict  and  judgment,  with 
costs,  and  such  suits  may  be  instituted,  and  the  like  proceedings  had,  as 
often  as  damages  shall  be  so  sustained.  But  such  suits  against  the  sure- 
ties must  be  brought  within  five  years  after  the  date  of  the  recognisance.11 
Every  suitor  who  is  damnified  may  sue  out  a  scire  facias  on  the  recogni- 
sance and  recover  his  damages;12  and  the  suit  must  be  brought  in  the 

1  Carmacku.  Commonwealth,  5  Binn.  wood,  J.,  "if  the  sheriff  should  break 
184.     People  v.  Schuyler,  4  N.  Y.  173.  into  and  rob  the  fire-proof  in  the  office 

2  Dorrance    v.    Commonwealth,    13  of  the  county  treasurer."     Ibid. 
Perm.    St.   160.     Linton   v.    Common-  10  Act  28  March  1803,  \  4  ;  4  Sin.  L. 
wealth,  46  Ibid.  294.  48  ;  Purd.  1307.    This  section  is  still  in 

3  Mitchell  v.  Commonwealth,  37  force.  Commonwealth  v.  Rainey,  4  W. 
Penn.  St.  187.  &  S.  186.    Smith  v.  Commonwealth,  59 

*  Beale  v.  Commonwealth,  7  Watts  Penn.  St.  326. 

183.  n  See  supra,  \  2056.     The  time  is  to 

5  Wolverton  v.  Commonwealth,  7  S.  be  computed  from  the  date  of  execu- 
&  R.  273.  Smith  v.  Commonwealth,  tion,  not  from  the  time  of  its  approval. 
59  Penn.  St.  320.  Wilson  v.  Commonwealth,  7  W.  &  S. 

6  Snyder  v.  Commonwealth,  1  P.  &  181.  See  act  13  April  1868,  P.  L.  948, 
*W.  94.  as  to  Philadelphia,  which  in  this  respect 

7  Commonwealth  v.  Swope,  45  Penn.  is  but  a  re-enactment  of  the  existing 
St.  535.  law.   But  it  also  limits  personal  actions 

8  Ibid.  536  ;  Strong,  J.  against  the  sheriff  for  a  breach  of  offi- 
»  Commonwealth    v.    Hoffman,    74     cial  duty. 

Penn.  St.  105,  110.  "They  might  as  12  Withrow  v.  Commonwealth,  10  S. 
well  be  held  responsible,"  said  Shars-     &  R.  231. 
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name  of  the  legal  party.1  But  it  is  not  error,  that  the  writ  does  not  state 
for  whose  use  the  suit  is  brought  f  it  ought,  however,  to  show  how  the 
part}  was  damnified.3  In  such  suit,  the  plaintiif  must  prove  actual 
damage ;  it  is  not  enough,  to  show  an  act  of  official  misconduct,4  as  the 
sureties  are  only  responsible  to  the  extent  of  the  actual  damage  sustained 
by  a  suitor,  in  consequence  of  the  sheriff's  misconduct.5  A  certified  copy 
of  the  recognisance,  by  the  recorder  of  deeds,  is  evidence  for  the  plain- 
tiff;6 and  the  fact  of  execution,  and  that  the  sheriff  acted-in  his  office, 
are primd facie  evidence  of  the  approval  of  the  sureties;7  the  plaintiff 
need  not  prove  that  the  sheriff  was  commissioned,  unless  it  be  denied, 
by  plea.8  A  terre-tenant,  who  has  purchased  after  the  execution  of  the 
recognisance,  may  set  up  a  defence,  of  which  the  sheriff  neglected  to 
avail  himself  in  a  personal  action.9  The  judgment,  in  a  suit  upon  the 
recognisance,  is  not  for  the  penalty,  but  for  the  damage  sustained  by 
the  party  suing.10 

§  2059.  Suits  on  official  bonds.  Besides  sheriffs  and  coroners,  va- 
rious other  state,  county  and  towDship  officers,  are  required  to  give  bonds 
for  the  faithful  performance  of  their  duties.  Such  bonds  are  also 
required  from  administrators,  guardians  and  trustees ;  and  from  certain 
persons  exercising  public  employments,  such  as  auctioneers  and  tavern- 
keepers  ;  the  mode  of  proceeding  upon  such  official  bonds  will  be  now 
considered.  The  remedy  upon  such  bond  is  by  action  of  debt ;  and 
the  proceedings  in  such  suit  are  regulated  by  the  act  of  1836,1'  as 
follows : 

1.  The  writ  is  to  be  issued  in  the  name  of  the  commonwealth,  and  the 
names  of  the  persons  suing  it  out  are  to  be  suggested  as  plaintiffs  therein, 
and  they  are  liable  for  costs. 

2.  If  persons  having  distinct  interests  shall  join  in  bringing  suit  on 
the  bond,  they  may  either  declare  separately,  setting  forth  the  particular 
breaches  of  the  condition  of  the  bond  by  which  they  have  been  damni- 
fied, or  they  may  join  in  the  declaration  and  afterwards  sever  in  their 
replications  or  otherwise,  so  as  to  set  forth  the  distinct  breaches  upon 
the  record. 

3.  If  an  action  has  been  commenced  as  above,  any  person  having 

1  Brownfield  v.  Commonwealth,  13     88. 

S.  &  R.  265.  8  Brownfield  v.  Commonwealth,  13 

2  Beale  v.  Commonwealth,  7  Watts     S.  &  R.  236. 

183.  9  Commonwealth  v.  Duncan,  8  Penn. 

3  Withrow  v.  Commonwealth,  10  St.  93.  In  general,  a  sheriff's  recog- 
S.  &  R.  231.  nisanee,   can  only   be   impeached;  by 

*  Commonwealth  v.  McCoy,  8  Watts  such  evidence  as  would  be  admissible 

153.      Commonwealth     v.    Allen,    30  against    a   judgment.      McMicken    v. 

Penn.  St.  49.    Commonwealth  v.  Lelar,  Commonwealth,  58  Penn.  St.  213. 

5  Clark  167.  Commonwealth  v.  Lyle,  1  10  Wolverton  v.  Commonwealth,  7  S. 

W.  N.  C.  90.  &  R.  273.  Campbell  v.  Commonwealth, 

6  Juniata  Bank  v.  Beale,  1  W.  &  S.  8   Ibid.  417.     McMicken  v.  Common- 

227.      Commonwealth   v.  Contner,  21  wealth,  58  Penn.  St.  213. 

Penn.  St.  266.  "  Act  14  June  1836,  g  6,  P.  L.  639 : 

6  Act  of  1834,  ?  71.  Purd.  162. 

7  Young  v.  Commonwealth,  6  Binn. 
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oause  of  action  may,  at  any  time  before  final  judgment,  become  a  plain- 
tiff, upon  filing  a  suggestion  with  leave  of  the  court,  and  may  proceed 
to  declare  and  set  forth  the  breaches  of  condition  which  have  occurred 
to  his  particular  injury. 

4.  The  obligors  in  such  bond  may  plead  performance  of  the  condi- 
tion as  respects  the  persons  bringing  suit  or  any  of  them,  and  if  such 
fact  be  confessed  or  found,  such  person  shall  be  debarred. 

5.  When  several  persons  join  in  the  writ,  and  separate  issues  arise, 
they  may  have  them  tried  separately  or  together,  at  their  election,  and 
separate  issues  of  fact  may  be  tried  by  the  same  jury. 

6.  The  parties  to  each  issue  shall  be  liable  for  costs  of  trial,  as  if  they 
were  the  sole  parties  to  the  proceeding. 

7.  Judgment  for  the  defendants  upon  all  the  issues  shall  not  affect 
proceedings  by  any  other  person,  nor  shall  it  affect  proceedings  by  the 
plaintiffs  in  such  issues  for  any  subsequent  breach  or  cause  of  action. 

8.  Judgment  against  the  defendants  is  twofold  in  form,  being,  first, 
for  the  commonwealth  in  the  whole  penalty  of  the  bond,  and  secondly,  for 
the  plaintiff  in  the  issues  in  the  amount  of  damages  assessed,  and  costs 
accrued  between  the  plaintiff  and  defendants.1 

9.  The  judgment  in  favor  of  the  commonwealth  is  to  remain  for  the 
benefit  of  all  persons  injured  by  a  breach  of  the  conditions  of  the  bond ; 
but  it  is  not  a  lien  upon  the  real  estate  of  the  defendants,  unless  the 
commonwealth  shall  have  been  the  real,  and  not  merely  the  nominal, 
plaintiff. 

10.  The  judgment  in  favor  of  the  plaintiff  in  the  issue  is  a  lien  upon 
the  real  estate  of  the  defendants,  and  execution  may  be  had  on  scire 
facias,  or  other  action,  as  in  the  case  of  other  judgments  in  personal 
actions. 

11.  Where  a  judgment  has  been  entered  in  favor  of  the  common- 
wealth for  the  penalty  of  the  bond,  and  a  breach  of  the  condition  occurs 
subsequently,  the  party  aggrieved  may  proceed  by  scire  facias  upon  such 
judgment,  suggesting  his  interest  therein,  to  assess  and  recover  his  dam- 
ages, in  the  manner  provided  in  the  second  section  of  the  same  act,  for 
recovery  for  a  breach  in  the  condition  of  a  bond  to  secure  the  perform- 
ance of  a  covenant,  after  a  judgment  had  upon'  such  bond.2 

12.  The  judgment  upon  such  scire  facias  is  in  all  respects  of  like  effect 
with  judgments  in  other  personal  actions. 

13.  The  sureties  in  the  bond  may,  at  any  time  after  suit  brought,  pay 
into  court  the  whole  amount  of  the  penalty  of  the  bond,  with  all  costs 
of  suit  up  to  that  time,  whereupon  they  shall  be  discharged  from  all 
further  liability  by  reason  thereof:  but  this  shall  not  debar  the  person 
injured  from  an  action  against  the  principal,  for  damages  not  paid  out 
of  such  bond. 

§  2060.  Scire  facias  for  subsequent  breaches.  Since  the  passage 
of  this  act,  a  second  action  will  not  lie  upon  a  sheriff's  official  bond, 

1  See  Miltenberger  v.  Common-  wealth  v.  Nealon,  8  Luz.  L.  Reg.  123. 
wealth,    14   Penn.    St.  71.     Common  2  See  infra,  1 2070. 
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pending  a  former  one ;  the  party  aggrieved  must  proceed  in  the  mode 
prescribed  by  the  statute  j1  and  the  pendency  of  such  former  suit  may 
be  pleaded  in  bar  of  the  subsequent  one ;  under  the  statute,  it  goes  to  the 
right  of  action,  and  is  not  merely  matter  in  abatement.2  The  person 
who  first  sues  and  obtains  judgment  on  an  official  bond,  is  entitled  to 
the  whole  penalty,  if  his  claim  be  so  much  ;3  any  surplus  is  to  be  distri- 
buted among  subsequent  suitors  ;4  the  commonwealth,  however,  if  dam- 
nified, is  entitled  to  priority  of  payment  to  the  extent  of  the  penalty.5 
If  judgment  be  obtained,  by  one  suitor,  for  the  penalty  of  the  bond,  the 
judgment  remains  as  a  security  for  further  breaches ;  and  a  party  who 
subsequently  sustains  an  injury,  for  which  he  is  entitled  to  sue,  must 
come  in,  and  file  a  suggestion  of  his  cause  of  action,6  whereupon,  he  is 
entitled  to  a  writ  of  scire  facias  upon  the  judgment,  setting  forth  such 
subsequent  breaches  ;7  and  the  judgment  in  such  scire  facias  has  the  like 
effect  as  one  obtained  in  a  personal  action.  The  scire  facias  is  deemed  a 
new  suit,  as  respects  the  statute  of  limitations.8 

§  2061.  Defences.  The  sureties  in  an  official  bond  may  plead  any 
matter  in  discharge  of  their  obligation,  or  urge  any  ground  of  defence 
in  mitigation  of  the  damages.  Thus,  in  an  action  on  a  sheriff's  bond, 
for  not  making  the  money  on  an  execution,  it  may  be  shown,  that  the 
loss  was  occasioned  by  an  interference  with  the  sheriff,  on  the  part  of 
the  execution-creditor,  whereby  the  proceedings  were  interrupted  and 
the  debt  lost.9  And  though  a  general  return  of  "levied  on  all  the 
defendant's  personal  property,"  is  prima  facie  evidence  of  a  levy  to  the 
value  of  the  debt,  the  sureties  may  show  what  was  the  actual  value  of 
the  goods  levied  on  ;10  for  they  are  only  liable  to  the  extent  of  the  actual 
loss  sustained  by  the  plaintiff.11  And  though  the  omission  to  return  a 
fieri  facias  for  several  years,  raises  a  presumption  that  the  sheriff  has 
collected  the  debt,  yet  the  sureties  may  show  that  it  was  not  in  fact  col- 
lected, or  that  the  sheriff  had  a  good  excuse  for  not  collecting  it.12  So,  it 
may  be  shown  that  the  sheriff  paid  the  money  into  court ;  this  relieves 
him  from  all  responsibility  to  the  party  entitled  to  the  fund  ;13  and  so, 
the  surety  of  an  administrator  on  a  bond  given  in  pursuance  of  an  order 
to  sell  real  estate,  may  show  that  the  guardian  of  one  of  the  heirs 
accepted  the  administrator's  bond  for  his  ward's  share,  with  a  stay  of 

1  Commonwealth  v.  Straub,  35  Perm,     writ  must  be  directed  to  the  coroner. 
St.  137.  8  Commonwealth  v.  Rainey,  4  W.  h 

2  Commonwealth  v.  Cope,  45  Penn.     S.  186. 

St.  161.  8  Dorrance  v.   Commonwealth,    13 

3  Dallas   v.   Chaloner,    3  Dall.  500.      Penn.  St.  160. 

Dallas   v.   Hazlehurst,   4   Ibid.  106  n.  10  Beale  v.   Commonwealth,  11  S.  & 

McKean   v.    Shannon,    1    Binn.    370.  R.  299 ;  s.  c.  7  Watts  183. 

Christman  v.  Commonwealth,  17  S.  &  "  Juniata  Bank  v.  Beale,  1  W.  &  S, 

R.  381.  227.     Commonwealth   v.   Contner,   21 

4  McKean  v.  Shannon,  1  Binn.  370.  Penn.  St.  266.     Commonwealth  v.  Al- 
6  Commonwealth  v.  Wolbert,  6  Binn.  len,  30  Ibid.  49. 

292.  »  Commonwealth  v.  McCoy,  8  Watts 

6  For  the  form  of  such  suggestion,     153. 

see  Smith's  Forms  84.  ls  Shantz  v.  Lyle,  1  W.  N.  C.  224. 

7  In   case  of   a  sheriff's  bond,  the 
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execution  for  a  year.'  But  the  estate  of  a  surety  in  an  official  bond  is 
not  discharged  by  his  death,  leaving  the  principal  obligor  surviving;2 
nor  are  the  sureties  in  the  official  bond  of  a  public  officer  released,  by 
the  neglect  of  the  accounting  officers,  for  upwards  of  a  year,  to  compel 
him  to  settle  his  account.3 

§  2062.  The  sureties  may  also  defend  on  the  ground  that  there  has 
been  a  material  alteration  in  the  bond,  after  execution,  and  without 
their  knowledge;4  or,  of  a  variance  between  the  bond  actually  given, 
and  the  form  prescribed  by  the  statute.  But  a  variance  between  a  sta- 
tutory bond  and  the  requirements  of  the  law  is  fatal  only  when  the  con- 
dition would  impose  a  greater  burden  on  the  obligor  than  the  law 
allows;5  the  omission  from  a  statutory  bond  of  a  clause  which  does 
not  affect  the  rights  of  the  parties,  and  imposes  no  harder  terms  upon 
the  obligors,  does  not  invalidate  it.6  If  a  statute  prescribe  the  form  of 
the  condition  of  a  bond,  and  specify  the  nature  of  the  acts  and  duties 
which  the  officer  shall  be  bound  to  perform,  it  may  be  considered  as 
directory;  and  a  condition  designating  other  acts  and  things  to  be  done, 
will  not  vitiate ;  but  it  is  good  as  to  those  specified,  unless  the  act  pre- 
scribe that  it  shall  be  taken  in  that  form  and  no  other.7  And  though 
the  penalty  of  an  official  bond  exceed  that  directed  by  statute,  it  is  bad 
only  for  the  excess  ;8  so,  where  an  official  bond  is  required  to  be 
approved  by  the  judges  of  the  quarter  sessions,  it  is  valid,  if  approved  by 
the  proper  persons,  though  styling  themselves  judges  of  the  common  pleas.9 

§  2063.  Trial  and  judgment.  The  trial  is  conducted  in  the  usual 
manner,  as  in  other  personal  actions ;  or  the  case  may  be  referred  under 
the  compulsory  arbitration  law.10  And  damages  may  be  recovered  up 
to  the  time  of  the  trial,  where  they  proceed  from  the  cause  of  action 
originally  designed  as  a  breach  ;  for  the  statute  does  not  give  the  party 
who  originally  sued,  a  writ  of  scire  facias  for  subsequent  breaches,  as  in 
case  of  a  bond  to  secure  the  performance  of  covenants;  and  unless  he 
could  assess  his  damages  to  the  time  of  trial,  he  would  be  without 
remedy.11  The  statute  expressly  gives  costs  to  the  successful  party  ou 
each  issue;  the  judgment  in  favor  of  the  commonwealth  for  the  penalty, 
is  deemed  merely  an  interlocutory  one,  so  far  as  respects  parties  injured 

1  Sawyers  v.  Hicks,  6  Watts  '  76.  names  of  the  obligors.  Hultz  v.  Com- 
s.  P.  Commonwealth  v.  Shryock,  15  S.     monwealth,  3  Gr.  61. 

&  }{,_  69.  5  Commonwealth  v.  Laub,  1  W.  &  S. 

2  White  v.  Commonwealth,  39  Penn.  261.  Shunk  v.  Miller,  5  Perm.  St.  250. 
St.  167.  e  Power   v.  Graydon,  53   Penn.  St. 

3  Commonwealth  v.  Wolbert,  6  Binn.  198. 

292.     Haehnlen  v.  Commonwealth,  13  '  Speck  v.  Commonwealth,  3  W.  & 

Penn.    St.    617.      Commonwealth     v.  S.  324. 

Briee,  22  Ibid.  211.     Pittsburgh,  Fort  8  MeCaraher   v.   Commonwealth,    5 

Wayne   and   Chicago  Railway  Co.  v.  W.  &  S.  21 . 

Shaeffer,  59  Ibid.  350.  9  Commonwealth  v.  Laub,  I  W.  & 

4  Miller  v.   Stewart,  4  W.  C.  C.  26  ;  S.  261. 

s.  c.  9  Wheat.   680.     Smith  v.  United  10  Gordonu.  Commonwealth,  10 Watts 

States,  2  Wall.  219.     The  signing  and  444. 

delivery  of  an  official  bond,  is  an  au-  "  Karch  v.  Commonwealth,  3  Pena. 

thority   to   fill  up   a  blank  with  the  St.  269. 
VOL.  II. — 25 
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by  a  subsequent  breach.  In  Philadelphia,  when  judgment  is  obtained 
upon  a  sheriff's  or  coroner's  bond,  and  more  than  five  years  have  elapsed 
from  the  time  of  its  execution,  if  it  appear  that  all  persons  who  have 
been  made  parties  to  such  suit  have  been  satisfied,  or  their  claims  other- 
wise disposed  of,  it  is  the  duty  of  the  court,  on  the  application  of  the 
sureties,  to  make  an  order  for  the  entry  of  satisfaction  upon  the  judgment 
for  the  penalty ;  and  the  prothonotary  is  thereupon  required  to  make 
such  entry  on  the  judgment-index.2 

VIII.  Scire  facias  upon  transcripts  of  balances  due  by 
executors,  etc. 

§  2064.  Transcript.  Upon  the  settlement  of  an  executor's,  adminis- 
trator's or  guardian's  account  in  any  orphans'  court  of  this  common- 
wealth, the  prothonotaries  of  the  courts  of  common  pleas  of  the  respective 
counties  are  required  to  file  and  docket,  when  the  same  are  furnished, 
certified  transcripts  or  extracts  of  the  amount  appearing  to  be  due  and  in 
the  hands  of  any  executor,  administrator,  guardian  or  other  accountant, 
on  the  settlement  of  their  respective  accounts  in  the  orphans'  court,  which 
transcripts  or  extracts  so  filed  are  a  lien  on  the  real  estate  of  such  exec- 
utor, administrator,  guardian,  &c,  from  the  time  of  such  entry,  until 
payment,  distribution  or  satisfaction ;  and  actions  of  debt  or  scire  facias 
'  may  be  instituted  thereon,  by  any  person  or  persons  interested,  for  the 
recovery  of  so  much  as  may  be  due  to  them  respectively ;  provided,  that 
the  liens  thereby  created  shall  cease  at  the  expiration  of  five  years  from 
the  time  of  such  entry,  unless  revived  by  scire  facias  as  in  cases  of  judg- 
ments in  the  courts  of  common  law ;  and  provided,  also,  that  in  case  of 
an  appeal  from  the  orphans'  court,  the  lien  shall  be  for  no  more  than  the 
amount  finally  found  due  and  decreed.3  The  transcript  may  be  filed 
in  a  different  county  from  that  in  which  probate  was  made;  and  tran- 
scripts may  be  filed  in  more  than  one  county.4 

§  2065.  A  transcript  of  a  balance  due  by  an  executor  or  administrator 
upon  the  settlement  of  his  account,  to  be  effectual,  must  be  filed  in  the 
lifetime  of  the  accountant;  if  filed  after  his  death,  a  scire  facias  cannot 
be  maintained  upon  it,  on  the  ground  that  no  lien  upon  his  real  estate 
could  be  created  by  filing  the  transcript  after  his  death,  and  that  the 
scire  facias  is  a  proceeding  in  (rem,  and  confined  to  the  lands  or  real  estate 
bound  by  the  filing  of  the  transcript.5  It  is  not  necessary  that  the 
account  upon  which  the  transcript  issued  should  be  a  final  account  f 
the  transcript,  though  a  lien,  is  not  a  judgment.7  Where  exceptions 
have  been  filed  to  an  executor's  account,  and  an  auditor  appointed,  who 

1  Maffit  v.  Commonwealth,  5  Penn.  an  abstract  or  condensation  of  the  sub- 
St.  366.  stance  of  the  account.     Ibid. 

2  Act  11  April  1862,  P.  L.  437 ;  '  Hanson  v.  Bank  of  Penn  Town- 
Purd.  1308.  ship,  7  Penn.  St.  261. 

3  Act  29  March  1832,  §  29,  P.  L.  6  Rowland  v.  Harbaugh,  5  Watts 
190;  Purd.  446.     For  form  of  certifl-  365. 

catc,  see   McCracken   v.  Graham,    14        6  Royer  v.  Myers,  15  Penn.  St.  87. 
Penn.  St.  209.     The  act  only  requires        7  Ramsey's  Appeal,  4  Watts  71. 
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never  acted,  it  was  held,  that  a  transcript  filed  in  the  common  pleas, 
three  years  afterwards,  was  a  lien  on  the  land  of  the  executor,  because 
the  delay  was  a  waiver  of  the  exceptions.1  A  certificate  can  only  be  filed 
at  the  instance  of  the  cestui  que  trust.2 

§  2066.  Jurisdiction.  The  orphans'  court  is  the  appropriate  place 
to  settle  accounts  between  guardian  and  ward.  But  where  a  transcript 
of  a  guardian's  account  has  been  filed  in  the  common  pleas,  and  an 
action  of  debt  or  scire  facias  has  been  instituted  by  the  ward  thereon, 
the  common  pleas  has  jurisdiction  of  the  account,  and  is  competent  to 
adjudicate  upon  credits  and  payments  alleged  by  the  guardian  to  have 
been  made  subsequently  to  the  filing  of  the  account  upon  which  the  tran- 
script was  certified  ;3  the  filing  of  a  transcript,  however,  does  not  oust 
the  jurisdiction  of  the  orphans'  court.4  The  latter  court  has  jurisdiction 
to  ascertain  the  liability  of  a  non-resident  executor;  but  not  to  enforce 
it  against  his  sureties.5 

§  2067.  Scire  facias.  The  act,  of  which  the  substance  is  given 
above,  provides,  that  any  person  interested  may  institute  a  scire  facias 
for  the  recovery  of  so  much  as  may  be  due  him.  The  personal  repre- 
sentatives of  a  deceased  executor  or  administrator  must  be  made  parties 
to  the  scire  facias,  and  if  it  be  issued  against  the  heirs  and  terre-tenants 
alone,  the  plaintiff  cannot  recover.6  This  proceeding  is  within  the  com- 
pulsory arbitration  act.7  The  scire  facias  is  a  proceeding  in  rem,  and 
the  judgment  is  confined  in  its  operation  to  the  lands  and  real  estate 
bound  by  the  transcript,  so  that  no  other  property  can  be  taken  in  exe- 
cution under  such  judgment.8  On  receipt  of  satisfaction,  the  party  is 
required  to  enter  satisfaction  of  record  to  the  extent  of  what  he  has 
received ;  or  the  orphans'  court,  on  due  proof  of  payment,  may  direct  a 
certificate  thereof  to  be  certified  to  the  common  pleas,  which  will  operate 
as  a  discharge  of  the  lien.9 

IX.    Scire  facias  on  a  cautionary  judgment,  for  subsequent 

breaches. 

§  2068.  In  debt  on  bond,  or  other  instrument,  in  a  penal  sum,  condi- 
tioned for  the  performance  of  covenants,  though  the  judgment  is  entered 
for  the  entire  penalty,  yet  execution  is  sued  out  for  the  amount  of  such 
damages  only  as  the  jury  assess  upon  the  breaches  suggested.  The 
judgment,  however,  remains  as  a  security  to  the  plaintiff  for  such  dam- 
ages as  he  may  sustain  by  any  further  breaches ;  and  in  case  of  such 
further  breaches,  the  plaintiff  may  have  a  scire  facias  upon  the  judg- 
ment against  the  defendant,  his  heirs,  terre-tenants,  executors  or  admin- 

1  Roshing  v.  Chandler,  3  Penn.  St.  The  sureties  can  only  be  reached  by 
369.  an  action  on  the  bond.     Ibid. 

2  Laverty's  Estate,  23  Pitts.  L.  J.  6  Rowland  v.  Harbaugh,  5  Watts 
81.  365. 

8  Royer  v.  Myers,  15  Penn.  St.  87.  7  Royer  v.  Myers,  15  Penn.  St.  87. 

*  McNeal  v.  Holbrook,  25  Penn.  St.  8  Rowland  v.  Harbaugh,  ut  supra. 

189.  9  Act  of  1832,  §  30. 
6  Maguire's  Estate,  4  W.  N.  C.  15. 
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istrators,  suggesting  such  breaches,  and  summoning  him  or  them  to 
show  cause  why  execution  should  not  be  awarded  upon  the  judgment,  in 
pursuance  of  the  act  of  1836,1  which  is  a  re-enactment,  in  substance,  of 
the  statute  of  8  &  9  Wm.  III.,  c.  11,  §  8.2 

§  2069.  That  act  provides  that  in  actions  .upon  a  bond,  or  for  any- 
penal  sum,  for  the  non-performance  of  any  covenant  or  written  agree- 
ment, the  plaintiff  shall  assign  upon  the  record,  in  his-  declaration, 
replication  or  otherwise,  all  breaches  committed  at  and  before  suing  out 
the  writ,3  and  thereupon  judgment  shall  be  entered  for  the  penalty,  but 
execution  shall  issue  only  for  the  damages  assessed  upon  the  breaches 
assigned,  and  the  costs  of  suit.  There  can  be  but  one  judgment  upon 
the  bond,  and  this  should  be  for  the  whole  amount  of  the  penalty. 
Upon  this  judgment,  the  plaintiff  is  not  allowed  to  issue  execution 
beyond  the  amount  of  the  damages  assessed  by  the  jury  and  costs  of 
suit.4  Where  judgment  by  default  has  been  rendered  for  the  penalty, 
the  plaintiff  should  have  the  damages  assessed  by  writ  of  inquiry;5,  and 
the  jury  must  assess  the  actual  damages ;  if  they  merely  find  a  verdict 
for  the  amount  of  the  penalty,  it  will  be  erroneous.6  So,  if  judgment 
be  given  for  the  plaintiff  upon  demurrer,  by  confession  or  nil  dicit,  the 
damages  are  to  be  assessed  by  the  jury  under  a  writ  of  inquiry  of  dam- 
ages to  be  sued  out  thereon.7  It  is  clear,  then,  that  while  the  judgment 
on  a  bond  of  the  kind  described  above  should  be  for  the  whole  amount 
of  the  penalty,  yet  the  execution  thereon  can  only  be  for  the  actual 
damages  suffered  at  the  time  of  the  rendition  of  such  judgment,  and 
that  these  damages,  where  there  is  a  defence  taken,  are  to  be  ascertained 
by  the  jury,  and,  where  there  is  no  defence,  by  a  writ  of  inquiry.  If, 
after  the  judgment,  a  new  breach  of  the  condition  occurs,  the  plaintiff's 
remedy  is,  not  by  issuing  an  execution  on  the  judgment,  but  by  bringing 
a  scire  facias  thereon. 

§  2070.  Of  the  scire  facias.  Prior  to  the  passage  of  the  British  stat- 
ute of  8  &  9  Wm.  III.,  where  there  was  judgment  upon  a  penal  bond, 
upon  proof  of  a  single  breach,  the  defendant  was  compelled  to  go  into 
chancery  for  relief,  as  the  whole  penalty  was  due  at  law.8  And  it  was, 
in  part,  to  remedy  this  evil,  that  the  statute  was  enacted ;  it  was 
designed  to  give  relief  to  plaintiffs  commensurate  with  the  damage 
sustained,  and  to  protect  defendants  from  demands  not  due  in  conscience, 
and  supersede  the  necessity  of  proceeding  in  equity.9  There  is  some 
conflict  of  decision,  in  this  state,  as  to  the  cases  in  which  a  scire  facias  is 
necessary  under  the  statute.     It  is  well  settled,  that  the  statute  extends 

'Act  14    June   1836,   P.   L.   638;'       6  Vaughn  v.  Ferris,  2  W.  &  S.  46. 
Purd.  162.  e  Thornton  v.  Bonham,  2  Penn.   St. 

2  Rob.  Dig.  142.  102. 

3  The  plaintiff  may  assign  as  many  '  O'Neal  v.  O'Neal,  4  W.  &  S.  132. 
breaches  as  he  pleases ;  Kerr  v.  Mere-  Thornton  v.  Bonham,  ut  supra. 

dith,  4  Yeates_283;  but,  if  several  be  8  White    v.    Sealy,    1     Doug.    49. 

assigned,  a  distinct  claim  must  be  made  Longstreth  v.  Gray,  1  Watts  60. 

for  each  of  them.     Commonwealth  v.  *  Report  of  the  Revisers  24.    Rey- 

Pray,  1  Phila.  58.  nolds    v.    Lowry,    6     Penn.    St.   468 : 

1  Duffy  v.  Lytle,  5  Watts  120.  Coulter,  J. 
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to  the  case  of  a  bond  conditioned  for  the  payment  of  money  by  instal- 
ments, where  the  action  is  commenced  by  writ.1  And  it  is  equally  well 
settled,  that  it  does  not  extend  to  a  case  in  which  judgment  is  entered  by 
virtue  of  a  warrant  of  attorney,  upon  a  bond  conditioned  for  the  pay- 
ment of  money,  either  by  instalments,  or  on  a  future  contingency.2  In 
such  case,  relief  could  always  be  obtained,  in  this  state,  by  application 
to  the  equitable  powers  of  the  court.3  But  where  the  condition  of  the 
bond  is  for  the  performance  of  a  purely  collateral  act,  other  than  the 
payment  of  money,  it  would  seem,  that  the  plaintiff  must  issue  a  scire 
facias,  before  taking  out  execution  ;  as,  where  the  condition  was  that  the 
defendant  should  saw  a  certain  number  of  logs  for  the  plaintiff;4  and 
where  judgment  was  entered  by  virtue  of  a  warrant  of  attorney  annexed 
to  a  replevin-bond  f  or  an  innkeeper's  bond  ;6  in  such  case,  the  plaintiff 
cannot  suggest  breaches,  and  issue  execution,  without  giving  the  defend- 
ant a  day  in  court.7  So,  it  has  been  held,  that  where  the  right  to 
recover  a  sum  of  money  depends  upon  the  establishment  of  a  matter  en 
pais,  as  the  dissolution  of  a  partnership,  the  plaintiff  must  issue  a  scire 
facias,  before  he  can  have  execution  of  a  judgment  confessed  by  warrant 
of  attorney.8  Otherwise,  where  the  warrant  of  attorney  expressly  pro- 
vides that  upon  a  breach  of  the  condition,  the  plaintiff  should  be 
at  liberty  to  file  a  suggestion,  and  issue  execution  on  the  judgment;9 
and  so  also,  where  the  warrant  provides  that  execution  may  issue 
forthwith,  on  failure  to  comply  with  the  condition  of  the  bond.10 

§  2071.  Practice  on  the  scire  facias.  The  scire  facias  must  be  sued 
out  by  the  plaintiff  in  the  judgment,  or  his  personal  representatives, 
against  the  defendant  therein,  his  heirs,  executors,  administrators  or 
assigns.  The  whole  proceedings  in  the  .former  action,  or  so  much  of 
them  as  make  it  appear  that  the  judgment  is  warranted  by  the  statute, 
should  be  recited  in  the  scire  facias,  which  should  then  suggest  the 
additional  breaches ;  or,  if  the  plaintiff  in  the  original  action  have  set 
forth  only  some  of  the  covenants,  and  he  now  wish  to  recover  damages 

1  Longstreth  v.  Gray,  1  Watts  60.  5  Diller  v.  Wetzler,  10  L.  Bar  5. 

2  Skidmore  v.  Bradford,  4  Penn.  St.  6  Commonwealth  v.  Specht,  23  Pitts. 
296.     Reynolds  v.  Lowry,  6  Ibid.  465.     L.  J.  67. 

Chambers  v.  Harger,  18  Ibid.  15.    Me-  7  Magill  v.  Higgins,  2  Pitts.  107.    It 

Cann  v.  Farley,  26  Ibid.  173.     Weikel  seems,  that  it  is   sufficient,  to  issue  a 

v.  Long,  55  Ibid.  238.     Jones  v.  Dil-  scire    facias   quare   executionem    non, 

worth    63  Ibid.  447.     Where  a  bond  upon   which   the  defendant  can  take 

and  warrant  of  attorney  are  given,  con-  any   defence    that    is   open    to    him. 

ditioned   for   the  payment   of  certain  Curtis   v.    Kearney,  2   Pitts.   87.      In 

promissory    notes,    judgment  may  be  Skidmore  v.  Bradford,  4  Penn.  St.  306, 

entered  for  the  penalty,  and  execution  it   is  said  by  Gibson,  C.  J.,  that  the 

taken  out  for  the  amount  of  each  note  question   is— "had   the   defendant  an 

as  it  becomes  due.     Hopkins  v.  Deaves,  opportunity,  at  any  stage  of  the  pro- 

2  Bro.  93.    Douredoure  v.  Krumbhaar,  ceedings,  to  show  that  the  execution 

1  Miles  264.     And  see  Sparks  v.  Gar-  was  not  warranted  by  the  judgment?" 

1  Binn.  152.  B  Montelius  v.  Montelius,  Bright.  79. 


ngues,  1  iiinn.  io^.  ™™«;uuo  «.iuuu«iiUO,uH6™  , .,. 

s  Bank  of   Chester    v.   Ralston,    7  9  Reynolds  v.  Lowry,  6  Penn.   St. 

'enn.  St.  484.     Harger  v.  Commission-  465. 

rs  of  Washington,  12  Ibid.  253.  10  . 

♦  Adams  v.  Bush,  5  Watts  289.  447. 


Penn.  St.  484.     Harger  v.  Commission-     465. 

ers  of  Washington,  12  Ibid.  253.  10  Jones   v.   Dilworth.  63  Penn.   St. 
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for  the  breaches  of  others,  it  should  seem,  that  he  may  state  these  latter 
covenants  in  the  scire  facias,  and  assign  breaches  on  them.1  If  the  con- 
dition be  merely  to  indemnify  and  save  harmless,  the  defendant  may 
plead  non  damnifieatus ;  but  if  the  condition  be  to  discharge  or  acquit 
the  plaintiff  from  liability,  the  defendant  must  in  pleading  set  forth 
affirmatively  the  special  manner  of  performance,  and  show  that  the 
plaintiff  has  been  acquitted  of  his  liability,  and  in  what  way  it  was 
effected.2  The  subsequent  proceedings  are  the  same  as  in  the  original 
action;  and  the  judgment  is  nothing  but  an  award  of  execution  for  the 
damages  assessed,  and  costs  of  suit.3 

X.  Scire  facias  quare  executionem  non.4 

§  2072.  Time  within  which  execution  must  issue.  At  common 
law,  if  the  plaintiff  neglected  to  issue  execution  on  his  judgment,  within 
a  year  and  a  day  after  the  recovery,  his  right  to  issue  execution  was 
gone,  and  he  was  obliged  to  bring  an  action  on  the  judgment.5  To 
remedy  this  inconvenience,  the  statute  of  West.  II.  gave  the  writ  of 
scire  facias  to  revive  the  judgment  in  a  personal  action,6  where  the  plain- 
tiff had  omitted  to  issue  execution  within  a  year  and  a  day.7  This  writ 
is  in  the  nature  of  an  original  action,  and  the  defendant  may  plead  to  it 
in  bar  of  execution.8  It  extends  to  the  action  of  ejectment,  which  is  a 
personal  action  within  the  statute.9  The  provisions  of  the  statute  have 
been  re-enacted  by  our  act  of  1836,  with  a  proviso  that  the  time  shall  be 
computed  from  the  expiration  of  any  stay  of  execution  ;10  and  the  act 
of  1845  has  extended  the  period  of  issuing  execution,  without  a  scire 
facias,  to  five  years  j11  this  applies  as  well  to  original  as  revived  judg- 
ments.12  The  time  during  wh^ch  execution  was  stayed  by  a  writ  of  error, 

1  For  the  forms  used  under  this  stat-  law,  in  a  real  action.     Tidd  1102. 

ute,  see  Smith's  Forms  73-9.    And  see  '  Stewart  v.  Peterson,  63  Penn.  St. 

1  Saund.  58  n.  230. 

■'  Neville  v.  Williams,  7  Watts  431.  8  Co.  Litt.  290  a.  Gonnigalu.  Smith, 

3  1  Saund.  58  e.     See  United  States  6  Johns.  108. 

v.  White,  4  W.  C.  C.  414,  as  to  the  9  AVeaver  v.  Wihlo,  72  Penn.  St.  469. 

practice  in  the  federal  courts.  Fox  v.   Foster,  4  Ibid.  119.     Withers 

4  In  England,  this  writ  is  denomi-  v.  Harris,  1  Salk.  258.  But  the  writ 
nated  indifferently,  sci.  fa.  quare  ex.  should  go  against  the  terre-tenants  as 
non,  from  its  object,  or  sci.  fa.  post  well  as  the  original  defendants.  Ibid. 
annum  et  diem,  from  the  time  when  it  10  Act  16  June  1836,  ji  1-2,  P.  L.  761 ; 
issues,  and  these  two  names  are  fre-  Purd.  634. 

quently  applied  to  it  in  Pennsylvania.  "  Act  16  April  1845,  \  4,  P.  L.  538  ; 

But  as  we  have  in  this  state,  another  Purd.  634.    A  scire  facias  is  necessary, 

writ  which  is  sometimes  called  sci.  fa.  after  the  lapse  of  the  statutory  period, 

post  annum  et  diem,  namely,  the  writ  though  the  judgment  be  entered,  with- 

given  by  the  act  of  1798,  to  revive  the  out    stay.      Manufacturers'    and    Me- 

lienof  a  judgment  (see  infrd,%  2079),  it  chanics'  Bank  v.  Fredrickson,  2  Miles 

seems  better  to  call  the  writ  to  revive  70.    An  execution  issued  without  a  sci. 

the  right  to  issue  execution  by  the  name  fa.  will  be  set  aside.     Comly  v.  Rissel, 

I  which  indicates  its  object,  which  we  1  Phila.  402. 

[have  therefore  placed  at  the  head  of  ,2  Dailey  v.  Straus,  2  Penn.  St.  401. 

this  section.  It  lies  upon  a  judgment  in  favor  of  the 

5  Tidd  1102-3.     See  supra,  \  1042.  defendant  for  costs.     Stewart  v.  Peter- 
*  Suoh  writ  was  allowed  at  common  son,  63  Ibid.  230. 
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with  security,  is  not  included  in  the  computation  ;l  nor  is  the  time 
during  which  the  plaintiff  was  delayed  by  an  injunction  out  of  chan- 
cery, sued  out  by  the  defendant.2  The  act  of  1854  extends  the  law  to 
judgments  in  justices'  courts,  and  provides  that  no  execution  shall  issue, 
after  the  expiration  of  five  years  from  the  rendition  of  such  judgment, 
unless  revived  by  scire  facias  or  amicable  confession.3 

§  2073.  When  a  scire  facias  is  unnecessary.  When  execution 
has  been  taken  out  within  the  time  limited,  and  not  executed,  a  new 
writ  of  execution  may  be  sued  out  at  any  time  afterwards,  without  a 
scire  facias;  provided  the  first  writ  be  returned,  and  continuances  entered 
from  the  time  of  issuing  it.4  These  continuances  may  be  entered  after 
the  issuing  of  the  second  writ  ;5  the  act  of  1836  made  no  alteration  in 
the  practice  in  this  respect.6  And  in  such  case,  an  alias  execution  may 
issue,  after  the  expiration  of  five  years  from  the  issuing  of  the  first  fieri 
facias.7  So,  the  statute  has  been  held  not  to  require  a  scire  facias,  prior 
to  an  attachment-execution,  because  the  defendant  may  appear  to  the 
latter  writ,  and  make  any  plea  that  he  might  have  taken  advantage  of 
under  the  scire  facias  quare  executionem  non?  So,  where  a  defendant 
has  been  discharged  under  the  insolvent  laws,  no  scire  facias  is  necessary 
to  warrant  an  execution  against  his  subsequently-acquired  property,  for 
the  case  is  not  within  the  reason  of  the  law  requiring  a  revival  of  the 
judgment,  because  the  presumption  that  the  judgment  is  satisfied  is 
repelled  by  the  record,  which  shows  a  ca.  sa.  duly  issued  and  served,  and 
the  defendant  discharged  from  it  by  a  statute  made  particularly  for  his 
benefit.9  And  a  scire  facias  is  unnecessary,  after  a  year  and  a  day  from 
interlocutory  judgment  in  foreign  attachment,  before  taking  out  a  writ  of 
inquiry.10  And,  it  seems,  that  a  justice  of  the  peace  may  issue  execu- 
tion, without  a  previous  scire  facias,  upon  a  certified  transcript  of  the 
judgment  of  a  justice  in  another  county,  obtained  within  five  years, 
although  the  issuing  of  a  scire  facias  might  be  proper  in  such  cases.11 

§  2074.  Of  tlie  writ  of  scire  facias.  Though  the  judgment  be 
more  than  ten  years  old,  it  is  not  necessary,  according  to  the  English 

1  2  Inst.  471.     Tidd  1104.  8  Ogilsby  v.   Lee,   7   W.  &  S.  444. 

2  Michelle.  Cue,  2  Burr.  660.  Gemmill   ».  Butler,  4   Penn.   St.  232. 
8  Act  5  May  1854,  P.  L.  581 ;  Purd.     Bank   of   Chester  v.    Ralston,  7  Ibid. 

S64.  482. 

4  Lewis   v.   Smith,   2  S.  &  R.  142.         9  Gonnigal  v.  Smith,  6  Johns.  106. 
Dodge  v.  Carey,  1  Miles  13.   Landouzy        10  Cookson  v.  Turner,   3  Binn.  416. 

v.  Seelos,  4  W.  N.  C.  151.     The  writ  It  seems,  that,  in  other  cases,  a  scire 

need  not  even  be  returned,  provided  facias  is  necessary,  after  the  lapse  of  a 

continuances  by  vice-comes  rum   misit  year  and  a  day  from  an  interlocutory 

breve  be  entered.     Lewis  v.  Smith,  ut  judgment.     How  v.    Acton,    12   Mod. 

supra.  500  ;  Holt,  C.  J.     And  the  court,  in 

*  Tidd  1104.    But  a  scire  facias  lies,  Cookson  v.  Turner,  say,  that  the  case 

though  an  execution  has  been  issued,  of  a  foreign  attachment,  in  this  respect, 

Stewart  v.  Peterson,  63  Penn.  St.  230.  differs  from   other  actions,  as  the  de- 

6  Shaw  e.  Richards,  2  Miles  103.  fendant  never  was  in  court,  and  there 

7  Dodge  v.  Carey,  1  Miles  13.  Irwin  is  no  person  to  be  warned  by  a  scire 
i'.   Henderson,  2  Cr.  C.  C.  167.     Lan-  facias.     And  see  Tidd  1103. 

douzy  v.  Seelos,  4  W.  N.  C.  151.  u  Keck  v.  Appleback,  2  P.  &  W.  465. 
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practice,  to  apply  to  the  court  for  leave  to  issue  a  scire  facias;  that  prac- 
tice is  founded  on  the  rules  of  court,  and  not  on  any  principle  of  the 
common  law;  it  does  not  prevail  in  this  state.1  The  writ  issues,  of 
course,  upon  a  prcecipe  to  the  prothonotary,  in  the  usual  form.  It  must 
be  sued  out  in  the  court  where  the  record  remains  ;2  as  one  court  cannot 
issue  a  scire  facias  upon  the  judgment  of  another,  unless  authorized  so  to 
do  by  statute;3  thus,  if  the  defendant  in  a  judgment  recovered  in  a 
justice's  court,  sue  out  a  writ  of  certiorari,  but  is  nonsuited  for  omitting 
to  assign  errors,  a  scire  facias  does  not  lie  in  the  common  pleas ;  there 
being  no  judgment  of  that  court.4  It  seems,  however,  that  where  a 
judgment  is  transferred  to  another  county,  under  the  act  of  1840,  for 
the  purpose  of  creating  a  lien,  a  scire  facias  may  issue  from  the  latter 
county.  "It  is  transferred  only  to  facilitate  its  enforcement,  but  with 
the  right  to  all  the  writs  of  scire  facias  that  may  be  needed  for  that  pur- 
pose."5 The  writ  must  correctly  recite  the  judgment,6  as  a  material 
variance  will  be  fatal  on  nul  tiel  record.7     It  must  follow  the  original 


Keeler  v.  Neal,  2  Watts  424.  A  justice 
may  issue  a  scire  facias  upon  the  j  udg- 
ment  of  another  justice,  whose  com- 
mission has  expired.  McGarry  v.  Dou- 
redoure,  6  Phila.  332.  Huston-  v.  Don- 
nelly, 8  Ibid.  337. 

1  Lesley  v.  Nones,  7  S.  &  R.  410. 
Chambers  v.  CarsOD,  2  Whart.  365. 
Baker  v.  Blair,  Com.  Pleas,  Phila.,  10 
April  1822.  MS. 

1  Chambers  v.  Carson,  2  Whart.  365. 

3  Shaw  v.  Boyd,  12  Penn.  St.  217 ; 
Coulter,  J. 

4  Welker  v.  Welker,  3  P..&  W.  21. 

6  King  i>.  Nimick,  34  Penn.  St.  298  ; 
Lowrie,  C.  J. 

6  The  following  is  the  form  in 
debt :— 

County,  ss. 

The  Commonwealth  of  Pennsylvania, 
To  the  sheriff  of county,  greeting : 

Whereas,  A.  B.,  lately  in  our  • ■ 

court  for  the  county  of ,  to  wit : 

in  the  term  of ,  a.  n., ,  by 

the  consideration  of  the  same  court, 
recovered  against  C.  D.  [as  well  a,  cer- 
tain debt  of  • dollars,  as  also 

dollars cents,  which  to  the  said  A. 

B.  in  our  said  court  were  adjudged  for 
his  costs  and  charges,  which  he  sus- 
tained by  occasion  of  the  detention  of 
that  debt],  whereof  the  said  C.  D.  is 
convict,  as  appears  of  record,  &c. 
Nevertheless,  execution  of  the  same 
judgment  still  remains  to  be  made,  as 
by  the  information  of  A.  B.  we  have 
received :  And  because  we  are  willing 


that  those  things  which  in  our  said 
court  are  rightly  done,  should  be  de- 
manded by  a  due  execution  :  We  com- 
mand you,  that  by  good  and  lawful  men 
in  your  county,  you  make  known  to  the 
said  C.  D.  that  he  be  and  appear  be- 
fore our  judges,  at ,  at  our  said 

court,  there  to  be  held  the  first  Monday 

of next,  to  show  if  anything  he 

knows  or  has  to  say  why  the  said  A. 
B.  ought  not  to  have  execution  against 
him  of  the  debt  and  damages  aforesaid, 
according  to  the  form  of  the  said  recov- 
ery, if  to  him  it  shall  seem  expedient. 
And  have  you  then  and  there  the  names 
of  those  by  whom  you  shall  so  make  it 
known,  and  this  writ.     Witness,  &c. 

If  the  judgment  be  in  assumpsit, 
instead  of  the  words  in  brackets,  say : 

[ dollars,  which  to  the  said  A.  B., 

in  our  said  court,  were  adjudged  for 
his  damages,  which  he  sustained  as 
well  by  reason  of  the  non-performance 
of  a  certain  promise  and  assumption 
by  the  said  C.  D.  to  the  said  A.  B.,  at 

,  at  the  county  aforesaid,  made, 

as  for  his  costs  and  charges  by  the  said 
A.  B.,  about  his  suit  in  that  behalf  ex- 
pended.] 

7  Walker  v.  Pennell,  15  S.  &  R.  68. 
Grenell  v.  Sharp,  4  Whart.  344.  Davis 
v.  Norris,  8  Penn.  St.  122.  See  Hersch 
v.  Groff,  2  W.  &  S.  449.  The  scire 
facias  to  revive  may  recite  the  judg- 
ment as  one  for  the  gross  amount  of 
the  verdict  and  costs.  Park  v.  Webb, 
3  Phila.  32. 
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judgment  in  amount,  date  and  parties.1  It  was  at  one  time  held  by  the 
court  of  common  pleas  of  Philadelphia,  that  a  scire  facias  upon  a  jus- 
tice's transcript,  filed  in  court  for  the  purpose  of  creating  a  lien,  must  be 
special — reciting  the  recovery  before  the  justice,  the  issuing  of  a  tran- 
script thereon,  and  the  filing  of  the  same  in  the  prothouotary's  office  ;2 
but  this  was  overruled  by  the  same  court,  on  the  21st  December  1844, 
and  it  is  now  the  practice,  to'describe  such  judgment,  generally,  as  one 
of  the  court  of  common  pleas.  The  writ  may  be  amended,  so  as  to 
make  it  conform  to  the  record,  even  after  nul  tiel  record  pleaded  ;3  or  on 
the  trial,  after  the  testimony  has  been  closed,  and  the  counsel  has  con- 
cluded his  argument  to  the  jury.4 

§  2075.  Parties.  All  the  parties  to  the  original  judgment  must  be 
made  parties  to  the  writ  of  scire  facias;  the  plaintiff  cannot  drop  one, 
and  proceed  against  the  others  ;5  but  an  error  in  omitting  one  of  the 
defendants  is  amendable,  under  the  act  of  1852.6  If  one  of  the  defend- 
ants has  paid  the  judgment,  and  is  entitled  to  subrogation  against  his 
co-defendants,  the  writ  may  be  issued  in  the  name  of  the  legal  plaintiff, 
and  prosecuted  for  his  benefit  ;7  and  this  may  be  done,  without  first  ob- 
taining a  decree  of  subrogation  ;  the  right  to  subrogation  may  be  tried 
on  the  scire  facias?  If  a  guardian  obtain  judgment,  he  may  have  a  scire 
facias  thereon,  after  the  expiration  of  his  office,  and  though  another 
guardian  has  been  appointed.9  A  scire  facias  will  not  lie  against  the 
personal  representatives  of  a  deceased  defendant  in  a  joint  judgment, 
with  a  suggestion  of  the  insolvency  of  the  survivor  ;10  but  as  the  legis- 
lature have  since  provided  by  the  act  of  1848,  that  the  death  of  one  of 
several  judgment-debtors  shall  not  discharge  his  estate,11  such  writ  may 
now  issue  against  the  survivor  and  the  representatives  of  the  decedent, 
jointly,  by  virtue  of  the  act  of  1861.12  A  terre-tenant  of  the  land  bound 
by  the  judgment  need  not  be  made  a  party  to  a  scire  facias  quare  execu- 
tionem  non,  in  order  to  have  execution  against  the  lands  in  the  hands  of 
the  defendant's  alienee  ;13  nor  the  defendant's  assignee  for  the  benefit 
of  creditors  ;14  nor  his  trustees  in  insolvency.15 

§  2076.  Service  and  return.  The  scire  facias  is  to  be  served  and 
returned  in  the  same  manner  as  a  summons  in  a  personal  action; 16  but 

1  Richter  v.  Cummiugs,  60  Perm.  St.  u  Act  22  March  1861,  P.  L.  186; 
441,  Purd.    39.      Dingmau    v.  Amsink,  77 

2  Miller  v.  Fees.  2  Clark  27.  Penn.  St.  114. 

•  Willard  v.  No'rris,  2  Rawle  56.  ls  Young  v.   Taylor,    2    Binn.    218. 

4  Maus  v.  Maua,  5  Watts  315.  Righter  v.  Rittenhouse,  3  Rawle  279. 

5  Grenell  v.  Sharp,  4  Whart.  344.  A  scire  facias  to  revive  the  lien  against 

6  Richter  v.  Cummings,  60  Penn.  St.  the  lands  conveyed  to  him,  may  be 
^41.  subsequently  sued  out,  within  the  five 

i  Ibid.  years. 

8  Baily  v.  Brownfield,  20  Penn.  St.  14  Clark  v.  Israel,  6  Binn.  391.     Doh- 

41  ner's  Estate,  1  Penn.  St.  101. 

»  Welker  v.  Welker,  3  P.  &  W.  21.  15  Wrigley  v.  Whitaker,  2  W.  N.  C. 

10  Stoner  v.  Strohman,  9  W.  &  S.  85.  420. 

11  Act  11  April  1848,  \  3,  P.  L.  536 :  16  Act  13  June  1836,  I  39,  P.  L.  579 ; 
Purd.  826.  Purd.  45. 
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this  has  not  altered  the  practice  of  taking  a  default  on  two  returns  of 
nihil  habet}  So,  the  defendant,  after  appearance,  must  file  an  affidavit 
of  defence,  in  default  of  which,  judgment  will  go  against  him  f  and  if 
there  be  two  defendants,  one  of  whom  is  served  and  appears,  and  an 
alias  is  returned  nihil  habet  as  to  the  other,  judgment  may  be  entered  for 
want  of  an  appearance  as  to  the  latter,  and  against  the  one  who  appeared, 
for  want  of  an  affidavit  of  defence.3  And  though  a  judgment  on  one 
nihil  is  irregular,  and  may  be  set  aside,  or  reversed  on  error,  it  is  not 
void,  and  a  sale  under  it  will  pass  a  good  title.4  The  suit  is  within  the 
compulsory  arbitration  law,  and  may  be  referred  ;5  and  the  lapse  of  a 
year  and  a  day  from  the  return  of  the  scire  facias,  without  any  proceed- 
ing on  it,  does  not  work  a  discontinuance,  according  to  the  English 
practice,  but  the  plaintiff  may  afterwards  rule  the  defendant  to  plead, 
and  in  default,  enter  judgment  by  nil  dicit.6 

§  2077.  Defences.  To  the  scire  facias  may  be  pleaded  any  matter  of 
defence  which  has  arisen  since  the  judgment.7  But,  in  no  case,  and  under 
no  circumstances,  can  the  merits  of  the  original  judgment  be  inquired 
into  by  the  defendant ;  so  as  to  enable  him  to  set  up  a  defence,  of  which 
he  might  have  availed  himself  in  the  original  suit.8  Thus,  the  defend- 
ant cannot  be  permitted  to  set  up  a  discharge  in  bankruptcy,  prior  to  a 
former  judgment  of  revival  ;9  and  in  a  scire  facias  on  a  judgment 
entered  on  a  bond  and  warrant  of  attorney,  the  defendant  cannot  set  up 
usury  in  the  bond.10  In  cases  of  mistake,  fraud,  want  of  authority,  and 
even  forgery,  the  remedy  is  by  application  to  the  court  to  have  the 
judgment  opened  or  set  aside,  but  under  no  circumstances  can  the  objec- 
tion be  taken  by  plea.11  Nor  can  he  be  permitted  to  give  evidence  of  a 
payment,  anterior  to  the  rendition  of  the  judgment;12  nor  any  irregu- 
larity in  obtaining  the  original  judgment;13  and  in  a  scire  facias  upon 
a  justices'  judgment,  it  cannot  be  shown  that,  in  the  original  suit, 
the  justice  erroneously  passed  upon  a  question  of  title  to  real  estate.11 

1  Chambers  v.  Carson,  2  Whart.  365.  9  Stewart  v.  Colwell,  24  Penn.  St.  67. 

2  Moody  v.  MeDermott,  1  Miles  18.  10  Lysle  v.  Williams,  15  S.  &  R.  135 

3  Bennet  v.  Reed,  10  Watts  396.  Hopkins  v.  West,  83  Penn.  St.  110. 
Where  there  is  an  appearance  to  an  Rutherford  «.  Boyer,  84  Ibid.  347.  In 
alias  sci.  fa.,  the  defendant  cannot  ob-  such  case,  the  remedy  is,  by  motion  to 
ject  to  an  irregularity  in  the  return  of  open  the  judgment,  in  order  to  let  in 
the  original.  West  v.  Nixon,  3  Gr.  the  defence.  Walter  v.  Breisch,  86 
236.  Ibid.  457. 

4  Heister  v.  Fortner,  2  Binn.  40.  n  Withers   v.    Haines,   2   Penn.   St. 

5  Hill  v.  Crawford,  8  S.  &  R.  477.  438 ;  Lewis,  P.  J.  And  see  Irwin  v 
Baker  v.  Blair,  Com.  Pleas,  Phila.,  19  Nixon,  11  Ibid.  419. 

April  1822.  MS.  '2  McVeagh  v.   Little,   7    Penn.   St. 

6  Davis  v.  Jones,  12  S.  &  R.  60.  279. 

'  Tidd  1130.  13  Share  v.  Becker,  8  S.  &  R.  239. 

8  Cardesa  v,  Humes,  5  S.  &  R.  65.  He  must  seek  relief  by  motion.     Ibid. 

Huffsmith  v.  Levering,  3  Whart.  1 10.  And  see  Sloan  v.  McKinstry,  18  Penn. 

Davidson  v.  Thornton,  7  Penn.  St.  128.  St.  120. 

Weaver  v.  Wible,  72  Ibid.  469.    Alden  "  Huffsmith  v.  Levering,  3  Whart. 

v.  Bogart,  2  Gr.  400.     Kurtz  v.  Kelly,  110.     And  see  Walker  v.  Lyon.  3  P.  & 

1  W.  N.  C.   104.     Trasel  v.  Oil  Co.  W.  98.     Hallock  v.  Dominy,  69  N.  Y. 

Ibid.  155.  238. 
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But  where,  on  a  sale  of  real  estate,  a  bond  and  warrant  of  attorney  for 
the  purchase-money  are  given  to  a  creditor  of  the  vendor,  there  present, 
on  a  scire  facias  to  revive  a  judgment  entered  on  the  warrant,  it  is  a  good 
defence,  that  the  property  has  been  swept  away  by  a  prior  incumbrance, 
since  the  entry  of  the  judgment.1  So,  the  defendant,  under  the  plea 
of  payment,  may  give  evidence  that,  when  he  executed  the  bond  and 
warrant,  the  plaintiff  promised  to  cancel  the  same,  upon  an  event  which 
has  occurred  since  the  judgment;2  and  he  may  show  that  he  is  entitled 
to  a  credit  for  the  value  of  real  estate,  subsequently  conveyed  to  the 
plaintiff.3 

§  2078.  Pleas.  The  defendant  may  plead  nul  tiel  record;  and  under 
this  plea,  he  may  take  advantage  of  a  material  variance  between  the 
judgment  recited  in  the  writ  and  that  produced  in  evidence  f  in  such 
case,  the  replication  should  re-assert  the  record,  and  pray  that  it  may  be 
inspected  by  the  court.5  He  may  also  plead  payment,  with  leave,  &c, 
and  under  it,  may  give  in  evidence  any  equitable  defence,  arising  subse- 
quently to  the  judgment.6  So,  he  may  plead  a  release,7  or  a  set-off;8  and 
where,  prior  to  the  assignment  of  a  judgment,  the  defendant  therein  had 
obtained  judgment  in  another  suit  against  the  plaintiff,  the  former  may 
set  off  such  judgment,  on  a  scire  facias  brought  against  him  by  the 
assignee.9  If  the  original  judgment  were  conditioned  to  save  harmless 
and  indemnify  the  plaintiff,  the  defendant  may  plead  non  damnifieatus ; 
but  if  it  were  to  discharge  or  acquit  the  plaintiff  of  a  liability,  he  must 
plead  performance  specially.10  On  a  second  trial,  after  the  close  of  the 
evidence  on  the  merits,  the  defendant  will  not  be  permitted  to  amend  by 
adding  the  plea  of  nul  tiel  record,  in  order  to  take  advantage  of  a  mis- 
recital  in  the  scire  facias.11 

§  2079.  Judgment.  According  to  the  English  practice,  the  judg- 
ment on  the  scire  facias  is  merely  an  award  of  execution  ;12  but  in  this 
state,  the  judgment  is  quod  recuperet-1*  and  is  entered  for  the  amount 
of  the  original  judgment,  with  interest  thereon."  The  judgment  ren- 
dered in  favor  of  the  plaintiff  is  uniformly  for  the  recovery  of  the  debt, 
with  interest  thereon  to  the  time  of  giving  the  judgment,  together  with 
the  costs  of  suit,  precisely  in  the  same  manner  as  if  it  were  an  action  of 
debt.15  A  recovery  on  the  scire  facias  is,  in  itself,  a  new  substantive 
judgment,  and  a  bar  to  any  subsequent  recovery  upon  the  original  judg- 

1  MoCarty  v.   Springer,  3  P.  &  W.         9  Filbert  v.  Hawk,  8  Watts  443. 
157.  '»  Neville  v.  Williams,  7  Watts  421. 

2  Hartzell  v.  Reiss,  1  Binn.  289.  "  Fox  v.  Foster,  4  Perm.  St.  119. 
8  United  States  v.  Thompson,  Gilp.        12  1  Rol.  Abr.  574,  pi.  6. 

614  1S  Shaeffer  v.  Child,  7  Watts  86.  Duff 

4  Walker  v.  Pennell,  15  S.  &  R.  68.  v.  Wynkoop,  74  Penn.   St.  300.     The 

5  Share  v.  Becker,  S  S.  &  R.  239.  scire  facias  is  a  substitute  for  an  action 

6  But  to  a  scire  facias  to  revive  a  of   debt   upon   the    judgment.      Ibid, 
judgment  in  dower,  a  plea  of  payment  305.     Green  v.  Leymer,  3  Watts  384. 
is  a  mere  nullity.     Shaw  u.  Boyd,  12  But  see  Irwin  v.  Nixon,  1 1  Ibid.  426. 
Penn.  St.  215.  "  Berryhill  v.  Wells,  5  Binn.  56. 

7  Green  v.  Leymer,  3  Watts  384.  15  Green  v.   Leymer,  3   Watts  384 ; 

8  Hugg  v.  Brown,  6  Whart.  468.  Kennedy,  J. 
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meat,  as  against  the  defendant;1  and  even  though  the  original  judg- 
ment was  void,  a  judgment  on  the  scire  facias  may  be  sustained  as  a  new 
one.2  Where  a  scire  facias  is  sued  out  for  the  use  of  one  having  only  a 
limited  interest  in  the  original  judgment,  the  recovery  must  be  limited  to 
the  extent  of  the  equitable  plaintiff's  interest ;  for,  as  against  the  other 
parties,  the  defendant  may  have  a  good  defence.3  If  the  defendant 
have  appeared  and  pleaded  to  the  scire  facias,  the  judgment  carries  costs, 
by  virtue  of  the  statute  of  8  &  9  Wm.  III.,  c.  11 ;  but  not  otherwise, 
for,  if  the  defendant  do  not  take  defence,  when  warned,  he  is  in  no 
default.4 

XI.   Scire  facias  to  continue  the  lien  of  a  judgment. 

§  2080.  Lien  of  a  judgment.  At  common  law,  lands  were  not  lia- 
ble to  be  taken  in  execution,  on  a  judgment  in  a  personal  action  ;5  and, 
consequently,  the  judgment  created  no  lien  upon  the  real  estate  of  the 
defendant.6  There  is  no  statute  in  this  state,  which  expressly  provides 
that  a  judgment  shall  be  a  lien  on  lands  ;7  such  lien  is  the  result  solely 
of  the  right  to  take  the  lands  in  execution.8  And  this  is  still  the  law; 
for,  if  there  be  no  right  to  take  the  defendant's  lands  in  execution,  there 
is  no  lien ;  thus,  a  judgment  against  a  municipal  corporation  is  not  a 
lien  upon  its  real  estate,  because  no  execution  can  issue  to  take  the  land 
in  execution  ;9  and  for  the  same  reason,  a  judgment  against  a  turnpike 
company  is  not  a  lien  upon  its  road.10     And  the  law  on  this  subject  is 


1  Collingwood  v.  Cavson,  2  W.  &  S. 
220.  Custer  v.  Detterer,  3  Ibid.  28. 
Eby's  Case,  9  Ibid.  145.  But  a  scire 
facias  may  issue  upon  the  original 
judgment,  against  a  terre-tenant,  who 
was  not  a  party  to  the  former  judg- 
ment of  revival.  Fursht  w.  Overdeer,  3 
W.  &  S.  470.  Little  v.  Smyser,  10  Penn. 
St.  381.    Zerns  v.  Watson,  11  Ibid.  260. 

2  Buehler  o.  Buffington,  43  Penn.  St. 
278.  Duff  v.  Wynkoop,  74  Ibid.  305. 
And  see  Ramsey  v.  Linn,  2  Rawle 
229. 

*  Peterson  v.  Lothrop,  34  Penn.  St. 
223. 

4  Bright.  Costs  184. 

6  2  Inst.  394.  Lord  Coke  says—"  At 
the  common  law,  where  a  subject  sueth 
execution  upon  a  judgment  for  debt  or 
damages,  he  should  not  have  the  body 
of  the  defendant,  or  his  land,  in  exe- 
cution (unless  it  were  in  special  cases) ; 
and  the  reason  of  the  law  was,  that 
the  body,  in  case  of  debt,  should  not 
be  detained  in  prison,  but  be  at  liberty, 
not  only  to  follow  his  own  affairs  and 
business,  but  also  to  serve  the  king  and 
his  country,  when  need  should  require ; 
nor  to  take  away  the  possession  of  his 
lands  in  that  case,  for  that  would  hin- 


der the  following  of  his  husbandry  and 
tillage,  which  is  so  beneficial  to  the 
commonwealth."  Ibid.  And  see  3  Bl. 
Com.  418.  Allen  v.  Reesor,  16  S.  &  R. 
11. 

6  Shrew  v.  Jones,  2  McLean  78.  A 
judgment  is  not,  in  itself,  an  incum- 
brance affecting  lands.  Barnewall  v. 
Barnewall,  3  Ridgw.  59. 

7  Krause's  Appeal,  2  Whart.  402. 
See  act  26  March  1827,  9  Sm.  L.  303 ; 
Purd.  820. 

8  Bank  of  the  United  States  v.  Win- 
ston, 2  Brock.  252;  Marshall,  C.  J. 
United  States  v.  Morrison,  4  Pet.  136. 
Massingill  v.  Downs,  7  How.  765. 

9  Schaffer  v.  Cadwallader,  36  Penn. 
St.  126.  It  is  on  this  principle,  that  a 
mechanic's  lien  cannot  be  filed  against 
a  county  building.  Wilson  v.  Commis- 
sioners of  Huntingdon,  7  W.  &  S.  197. 
Or  against  a  public  school  building. 
Williams  v.  Controllers,  18  Penn.  St. 
275. 

10  Beam's  Appeal,  19  Penn.  St.  453. 
And  see  Leedom  v.  Plymouth  Railroad 
Co.,  5  W.  &  S.  266.  Susquehanna 
Canal  Co.  v.  Bonham,  9  Ibid.  27.  Am- 
mant  v.  New  Alexandria  and  Pitts- 
burgh Turnpike-Road,  13  S.  &  R.  210. 
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not  changed  by  the  statute  conferring  the  right  to  seize  and  sell  the 
franchises  and  property  of  such  corporation  under  a  writ  of  fieri  facias; 
this  is  merely  a  substitute  for  the  remedy  by  sequestration,  and  does  not 
create  a  lien  upon  the  land  ;  the  proceeds  of  such  sale  are  distributable 
among  all  the  creditors,  as  in  case  of  insolvency.1  The  lien  of  a  judg- 
ment upon  real  estate  results  from  the  provisions  of  the  statute  of  West. 
II.,  c.  18,  which  first  subjected  lands  to  execution  by  writ  of  elegit;2  the 
uniform  construction  of  which  has  been,  to  give  such  a  lien,  from  the 
entry  of  the  judgment,  upon  all  lands  which  could  be  reached  by  this 
process.3  In  this .  state,  lands  were  first  subjected  to  sale  upon  execu- 
tion by  the  act  of  1688,4  and  from  that  period,  a  judgment  has  been 
held  to  be  a  lien  upon  every  kind  of  interest  in  land,  whether  legal  or 
equitable.5 

§  2081.  Extent  of  the  lien.  As  a  general  rule,  the  lien  of  a  judg- 
ment is  co-extensive  with  the  original  jurisdiction  of  the  court  in  which 
it  is  entered  ;  that  is,  the  territory  within  which  their  mesne  process  runs, 
as  distinguished  from  writs  of  execution.6  Thus,  the  lien  of  a  judgment 
obtained  in  the  supreme  court,  was  co-extensive  with  the  limits  of  the 
state,7  until  restricted  by  the  act  of  1799  ;8  so,  the  lien  of  a  judgment 
obtained  in  a  circuit  court  of  the  United  States,  extends  over  the  entire 
district,  and  binds  lands  situate  in  any  part  of  it.9  And  in  a  recent 
case,10  this  doctrine  has  been  so  extended  as  to  make  the  lien  depend 
upon  the  right  to  issue  execution  ;  it  was  there  held,  that  as  an  execu- 
tion issued  by  a  circuit  court  of  the  United  States,  runs  into,  and  may 
be  executed  in  all  parts  of  the  state,  notwithstanding  its  division  into 

1  Bayard's  Appeal,  72  Penn.  St.  lough's  Appeal,  34  Penn.  St.  248.  A 
453.  testatum  fi.  fa.  is  made  alien  by  the  act 

2  Massingill  v.  Downs,  7  How.  765.  16  June  1836,  \  80,  P.  L.  776 ;  Purd. 
Thus  was  land  made  directly  liable  for  654. 

debts,  contrary  to  the  general  policy  of  7  Ralston  v.  Bell,  2  Dall.  1 58  ;  s.  c. 

the   feudal   institution.     2  Reeves  97,  1  Yeates  183. 

Finlason's  ed.                                      ■  8  Act  20  March  1799,  §  14 ;  3  Sm.  L. 

3  Manhattan  Co.  v.  Evertson,  6  358 ;  Purd.  820.  This  statute  provides 
Paige  457.  Allen  v.  Reesor,  16  S.  &  that  judgments  obtained  in  the  supreme 
R.  11.     Erwin  v.  Dundas,  4  How.  77.  court  shall  not  be  a  lien,  except  in  the 

4  Act  of  1688,  c.  189.     This  statute  county  where  they  are  rendered. 

was  limited  in  its  duration  to  one  year,  9  Ex  parte  McGill,  6  Penn.   St.  505. 

and  until  twenty  days  after  the  rising  Massingill    v.    Downs,   7    How.    760. 

of  the  next  general  assembly ;  it  was  Bayard  v.  Lombard,  9  Ibid.  530 ;  s.  c. 

continued,  under  the  administration  of  1  Wall.  Jr.  C.  C.  196.  Shrew  v.  Jones,  2 

Gov.  Fletcher,  1  June  1693,  on  the  pe-  McLean  78.     United  States  v.  Duncan, 

tition  of  right ;  and  re-enacted,  in  the  4  Ibid.  607.     Crandell  v.   Cropsey,  10 

same  words,  in  1694.    The  acts  of  1700  N.  Y.  Leg.  Obs.  1. 

and  1705  contain  the  same  provisions.  10  Prevost  v.  Gorrell,  5  W.  N.  C.  151, 

1  Sm.  L.  9.  152.     The  same  point  was  decided  in 

5  See  vol.  i.,  §  778,  et  seq.  These  Manhattan  Co. «.  Evertson,  6  Paige  458, 
statutes  are  the  foundation  of  the  lien  where  Chancellor  Walworth  holds  that 
of  a  judgment  upon  land,  in  Pennsyl-  the  lien  of  a  judgment  extends  to  all 
vania.  Lombard  v.  Bayard,  1  Wall.  Jr.  lands  which  may  be  reached  by  process 
O.  C.  199  •  Grier,  J.  of  execution  ;  restrained  only  by  state 

6  Lombard  v.  Bayard,  1  Wall.  Jr.  C.  lines. 
C.   203:   Grier,  J.     And   see  McCul- 
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districts,1  the  lien  of  a  judgment  obtained  in  a  circuit  court  is  co-exten- 
sive with  the  limits  of  the  state ;  and,  consequently,  that  a  judgment  so 
obtained  in  Pittsburgh,  binds  lands  in  the  city  of  Philadelphia.2 

§  2082.  Duration  of  the  lien.  Prior  to  the  passage  of  the  act  of 
1798,  the  lien  of  a  judgment  was  without  limitation  in  point  of  time; 
and  it  is  still  without  limitation  as  against  the  heirs  and  devisees  of  the 
judgment-debtor;3  and  this,  notwithstanding  the  debtor  has  conveyed 
to  one  of  his  heirs,  in  fraud  of  creditors.4  The  lien  of  a  judgment  does 
not  relate  to  the  first  day  of  the  term,  as  against  a  bond,  fide  purchaser.5 
The  act  of  1798  provides,  that  it  shall  not  continue  for  a  longer  period 
than  five  years,  unless  the  plaintiff  shall,  within  that  time,  sue  out  a 
writ  of  scire  facias  to  revive  the  same.6  And  by  the  act  of  1827,  the 
lien  of  a  judgment  shall  continue  for  the  term  of  five  years,  from  the  day 
of  the  entry  or  revival  thereof,  and  no  longer,  unless  revived,  within 
that  period,  by  agreement  of  parties  entered  of  record,  or  a  scire  facias 
be  regularly  sued  out,  though  an  execution  may  have  been  issued,  or  a 
stay  of  execution  entered,  or  notwithstanding  any  other  condition  or 
contingency  attached  thereto ;  and  no  revival  thereof,  nor  the  issuing  of 
a  scire  facias,  shall  have  the  effect  of  continuing  such  lien  for  a  longer 
period  than  five  years,  from  the  day  of  such  revival,  or  the  issuing  of 
such  scire  facias.7 

§  2083.  Under  these  statutes,  a  judgment,  not  revived  within  five 
years,  ceases  to  be  a  lien,  as  well  against  subsequent  judgment-creditors, 
as  against  subsequent  purchasers  ;8  and  as  against  the  estate  of  an 
insolvent  debtor,  in  the  hands  of  the  trustees  for  the  benefit  of  the  gen- 
eral creditors.9  Nothing  but  a  scire  facias,  or  an  amicable  revival  will 
continue  the  lien  of  a  judgment,  beyond  the  period  of  five  years  ;10  the 
lien  will  expire,  notwithstanding  the  opening  of  the  judgment  to  let  the 
defendant  into  a  defence  ;u   and   though  judgment  be  entered  for  the 

1  Rev.  Stat.,  \  985.  The  difficulty  before  the  entry  of  judgment,  unless 
attending  the  application  of  this  prin-  the  estate  be  insolvent.  Leiper  v.  Levis, 
ciple,  arises  from  the  fact  that  execu-     15  S.  &  R.  108. 

tions  in  favor  of  the  United  States,  run  6  Act  4  April  1798,  $2;   3  Sm.  L. 

into  any  other  state.     Ibid.  \  986.  331 ;  Purd.  819. 

2  The  lien  of  a  judgment  in  a  federal  '  Act  26  March  1827,  9  Sm.  L.  303  ; 
court  cannot  be  affected  by  state  legis-  Purd.  820.  A  judgment  obtained 
lation.  Carroll  v.  Watkins,  1  Abb.  U.  against  a  decedent,  in  his  lifetime,  con- 
S.  Rep.  474.  tinues  to  bind  his  real  estate,  for  the 

s  Fetterman  v.  Murphy,  4  Watts  424.  period  of  five  years,  after  his  decease, 

Brobst  ».  Bright,  8  Ibid.  124.   Wells  v.  without  revival.  Act  24  February  1834, 

Baird,  3  Penn.  St.  351.     Konigmaker  |  25,  P.  L.  77  ;  Purd.  422.    Though  he 

v.  Brown,  14  Ibid.  269.     Aurand's  Ap-  has  aliened  in  his  lifetime.     Nicholas 

peal,  34  Ibid.  151.     Marsh  v.  Halde-  v.  Phelps,  15  Penn.  St.  36.  >  But  the 

man,  2  Clark  234.     Baxter  v.  Allen,  77  death  of  the  terre-tenant  does  not  con- 

Penn.  St.  468.  tinue  the  liert.  Judson  v.  Lyle,  8  Phila. 

1  Miner  v.  Warner,  2  Gr.  448.  98.     Fulton's  Estate,  51  Penn.  St.  204. 

5  Act  21  March  1772,  <S  3,  1  Sm.  L.  s  Bank  of  North  America  v.  Fitz- 

390  ;  Purd.  818.     But  a  judgment  re-  simmons.  3  Binn.  342. 

lates  to  the  first  day  of  the  term,  for  9  Shae'ffer  v.  Child,  7  Watts  84. 

the  purpose  of  execution,  where  the  10  Gloninger  v.  Hazard,  4  Phila.  354. 

defendant  dies  during  the  term,  and  u  Flicker's  Appeal,  1  Watts  393. 


TO   REVIVE   A    JUDGMENT.  399 

defendant,  which  is  subsequently  reversed  on  error.1  There  is  nothing  to 
prevent  the  issuing  of  a  scire  facias  to  revive  the  lien,  pending  a  writ  of 
error  ;2  and,  it  seems,  that  a  scire  facias  to  revive  the  lien  may  issue 
pending  an  issue  raised  on  a  former  scire  facias  quare  executionem  non, 
to  which  the  defendant  has  taken  defence.3  Where  there  is  a  joint 
judgment  against  two  defendants,  the  service  of  a  scire  facias,  within  the 
five  years,  upon  one  of  them  only,  will  not  continue  the  lien  as  to  the 
other,  though  he  be  subsequently  brought  in  by  an  alias  sci.  fa*  Where, 
however,  the  lien  depends  upon  the  contract,  and  not  upon  the  judgment, 
a  revival  of  it,  within  five  years,  is  unnecessary ;  as,  in  the  case  of  a 
judgment  for  arrears  of  ground-rent;5  or  a  judgment  in  a  scire  facias 
upon  a  mortgage.6  So  also,  where  the  land  has  been  turned  into  money, 
by  a  judicial  sale,  a  scire  facias  need  not  be  issued,  in  order  to  retain 
the  lien  upon  the  fund  ;7  nor,  if  one  have  been  issued,  is  it  necessary  to 
prosecute  it  to  judgment.8  And  the  lien  of  a  judgment  in  favor  of  the 
commonwealth  does  not  expire  by  lapse  of  time,  without  revival ;  statutes 
of  limitation  do  not  run  against  the  state.9  The  lien  of  a  judgment  may 
be  revived  by  scire  facias,  or  agreement  of  parties,  prior  to  the  time 
appointed  for  the  payment  of  the  money  thereby  secured.10 

§  2084.  Of  the  scire  facias.  The  scire  facias  to  revive  the  lien  of  a 
judgment,  is  a  different  writ  from  that  required  by  the  statute  of  West. 
II.,  and  by  our  act  of  1836,  after  the  expiration  of  a  year  and  a  day,  to 
show  cause  why  the  plaintiff  should  not  have  execution  of  his  judg- 
ment.11 But  an  inveterate  practice  has  prevailed  in  this  state,  of  reviv- 
ing a  judgment  by  scire  facias  quare  executionem  non,  to  which  the  courts, 
on  the  maxim  of  communis  error,  were  compelled  to  give  their  sanction  ;12 

1  Styer's  Appeal,  21  Penn.  St.  86.  450.    s.  p.  Holm's  Appeal,  1  Am.  L.  J. 

2  Boyer  v.  Rees,  4  Watts  201.  Build-  78.  The  lien  of  a  judgment  entered 
ing  Association  v.  Byrne,  6  W.  N.  C.  on  the  day  on  which  the  defendant's 
253.  An  award  of  arbitrators,  from  land  is  sold  by  the  sheriff,  attaches  to 
which  an  appeal  has  been  taken,  is  the  fund,  whether  entered  before  or 
a  lien  upon  the  defendant's  land,  but  a  after  the  sale.  Small's  Appeal,  24 
scire  facias  must  issue  to  continue  the  Penn.  St.  398. 

lien   thereof,  before  the  expiration  of  9  Commonwealth     v.     Baldwin,     1 

the  five  years,  though  the   appeal  be  Watts  54. 

still  pending.     Act  21   April  1840,  P.  10  Act  of  1827,  \  3.     Even  before  the 

L.  449 ;  Purd.  820.     A  judgment  may  passage  of  this  act,  the  lien  of  a  judg- 

be  revived,  pending  a  writ  of  error,  by  ment  confessed  on  a  bond  of  indemnity, 

scire   facias   quare   executionem    non ;  expired  at  the  end  of  five  years.   Wien 

an  award  of  execution  on  such  writ,  v.  Albright,  10  L.  Bar  53. 

does  not  imply  that  it  is  to  be  immedi-  "  See    Sinkett   v.   Wunder,   1  Miles 

ately   enforced,     Falkner   v.   Franklin  361. 

Fire  Insurance  Co.,  1  Phila.  184.  12  Dougherty's  Estate,  9  W.  &  S.  189, 

3  Ketcham  v.  Singerly,  3  W.  N.  C.  196.  Pennock  v.  Hart,  8  S.  &  R. 
544;  s.  c.  34  Leg.  Int.  125.  379-80.    Philadelphia  Fire  and  Inland 

4  Reynolds's  Appeal,  5  W.  N.  C.  Navigation  Co.'s  Appeal,  2  Penn.  St. 
184.  263.     It  is  said,  that  an  award  of  exe- 

5  Wells  v.  Gibson,  7  Penn.  St.  154.  cution  upon  such  writ  does  not  neces- 

6  Helmbold  v.  Man,  4  Whart.  410.  sarily  imply  that  it  is  to   be  immedi- 

7  Commonwealth  v.  Gleim,  3  P.  &  W.  ately  enforced.  Falkner  v.  Franklin 
417.  Fire  Insurance  Co.,  1  Phila.  184. 

8  Commonwealth  v.  Rogers,  Bright. 
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and  this  has  been  confirmed  by  statute.1  The  following  is  the  proper 
form  of  a  scire  facias  to  continue  the  lien  of  a  judgment  in  assumpsit, 
which  may  be  varied  to  suit  the  circumstances  of  the  case : 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  Philadelphia 
county,  greeting : 

Whereas,  A.  B.,  heretofore,  in  our  court  of  common  pleas  for  the 

county  of  Philadelphia,  to  wit,  in  the  term  of ,  A.  d. ,  before 

the  judges  of  our  said  court,  at  Philadelphia,  by  the  consideration  of  the 
same  court,  recovered  against  C.  D.,  late  of  the  said  county,  yeoman, 

dollars,  which  to  the  said  A.  B.,  in  our  said  court,  were  adjudged 

for  his  damages  which  he  sustained,  as  well  by  reason  of  the  non-per- 
formance of  a  certain  promise  and  assumption  by  the  said  C.  D.  to  the 

said  A.  B.,  at ,  at  the  county  aforesaid,  made,  as  for  his  costs  and 

charges  by  the  said  A.  B.,  about  his  suit  in  that  behalf  expended, 
whereof  the  said  C.  D.  is  convict,  as  by  the  record  and  proceedings  there- 
upon in  our  said  court,  before  our  said  judges,  at  Philadelphia,  remaining, 
manifestly  appears.  And  whereas,  five  years  are  nearly  expired  since 
the  said  judgment  was  obtained,  and  the  lieu  on  the  real  estate  of  the 
said  C.  D.  would,  after  that  term,  be  lost,  unless  the  said  judgment  was 
revived.  We  do,  therefore,  command  you,  that  by  honest  and  lawful 
men  of  your  bailiwick,  you  make  known  to  the  said  C.  D.,  that  he  be 
and  appear  before  our  judges,  at  Philadelphia,  at  our  court  of  common 
pleas  there  to  be  held,  for  the  said  city  and  county  of  Philadelphia,  the 

first  Monday  of •  next,  to  show  if  anything  for  himself  he  knows  or 

has  to  say,  why  the  judgment  recovered  by  the  said  A.  B.  against  him 
the  said  C.  D.,  as  aforesaid,  ought  not  to  be  revived  and  continue  a  lien 
on  his  real  estate,  during  another  period  of  five  years,  according  to  the 
act  of  the  general  assembly  in  such  case  made  and  provided,  if  to  him  it 
shall  seem  expedient.  And  have  you  then  and  there  the  names  of  those 
by  whom  you  shall  make  it  known  to  the  said  C.  D.  and  this  writ. 
Witness,  &c. 

§  2085.  The  writ  of  scire  facias  issues  of  course,  upon  a  praecipe  to  the 
prothonotary,  in  the  usual  manner.  It  will  be  effective  to  continue  the 
lien,  if  sued  out  on  the  last  day  of  the  five  years  f  and  the  time  is  to 
be  computed  exclusively  of  the  day  on  which  the  original  judgment  was 
entered.3    But  the  writ  must  be  actually  issued  within  the  five  years  ;  the 

1  Act  6  May  1844,  P.  L.  565 ;  Purd.  tution  of  other  parties,  if  necessary. 

821.     It  had  previously  been  decided,  "  A  moderate  share  of  attention  to  the 

that  where  the  judgment  was  entered  forms  of  the  writ,  will  enable  apleader 

for  the  security  of  a  claim,  not  yet  due,  of    competent  patience    and  moderate 

the  plaintiff  could  have  no  judgment  skill,  to  adapt  it  to  the  legal  effect  of 

on   a    scire   facias   quare  executionem  the  record  ;"  Gibson,  C.  J.,  in  Davis  v. 

non;  he  not  being  entitled  to  execu-  N orris,  8  Penn.  St.  125. 

tion.     Gushe  v.  Peterman,  3  W.  &  S.  2  Davidson  v.  Thornton,  7  Penn.  St. 

351.     It  is  usual,  in  practice,  to  com-  128. 

bine  the  two  purposes  in  one  writ,  i.  e.  s  Green's   Appeal,   6  W.  &   S.  327. 

to  issue  a  scire   facias   to   revive  the  The  lien  of  a  judgment  transferred  to 

judgment,  et   quare   executionem   non.  another  county  continues  for  the  full 

The  writ  may  also  include  the  substi-  period  of  five  years,  from  its  entry  in 
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filing  of  a  prceoipe  is  not  sufficient.1  So,  the  issuing  of  a  scire  facias 
which  is  returned  nihil,  will  not  continue  the  lien,  if  an  alias  be  not 
taken  out  until  after  the  intervention  of  upwards  .of  a  .year.2  The 
issuing  of  a  scire  facias,  however,  against  the  defendant  and  terre-tenants, 
generally,  on  the  last  day  of  the  five  years,  will  continue  the  lien,  if  the 
latter  be  connected  with  an  alias,  issued  in  due  time,  after  the  five  years 
have  elapsed.3  The  issuing  and  return  of  a  scire  facias  will  continue  the 
lien,  if  duly  prosecuted  to  judgment  within  five  years  thereafter  ;4  but 
if  not  so  prosecuted  to  judgment,  the  lien  of  the  original  judgment  is 
lost.5  To  continue  the  lien  of  a  judgment  against  land  which  has  been 
aliened  by  the  judgment-debtor,  the  terre-tenant  must  be  made  a  party 
to  the  scire  facias?  but  it  need  not  be  served  on  the  defendant's  assignee 
for  the  benefit  of  creditors  ;7  nor  on  his  trustees  in  insolvency  ;8  nor 
upon  a  mere  naked  trustee,  without  beneficial  interest;9  nor,  if  the  judg- 
ment-debtor remain  in  possession,  upon  his  vendee,  by  unrecorded 
articles  ;10  nor  upon  lessees  from  year  to  year  ;u  nor  upon  an  occupant 
under  an  adverse  title  ;lz  nor  upon  one  claiming  by  title  paramount.13 
It  is  provided,  however,  by  statute,  that  where  a  judgment  is  regularly 
revived  between  the  original  parties,  the  limitation  of  five  years  shall 
only  run  in  favor  of  a  terre-tenant,  from  the  time  he  shall  place  his 
deed  on  record,  unless  in  actual  possession,  by  himself  or  tenant.'4  Under 
this  act,  where  a  tenant  is  in  possession,  a  judgment  revived  without 
notice  to  him,  ceases  to  be  a  lien,  though  his  deed  be  not  recorded  ;lE 
and  if  the  plaintiff  have  actual  notice  of  the  alienation,  he  must  serve 
the  scire  facias  upon  the  terre-tenant,  though  his  deed  be  not  on  record.16 

§  2086.  The  scire  facias,  in  general,  can  only  be  maintained  in  the 
name  of  the  original  plaintiff1,  or  his  legal  representatives  ;17  but  where 
a  judgment  is  entered  "for  use,"  the  court  will  look  beyond  the  mere 

the   latter  county.     Knauss's  Appeal,  9  Bowers  v.  Harner,  3  Phila.  146. 

49  Penn.  St.  419."  10  Geiger  v.  Hill,   1  Penn.  St.  509. 

1  Hook's  Appeal,  1  Pitts.  325.  Meehan  i\  Williams,  48  Ibid.  238. 

2  Westmoreland  Bank  v.  Rainey,  1  "  Clippinger  v.  Miller,  1  P.  &  W.  64. 
Watts  26.  See  Pennock  v.  Hart,  8  S.  12  Mitchell  v.  Hamilton,  8  Penn.  St. 
&  R.  369,  which,  however,  was  decided  486. 

prior  to  the  passage  of  the  act  of  1827  ;  13  Jarrett  v.   Tomlinson,  3  W.  &  S. 

and  see  the  remarks  of  Kennedy,  J.,  114.     No-person  can  take  defence  as 

on  this  case,  in  1  Watts  32.  terre-tenant,  who   has    not    an  estate 

3  Davidson  v.  Thornton,  7  Penn.  St.  which  might  be  bound  by  the  judg- 
138.  ment.     Gatlin    v.    Robinson,  2  Watts 

*  Silverthorn  v.  Townsend,  37  Penn.  373.     A  person  not  named  in  the  writ 

St.  263.  must  prove  ■  that  he  is  a  terre-tenant ; 

6  Vitry  v.  Dauci,  3   Rawle  9.     Ful-  otherwise,  if  named  in  the  writ.     Sil- 

ton's  Estate,  51  Penn.  St.  204.  verthorn  v..  Townsend,   37  Penn.  St. 

6  Lusk  v.  Davidson,  3  P.  &  W.  229.  263. 

Davis  v.  Bhrman,  20   Penn.   St.  256;  "  Act  16  April  1849,  g  8,  P.  L.  664; 

s.  c.  4  Clark  523.     Sinkett  v.  Wunder^  Purd.  821. 

1  Miles  361.  15  Schoch  v.  Bankes,  20  Pitts.  L.  J. 

'  Dohner's  Estate,  1  Penn.  St.  101.  191 ;  s.  c.  1  Leg.  Chron.  218. 

Fulton's  Estate,  51  Ibid.  204.  16  McCray  v.   Clark,   82    Penn.    St. 

8  Wrigley  v.  Whitaker,  2  W.  N.  C.  457. 

420.  Commonwealth  v.  Lelar,  13  Penn.  "■  McKinney  v.  Mehaffy,  7  W.  &  S, 

St.  22.  276. 
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legal  party,  in  order  to  protect  the  interests  of  the  cestui  que  use}  And 
if  a  creditor  make  his  judgment-debtor  his  executor,  and  the  judgment 
is  a  lien  upon  the  executor's  lands,  any  person  interested  in  the  preser- 
vation of  such  lien,  as  legatee  or  creditor,  may  suggest  his  interest  on 
the  record,  and  sue  out  a  writ  of  scire  facias  against  the  defendant,  to 
continue  the  lien  thereof;  and  the  judgment,  when  revived,  will  remain 
as  a  security  for  the  use  of  all  parties  interested  therein.2  If  the  county 
be  divided,  after  the  recovery  of  a  judgment,  it  may  be  transferred  to 
the  new  county,  and  there  revived  by  scire  facias,  so  as  to  continue  its 
lien  upon  lands  falling  within  the  new  county;  and  it  need  not,  in  such 
case,  be  revived  in  the  old  county.3  A  scire  facias  to  continue  the  lien 
of  a  judgment  entered  on  a  justice's  transcript,  must  issue  from  the  com- 
mon pleas;4  and  unless  the  scire  facias  properly  recite  the  original 
judgment,  the  lien  is  not  continued  ;  such  defect  is  not  amendable,  after 
the  lien  has  expired.5 

§  2087.  The  act  of  1798  provides,  that  the  writ  of  scire  facias  shall  be 
served  on  the  terre-tenants,  or  persons  occupying  the  lands  bound  by  the 
judgment,  and  also  upon  the  defendant  or  his  grantee,  or  on  the  heirs, 
executors  or  administrators  of  such  defendant  or  grantee,  if  they  can  be 
found ;  and  that,  if  there  be  no  occupant,  and  such  person  or  persons 
cannot  be  found,  then  proclamation  shall  be  made  in  open  court,  at 
two  succeeding  terms,  calling  on  all  persons  interested  to  show  cause 
why  the  judgment  should  not  be  revived.  But  this  latter  course  has 
fallen  into  disuse,  and  the  universal  practice,  at  the  present  day,  is  to 
issue  an  alias  writ,  and  enter  judgment  of  revival  on  two  returns  of 
nihil.6  It  is  not  necessary  that  the  widow  and  heirs  of  the  judgment- 
debtor  should  be  made  parties  to  a  scire  facias  to  revive  and  continue 
the  lien  of  a  judgment,  obtained  against  him  in  his  lifetime.7  The  sta- 
tute provides  for  service  upon  the  terre-tenant,  or  occupant  of  the  land  ; 
but  this  does  not  make  a  mere  occupant  a  party  to  the  suit  ;8  no  one  is 
entitled  to  take  defence,  who  has  not  an  estate  which  might  be  bound  by 
the  judgment;9  the  only  object  of  the  statute  is,  to  let  the  lessee  of  a 
terre-tenant  into  a  defence,  which  his  landlord  may  have  neglected  to 
make  for  his  protection.10  The  sheriff  must  name  in  his  return  the  terre- 
tenants  upon  whom  he  has  served  the  writ ;  and  should  state  expressly 

1  Peterson  v.  Lethrop,  34  Penn.  St.  Chambers  v.  Carson,  2  Whart.  365. 
223.  '  McMillan  v.  Red.  4  W.  &  S.  237. 

2  Act  3  April  1829,  \  2  ;  10  Sm.  L.  Riland  v.  Eckert,  23  Penn.  St.  215. 
317  :  Purd.  429.  8  Clippinger  v.  Miller,  1  P.  &  W.  64. 

3  Act  4  May  1852,  P.  L.  584;  Purd.  9  Catlin  v.  Robinson,  2  Watts  373. 
821.  See  Mellon  v.  Guthrie,  51  Penn.  A  scire  facias  to  revive  a  judgment 
St.  118.  The  act  11  April  1862,  P.  L.  against  a  defunct  corporation,  lies 
484;  Purd.  82],  provides  for  the  re-  against  the  purchaser  of  its  franchises, 
vival  of  the  lien  of  judgments  against  Pittsburgh,  Cincinnati  and  St.  Louis 
soldiers  in  active  service.  Railroad  Co.  v.  Marshall,  85  Penn.  St. 

1  Brannan  v.  Kelley,  8  S.  &  R.  479.  187. 

6  Arrison  v.  Commonwealth,  1  Watts  10  Dengler  v.  Kiehner,  13  Penn.  St. 

374.  41 ;  Gibson,  C.  J. 
6  Compher  v.  Anawalt,  2  Watts  490. 
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that  those  notified  were  the  tenants  in  fact  of  all  the  lands  bound  by  the 
judgment  ;l  and  he  ought  also  to  describe  the  land,  so  as  to  show  what 
is  held  by  each  of  them,  respectively,  as  terre-tenants  thereof.2  It  should 
appear  by  the  return,  that  the  writ  was  served  upon  the  persons  men- 
tioned in  the  act ;  or  that  there  was  no  person  in  the  occupation  of  the 
land ;  if  he  have  not  sufficient  time,  before  the  return-day,  to  enable  him 
to  do  so  understandingly,  he  should  return  tarde  venit.3 

§  2088.  We  have  already  considered  the  defences  which  may  be  inter- 
posed by  the  defendant  to  the  revival  of  the  judgment;4  and  in  addi- 
tion thereto,  it  is  competent  for  the  terre-tenant  to  show  that  the  lien  of 
the  judgment  has  expired  by  efflux  of  time;5  so,  he  may  give  evidence 
of  a  collateral  agreement  between  the  original  parties,  the  effect  of  which 
is,  not  to  impair  the  judgment,  but  to  restrain  the.  lien  thereof.6  So,  he 
may  show  that  the  plaintiff  in  the  judgment,  with  notice  of  the  aliena- 
tion, has  released  other  real  estate  retained  by  the  debtor  from  the  lien 
of  the  judgment  ;7  it  is  essential,  however,  that  he  have  notice  of  the 
position  of  the  terre-tenant,  and  that  the  latter  will  be  damnified  by  the 
release.8  So,  one  of  two  joint  defendants  may  show  that  he  occupied 
the  position  of  surety  for  his  co-defendant,  and  that  the  plaintiff  had 
released  the  real  estate  of  the  principal  debtor,  though  he  was  ignorant 
of  the  relation  of  the  parties  to  each  other;  such  defence,  however, 
being  an  equitable  one,  ought  to  be  specially  pleaded.9  If  no  defence 
be  put  in,  the  plaintiff  may  take  judgment  for  default  of  appearance,  or 
for  want  of  an  affidavit  of  defence ;  or  the  terre-tenant  may  come  in  and 
confess  judgment  on  the  scire  facias,  as  in  other  actions.10  It  is  not  neces- 
sary, in  order  to  continue  the  lien,  that  a  formal  judgment  should  be 
entered  against  the  terre-tenant  on  whom  the  scire  facias  was  served  ;u 
nor  that  the  amount  should  be  carried  out  upon  the  judgment-index.12 
The  judgment,  however,  when  entered,  is  quod  recuperet,  not  a  mere 
award  of  execution  ;13  it  is  entered  for  the  amount  of  the  original  judg- 
ment, with  interest  thereon.14  And  the  lien  of  the  revived  judgment 
continues  for  five  years  from  the  date  of  its  entry,  not  from  the  return- 
day  of  the  scire  facias.15 

1  Chahoon  v.  Hollenback,  16  S.  &  R.     359. 

425.  9  Holt  v.  Bodey,  18  Penn.  St.  207. 

2  Minier  v.  Saltmarsh,  5  Watts  300 ;  And  see  Shepherd's  Appeal,  2  Gr.  402. 
Kennedy,  J.  Simkins  v.  Jordan,  6  W.  N.  0.  68. 

3  Westmoreland  Bank  v.  Rainey,  1  10  Dickerson's   Appeal,   7  Penn.   St. 
Watts  33  ;  Kennedy,  J.  255. 

1  See  supra,  \  2077.  "  Day  v.  Willy,  3  Brewst.  43. 

5  Dengler  v.  Kiehner,  13  Penn.  St.        12  Dreisfuss  v.  Denmark,  32  Leg.  Int. 
41.     A  person  summoned  as  terre-ten-     337. 

ant,  who  has  had  any  connection  with  13  Duff   v.   Wynkoop,   74  Penn.    St. 

the  debtor's  title,  may  plead  that  the  300. 

original  judgment  was  not  a  lien  upon  "  Berryhill  v.  Wells,  5  Binn.  56.     A 

his  lands,  and  never  had  been.     Col-  judgment  upon  a  scire  facias  to  revive 

well  v.  Easley,  83  Ibid.  31.  is  a  lien,  though  the  amount  be  not 

6  Sankey  v.  Reed,  12  Penn.  St.  95.  liquidated.     Fogelsville  Building  and 

7  Taylor  v.  Maris,  5  Rawle  51.  Loan  Association's  Appeal,  7  W.  N.  C. 

8  Quakertown    Building   and    Loan  56. 

Association    v.   Sorver,   33    Leg.  Int.        1S  Meason's    Estate,    4    Watts   341. 
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§  2089.  Revival  by  agreement.  The  act  of  1827  provides,  that  a 
judgment  may  be  revived  by  the  agreement  of  the  parties  and  terre- 
tenants,  filed  in  writing,  and  entered  on  the  proper  docket.1  The  usual 
practice  is,  to  enter  an  amicable  action  of  scire  facias,  and  confess  judg- 
ment thereon,  which  will  have  the  same  force  and  effect  as  a  formal 
judgment  of  revival,  rendered  by  the  court,  after  judgment  for  the 
plaintiff;2  no  particular  form  is  requisite.3  But  an  agreement  that 
execution  may  issue,  without  a  revival,  does  not  extend  the  lien  of  the 
judgment  ;4  a  written  acknowledgment,  however,  by  the  defendant,  that 
the  judgment  is  in  full  force,  entered  upon  the  docket,  was  held  to  be 
an  effectual  revival  of  the  lien.5  It  is  not  necessary,  that  the  agree- 
ment to  revive  should  be  signed  by  the  plaintiff,  as  well  as  the  defend- 
ant ;  the  signature  of  the  latter  is  alone  requisite  ;6  and  where  the 
land  bound  by  the  judgment  has  been  aliened  by  the  defendant,  the  lien 
may  be  continued,  by  an  amicable  revival,  signed  by  the  terre-tenant, 
to  which  the  original  defendant  is  not  a  party  f  so,  an  amicable  agree- 
ment to  revive,  by  one  of  two  joint  defendants,  will  continue  the  lien  as 
to  his  lands.8  But  an  amicable  scire  facias  will  not  continue  the  lien, 
unless  docketed ;  it  is  not  enough,  to  note  it  upon  the  docket-entry  of  the 
original  action.9  An  amicable  agreement  to  revive  may  include  several 
judgments,  by  consolidation,  and  even  judgments  assigned  to  the  plain- 
tiff, and  held  for  his  use,  if  properly  docketed.10  A  judgment  revived 
generally,  by  confession,  is  without  restriction  as  to  lien,  though  the  lien 
of  the  original  judgment  was  restricted  to  certain  of  the  defendant's 
lands.11 

Cathoart  v.    Potterfield,    5    Ibid.  163.  facias  for  the  revival  of  a  judgment 

The  act  of  1798  provides,  that  the  court  obtained   against   the  decedent  in  his 

shall  enter  judgment  of  revival ;  and  lifetime,   and  confess  judgment  of  re- 

that  the  like  proceedings  may  be  had  vival.    Bennett  v.  Fulmer,  49  Penn.  St. 

at  the  end  of  every  five  years,  and  so  155. 

from  period  to  period,  as  often  as  it  be-  3  For  various  precedents  of  amicable 

comes  necessary.  Each  successive  scire  scire  facias  to  revive  a  judgment,  see 

facias  must  issue  on  the  judgment  of  Smith's  Forms  438-41.     And  see  Mc- 

revival  which  immediately  preceded  it.  Cleary's  Appeal,  1  W.  &  S.  299. 

Collingwood  v.  Carson,  2  W.  &  S.  220.  4  Commonwealth  v.  Barker,  2  P.  & 

Custer  v.  Detterer,  3  Ibid.  28.     But  a  W.  232. 

scire  facias  may  issue  upon  the  original  5  Boal's  Appeal,  2  Rawle  37. 

judgment,  against  a  terre-tenant  who  6  Reed's  Appeal,  7  Penh.  St.  65. 

was  not  a  party  to  the  former  judgment  '  Sames's  Appeal,  26  Penn.  St.  184. 

of  revival.     Fursht  v.  Overdeer,  3W.  8  Edwards's   Appeal,   66   Penn.   St. 

&  S.  470.     Little  v.  Smyser,  10  Penn.  89.     "  The  judgment  so  confessed  was 

St.  381.     Zerns  v.  "Watson,   11  Ibid,  good  against  him,  and  sufficient  to  con- 

260.     See  Eby's  Case,  9  W.  &  S.  145.  tinue  the  lien,  and  nobody  else  could 

1  Such  revival  was  good, .  prior  to  complain,  and  he  does  not ;  this  is  too 
that  act.  Lesher  v.  Gillingham,  17  S.  clear  for  argument."  Ibid.  91 ;  Thomp- 
&R.  123.    Boal's  Appeal,  2  Rawle  37.  son,  C.  J. 

2  Lesher  v.  Gillingham,  ut  supra.  9  McCleary's  Appeal,  1  W.  &  S. 
A  feme  covert  may  agree  to  the  revival  299. 

of  a  judgment,  entered  on  a  bond  exe-  ">  Reed's  Appeal,  7  Penn.  St.  65. 

cuted  by  her,  before  marriage.     Brun-  "  Dean's  Appeal,   35  Penn.  St.  405. 

ner's  Appeal,  47  Penn.   St.  67.     And  Whether  a  person  who  has  taken  such 

an  administrator  may  appear  to  a  scire  restricted  judgment  as  a  security,  can, 
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XII.   Scire  facias  on  change  of  parties. 

§  2090.  It  sometimes  happens  that,  after  the  commencement  of  the 
suit,  a  change  of  parties  occurs  by  the  death,  marriage  or  insolvency  of 
either  the  plaintiff  or  defendant,  by  which  persons  who  are  not  on  the 
record  as  parties  become  directly  interested  in  the  result  of  the  action. 
At  common  law,  a  change  of  parties  in  one  of  the  above  modes,  before 
verdict  or  judgment,  would  frequently  abate  the  suit;  but  this  is  reme- 
died in  this  state  by  various  acts  of  assembly;  by  which  it  is  provided, 
that  the  husband  of  a  feme  sole  plaintiff,  who  marries  pending  the  suit, 
shall  have  power  to  become  a  party  and  prosecute  the  suit  to  final  judg- 
ment j1  that  if  the  plaintiff  or  defendant  in  ejectment  die,  the  suit  shall 
not  thereby  abate,  but  the  person  or  persons  next  in  interest  may  be  sub- 
stituted in  place  of  such  decedent  ;2  that  a  change  of  title,  on  the  part  of 
the  plaintiff  in  ejectment,  by  sale  or  assignment,  after  action  brought, 
shall  not  affect  the  suit,  but  the  purchaser  or  assignee  may  prosecute  it, 
and  such  purchaser  may  be  substituted  on  the  record,  on  motion  in  open 
court  f  that  no  plea  in  abatement  shall  be  received  in  any  suit  for  parti- 
tion, nor  shall  any  such  suit  abate  by  the  death  of  any  defendant  f  nor 
any  action  for  dower;5  that  suits  for  damages  to  the  person,  caused  by 
negligence  or  default,  shall  not  abate  by  the  death  of  the  plaintiff,  but 
his  personal  representatives  may  be  substituted  ;6  nor  any  action  for  tres- 
pass to  real  or  personal  property,  or  for  mesne  profits ;7  that  the  death  of 
a  defendant  in  domestic  attachment  shall  not  abate  the  suit,  but  it  may 
be  continued,  on  notice  to  his  executors,  administrators  or  heirs  ;8  and 
that  the  insolvency  of  the  plaintiff  shall  not  abate  his  suit,  but  his 
trustees  may  continue  the  same.9 

§  2091.  In  those  cases  of  a  change  of  parties,  by  which  others  become 
interested  in  the  judgment,  it  is  necessary  to  bring  such  new  parties 
upon  the  record.10  In  England,  this  is  usually  done  by  a  scire  facias  for 
that  purpose,  but  in  this  state,  in  many  cases,  the  substitution  or  addi- 
tion of  a  party  may  be  made  by  a  simple  suggestion,  or  by  an  ordinary 
motion  in  open  court.  Under  this  head,  we  shall  first  consider  what 
change  of  parties,  in  any  stage  of  the  action,  renders  it  necessary  to 
substitute  or  add  new  parties  to  the  record,  and  then,  in  what  cases  such 

before  the  defendant  is  in  default,  ob-  '  Act    12    April   1869,    P.    L.   27 ; 

tain  a  general  lien,  by  issuing  a  scire  Purd.  39. 

facias,  was  not  decided.     See  Sankey  8  Act   13    June   1836,   P.   L.   615; 

v.  Reed,  12Penn.  St.  95.  Purd.  520. 


1  Act    12  April   1845,   P.   L.   386 
Purd.  38. 

2  Act  13  April  1807,  4  Sm.  L.  477 
Purd.  534. 

3  Act  26   April   1850,   P.   L.   591 
Purd.  534. 

*  Act  7  April  1807,  4  Sm.  L.  400 
.  Purd.  37. 

5  Act   14   March   1865,  P.  L.  345 
Purd.  39. 

6  Act   15   April   1851,   P.   L.  674 


9  Act   16  June    1836,    P.   L.  735 ; 
Purd.  780. 

10  But  where  the  execution  is  not 
beneficial  or  chargeable  to  a  person 
who  was  not  a  party  to  the  judgment, 
it  seems,  this  is  not  necessary.  Pennoir 
v.  Brace,  1  Salk.  319.  The  contingency 
happening  before  judgment,  has,  of 
course,  no  effect  upon  the  suit,  unless 
brought  to  the  notice  of  the  court, 
which  is  usually  done  by  a  plea  puis 


Purd.  1093.  darrein  continuance. 
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substitution  or  addition  may  be  made,  by  a  suggestion  tiled  or  motion, 
and  in  what  cases,  a  scire  faeias  is  necessary  for  that  purpose. 

§  2092.  Marriage.  The  marriage  of  a  feme  sole  plaintiff,  after  suit 
brought,  does  not  per.se  abate  the  action ;  it  must  be  pleaded  puis  dar- 
rein continuance ;'  and,  in  such  case,  the  act  of  1845  enables  the  hus- 
band to  make  himself  a  party  to  the  suit,  by  a  suggestion  of  the  fact,  on 
record,  without  a  scire  facias.  So,  if  a  feme  sole  plaintiff  marry,  after 
final  judgment  in  her  favor,  her  husband  must  be  made  a  party  to  the 
record,  before  she  can  take  out  execution,  in  the  name  of  herself  and 
husband;2  but  the  marriage  of  the  plaintiff,  after  verdict,  cannot  be 
pleaded  puis  darrein  continuance,  as  the  defendant  has  then  no  day  in 
court.3  If  a  feme  sole  defendant  marry,  pending  the  suit,  this  does  not 
affect  the  form  of  the  proceedings ;  no  notice  is  taken  of  it,  but  the  suit 
goes  on,  as  if  no  marriage  had  taken  place  ;4  but,  in  order  to  charge  the 
husband,  the  plaintiff,  must  make  him  a  party  by  scire  facias?  If  a 
bond  and  warrant  of  attorney  be  given  by  a  feme,  dwn  sola,  and  she 
afterwards  marry,  the  proper  practice  is,  to  obtain  leave  to  enter  up 
judgment  against  husband  and  wife,  on  motion  and  affidavit,  the  mar- 
riage being  set  forth  in  a  proper  declaration.6  As  the  act  of  1848 
exempts  a  husband  from  liability  for  debts  contracted  by  his  wife 
before  marriage,  and  provides  that  her  separate  property  shall  con- 
tinue liable  therefor,7  there  can  be  no  necessity  for  issuing  a  scire  facias, 
in  any  case,  to  make  the  husband  a  party  to  an  action  pending  at  the 
time  of  the  marriage,  except  in  an  action  for  the  wife's  tort,  for  which 
he  is  still  liable.8 

§2093.  Death  of  parties.  Under  the  act  of  1834,9  no  causes  of 
action  abate  by  the  death  of  either  plaintiff  or  defendant,  except  actions 
for  slander,  libel  or  wrongs  done  to  the  person.  In  all  other  cases,  if 
either  party  die,  pendente  lite,  his  personal  representatives  may  make 
themselves  parties  to  the  suit,  by  a  suggestion  upon  the  record,  without  a 
scire  faeias,10  or  the  court  may  issue  a  writ  of  scire  facias  requiring  them  to 
become  parties  thereto,  within  twenty  days  after  service,  or  show  cause, 
at  the  next  term,  why  they  should  not  be  made  parties,  by  the  judgment 

1  Chirac  v.  Reinicker,  11  Wheat.  303.         8  Hawk  v.  Harman,  5  Binn.  43. 
Wilson  v.  Hamilton,  4  S.  &  R.  238.  9  Act    24    February    1834,     §26-8, 

2  Berryhill   v.   Wells,    5   Binn.  59 ;     P.  L.  77 ;  Purd.  424. 

Yeates,   J.     Johnson   v.   Parmely,  17  10  Deiser  v.  Sterling,  10  S.  &  R.  119. 

Johns.  271.     See  Wortley  v.  Rayner,  2  Reist    v.   Heilbrenner,    11    Ibid.    132. 

Doug.  614.  Fritz  v.  Evans,  13  Ibid.  16.     Gemmill 

3  Alexander  v.  Fink,  12  Johns.  218.  v.    Butler,   4   Penn.    St.   232.     If  the 
*  Roosevelt    v.    Dale,   2    Cow.  583.  party  substituted  be  not,  in  truth  the 

Cooper  v.  Hunchin,  4  East  521.  And  legal  representative,  the  court  will,  on 
see  Xaggart  v.  Butcher,  3  M.  &  S.  557.  reasonable  ground  being  laid,  stay  the 
6  Cooper  v.  Hunchin.  ut  supra.  execution,  where  one  has  issued,  and 
6  Eneu  v.  Clark,  2  Penn.  St.  234.  order  the  parties  to  appear  to  an  ami- 
Bering  v.  Burnet,  2  Clark  399.  Glover  cable  scire  facias,  to  give  the  defendant 
v.  Proprietors  of  Drury  Lane,  2  Chit,  an  opportunity  to  plead  the  matter 
117.     Staples  v.  Purser,  3  M.  &  S.  800.  alleged.     Deiser  v.  Sterling,  ut  supra. 

'  See  Glyde  v.  Keister,  32  Penn.  St.  Gibson,  J. 
85.     Bear  v.  Bear  33  Ibid.  529. 
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of  the  court.1  An  executor  may  be  made  a  party  to  a  pending  suit,  by 
scire  facias,  notwithstanding  the  lapse  of  twelve  years  from  the  com- 
mencement of  the  original  action.2  If  such  executors  or  administrators 
be  non-residents  of  the  county,  the  writ  of  scire  facias  may  be  served  by 
the  sheriff  of  the  county  in  which  they  reside,  if  reasonably  practicable  ; 
if  otherwise,  or  if  they  reside  in  another  state,  such  writ  may  be  served 
by  publication,  as  the  court  may  direct.3  The  act  of  1834  also  provides, 
that  if  the  plaintiff  die  after  final  judgment,  his  personal  representa- 
tives may  proceed  to  execution  thereon  ;4  and  that  no  execution  shall  be 
issued  upon  any  judgment  obtained  against  a  decedent  in  his  lifetime, 
unless  his  personal  representatives  have  been  first  warned  by  a  writ  of 
scire  facias  to  show  cause  against  the  issuing  thereof,  notwithstanding  the 
teste  of  such  execution  may  bear  date  antecedently  to  his  death.5  The 
only  object  of  this  provision  is  to  give  the  personal  representatives  an 
opportunity  to  show  cause  against  the  issuing  of  the  execution,  arising 
out  of  matter  subsequent  ;6  and,  therefore,  it  may  be  waived  by  them, 
and  such  waiver  may  be  filed  of  record,  nunc  pro  tunc.7 

§  2094.  An  action  does  not  abate  by  the  death  of  one  of  several 
co-plaintiffs  or  defendants ;  but  such  death  being  suggested  upon  the 
record,  the  action  proceeds  by  or  against  the  survivors  ;8  and,  in  case 
of  omission,  the  court  will  permit  the  suggestion  to  be  made  nunc  pro 
tunc,  without  costs.9  The  act  of  1861,  however,  provides,  that  in  an 
action  upon  a  joint  contract,  if  one  or  more  of  the  joint-debtors  die. 
pending  the  action,  it  may  be  proceeded  in  to  judgment  and  execution 
against  the  estate  of  such  decedent.10  The  practice  in  such  case  is,  to 
suggest  the  death  of  such  co-defendant,  and  to  substitute  his  personal 
representatives  as  parties  to  the  suit  ;u  but  unless  such  representatives 
voluntarily  appear,  it  is  not  perceived,  how  they  can  be  brought  in 
without  a  scire  facias,  as  provided  by  an  act  of  1834.12  It  is  not 
obligatory,  however,  on  the  plaintiff  to  bring  in  such  personal  represen- 
tatives ;   he  may  proceed  against   the  surviving  defendants,  under  the 

1  Terre-tenants  who  desire  to  con-  6  Wallace  v.  Holmes,  40  Penn.  St. 
tinue  the  litigation,  after  the  death  of     429. 

a  defendant,  under  whom  they  claim,  '  Diese  v.  Fackler,  58  Penn.  St.  109. 

must    raise    an    administration ;   they  8  Stat.  8  &  9  ffm.  III.,  c.   12,  <S  2. 

cannot  compel  the  plaintiff  to  do  so.  Rob.  Dig.  141.     The  death  of  one  of 

Franklin  v.  Ziegler,  10  L.  Bar  1.  several    plaintiffs    in    partition,    after 

2  Thouron  v.  Farmers'  and  Mechan-  judgment  quod  partitio  fiat,  does  not 
ic8'  Bank  4  Pitts.  L.  J.  676.  abate  the  writ ;  but  the  surviving  plain- 

3  Act  6  April  1859,  P.  L.  384;  tiff  must  take  out  a  writ  of  scire  facias 
Purd.  427.  to  show  cause  why  a  writ  de  •partitions 

4  Though  it  is  irregular  to  issue  an  facienda  should  not  issue.  Prohock  v. 
executionwithout  a  substitution,  yet,  Gustine,  8  Watts  121. 

the    execution    is    not    void.     Day  v.  °  Newnham  v.  Law,  5  T.  R.  577. 

Sharp,  4  Whart.  339.     And  the  court  10  Act   22   March   1861,   P.  L.  186 ; 

may  permit  the  substitution  to  be  made  Purd.  39. 

nunc  pro  tunc,  even  after  the  money  is  u  Dingman  v.  Amsink,  77  Penn.  St. 

levied.     Darlington  v.  Speakman,  9  W.  114. 

$  g   ig2  See  Pier  v.  (Jakes,  5  Luz.  L.  Keg. 

5  Act  of  1834, 1  33.  25. 
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statute  of  8  &  9  Wm.  III.,  and  recover  judgment  against  them;  the 
act  of  1861  was  designed  to  give  a  further  remedy,  not  to  impose  an 
obligation.1 

§  2095.  The  act  of  1834  provides,  that  no  action  by  or  against  execu- 
tors or  administrators  shall  abate  by  reason  of  the  death,  dismissal, 
resignation  or  renunciation  of  any  one  or  more  of  them,  or  by  the 
revocation  of  the  letters  granted  to  them,  but  such  suit  may  be  prose- 
cuted to  final  judgment,  by  or  against  the  other  persons  who  have  been 
joined  with  them  in  the  administration,  or  their  successors  therein. 
And  if  the  administration  be  vacant,  the  successors  therein  may  be 
made  parties,  either  by  a  voluntary  appearance  or  by  writ  of  scire  facias ;2 
and  an  administrator  de  bonis  non  may  be  substituted  as  plaintiff,  in  a 
judgment  obtained  by  the  plaintiff  whom  he  succeeds.3  The  act  of 
1849  makes  a  similar  provision  for  substitution,  in  the  case  of  an  action 
brought  by  a  testamentary  trustee  ;4  and  the  act  of  1818  provides  for 
suits  by  other  trustees  and  assignees  in  trust.5 

§  2096.  In  case  >f  the  death  of  the  plaintiff  in  the  judgment,  the 
personal  representative  is  the  proper  person  to  sue  out  the  scire  facias, 
which  should  state,  in  addition  to  the  judgment,  the  death  of  the  testator 
or  intestate,  as  the  court  have  been  informed  by  the  person  suing  it  out, 
who  is  described  as  executor  or  administrator.  If  the  writ  be  brought 
against  personal  representatives,  it  states  that  the  testator  died,  having 
made  the  defendant  his  executor,  or,  in  the  case  of  an  administrator, 
it  states  the  death  of  the  intestate  and  the  grant  of  administration,  and  it 
is  for  the  defendant  to  show  why  the  plaintiff  should  not  have  execution 
of  the  debt  or  damages,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  testator  or  intestate,  at  the  time  of  his  death,  in  the  defend- 
ant's hands  to  be  administered.6  Where  one  of  three  defendants  is 
dead,  a  scire  facias  against  them  all,  without  mentioning  the  death,  will 
be  quashed,  on  a  plea  of  the  death,  in  abatement;  the  scire  facias  in  this 
case  should  state  the  judgment,  and  recite  that,  although  judgment  was 
thereupon  given,  yet  execution  of  the  same  remains  to  be  made,  &c, 
and  that  the  said,  &c,  is  dead;  the  writ  then  commands  the  sheriff, 
&c,  to  make  known,  &c,  to  the  executors  or  administrators  of  the 
deceased,  and  also  to  E.  F.,  the  surviving  defendant.7 

§  2097.  Insolvency  or  bankruptcy.  Where  the  plaintiff  becomes 
insolvent,  pending  the  action,  his  assignees,  who  then  constitute  the  real 
parties,  must  eventually  be  substituted  as  such  on  the  record,  but  this 
substitution  need  not  take  place  until  after  final  judgment,  as  the  assignees 
may,  up  to  that  point,  carry  on  the  suit  in  the  name  of  the  plaintiff.8 

1  Machette  v.  Magee,  9  Phila.  24.  6  Act  24  March  1818,  \  7;  6  Sm.  L. 

2  Act  of   1834,  §  32.    If  such  sue-     132;  Purd.  37. 
cessor  be  a  non-resident,  he   may  be         6  Tidd  1106. 

served  in  the  mode  provided  by  the  act  7  McCabe  v.  United  States,  4  Watts 

of  1859  ;  supra,  \  2093.  325. 

3  Lea  v.  Hopkins,  7  Penn.  St.  385.  8  Act  16  June  1836,  \  22,  P.  L.  735 ; 

4  Act  9  April  1849,  §  13,  P.  L.  527  ;  Purd.  780. 
Purd.  38. 
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The  insolvency  of  the  defendant,  pending  the  action,  though  it  may- 
affect,  the  responsibility  of  his  bail  in  some  cases,  does  not  render  a  sub- 
stitution of  his  assignees  necessary.  It,  in  fact,  constitutes  a  complete 
defence  to  the  action,  which  may  be  pleaded  puis  darrein  continuance, 
and  its  effect  is  to  remove  the  determination  of  the  matter  in  litigation 
from  the  jurisdiction  of  the  ordinary  courts  of  law,  to  the  special  tribu- 
nal provided  by  the  insolvent  law.1  After  the  bankruptcy  of  a  partner, 
he  cannot  be  joined  as  plaintiff  with  his  copartner,  but  on  such  an  action 
being  brought  into  the  common  pleas  by  appeal  from  a  magistrate,  the 
assignee  may  be  substituted.2  In  England,  in  case  of  the  bankruptcy 
of  the  plaintiff,  the  assignees  are  substituted  to  his  interest  by  a  scire 
facias,  sued  out  by  them  for  that  purpose,3  but  in  this  state,  the  usual 
practice  is,  to  have  the  action  marked  to  the  use  of  the  assignee,  on  the 
production  of  a  certificate  of  his  appointment.4  Where,  however,  a 
defendant  in  replevin  becomes  bankrupt,  and  the  property  has  been 
delivered  to  the  plaintiff,  the  assignee  in  bankruptcy  must  show  some 
right  to  the  goods,  before  he  will  be  admitted  to  defend.5 

§  2098.  Judgment.  The  judgment  on  a  scire  facias  to  substitute 
parties,  is  merely  interlocutory,  and  therefore  not  ground  of  error.  If 
the  parties  have  been  erroneously  substituted,  their  remedy  is,  by  writ 
of  error  to  the  final  judgment,  if  they  can  show  that  they  have  received 
injury.6  As  an  administratrix  cannot,  on  &  scire  facias  upon  a  judgment, 
confessed  by  her  intestate,  contest  its  validity  between  the  parties,  the 
judgment  does  not"  operate  as  an  estoppel  against  her,  if  lands  to  which 
she  has  an  independent  title  be  sold  under  it,  to  a  purchaser  with  notice 
of  a  fraud.7  If  an  administrator  do  not  appear  to  a  scire  facias  to  make 
him  a  party  to  a  judgment,  obtained  against  his  intestate,  judgment  may 
be  entered  by  default,  and  execution  awarded.8 

XIII.   Scire  facias  to  charge  a  decedent's  lands. 

§  2099.  Lien,  of  a  decedent's  debts.  If  a  judgment  have  been  ob- 
tained against  a  decedent,  in  his  lifetime,  it  is  a  lien  upon  the  lands  held 
by  him  at  the  date  of  its  entry  and  even  if  the  lien  thereof  expire 
before  his  death,  upon  the  happening  of  that  event,  the  debt  becomes  a 
lien  upon  all  his  real  estate,  without  suit  against  the  heirs  or  personal 
representatives,  and  that,  without  limitation  as  to  time,  until  the  pre- 
sumption of  payment  arises;  the  debt  being  already  in  judgment,  a  suit 
is  unnecessary  for  its  liquidation,  and  the  statute  which  limits  the  lien 
of  a  decedent's  deuts  to  five  years  as  against  purchasers,  mortgagees  and 
other  judgments-creditors,  not  embracing  the  heirs  or  devisees  of  the 

1  Act  16  June  1836,  ?  23-30.  6  Bossier  v.  Johns,  2  P.  &  W.  331. 

2  Merrill   v.   Tamany,  3    Penn.   St.     See  Hatch  v.  Eustis,  1  Gall.  160. 

433.  7  Mitchell   v.    Kintzer,  5  Penn.  St. 

3  Hewit  v.  Mantell,  2  "Wils.  372.  216. 

4  Cottrell  v.  Mann,  1  W.  N.  C.  157.  8  Wallace  v.  Holmes,  40  Penn.   St. 

5  Gunther  v.  Greenfield,  8  Abb.  Pr.  427. 
(N.  S.)  191. 
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judgment-debtor.1  But  the  act  of  1834  provides,2  that  no  debts  of  a 
decedent,  unless  secured  by  mortgage  or  judgment,  shall  remain  a  lien 
on  his  real  estate  longer  than  five  years3  after  hi3  deeease,  unless  an 
action  for  the  recovery  thereof  be  commenced  and  duly  prosecuted 
against  his  heirs,  executors  or  administrators,  within  that  period ;  or  a 
copy  of  the  instrument  or  written  statement  of  the  demand  be  filed  in  the 
office  of  the  prothonotary,  and  then  to  be  a  lieu  only  for  five  years  after 
the  claim  becomes  due.  And  the  statute  further  provides,4  that  in  all 
actions  against  the  personal  representatives,  where  the  plaintiff  intends 
to  charge  the  lands  with  the  payment  of  his  debt,  the  widow  and  heirs 
or  devisees,  and  the  guardians  of  such  as  are  minors,  shall  be  made 
parties  thereto,  otherwise,  the  judgment  shall  not  be  levied  out  of  the 
real  estate  of  such  of  them  as  shall  not  have  been  served  with  notice  of 
the  writ.  If  any  of  such  parties  be  non-residents,  the  writ  may  be 
served  by  publication,  or  otherwise,  as  directed  by  rule  of  court ;  in 
Philadelphia,  the  sheriff  is  directed,  in  such  case,  to  serve  the  writ,  by 
publication  in  the  Legal  Intelligencer,  and  any  daily  newspaper  pub- 
lished in  the  city,  once  a  week  for  two  successive  weeks,  and  such 
publication  shall  be  regarded  as  service  of  the  writ.5  The  law  and 
practice  under  the  statute  is  the  subject  of  our  present  consideration. 

§  2100.  The  act  of  1834  is  one  of  limitation  ;6  prior  to  the  act  of 
1797,  the  debts  of  a  decedent  remained  a  lien  upon  his  lands  for  an 
indefinite  period  of  time  ;7  and  this  as  a  necessary  consequence  of  the 
statutes  which  make  the  real  estate  a  fund  for  the"  payment  of  debts.3 
The  statutory  limitation  runs  from  the  time  of  the  decedent's  death,  and 
not  from  the  grant  of  letters  of  administration  ;9  and  at  the  expiration 
of  that  period,  they  cease  to  be  a  lien  upon  the  real  estate,  whether  in 
the  possession  of  the  heirs  or  devisees,  or  of  a  purchaser.10   The  lien  is 

1  Baxter  v.  Allen,  77  Penn.  St.  468.  3  Under  the  act  of  1797,  the  limita- 
Where,  however,  the  lien   of  a  judg-     tion  was  seven  years. 

ment  is  limited  to  certain  real  estate,  a  4  Act  of  1834,  $  34. 

revival  of  it,  after  the  death  of  the  de-  s  Rule  xxxi.  \  106. 

fendant,  by  scire  facias  to  the  personal  6  Kerper  v.  Hoch.  1  "Watts  14. 

representatives  only,  has  been  decided  '  Trevor  v.  Ellenberger,  2  P.  &  W. 

to   continue   the   lien    only  as  to  the  95. 

property  originally  bound ;  but  not  to  8  Penn   v.   Hamilton,   2   Watts  53 ; 

extend  the  same  to  the  decedent's  other  Gibson,  C.  J.     Lands  were  first  made 

real   estate ;    to   have   that  effect,  the  assets  for   the   payment   of  debts   by 

widow  and  heirs  must  be  made  parties,  the  laws  agreed  upon  in   England,  5 

McMurray   v.    Hopper,   43  Penn.   St.  May  1682,  o.  14:  see  1  Sm.  L.  9.   "The 

468.    So,  in  reference  to  after-acquired  founder  having  brought  into  Pennsyl- 

lands,  it  is  regarded  merely  as  a  debt ;  vania  the  principle  that  lands  should 

and  to  charge  them,  it  must  be  revi-  be  liable  for  debts,  a  consequence  was, 

ved  against  the  heirs,  within  five  years  that  the  debts  of  a  decedent  became  an 

after  the  death  of  the  judgment-debt-  indefinite  lien  upon  his  lands."     Mc- 

or.     Moorehoad  v.  McKinney,  9  Ibid.  Murray  v.  Hopper,  43   Penn.  St.  472 : 

265.    How  far  these  cases  conflict  with  Woodward,  J. 

Baxter  v.  Allen,  is  worthy  of  consider-  9  Demmy's    Appeal,   43   Penn.   St. 

ation.  155. 

2  Act  24  February  1834,  \  24,  P.  L.  '»  Kerper  v.  Hoch,  1  Watts  9.  Penn 
78;  Purd.422.  v.  Hamilton,  2  Ibid.   53.     Quigley  v 
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subject  to  the  same  limitation  in  the  hands  of  an  administrator,  who  has 
paid  the  debt  out  of  his  own  funds,  as  in  the  hands  of  the  original 
creditor;1  but  the  limitation  does  not  extend  to  the  expenses  of  the 
administration  (including  the  compensation  decreed  to  the  executor) ; 
they  are  not  properly  the  debts  of  the  decedent.2 

§  2101.  Continuance  of  the  lien.  In  order  to  continue  the  lien  of 
a  decedent's  debt,  a  suit  for  the  recovery  thereof  must  be  brought  against 
the  personal  representatives,  within  the  period  of  five  years  after  his 
decease  ;  but  if  suit  be  commenced  immediately  before  the  expiration  of 
that  period,  the  lien  is  continued  for  another  period  of  five  years.3  A 
judgment  against  the  personal  representatives  continues  the  lien  for  the 
full  period  of  ten  years  from  the  death  of  the  decedent,  without  regard 
to  the  time  wheii  it  was  obtained  ;4  but  unless  duly  prosecuted  to  judg- 
ment within  that  period,  the  land  is  discharged  from  the  lien  in  the 
hands  of  the  heirs.5  The  lien  may  also  be  continued,  under  the  statute, 
if  the  claim  be  not  payable  within  the  five  years,  by  filing  a  copy  of 
the  instrument,  or  a  written  statement  of  the  demand,  in  the  office  of  the 
prothonotary  ;  if  this  be  not  done,  the  lien  expires  at  the  end  of  five 
years,  though  the  debt  be  due  to  the  administrator  himself.6  And  the 
statute  embraces  a  contingent  liability,  such  as  that  of  a  surety  in  an 
administration- bond ;  on  the  death  of  such  surety,  in  order  to  preserve 
the  lien  against  his  real  estate,  for  a  longer  period  than  five  years,  a 
copy  of  the  bond,  or  written  statement  of  the  prospective  demand,  must 
be  filed  in  the  prothonotary's  office,  as  required  by  the  act  of  1834.7  A 
recovery  in  a  justices'  court  will  not  continue  the  lien,  uuless  a  transcript 
of  the  judgment  be  filed  within  the  five  years;8  so,  the  presentation  of 
a  claim  to  an  auditor,  appointed  to  distribute  the  proceeds  of  a  sale 
for  the  payment  of  debts,  and  receiving  a  dividend  thereout,  will  not 
continue  the  lien,  as  to  the  remaining  lands.9  The  presentation  and 
proof  of  a  claim  before  an  auditor,  is  not  the  commencement  of  an 
action,  within  the  meaning  of  the  statute,  and  will  not  continue  the 

Beatty,  4  Ibid.  13.     Commonwealth  v.  Henry,  9  Ibid.  523.     Foster's  Appeal, 

Pool,' 6  Ibid.   32.     Klinker's   Appeal,  82  Penn.  St.  495. 

1  Wharfc.  57.    Seitzinger  v.  Fisher,  1  W.  *  Schwartz's  Estate,  14  Penn.  St.  42. 

&  S.  293.     Bailey  v.  Bowman,  6  Ibid.  Kittera's  Estate,  17  Ibid.  416.  Sanders 

118.     Wallace's   Appeal,   5  Penn.  St.  u.  Wagonseller,  19  Ibid.  248. 

103.     Loomis's  Appeal,  29  Ibid.  237.  5  Maus   v.   Hummel,    11  Penn.  '  St. 

Kessler's  Appeal,  32  Ibid.  390.     The  288. 

debts  cease  to  be  a  lien,  after  five  years,  6  Clauser's  Estate,  1  W.  &  S.  208. 

though  the  decedent,  in  his  lifetime,  7  Commonwealth  v.  Severn,  3  W.  N. 

have   conveyed   the   land  in  fraud  of  C.  303 ;  s.  c.  33  Leg.  Int.  452.     s.  p. 

creditors.     Shorman  v.  Farmers'  Bank,  Commonwealth  «.  Clark,  2  Luz.  L.  Obs. 

5  W.  &  S.  373.  379. 

1  McCurdy's  Appeal,  5  W.  &  S.  397.  8  Wilkinson's  Estate,  7  Luz.  L.  Reg. 
Loomis's  Appeal,  29  Penn.  St.  237.  12. 

2  Cobaugh's   Appeal,   24   Penn.  St.  9  Bindley's  _  Appeal,   69   Penn.    St. 
143_  295.     A  promise  by  the  executor  is  in- 

3  Trevor  v.  Ellenberger,  2  P.  &  W.  effectual  to  continue  the  lien.    Shoon's 
94.     Penn   v.   Hamilton,  2  Watts  53.  Estate,  1  Leg.  Gaz.  71. 

Duncan  v.  Clark,  7  Ibid.  217.     Steel  v. 
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lien  of  the  debt  against  the  real  estate,  notwithstanding  an  order  of  sale 
be  made  within  the  five  years,  if  the  actual  sale  do  not  take  place,  until 
after  the  lapse  of  that  period,  in  consequence  of  successive  appeals  by 
the  devisee.1 

§  21 02.  Scire  facias  against  the  heirs.  A  creditor  cannot  take 
the  real  estate  in  execution,  on  a  judgment  obtained  against  the  exec- 
utor, though  the  five  years  have  not  elapsed  ;  and  this,  notwithstanding 
the  estate  has  been  devised  subject  to  the  payment  of  debts ;  the  devisee 
must  have  a  day  in  court  to  contest  the  claim  ;2  nor  can  the  real  estate  be 
taken  in  execution  on  a  judgment  against  the  administrator,  though  the 
only  heir ;  there  must  be  a  judgment  against  the  heir  as  such.3  The  heirs 
and  executors  cannot  be  joined,  in  an  original  action  upon  the  contract 
of  the  decedent  ;4  this  would  require  anomalous  pleadings  to  adapt  it 
to  the  purpose,  which  could  not  be  accomplished,  without  distorting  the 
whole  frame  of  the  proceeding;  it  is  hard  to  imagine,  how  such  an  action 
could  be  carried  through  at  all ;  the  proper  course  is,  first  to  obtain 
judgment  against  the  personal  representatives,  and  then  to  take  a  scire 
facias  against  the  heirs.5  And  on  such  writ,  the  heir  or  devisee  may 
take  defence  to  the  claim  upon  original  grounds;6  he  is  not  required 
to  file  an  affidavit  of  defence.7  If  suit  be  brought  against  the  personal 
representatives,  within  five  years  after  the  death  of  the  decedent,  a  scire 
facias  to  bring  in  the  heirs  may  be  issued  at  any  time  within  five  years 
from  the  rendition  of  the  judgment  against  the  executors  or  adminis- 
trators.8 The  alienee  of  a  devisee,  if  in  possession,  must  be  made  a 
party  to  the  scire  facias ;  it  is  not  enough,  to  give  notice  to  the  devisee, 
of  the  suit  against  the  executor.9  The  heir  cannot  plead  riens  per 
descent,  for  the  judgment  does  not  bind  him  personally;10  neither  can  he 
set  up  want  of  title  in  the  decedent  j11  but  he  may  show  that  lands 
have  been  sold,  by  order  of  the  orphans'  court,  sufficient  to  pay  all  the 
testator's  debts ;  in  such  case,  the  creditor  must  look  to  the  proceeds.12 
And  if  the  recovery  against  the  heir  be  for  a  smaller  amount  than  the 

1  Craig's  Appeal,  5  W.  N.  C.  243.  7  Stadelman  v.  Pennsylvania  Trust 

2  Sample    v.    Barr,    25    Perm.    St.     Co.,  35  Leg.  Int.  366. 

457.  8  Benner  v.  Phillips,  9  W.  &  S.  13. 

s  Atherton  v.  Atherton,  2  Penn.  St.  Moore   v.   Skelton,   14  Penn.  St.  359. 

112.     In  such  case,  the  court  will  set  But  in  Maus  v.  Hummel,  11  Ibid.  233, 

aside  an  extent  of  the  lands  of  the  heir,  it  is  said  by  Coulter,  J.,  that  the  lien 

under  which  he  is  about  to  be  turned  is   gone,  unless   the   suit  against  the 

out  of  possession.     Pray  v.  Brock,  1  personal  representatives  be  prosecuted 

Clark  354.  to   judgment,   within  the  ten    years. 

4  Emerick  v.   White,    34   Leg.  Int.  And  see,  to  the  same  effect,  McMur- 

115.  ray  v.  Hopper.  43  Ibid.  472;   Wood- 

6  Atherton   v.   Atherton,  ut  supra,  ward,  J. 

Moore  v.  Skelton,   14  Penn.  St.  359.  9  Soles   v.   Hickman,   29  Penn.  St. 

An  action  of  debt  upon  the  first  judg-  342. 

ment,  is  as  effectual  to  charge  the  lands  10  Coulter    v.    Selby,   39   Penn.    St 

as  a  writ  of  scire  facias.     Schwartz's  358. 

Estate,  Ibid.  46.  »  Britton  v.  Van  Syckel,  24  Leg.  Int. 

6  Benner  v.  Phillips,  9  W.  &  S.  13.  276. 

Steele  i>.  Lineberger,  59  Penn.  St.  308.  12  Benner  v.  Phillips,  ut  supra. 
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judgment  obtained  against  the  administrator,  a  payment  out  of  the  per- 
sonal estate  of  such  smaller  amount,  will  discharge  the  lands.1 

§  2103.  When  unnecessary.  The  widow  and  heirs  need  not  be 
made  parties  by  scire  facias,  where  they  claim  under  a  deed  of  trust, 
adversely  to  the  creditor.2  Nor  where  the  decedent,  in  his  lifetime,  has 
conveyed  the  land  in  fraud  of  creditors ;  in  such  case,  the  conveyance 
is  valid  as  against  the  heirs,  though  void  as  to  the  interest  intended  to 
be  defrauded ;  the  heirs  can  have  no  interest  in  the  process  by  which 
the  creditors  seek  to  recover  the  land,  or  its  value,  from  the  fraudulent 
grantee,  and,  therefore,  they  are  not  necessary  parties.3  So,  where,  by 
the  will  of  the  testator,  there  is  an  equitable  conversion  of  the  real 
estate  into  personalty,  by  a  direction  to  the  executors  to  sell  and  divide 
the  proceeds,  the  widow  and  devisees  need  not  be  made  parties  to  a  suit 
against  the  executors,  to  recover  a  debt  of  the  testator.4 

§  2104.  Parties.  As  the  scire  facias  is  based  upon  the  judgment 
previously  obtained  against  the  personal  representatives,  it  must  make 
them  parties,  and  as  its  object  is  to  bring  in  the  terre-tenants,  these  latter 
must  also  be  included.5  The  non-joinder  of  one  of  the  heirs  can  only  be 
taken  advantage  of  by  plea  in  abatement.6  The  fact  that  one  of  the 
heirs,  who  was  an  infant,  had  been  personally  summoned,  cannot  be 
objected  to  by  the  other  defendants  ;7  if  the  heirs  are  minors,  the  court 
may  appoint  a  guardian  ad  litem  to  represent  them  ;8  or,  if  there  be  a 
guardian  of  a  minor  heir,  he  should  be  made  a  party.9  Where  the 
judgment  against  the  personal  representatives  was  obtained  by  the  hus- 
band of  one  of  the  heirs,  in  right  of  his  wife,  the  non-joiuder  of  the 
wife,  as  plaintiff  in  the  scire  facias,  should,  if  it  was  objectionable,  be 
pleaded  in  abatement.10  If  one  of  the  heirs  or  devisees  be  a  married 
woman,  her  husband  should  be  made  a  party. 

§  2105.  Of  the  writ.  The  following  is  the  form  of  writ  in  general 
use,  to  warn  the  heirs  of  the  plaintiff's  intention  to  look  to  the  real 
estate  for  satisfaction  of  his  claim : 

County,  ss.     The  Commonwealth  of  Pennsylvania,  to  the 


sheriff  of county,  greeting : 

Whereas,  A.  B.,  lately  in  our  court,  to  wit,  in  terra, 

recovered  judgment  against  C.  D.,  executor  (or  administrator,  &c,  as 

the  case  may  be)  of  E.  F.,  deceased,  for  the  sum  of  ,  together 

w;th  costs,  as  by  the  record   and  process  therein  manifestly 

appear :  And  whereas,  we  have  received  information,  that,  although 
judgment  as  aforesaid  be  rendered,  yet  execution  of  the  same  still 
remains  to  be  made :  And  whereas,  the  aforesaid  E.  F.  died  seised  of 

1  Walthour  v.  Gossar,  32  Penn.  St.     249.    Soles  v.  Hickman,  29  Ibid.  342. 
259.  6  Schwartz's  Estate,   14    Penn.    St. 

2  Stephens  «.  Brown,  2  Miles  244.        42. 

8  Smith   v.   Grim,  26  Penn.  St.  95.         '  Ibid. 
Drum  v.  Painter,  27  Ibid.  148.  8  Ibid.    Simmond's  Estate,  19  Penn. 

4  Leiper  v.  Thomson,  60  Penn.  St.  St.  439. 
yif  9  Schwartz's  Estate,  ut  supra. 

6  Keenan  v.  Gibson,   9    Penn.   St.        10  Ibid. 
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certain  lauds  and  tenements  in  his  demesne  as  of  fee,  as  by  the  insinua- 
tion of  the  said  A.  B.  we  have  received :  And  because  we  are  willing 
that  those  thiDgs  which  in  our  said  court  are  rightly  done,  should  be 
demanded  by  a  due  execution,  &c. :  We  command  you,  that  you,  by 
good  and  lawful  men  in  your  bailiwick,  make  known  to  C.  D.,  executor 
of  E.  F.,  deceased,  and  to  (here  follow  the  names  of  the  heirs  or  devi- 
sees, &c),  that  they  be  and  appear  before  the  justices  of  our  said 

court,  at  our  said  court  to  be  held  at ,  in  and  for ,  on  the 

,  to  show,  if  anything  they  know  or  have  to  say,  why  the  afore- 
said judgment  should  not  be  revived  for  the  term  of  five  years,1  and 
why  the  said  judgment  and  costs  of  the  lands  and  tenements  aforesaid 
ought  not  to  be  made,  and  to  the  said  A.  B.  rendered,  according  to  the 
provisions  of  the  act  of  assembly  in  such  case  made  and  provided,  and 
according  to  the  form  of  the  said  recovery,  if  to  him  it  shall  seem  expe- 
dient ;  and  further  to  hear  and  receive  what  our  said  court  shall  consider 
in  that  behalf;  and  have  you  then  aud  there  the  names  of  those  by 
whom  you  shall  so  make  it  known  to  them,  and  this  writ. 

Witness  the  Honorable  — ■ ,  at ,  the ■  day  of 

in  the  year  of  our  Lord .  W.  B.  M.,  Prothonotary. 

§  2106.  Proceedings  in  the  cause.  On  the  scire  facias,  the  heirs  may 
take  defence  to  the  original  claim  upon  the  merits,  and  they  may  show 
that  the  original  judgment  was  confessed  by  one  executor,  without  the 
knowledge  of  his  co-executor,  for  a  claim,  part  of  which  was  barred  by 
the  statute  of  limitations.2  But  where  the  executor  is  also  sole  devisee, 
the  judgment  against  him  in  his  representative  capacity  is  conclusive, 
and  he  is  estopped  from  setting  up  the  same  defence  a  second  time,  on 
the  trial  of  the  scire  facias ;  and  in  such  case,  it  is  no  defence,  that  there 
was  sufficient  personalty  to  pay  the  judgment.3  In  other  cases,  though 
the  judgment  against  the  executors,  &c,  upon  which  the  scire  facias  is 
founded,  is  not  conclusive  upon  the  heirs,4  yet,  it  is  prima  facie  evidence 
against  them,  and  when  given  in  evidence,  the  burden  of  proof  is  upon 
the  defendants  in  the  scire  facias  to  show,  if  they  can,  that  the  judgment 
has  beeu  paid,  &c,  or  that  it  is  not  a  lien  on  the  lands,  or  some  other 
ground  of  defence.5  The  judgment  on  the  scire  facias  may  be  entered 
against  both  the  executor  and  devisee.6  The  judgment  against  the  heirs 
is  the  sole  evidence  of  the  amount  to  which  the  creditor  is  entitled,  as 
against  the  real  estate.7  It  does  not  conclude  anything  as  to  the  title 
of  the  decedent  or  his  heir  to  the  land,  it  only  concludes  the  party  as  to 
the  existence  of  the  debt  against  the  real  estate  of  his  ancestor,  what- 
ever that  may  be ;  and  even  when  the  debt  of  the  intestate  has  been 

1  This  clause  in  italics  may  be  omit-  *  Steele  o.  Lineberger,  59  Penn.  St. 
ted,  if  it  be  not  intended  to  continue     308. 

the  lien  upon  the  lands,  but  simply  to  6  Blight  v.  Bwing,  26  Penn.  St.  135. 

have  execution  against  them.  6  Moore   v.    Skelton,    14   Penn.    St. 

2  Hall  v.  Boyd,  6  Penn.  St.  267.  361. 

3  Stewart  v.  Montgomery,  23  Penn.  '  Walthour  v.  Gossar,  32  Penn.  St. 
St.  410.  259. 
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duly  established  as  against  the  heirs,  land  lawfully  sold  and  conveyed 
by  him  in  his  lifetime  is  not  to  be  seized  in  satisfaction.1  After  judg- 
ment against  the  heirs  or  devisees,  they  are  concluded  from  setting  up 
any  matter  by  way  of  defence,  which  might  have  been  taken  to  the  scire 
facias.2 

XIV.   Scire  facias  in  other  cases. 

§  2107.  Quare  restitutionem  non.  In  England,  after  judgment  in 
error,  reversing  the  judgment  of  the  court  below,  if  the  amount  of  the 
damages  awarded  by  the  former  judgment  have  been  previously  levied, 
but  not  paid  over,  the  plaintiff  in  error  must  sue  out  a  scire  facias  quare 
restitutionem  non,  suggesting  the  matter  of  fact,  namely,  the  sum  levied, 
&c,  before  he  can  have  a  writ  of  restitution.3  If  execution  on  the  for- 
mer judgment  have  been  actually  executed,  and  the  money  paid  over, 
the  writ  of  restitution  may  issue,  without  any  previous  scire  facias.  But 
in  our  practice,  although  it  would  be  a  perfectly  legal  and  proper  course, 
if  adopted,  no  writ  of  restitution  is  issued ;  but,  in  lieu  of  it,  an  order 
for  restitution  is  obtained ;  which,  being  disobeyed,  the  court  may 
enforce  by  attachment;  with  regard  to  a  scire  facias,  none  is  necessary, 
or  ever  issued.  The  writ  of  restitution,  however,  is  in  nature  of  an  exe- 
cution, and  in  case  the  person  of  the  plaintiff  be  out  of  the  reach  of  an 
attachment,  or  it  be  expedient  to  proceed  against  his  person,  in  case  of 
disobedience  to  an  order,  it  would  be  advisable  to  issue  this  writ,  for  the 
purpose  of  levying  on  his  estate,  real  or  personal,  and  selling  it  to  make 
the  amount  claimed.4 

§  2108.  To  certify  a  bill  of  exceptions.  In  England,  if  a  bill  of 
exceptions  be  sealed  by  a  judge,  and  he  die,  a  scire  facias  lies  against  his 
executors  or  administrators  to  certify  it.5  But  in  our  practice,  trials  are 
had  before  the  court,  as  such,  and  not  before  a  judge  merely,  as  at  nisi 
prius;  exceptions  to  evidence  and  to  the  charge  are,  therefore,  part  of 
the  proceedings  of  the  court,  and,  for  the  purposes  of  error,  ought  to  be 
part  of  the  record.  In  the  case  of  the  death,  resignation,  or  expiration 
of  the  judge's  term  of  office,  without  sealing  a  bill  of  exceptions,  that 
duty  devolves  upoD  the  court.  The  proper  practice  is,  to  prepare  a  bill 
of  exceptions,  and  annex  it  to  a  petition  to  have  it  supplied,  as  in  the 
ordinary  case  of  amendments ;  the  petition  should  account  for  the  delay 
in  sealing  the  bill,  aver  the  correctness  of  the  one  annexed,  and  that  it 
was  taken  at  the  trial,  according  to  the  usual  practice ;  and  be  verified 
by  affidavit.  Then,  the  petition  should  be  answered,  and,  if  the  facts  be 
disputed,  a  time  for  the  hearing  appointed,  when  the  evidence  may  be 
presented  in  the  form  of  affidavits,  depositions,  oral  testimony,  the  notes 
of  counsel  or  of  the  former  judge,  or  his  associate.  After  the  hearing, 
the  court  will  direct  the  bill  of  exceptions  to  be  prepared,  according  to 
the  evidence,  and  seal  it.6 

1  Shontz  v.  Brown,  27  Perm.  St.  136.  1033. 

%  See  Schwartz's  Estate,  14  Perm.  St.  '  See  supra,  ?  879. 

46.  5  2  Inst.  438. 

*  1  Arch.  Pr.  287.    2  Ibid.  85.   Tidd  6  McCandless  v.  McWha,  20  Penn. 
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§  2109.  Ad  computandum  et  rehabendum  terram.  Where  land 
has  been  extended,  and  delivered  to  the  plaintiff,  under  a  liberari  facias, 
after  a  prima  facie  satisfaction  of  the  debt,  the  defendant  may  have  a 
writ  of  scire  facias  ad  computandum  et  rehabendum  terram.1  The  object 
of  this  writ  is,  to  compel  the  plaintiff  to  account  for  the  profits,  which  is 
an  equitable  incident  of  the  relation  maintained  by  the  parties  to  the 
execution  f  and  if  the  debt  is  found  to  have  been  satisfied,  then  to  have 
the  land  restored.  The  creditor  is  not  concluded  by  the  extended  value 
of  the  land  as  found  by  the  inquest,  but  is  to  account  according  to  the 
actual  profits;  nor  is  the  debtor  concluded  by  the  inquest;  but  the 
inquest  is  primd  facie  evidence  against  the  party  contesting  it.3  A  judg- 
ment for  the  plaintiff  in  the  scire  facias,  who  is  usually  the  defendant  in 
the  execution,  entitles  him  to  a  writ  of  restitution ;  and  under  it,  the 
sheriff  is  bound  to  deliver  possession  of  the  premises  extended,  as  againbt 
the  plaintiff  in  the  liberari  facias,  and  all  persons  claiming  under  him. 
So,  he  may  restore  the  possession  as  against  a  mere  intruder;  but  he 
cannot  disturb  the  possession  of  one  occupying  the  premises  by  inde- 
pendent title.  If  the  sheriff  should  find  a  stranger  in  possession,  claim- 
ing title,  he  should  make  a  special  return  of  the  facts ;  and  under  these 
circumstances,  only  legal  seisin  could  be  delivered,  the  plaintiff  being  put 
to  his  ejectment  to  recover  actual  possession.4 

§  2110.  Against  the  stockholders  of  an  insolvent  bank.  It  is 
provided  by  the  general  banking  law  of  1850,5  that  the  stockholders  of 
every  bank  shall  be  liable  to  the  holders  of  its  notes,  in  their  individual 
capacity.  If  a  bank  become  insolvent,  and  is  compelled,  under  the 
provisions  of  the  law,  to  make  an  assignment  for  the  benefit  of  its  cred- 
itors, the  assignees  are  required  to  make  an  appraisement  of  its  assets,  at 
their  cash  value,  and  also  a  list  of  its  debts ;  and  if  it  appear,  that  the 
assets  are  insufficient  for  the  redemption  of  the  notes  in  circulation,  the 
stockholders  are  made  liable  to  make  up  such  deficiency,  in  proportion 
to  the  amount  of  stock  held  by  them,  respectively.  To  enforce  this  lia- 
bility, the  assignee  is  required  to  issue  a  writ  of  scire  facias,  in  the  name 
of  the  commonwealth,  against  all  the  stockholders,  reciting  the  amount 
of  the  deficiency,  and  requiring  them  to  appear,  at  the  next  term  of  the 
court,  and  show  cause  why  execution  should  not  issue  against  them  for 
such  amount ;  the  writ  must  also  set  forth  the  proportions  due  from 
each  of  the  stockholders.  The  scire  facias  is  to  be  served  by  the  sheriff 
upon  all  stockholders  named  therein,  residing  within  his  bailiwick ;  and 
the  court,  or  a  judge  in  vacation,  may  make  an  order  in  reference  to 
giving  notice  to  absent  stockholders.     The  writ  does  not  abate  by  the 

St.  184.     In  one  oase,  where  the  judge  2  McKelvy  o.  De  Wolfe,  20  Penn. 

died,  before  a  bill  of  exceptions  was  St.  381. 

actually  sealed,  though  prepared  and  3  Wall  v.  Lloyd,  1  S.  &  E.  320.     Mc- 

tendered,  the  court  ordered  the  judge's  Kelvy  v.  De  Wolfe,  ut  supra. 

notes  to  be  filed.     Burk  u.  Mc Mullen,  4  Commonwealth  v.  Straub,  35  Penn. 

4  Ibid.  317.  St.  144. 

1  Schofield  o.  Harbeson,  9  Phila.  38.  6  Act  16  April  1850,  §  32,  P.  L.  490 ; 

See  supra,  §  1238.  Purd.  147. 
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lion-joinder  or  misjoinder  of  parties ;  but  any  stockholder  not  named, 
may  be  made  a  defendant,  on  motion.1  On  the  return-day  of  the  writ, 
the  court  is  required  to  render  judgment  against  the  stockholders  named, 
for  the  amounts  for  which  they  are  respectively  liable,  if  no  cause  be 
shown  to  the  contrary,  and  to  award  execution ;  but  if  facts  be  dis- 
puted, the  court  may  direct  an  issue  to  try  the  same.2  If  any  stock- 
holder prove  insolvent,  or,  by  reason  of  his  absence  from  the  state,  the 
amount  due  cannot  be  collected  from  him,  his  assignor,  within  one  year 
preceding  the  assignment,  remains  liable ;  subject  to  the  right  to  dis- 
charge himself  by  showing  that  the  transactions  which  caused  the  insol- 
vency of  the  bank,  were  made  after  the  transfer  of  his  stock.3  Every 
person  who  holds  stock  in  his  own  name,  or  in  the  name  of  another,  is 
liable  for  his  proportion  of  such  deficiency;  but  he  may  pay  the  same 
to  the  assignee,  and  receive  a  full  discharge.4  Trustees,  not  beneficially 
interested,  and  minors,  are  not  so  liable.5 

§  2111.  Under  this  act,  the  proceedings  against  the  stockholders  must 
be  instituted  in  the  court  of  common  pleas  of  the  county  in  which  the 
bank  is  located,  and  in  the  name  of  the  assignee.  And  as  the  liability 
of  the  stockholders  is  a  secondary  one,  proceedings  cannot  be  had  against 
them,  until  the  assets  of  the  bank,  which  is  the  primary  debtor,  are 
exhausted.6  Coverture  is  not  a  defence  to  the  scire,  facias ;  a  married 
woman  who  holds  stock  in  a  bank,  is  liable  to  be  individually  assessed.7 
The  person  in  whose  name  the  stock  stands  registered  on  the  books  of 
the  bank,  at  the  time  of  the  assignment,  is  liable  as  a  stockholder, 
though  he  only  hold  it  as  collateral  security.8  The  act  has  no  applica- 
tion to  the  case  of  a  voluntary  assignment  for  the  benefit  of  creditors ; 
to  render  the  stockholders  individually  liable,  there  must  be  a  compul- 
sory assignment  under  the  27th  section  of  the  act.9 

§  2112.  To  repeal  a  patent.  A  writ  of  scire  facias  lies  to  repeal  a 
patent  obtained  by  fraud  or  false  suggestion.10  In  1874,  such  a  writ  wafy 
issued  out  of  the  supreme  court,  to  repeal  a  patent  for  land  improvidently 
granted ;  application  was  first  made  to  the  governor,  by  petition,  setting 
forth  the  facts ;  this  was  referred  to  the  attorney-general,  who  reported 
that  the  principal  party  in  interest  having  been  served  with  a  petition, 
and  no  answer  having  been  made  thereto,  he  was  of  opinion,  that  it  was  a 
proper  case  for  a  scire  facias  to  repeal  the  patent ;  which  was  accordingly 
done,  on  the  fiat  of  the  governor.  The  petition  set  forth  the  issuing  of 
the  letters-patent,  and  that  the  same  had  been  obtained  by  actual  fraud 
and  false  suggestion  of  the  facts,  whereby  the  officers  of  the  common- 
wealth were  deceived  ;  that  although  the  defendants  named  had  abstained 
from  asserting  their  title  by  action  at  law,  they  offered  and  negotiated 
sales  and  mortgages  thereunder,  and  thus  cast  a  cloud  upon  the  title  of 

1  Act  16  April  1850,  §  33.  7  Reciprocity  Bank,  22  N.  Y.  9. 

2  Ibid.  §34.  S  Empire  City  Bank,  18  N.  Y.  199. 

3  ibid]  2  35.  9  Gunkle's    Appeal,   48    Penn.     St. 
*  Ibid.'  i  36.  13- 

6  Ibid.  §  37.  I0  Tldd  1093-     See  Mowry  v.  Whit- 

6  Means's  Appeal,  85  Penn.  St.  75.       ney,  14  Wall.  439. 
VOL.  II. — 27 
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the  petitioners,  and  interfered  with  its  marketability.  The  writ  was 
duly  issued,  served  on  one  of-  the  defendants,  and  returned  nihil  habet  as 
to  the  others,  as  was  likewise  an  .alias  subsequently  issued.  And  no 
defence  having  been  interposed,  the  court  adjudged  that  the  letters- 
patent  be  revoked,  cancelled,  vacated,  disallowed,  annulled,  void  and 
invalid,  and  be  altogether  had  and  held  for  nothing ;  and  that  the  said 
letters-patent  be  restored  into  the  land-office  of  the  commonwealth,  there 
to  be  cancelled.1  The  court  of  common  pleas,  subsequently,  on  a  bill 
filed  for  that  purpose,  granted  an  injunction  to  restrain  the  chief  engineer 
and  registrar  from  registering  any  derivative  title  under  this  fraudulent 
patent ;  and  the  other  parties  from  asserting  their  pretended  titles  under 
the  same.2 

1  Commonwealth  v.  Boley,  1  W.  N.     in  this  country. 
C.   303.     This  is  said  to  be  the  first         2  Morris  v.  Boley,  1  W.  N.  C.  303  n, 
and  only  exercise  of  such  jurisdiction 


CHAPTER  XXXVIII. 
Of  Attachment  against  Vessels. 

Jurisdiction,  §2113-15.  Dissolution  of  attachment,  §2121. 

Of  the  lien,  §  2116-7.  Proceedings  in  the  cause,  §  2122. 

Of  the  libel,  §  2118.  Proclamation,  §  2122. 

Attachment  and  bond,  §  2119.  Pleadings,  §  2123. 

Advertisement  of  the  writ,  §  2120.  Judgment,  §  2124. 

Sheriff's  return,  §2120.  Execution,  §  2125. 

§  2113.  Jurisdiction.  To  encourage  the  business  of  ship-building, 
the  legislature,  in  the  year  1784,  enacted  a  statute  "to  secure  the  persons 
employed  in  the  building  and  fitting  ships  and  vessels,  by  making  the 
body,  tackle,  apparel  and  furniture  of  such  ships  and  vessels  liable  to 
pay  the  several  tradesmen  employed  in  building  and  fitting  them,  for 
their  work  and  materials."1  The  benefits  of  this  statute  were  subse- 
sequently  extended  to  other  artificers  and  material-men  than  those 
specially  enumerated,  but  all  the  material  provisions  of  these  acts  have 
been  incorporated  in  the  revised  statute  of  1836,2  to  which  alone  it  will 
be  necessary  to  direct  our  attention.  This  statute  provides  for  the  col- 
lection of  such  demands  by  a  proceeding  in  rem  against  the  vessel, 
similar  to  that  pursued  in  courts  of  admiralty ;  and  the  act  of  1858,3 
creates  a  lien  and  gives  a  similar  remedy,  in  other  cases  of  maritime 
contract,  with  respect  to  vessels  navigating  the  rivers  Allegheny,  Monon- 
gahela  and  Ohio.  But  as  the  supreme  court  of  the  United  States  has 
decided,  that  in  all  cases  where  a  maritime  lien  arises,  the  original 
jurisdiction  to  enforce  it  by  a  proceeding  in  rem,  is  exclusively  in  the 
federal  courts,  and  that  all  state  laws,  which  attempt  to  confer  such 
jurisdiction,  are  unconstitutional  and  void,4  it  becomes  necessary  to  con- 
sider the  extent  of  the  admiralty  jurisdiction,  and  how  far  these  state 
laws  conflict  with  the  provisions  of  the  constitution. 

§  2114.  The  maritime  jurisdiction  conferred  upon  the  federal  courts 
by  the  acts  of  congress,  is  exclusive ;  there  is  no  concurrent  jurisdiction 
reserved  to  the  states.5  This  necessarily  includes  the  power  to  enforce, 
by  proceedings  in  rem,  all  liens  conferred  by  the  general  maritime  law  ;6 

1  Act  27  March  1784,  2  Sm.  L.  95.  *  The  Moses  Taylor,  4  Wall.  411. 
It  will  be  perceived,  that  this  act  was  The  Hine  v.  Trevor,  Ibid.  556.  The 
passed  before  the  adoption  of  the  fed-     Belfast,  7  Ibid.  624. 

eral  constitution.  5  The  Josephine,  39  N.  Y.  25. 

2  Act  13  June  1836,  P.  L.  616;  6  The  Belfast,  7  Wall.  624.  Drink- 
Purd.  94.  water  v.  The  Spartan,  Ware  149.     The 

5  Act   20  April   1858,   P.   L.   363 ;     Rebecca,  Ibid.  188:    The  Phebe,  Ibid. 
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and  where  the  contract  is  of  a  maritime  nature,  and  a  lien  therefor  is 
conferred  by  the  state  law,  the  exclusive  jurisdiction  to  enforce  it  by 
proceedings  in  rem,  is  in  the  district  courts  of  the  United  States,  though 
no  lien  were  given  in  such  case  by  the  general  maritime  law.1  Thus, 
the  admiralty  possesses  a  general  jurisdiction  of  suits  by  material-men 
for  repairs  and  supplies  furnished  to  a  sea-going  vessel ;  but,  by  the 
general  maritime  law,  there  is  no  lien  for  repairs  and  necessaries  fur- 
nished to  a  vessel  in  her  home  port  ;2  where,  however,  such  lien  is 
conferred  by  the  state  law,  it  is  enforceable  in  the  admiralty,  by  pro- 
ceedings in  rem?  and  such  jurisdiction  is  exclusive.4  So,  a  contract  for 
pilotage  is  a  maritime  one ;  and  if  the  state  law  confer  a  lien  therefor, 
it  is  enforceable  in  the  admiralty  •?  to  the  exclusion  of  the  jurisdiction 
of  the  state  courts;6  though  a  state  law  cannot  confer  jurisdiction  upon 
a  federal  court,  it  may  give  a  substantive  right  of  such  a  character  that 
it  may  be  enforced  in  the  proper  federal  tribunal.7  And  so,  claims  for 
wharfage  arising  either  out  of  an  express  or  implied  contract  are  cog- 
nisable in  the  admiralty,  and  enforceable  by  a  proceeding  in  rem?  But 
the  admiralty  jurisdiction  has  never  been  held  to  extend  to  cases  where 
a  lien  is  claimed  by  the  builders  of  a  vessel,  for  work  done  and  materials 
found  in  its  construction  ;9  it  is  not  a  maritime  contract,  and  the  federal 
courts  will  not  take  jurisdiction,  under  the  state  laws  giving  a  lien  in 
such  cases.10 

§  2115.  The  admiralty  jurisdiction  is  not  limited  to  tide-waters,  but 
extends  to  all  the  lakes  and  navigable  waters  of  the  United  States  ;u 

263.  Davis  v.  Child,  Daveis  71.  The  after,  and  whilst  she  is  lying  in  tide- 
America,  Newb.  195.  waters,  a  contract  is  made  for  furnish- 

1  The  Lottawanna,  21  Wall.  558.  ing  her  with  sails,  this  is  not  a  maritime 

2  The  General  Smith,  4  Wheat.  438.  contract,  but  one  enforceable  in  the 
8  Peyroux  v.  Howard,  7  Pet.  324.  state  courts.  Wilson  v.  Lawrence,  18 
4  The   Lottawanna,    21    Wall.    558.  Hun  56. 

Poole  v.  Hermit,  59  N.  Y.  554.  10  Roach  v.  Chapman,  22  How.  129. 

s  Ex   parte   McNiel,    13  Wall.  236.  The  St.  Lawrence,  1  Black  522.     The 

The  Alaska,  3  "Bon.  391.     The  Amer-  Norway,  3  Ben.   163.     Young  v.  The 

ica,  Low.  Dec.  176.  Orpheus,   2   Cliff.  29.     Wbei-e  a  state 

6  Rutherford  v.  The  Ornen,  2  W.  N.  law  gives  a  general  lien  upon  a  vessel 

C.  122.  for  a  charge  of  an  admiralty  or  mari- 

1  Ex  parte  McNiel,  13  Wall.  243 ;  time   nature,   the   federal   courts   will 

Swayne,   J.      And    see    The   Orleans  take  cognisance  thereof,  though  no  lien 

D.Phoebus,  11    Pet.   175.     Dougan  v.  was  given  by  the  general  maritime  law  ; 

Cham  plain  Transportation  Co.,  56  N.  but  not  of  contracts  or  charges  not  of 

Y.  1.  an  admiralty  or  maritime  nature,  al- 

8  Ex  parte  Easton,  5  Otto  68.  The  though  a  lien  may  be  given  therefor  by 
Kate  Tremaine,  5  Ben.  60.  United  such  state  statute.  Boon  v.  The  Hor- 
States  Hydraulic  Cotton  Press  Co.  v.  net,  Crabbe  426.  The  special  act  of  20 
The  Alexander  McNeil,  20  Int.  R.  Reo.  April  1838,  P.  L.  363,  Purd.  95,  re- 
175.  Brookman  v.  Hamill,  43  N.  Y.  lating  to  vessels  navigating  the  Alle- 
554.  gheny,  Monongahela  and  Ohio,  confers 

9  People's  Perry  Co.  v.  Beers,  20  a  lien  for  wages  and  services,  for 
How.  393.  Scull  v.  Shakespear,  75  repairs,  for  wharfage  and  anchorage, 
Penn.  St.  297.  Murphy  v.  Salem,  1  and  for  breach  of  the  contract  of  af- 
Hun  140.  Clinton^.  The  Hannah,  freightm  ent,  all  of  which  are  undoubt- 
Bee  419.  Where  a  vessel  has  been  edly  within  the  federal  jurisdiction, 
launched,  before  completion,  and  there-  ll  The   Genessee  Chief  v.  Fitzhugh, 
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and  if  a  vessel  be  fitted  for  the  navigation  of  the  seas,  she  is  the  subject 
of  admiralty  jurisdiction,  without  regard  to  the  mode  of  her  employ- 
ment.1 Steamboats  and  lighters  engaged  in  trade  or  commerce,  on  tide- 
water, are  within  the  admiralty  jurisdiction ;  but  not  ferry-boats,  nor 
those  engaged  in  ordinary  traffic  along  the  shore.2  If,  however,  the 
business  or  employment  of  a  vessel  appertain  to  travel,  or  trade  and 
commerce,  on  the  water,  it  is  subject  to  the  admiralty  jurisdiction,  what- 
ever may  be  its  size,  form,  capacity  or  means  of  propulsion  ;3  such  as 
a  Darge,  without  propelling  power  of  her  own,  but  used  for  the  trans- 
portation of  merchandise,  by  being  towed  upon  navigable  waters.4  So, 
ferry-boats  propelled  by  steam,  and  used  as  such  between  two  cities  in 
in  different  states,  are  the  subjects  of  admiralty  jurisdiction  ;5  but  a 
canal-boat,  exclusively  adapted  to  canal  navigation,  and  having,  of  itself, 
no  power  as  respects  navigation  upon  public  waters,  is  not  the  subject 
of  a  maritime  lien  in  the  admiralty.6  The  admiralty  jurisdiction  does 
not  extend  to  contracts  relating  to  a  vessel  wholly  engaged  in  the  internal 
commerce  of  a  state,  such  as  a  canal-boat,  and  no  maritime  lien  can  be 
founded  on  such  contract;7  our  act  of  1836,  however,  includes  canal- 
boats  ;8  but  not  what  are  known  as  "  barges "  upon  the  western  rivers 
of  Pennsylvania.9 

§  2116.  Of  the  lien.  The  act  of  1836  provides,  that  ships  and  ves- 
sels of  all  kinds,  built,  repaired  or  fitted  within  this  commonwealth,  shall 
be  subject  to  a  lien  for  all  debts  contracted  by  the  masters  or  owners 
thereof,  for  work  done  or  materials  found  or  provided  in  the  building, 
repairing,  furnishing  or  equipping  of  the  same,  in  preference  to  any 
other  debt  due  from  the  owners  thereof.  Such  lien  shall  exist  in  favor 
of  the  following  classes  of  tradesmen  and  mechanics,  and  no  others, 
namely : 

Blacksmiths,  Coppersmiths, 

Block-makers,  Joiners, 

Boat-builders,  Lumber-merchants, 

Brass-founders,  Mast-makers, 

Carpenters,  Painters, 

Carvers,  Plumbers, 

Coopers,  Riggers, 

12  How.  443.    Fretz  v.  Bull,  Ibid.  466.  R.  Rec.  108. 

The  Eagle,  8  Wall.  15.     The  naviga-  6  The    Cheeseman    v.    Two   Ferry- 

bility  of  a  stream,   for   the   purpose  boats,  2  Bond  363. 

of  bringing  it  within  the  jurisdiction  of  "  The  Ann  Arbor,  4  Bl.  C.  C.  205. 

the  admiralty,  depends  upon  the  fact,  7  Fralick    v.    Betts,    13    Hun   632. 

whether,  in  its  natural  state,  it  afforded  Boon  v.  The  Hornet,  Crabbe  426. 

a  channel  for  useful  commerce.     The  8  Hippie  v.  The  Fashion,  3  Gr.  40. 

Montello,  20  Ibid.  430.  And  see  Crawford  v,  Collins,  45  Barb. 


492. 


Repp'ert  v.   Robinson,   Tan.   Dec.  269.     Emmons    v.    Wheeler,   3    Hun 

rt^  545.     King  v.   Greenway,   71   N.   Y. 

Thackeray  v.  The  Farmer  of  Salem,  413 

Gilp  524  Nease's  Appeal,  3  Gr.  110.    Jones 

s  The  General  Cass,  1  Brown  Adm.  v.  The  Coal  Barges,  3  Wall.  Jr.  C.  C. 

334  53.     And  see  Tome  v.  iour  Unbs  of 

1  Haslett  v.  The  Enterprise,  19  Int.  Lumber,  Tan.  Dec.  533. 
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Kope-makers,  Ship-chandlers,  and 

Sailmakers,  Venders  of  sail-cloth, 

And  the  lien  has  been  subsequently  extended  to  manufacturers  of  iron,1 
steam-engine  and  boiler-makers,2  and  venders  of  copper-sheating.3  The 
act  of  1836  further  provides,  that  such  lien  shall  continue  during  the  time 
that  shall  intervene  between  the  contracting  of  such  debts,  and  the 
time  when  such  ship  or  vessel  shall  proceed  on  her  voyage,  next  after 
the  work  done  or  the  materials  furnished,  as  aforesaid,  and  no  longer. 

§  2117.  This  statute  gives  a  lien  to  the  mechanics  and  material-men 
who  perform  work  or  furnish  materials  for  the  building  of  a  vessel ;  but 
one  who  contracts  to  furnish  all  the  materials  and  build  a  steamboat  for 
another  is  not  entitled  to  a  lien  under  the  act  ;4  as  to  him,  no  lien  is 
necessary,  for  he  can  always  provide  for  his  own  security  by  his  con- 
tract, and  is  not  bound  to  deliver  the  vessel  until  paid,  for  her,  unless  he 
choose  by  his  agreement  to  do  so.5  The  statute  gives  a  lien  to  one  who 
contracts  to  build  a  cabin  on  the  hull  of  a  steamboat,  under  the  super- 
vision of  the  master,  who  is  also  part  owner.6  But  the  lien  is  confined 
expressly  to  the  enumerated  material-men  for  articles  furnished  in  the 
way  of  their  trade ;  a  vender  of  copper-sheathing  has  no  lien  for  other 
articles  in  which  he  deals ;  his  lien  is  restricted  to  copper-sheathing 
furnished.7  To  confer  a  lien,  the  debt  must  be  contracted  by  the  owner 
of  the  vessel ;  but  for  the  purposes  of  lien,  the  builder  of  the  vessel  is 
deemed  the  owner  thereof.8  Where,  however,  the  work  or  materials  are 
furnished  under  a  contract  with  an  intermediate  agent,  who  is  not  the 
owner  or  master,  neither  the  workmen  and  material-men,  nor  such 
intermediate  person,  has  a  lien.9  The  party  claiming  af  lien  for  ma- 
terials must  show  that  the  contract  under  which  they  were  furnished 
had  reference  to  some  particular  vessel,  for  the  construction  whereof 
they  were  to  be  used.10  The  lien  continues  until  the  vessel  proceeds  to 
sea,  though  the  owner  become  bankrupt.11 

§  2118.  Of  the  libel.  The  whole  proceedings  under  this  statute  are 
different  from  the  course  of  the  common  law,  except  that  the  trial  of 

1  Act  22  March  1861,  P.  L.  182 ;  decisions  of  the  supreme  court  of  the 

Purd.  95.  United  States. 

'  Act  31   March  1837,   P.  L.  122 ;  4  Walker  v.   Anshutz,   6    W.  &  S. 

Purd.  94.  519. 

3  Act  16  April  1838,  \  33,  P.  L.  634 ;  b  Scull  v.  Shakespear,  75  Penn.  St. 

Purd.  95.     The  special  act  of  20  April  303. 

1858,  P.  L.  363,  Purd.  96,  relative  to  6  The  Dictator  v.  Heath,  56  Penn. 

vessels  navigating  the  rivers  Allegheny,  St.  290. 

Monongahela  and  Ohio,  in  this  state,  ''  Merchant  v.  The  Odorilla,  5  W.  N. 

extends  the  lien,  in  such  cases,  to  other  C.  288. 

artificers,  for  the  enumeration  of  which  8  Scull  v.  Shakespear,  75  Penn.  St. 

the  student  is  referred  to  the  statute  297.     Estate  of  the  Reany  Engineers 

book.     Most  of  the  provisions  of  this  and   Ship   Building  Works,    9   Phila. 

act,  so  far  as  they  attempt  to  confer  620.     Low  v.  Austin, '20  N.  Y.  181. 

jurisdiction  upon  the  state  courts,  in  °  Harper  v.  New  Brig,  Gilp.  536. 

other  cases  than  the  building  and  con-  10  The    Young    Sam,  20    Law  Rep. 

struction   of  a  vessel,  are   in   conflict  608. 

with  the  constitution,  under  the  recent  "  Shoemaker  v.  Norris,  3  Yeates  392. 
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disputed  facts  is  by  a  jury.1  The  suit  is  commenced  by  libel  and 
attachment,  according  to  the  course  of  the  admiralty.  The  act  of  1836 
provides,  that  any  of  the  persons  enumerated,  having  done  work  or  pro- 
vided materials,  may  file  a  libel  in  the  office  of  the  prothonotary  of  the 
court  of  common  pleas  of  the  proper  county  wherein  the  cause  of  action 
shall  arise,  or  in  any  county  where  the  ship  may  be  found,  against  such 
ship  or  vessel,  her  tackle,  furniture  and  apparel.  All  or  any  of  such 
persons  may  join  in  one  libel  for  the  recovery  of  all  their  claims;  and 
other  lien-claimants  may  become  parties,  by  petition,  to  a  pending  suit; 
if  more  than  one  suit  be  commenced,  the  court  is  required  to  consoli- 
date them  into  one.  A  joint  libel,  however,  cannot  be  filed  against  two 
vessels.2  Iu  this  libel,  the  libellant  (as  the  claimant  is  styled)  sets  forth 
the  nature  and  amount  of  his  demand,  when  and  where  it  accrued,  the 
name  of  the  vessel  and  its  reputed  owner,  and  at  whose  request  the  ser- 
vices or  materials  were  supplied.  It  states,  that  she  is  within  the  juris- 
diction of  the  court,  not  having  proceeded  to  sea  since  the  doing  of  the 
work  or  furnishing  the  materials ;  and  concludes  with  a  prayer  that  the 
vessel,  her  tackle,  apparel  and  furniture,  may  be  attached,  condemned 
and  sold  for  the  payment  of  the  libellant's  debt,  and  that  the  owner 
and  all  others  concerned  be  warned  to  show  cause  why  the  decree  of  the 
court  shall  not  be  given  agreeable  to  the  prayer.3  It  may  be  signed  by 
the  attorney,  who,  in  this  species  of  proceeding,  is  called  the  proctor, 
or  by  the  libellant  himself,  who  must  make  oath  or  affirmation  to  the 
truth  of  the  facts  stated  in  the  libel.  A  specification,  or  bill  of  partic- 
ulars of  the  claim,  is  usually  annexed  and  referred  to  in  the  libel ;  the 
amount  of  the  required  stipulations  (which  answer  the  term  bail  in 
common-law  actions),  is  also  marked  thereon. 

§  2119.  Attachment  and  bond.  Upon  the  filing  of  such  a  libel, 
supported  by  oath  or  affirmation  of  the  libellant,  he  is  entitled  to  a 
writ  of  attachment,  the  form  of  which  is  prescribed  by  the  statute.4  But 
no  such  attachment  can  be  issued  against  any  vessel  which  has  been 
seized  by  process  of  any  court  of  the  United  States,  while  the  same  is 
actually  held  by  virtue  thereof;  nor  against  any  vessel  which  has  been 
sold  by  order  of  such  court,  for  any  debt  contracted  previously  to  the 
time  of  sale ;  the  lien,  however,  continues  until  payment  thereof  is 
enforced  by  the  process  of  such  court.  As  long  as  one  court  of  com- 
petent jurisdiction  has  custody  of  property,  no  other  court  of  concur- 
rent jurisdiction  can  acquire  jurisdiction  of  it.5  The  writ  is  tested, 
signed,  sealed  and  made  returnable,  like  other  original  process;  the 
amount  of  stipulations  required  is  marked  upon  it,  as  bail  is  on  writs 

1  The  Portland  v.  Lewis,  2  S.  &  K.  monition  issues  to  the  owner  or  other 
201.  persons  interested,  and  if  no  reason  be 

2  Parkinson  v.  Manny,  2  Gr.  521.  shown  to  the  contrary,  the  prayer  of 

3  For  forms  of  libel,  and  of  petition  the  petition  is  granted,  as  of  course, 
of  another  claimant  to  be  made  a  For  form  of  monition,  see  Hall's  Adm. 
party,     see    Dunlap's     Forms    190-2.  Pr.  133  n. 

Upon  the  filing  of  a  petition  by  another         *  Act  of  1836.  $8. 
claimant  praying  to  be  made  a  party,  a         5  The  Circassian,  I  Ben.  128. 
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of  capias.  In  the  title  of  the  action,  the  libellants  stand  as  plaintiffs ; 
and  the  name  of  the  vessel  attached,  with  that  of  her  reputed  owner 
or  master,  takes  the  place  of  the  defendant;  if  there  be  no  known 
owner  or  master,  the  name  of  the  vessel  alone  appears  upon  the  writ. 
Previously  to  serving  the  writ,  the  sheriff  requires  from  the  libellant 
a  bond,  with  two  responsible  securities,  in  a  sum  sufficient  to  indemnify 
him  against  the  possible  consequences  of  its  being  served,  as  he  invaria- 
bly does  in  cases  of  foreign  and  domestic  attachment.  He  then  exe- 
cutes the  writ,  by  going  on  board  the  vessel,  publicly  affixing  and  leaving 
a  copy  of  the  process  upon  her  mainmast,  declaring  her  to  be  attached 
pursuant  to  its  directions,  and  placing  a  watchman  in  charge ;  he  must 
also  leave  a  copy  with  the  persons  named  as  defendants  in  the  writ.1 

§  2120.  Advertisement  of  the  writ.  Under  the  former  statutes, 
the  interests  of  absent  owners  were  not  sufficiently  provided  for.  Cases 
may  occur  in  which  the  master  of  the  vessel  may  have  an  interest  adverse 
to  that  of  the  owner,  or  he  may  be  otherwise  so  situated  as  to  prevent 
the  giving  of  speedy  information  of  the  attachment  to  the  owner. 
This  defect  has  been  removed  by  the  tenth  section  of  the  revised  act, 
which  directs  that,  immediately  after  the  execution  of  any  writ  of  attach- 
ment as  aforesaid,  the  officer  executing  the  same  shall  cause  notice 
thereof  to  be  given  in  one  newspaper  published  within  the  city  or 
county,  once  a  week  during  six  successive  weeks,  and  every  such  notice 
shall  contain : — 

I.  The  name  of  the  ship  or  vessel  attached,  the  name  of  the  port 
or  place  to  which  she  belongs,  and  the  name  of  her  last  com- 
mander. 
II.  That  such  ship  or  vessel  will  be  sold  for  the  payment  of  debts 
contracted  for  work  done,  or  for  materials  provided  in  the 
building,  repairing,  fitting,  furnishing  or  equipping  of  the  same, 
as  the  case  may  be,  unless  the  owner,  consignee,  commander  or 
some  person  in  their  behalf,  shall  appear  and  pay  the  same,  or 
otherwise  obtain  the  discharge  of  such  ship  or  vessel,  within 
three  months  from  the  first  publication  of  such  notice. 
III.  In  every  such  notice,  he  shall  require  all  persons  having  a  lien 
for  any  debts  contracted  as  aforesaid,  to  file  the  same  within 
three  months  from  the  first  publication  of  such  notice,  or  be 
debarred  from  prosecuting  their  claims  under  such  writ  of 
attachment. 
The  last  clause  was  designed  to  enable  the  court  to  make  a  general 
decree,  ascertaining  the  amount  necessary  to  be  raised,  within  the  time 
therein  stated,  if  the  proceedings  in  other  respects  be  matured  for  a 
decree.     The  return  of  the  sheriff  is  "attached  and  summoned  as  within 
commanded,"  and  is  signed  as  in  other  cases. 

2121.  Dissolution  of  the  attachment.  The  statute  has  provided  a 
mode  of  dissolving  the  attachment,  by  giving  bond,  which  is  analogous 
to  the  discharge  of  a  mechanic's  lien  upon  a  building  in  a  similar  man-. 

1  See  Hall's  Adm.  Pr.  133-4. 
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ner,  and  receives  a  like  construction.1  If  the  owner  or  master  of  the 
ship  or  vessel  attached,  or  his  or  their  agent,  shall  enter  into  a  bond  to 
the  commonwealth,  with  sufficient  sureties,  to  be  approved  of  by  the 
court  from  which  the  process  issued,  or  by  a  judge  thereof,  with  condi- 
tion to  answer  all  the  demands  which  shall  be,  at  that  time,  filed  against 
the  same,  and  fully  to  satisfy  and  pay  all  such  of  them  as  shall  be  proved 
or  recovered,  the  vessel  shall  be  forthwith  discharged  from  the  attach- 
ment, and  be  permitted  to  proceed  on  her  voyage.2  The  giving  of  a 
bond  under  this  section,  for  a  release  of  the  vessel  from  the  seizure  under 
the  attachment,  has  been  decided  to  be  an  absolute  release  of  the  lien ; 
the  plaintiff  must  look  to  the  sureties  in  the  bond,  and  cannot  seize  the 
vessel  in  execution,  on  her  return  home,  after  the  completion  of  her 
voyage.  The  lien  only  continues  until  such  time  as  the  vessel  shall 
proceed  on  her  voyage ;  and  therefore,  the  giving  of  a  bond,  to  enable 
her  to  do  so  is  a  complete  discharge  thereof.3  The  sureties  in  the  bond 
are  not  released  by  the  giving  of  bail  in  error,  nor  by  a  subsequent 
irregular  seizure  of  the  vessel  in  execution,  which  is  set  aside  by  the 
court.4 

§2122.  Proceedings  in  the  cause.  The  statute  provides,  that  upon 
the  return  of  the  writ,  such  further  proceedings  may  be  had  for  the 
recovery  of  the  claims,  as  are  usually  had  in  courts  of  admiralty,  and 
for  the  recovering  of  mariners'  wages,  and  other  debts  actually  contracted 
upon  the  high  seas.5  Where  no  bond  is  given  or  defence  set  up,  the 
steps  to  be  taken  by  the  libellants  in  the  admiralty  courts  are  as  follows : 
The  writ  being  returned  by  the  sheriff,  the  libellants,  without  filing  a 
declaration,  for  which  their  libel  is  an  ample  substitute,  may,  on  the 
quarto  die  post  of  the  term  to  which  the  process  is  returnable,  proceed  to 
have  proclamations  made,  that  if  any  one  has  aught  to  say  why  the 
ship  or  vessel  named  in  the  libel,  with  her  tackle,  apparel  and  furniture, 
should  not  be  condemned  and  sold  for  payment  of  the  sums  of  money 
claimed  by  the  libellants  for  work  done,  and  materials  furnished  to 
said  ship,  he  may  appear,  and  shall  be  heard;  otherwise,  the  same 
will  be  condemned.  These  proclamations  are  three  in  number,  and  are 
probably  analogous  to  the  form  of  thrice  calling  the  defendant  upon  his 
stipulation,  by  the  marshal  of  the  court,  upon  the  accusation  of  contu- 
macy ;s  they  are  made  publicly  in  open  court,  on  the  three  days  next  ensu- 
ing the  quarto  die  post.  In  pain  of  absence  at  the  first  call,  he  is  decreed  to 
have  incurred  the  first  default  (which  word  here  signifies  a  non-appear- 
ance in  court  at  a  day  assigned),  and  the  decree  is  continued  until  the 
ensuing  Saturday;  when,  according  to  the  ancient  practice,  his  con- 
tumacy is  to  be  accused,  and  in  punishment  thereof,  he  is  declared  to 
have  incurred  the  second  default.7  If,  on  the  last  proclamation,  the 
defendant  be  contumacious,  and  do  not  appear  to  defend  himself  or  his 

1  Cain  v.  Shakespear,  3  W.  N.  C.  514.  Keyser  v.  Dialogue,  Ibid.  11. 

2  Act  of  1836,  1 11.  5  Act  of  1836,  g  12. 

3  Shakespear  v.  Cain,  5  W.  N.  C.  6  See   Hall's  Adm.  Pr.  24.    Dunl. 
392  ;  s.  c.  3  Ibid.  516.  Adm.  Pr.  61. 

1  Selser  v.  Dialogue,  4  W.  N.  C.  10.         '  Hall's  Adm.  Pr.  73. 
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ship,  the  court  proceeds  ex  'parte  to  consider  the  libel,  and  if  the  sums 
claimed  therein  appear  to  be  justly  due,  they  adjudge,  order  and  decree 
that  each  of  the  libellants  have  and  receive  in  full  satisfaction  of  his 
claim,  the  sums  claimed  respectively  in  the  libel,  with  the  costs  and 
charges  of  suit.  They  further  order  and  decree,  that  the  vessel,  with 
all  and  singular  her  tackle,  apparel  and  furniture,  be  condemned,  and 
that  the  same  (or  so  much  thereof  as  may  be  necessary)  be  sold  by  the 
sheriff  at  public  sale,  to  the  best  and  highest  bidder  for  the  same, 
the  sheriff  first  giving  due  and  timely  notice  of  such  sale,  and  that  he 
bring  the  proceeds  into  court,  there  to  remain,  subject  to  the  further 
order  and  decree  thereof.1 

§  2123.  Pleadings.  If  the  defendant  has  a  defence  to  the  claim,  he 
may  tender  his  issue  or  issues  through  the  medium  of  an  answer,  which 
without  pursuing  any  special  form,  must  embrace  a  substantial  statement 
of  the  grounds  on  which  he  resists  the  claim.  No  critical  nicety  is 
required  in  these  pleadings ;  it  is  sufficient,  if  they  are  clear  and  per- 
spicuous, and  free  from  impertinent  or  irrelevant  matter.  The  parties 
are  at  liberty  to  make  as  many  points  or  questions  of  fact  or  of  law  as 
may  be  deemed  necessary  to  the  determination  of  the  cause  upon  its 
merits.  Before  specifying  his  defence,  the  respondent  saves  and  reserves 
'•'all  manner  of  benefit  of  exception  to  the  libel,  and  the  many  untruths 
therein  contained ;"  this  reservation  is  analogous  to  the  general  issue 
plea  in  common-law  cases,  and  casts  the  burden  of  proving  the  truth  of 
his  libel,  upon  the  libellant,  To  this  answer,  if  sufficient,  the  libellants 
put  in  their  replication,  joining  in  the  issue  tendered ;  and  the  matters  in 
dispute  having  been  fairly  reduced  to  precise  points,  the  cause  is  set 
down  for  trial,  like  other  cases,  upon  the  issue-list.  The  statute  provides 
that  all  questions  of  fact  that  may  arise  shall  be  tried  by  a  jury  of  the 
county  forthwith,  upon  the  joining  of  au  issue  thereon  by  the  parties, 
unless  they  shall  agree,  by  writing  filed,  to  refer  the  same  to  arbitrators, 
by  rule  of  court.2  This  provision  for  a  trial  forthwith  appears  to  entitle 
the  cause  to  precedence  upon  the  trial-list,  and  to  abrogate  the  former 
practice  of  ordering  a  sale  of  the  vessel  as  perishable  property. 

§  2124.  Judgment.  If,  upon  the  trial,  there  be  a  verdict  for  the 
libellants,  a  day  is  given  when  the  court  will  pronounce  the  final  sen- 
tence or  decree ;  an  entry  of  judgment  by  the  prothonotary,  when  re- 
cording the  verdict,  is  erroneous.  All  the  proceedings  being  according 
to  the  course  of  the  admiralty  law,  a  common-law  judgment  is  unavail- 
able.3 The  trial  is  merely  to  satisfy  the  conscience  of  the  court  as  to  the 
justice  of  the  claim,  and  the  proceeding  being  altogether  in  rem  against 
specific  property,  there  can  be  no  judgment  or  execution  against  the 
general   property  and  person  of  the   defendants.4     The  act  of   1836 


1  See    the    record  of   the   case   of  Disk  Court,  Phila.,  March  1822.  MS. 
Vaughan  v.  Brig  Flora,  District  Court,  *  But  though  the  lien  is  discharged 
Phila.,  June  Term  1826,  No.  334.  by  the  entry  of  security  to  relieve  the 

2  Act  of  1836,  §  13.  vessel  from  the  attachment,  the  libel- 
8  Rhinedollar  v.  The  Rose  in  Bloom,  lant  may  proceed  to  a  final  decree  in 
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empowers  the  court  to  pronounce  the  same  interlocutory  and  final 
sentence  or  decree  upon  such  libel,  and  upon  the  petition  of  any  other 
person  concerned,  and  enforce  the  same,  by  the  like  writ  or  other  com- 
pulsory process,  as  a  court  of  admiralty  might  in  like  cases.1  A  writ 
of  error  lies  to  the  final  decree.2 

§  2125.  Execution.  After  a  final  decree,  or  in  case  of  a  default,  at 
the  expiration  of  three  months  from  the  first  publication  of  the  notice  of 
the  attachment,  the  court  may  make  an  order  for  the  sale  of  the  vessel, 
or  of  the  tackle,  apparel  and  furniture  thereof,  if  the  amount  necessary  to 
be  raised  can  be  satisfied  by  the  sale  of  the  same,  without  selling  the  ves- 
sel, and  thereupon  the  court  may  award,  upon  motion,  a  writ  of  sale,  in 
the  form  specially  prescribed  by  the  statute.3  And  if  the  proceeds  are 
not  sufficient  to  satisfy  all  the  liens  against  the  vessel,  the  fund  is  to  be 
distributed  pro  rata  among  all  the  creditors,  whose  claims  have  been 
filed  previously  to  the  decree  of  sale.4  In  practice,  an  auditor  is  usually 
appointed  to  report  distribution  of  the  fund.  If,  however,  security  have 
been  given  for  the  release  of  the  vessel,  the  libellant's  proper  mode  of 
redress  is  by  a  common-law  action  against  the  sureties,  with  its  usual 
incidents.5 

rem,  and  sale  of  the  defendant's  inter-  197. 

est  in  the  vessel.  Shakespeare.  Fisher,         3  Act  of  1836,  § 15. 

3  W.  N.  C.  167.  *  Ibid.  <5  16. 

1  Act  of  1836,  1 14.  5  Rhinedollar  v.  Deklyne,  Dist.  Court, 

2  The  Portland  v.  Lewis,  2  S.  &  R.  Phila.,  March  Term  1827,  No.  138. 
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I.   Prisoners. 

§  2126.  There  is  nothing  peculiar  in  the  practice  of  instituting  actions 
by  prisoners  of  any  class ;  but  actions  against  them  are  regulated  by 
statute.  The  act  of  1718  provides,  that  persons  convicted  of  crime,  and 
committed  to  prison,  may  be  attached  by  their  goods  and  chattels  to 
answer  their  respective  creditors.1  And  the  act  of  1836  gives  a  writ  of 
attachment,  in  such  cases,  in  the  form  prescribed  in  cases  of  foreign 


1  Act  31  May  1718,  §  18  ;  1  Sm.  L.  117  ;  Purd.  278. 
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attachment,  which  may  be  dissolved  in  the  same  manner;1  that  is,  by 
giving  a  recognisance  in  double  the  amount  in  controversy,  as  nearly  as 
may  be  ascertained,  with  one  or  more  sufficient  sureties,  conditioned  for 
the  payment  of  the  debt  or  damages,  interest  and  costs  that  may  be 
recovered  ;!  if  such  security  be  entered,  the  action  proceeds  as  at  com- 
mon law.3  After  judgment  in  such  suit,  the  plaintiff  may  have  execu- 
tion against  the  real  and  personal  estate  of  the  defendant,  as  in  other 
cases.4  It  is  provided  by  the  act  of  1860,  that  in  no  case  of  felony  shall 
the  civil  remedy  of  the  party  injured  be  adjudged  to  be  merged  in 
the  felony,  or  in  any  manner  affected  thereby  ;  and  notwithstanding  the 
imprisonment  of  the  felon,  in  pursuance  of  his  sentence,  the  plaintiff 
may  have  execution  against  the  real  and  personal  estate  of  such  convict, 
upon  the  sentence  of  restitution.5  A  conveyance  by  the  prisoner  to 
elude  these  provisions  of  the  statute,  would  be  void  at  common  law,  as 
well  as  under  the  statute  of  13  Eliz.,  made  in  affirmance  thereof.6 

§  2127.  If  the  defendant  be  in  the  custody  of  the  sheriff,  in  consequence 
of  his  inability  to  give  bail  to  a  civil  action,  the  manner  of  commencing 
another  action  against  him  will  depend  upon  the  nature  of  the  writ  to 
be  adopted.  If  it  be  a  summons  which  is  sued  out,  it  may  be  left,  as  in 
other  cases,  with  the  sheriff,  who  will  serve  it  on  the  defendant  at  the 
prison.  If  it  be  a  capias  that  is  adopted,  the  writ  is  to  be  marked  for 
the  bail  required,  and  left  at  the  sheriff's  office ;  and  this,  whether  the 
action  be  at  the  suit  of  the  same  plaintiff  on  whose  account  the  defend- 
ant was  arrested,  but  for  a  different  cause  of  action,  or  at  the  suit  of  a 
different  plaintiff.  It  then  becomes  the  duty  of  the  sheriff  to  inform  the 
defendant  of  the  additional  writ  lodged  against  him,  in  order  that  he 
may  prepare  to  find  bail  to  meet  it,  or  to  call  on  the  plaintiff  to  show 
his  cause  of  action,  or  to.  defend  the  suit.  When  the  sheriff  has  per- 
formed this  duty,  an  appearance  is  considered  to  have  been  effected,  and 
the  plaintiff  has  a  right,  under  the  statute  of  4  &  5  W.  &  M.,  c.  21,  in 
force  in  this  state,  to  declare  against  him.7 

§  2128.  In  reference  to  declaring  against  such  defendant,  it  is  pro- 
vided by  the  statute,  that  the  plaintiff  may,  before  the  end  of  the  next 
term,  declare  against  such  prisoner,  and  may  cause  a  copy  of  the  decla- 
ration to  be  delivered  to  him,  and  to  the  jailer  in  whose  custody  such 
prisoner  shall  remain.  To  which  declaration  the  prisoner  shall  appear 
and  plead ;  and  if  he  shall  not  appear  and  plead  to  the  same,  the 
plaintiff  shall  have  judgment,  in  the  same  manner  as  if  the  prisoner 
had  appeared  and  refused  to  plead  to  such  declaration.8  It  has  been 
decided,  however,  under  this  statute,  that  the  declaration  need  not  be 
delivered  to  the  defendant,  personally,  or  to  the  jailer,  unless  the  defend- 

1  Act  13  June  1836,  <S  78,  P.  L.  587 ;     Purd.  278. 

Purd.  278.  »  Act  31  March  1860,  ?  71-2,  P.  L. 

2  Act  20  March  1845,  g  2,  P.  L.  189 ;     446 ;  Purd.  278. 

Purd.  721.  «  Reichart  t>.  Castator,  5  Binn.  114. 

8  Albany  City  Insurance  Co.  ».  Whit-  '  Rob.  Dig.  378. 

ney,  70  Penn.  St.  24S.  8  Ibid. 

*  Act  16  June  1836,  %  21,  P.  L.  765 ; 
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ant  be  in  custody  at  the  suit  of  the  same  plaintiff,  for  the  same  cause  of 
action,  where  the  process  is  a  non-bailable  one  j1  since  the  act  to  abolish 
imprisonment  for  debt,  this  ruling  applies  to  all  actions  ex  contractu,  with 
few  exceptions.2  If  the  prisoner  appear  and  plead,  the  action  proceeds 
as  in  other  cases.  There  is  no  rule  in  our  courts  requiring  the  plaintiff, 
after  obtaining  judgment  in  a  bailable  action,  to  charge  the  defendant 
in  execution,  within  two  terms,  according  to  the  English  practice ;  nor 
does  it  appear  to  be  necessary,  as  a  defendant  in  arrest  on  mesne  jwocess 
may  have  relief  under  the  insolvent  laws.3 

II.  Assignees  and  trustees. 

§  2129.  There  are  some  peculiarities  attending  the  prosecution  and 
defence  of  actions  against  assignees  in  trust  for  the  benefit  of  creditors, 
and  trustees  under  the  insolvent  and  bankrupt  laws,  which  we  now  pro- 
pose to  consider.  As  we  have  seen,4  assignees  for  the  benefit  of  creditors, 
for  a  cause  of  action  arising  in  favor  of  their  assignor,  must  sue  in  the 
name  of  the  latter,  for  their  use,  having  first  given  bond  as  required  by 
law;5  and  they  may  prosecute  to  judgment  and  execution  all  actions 
pending  at  the  time  of  the  assignment ;  but  they  may  sue  in  their  own 
names  for  the  price  of  goods  sold  by  them.6  They  are  affected  by  any 
existing  trusts  and  equities  against  their  assignor  ;7  and  may  be  com- 
pelled to  produce,  for  inspection,  the  books  and  papers  of  the  assignor  in 
their  possession.8  But  in  a  suit  by  the  assignee  of  an  insolvent  bank 
against  its  debtor,  the  latter  cannot  raise  the  question,  whether  the 
assignment  contravenes  the  bankrupt  law.9  They  do  not,  however, 
occupy  the  position  of  bona  fide  purchasers  for  a  valuable  consideration, 
and  stand  in  no  better  position  than  their  assignor;  what  would  have 
been  a  defence,  in  whole  or  in  part,  against  the  latter,  will  be  good 
against  the  assignees;10  they  have  no  rights,  as  against  a  mortgage- 
creditor,  which  could  not  be  claimed  by  the  assignor  himself.11  An 
assignee  for  the  benefit  of  creditors,  though  not  a  party  to  the  record, 
may  appeal  from  the  judgment  of  a  justice,  in  an  attachment-execution, 
issued  against  the  assignor.12  They  are  enabled  by  statute  to  appeal 
from  an  award  of  arbitrators,  in  a  suit  pending  against  their  assignor,  at 
the  time  of  the  assignment,  and  to  bring  a  writ  of  error  upon  the  judg- 
ment ;  and  that,  without  payment  of  costs,  or  giving  security  on  appeal, 
or  bail  in  error;13   they  may  appeal  from  an  award,  without  payment 

1  Robertson    ».    Douglas,    1    T.   R.         8  Ingraham  v.  Coxe,  1  Ash.  38. 
191.  9  Schryock  v.  Basehore,  82  Perm.  St. 

2  Act   12  July    1842,   P.   L.    339 ;     159. 

Purd.  49.  10  Reynolds  v.  Taylor,  24   Pitts.   L. 

3  Act  16  June  1836,  P.  L.  731;  J.  28.  Knowles  v.  Lord,  4  Whart. 
Purd.  777.  500. 

4  See  supra,  1 1658.  "  Luckenback  v.  Brickenstein,  5  W. 

5  Act  14  June  1836,  §  5,  P.  L.  631 ;  &  S.  145. 

Purd.  93.  12  Bletz  v.  Haldeman,  26  Penn.  St. 

6  Wilmarth  v.  Mountford,  8  S.  &  R.     403. 

124.  "  Act  13  June  1840,  g  9-10,  P.  L. 

'  Garrison's  Appeal,  2  (Jr.  216.  691 ;  Purd.  605. 
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of  costs,  or  giving  security,  though  they  themselves  may  have  taken  out 
the  rule  of  reference.1  If,  however,  an  assignee,  who  has  brought  suit 
in  the  name  of  his  assignor,  fail  in  the  action,  he  is  prima  facie  liable 
for  costs  to  the  defendant ;  whether  he  is  entitled  to  indemnity  out  of 
the  assigned  estate,  depends  on  whether  the  suit  was  brought  on  proba- 
ble grounds  and  in  good  faith.2  Such  assignee  is  not  liable  to  suit  by  a 
creditor,  until  his  accounts  have  been  settled,  and  a  decree  of  distribu- 
tion made.3 

§  2130.  Trustees  in  insolvency,  having  given  bonds,  as  required  by 
law,  for  the  faithful  execution  of  their  trust,  are  vested  with  all  the 
estate  and  property  of  the  insolvent,  at  the  time  of  filing  his  petition, 
subject  to  all  liens  thereon ;  and  they  are  enabled  to  sue  and  recover,  in 
their  own  names,  all  such  estate  and  property,  and  all  debts  and  things 
in  action  belonging  or  appertaining  to  such  insolvent,  at  the  time  of 
filing  his  petition  as  aforesaid  ;4  and  they  may  prosecute  any  pending 
suits  to  judgment.5  But  a  bond  fide  payment  to  the  insolvent,  before 
public  notice  given  of  their  appointment,  and  without  actual  knowledge 
thereof,  is  valid  as  against  the  trustees.6  They  have  power  to  recover 
property  conveyed  by  the  insolvent  in  fraud  of  his  creditors.7  As  the 
assignment  passes  the  legal  title,  the  assignor  cannot  subsequently  sue 
for  the  use  of  his  creditors,  though  the  trustees  have  not  acted  ;8  in 
such  case,  the  court  may  appoint  other  trustees;9  and  the  subsequent 
appointment  relates  back  to  the  date  of  the  discharge;10  they  cannot, 
however,  commence  an  action  without  having  first  given  bond.11  It  is 
provided  by  statute,  that  no  suit  by  such  trustees  shall  abate,  nor  the 
judgment  be  reversed,  by  reason  of  any  or  all  of  them  being  dead,  at 
the  time  of  suit  brought,  or  during  the  pendency  thereof,  or  by  reason  of 
all  or  any  of  them  being  superseded  or  removed ;  but  the  suit  may  be 
proceeded  in  to  final  judgment,  by  the  legal  representatives,  by  making 
the  proper  suggestions  upon  the  record.12  It  is  not  necessary,  in  an 
action  by  such  trustees,  to  prove  their  official  character,  unless  it  be  put 
in  issue.13  They  may  appeal  from  an  award  of  arbitrators,  without  secu- 
rity or  payment  of  costs  ;u  and  they  may  sue  out  a  writ  of  error  without 
bail;15  and  if  they  act  in  good  faith,  the  costs  incurred  by  them  are  to 
be  paid  out  of  the  estate  in  their  hands.16 

§  2131.  As  the  state  courts  have  jurisdiction  of  a  suit  by  assignees  in 

1  Zirbe  v.  Miller,  1  Leg.  Gaz.  37.  10  Keating  v.  Williams,  5  Watts  382. 
Murray  v.  Sharp,  72  Perm.  St.  360.  Moneure  v.  Hanson,  15  Penn.  St.  385. 

2  Jones  v.  Martins,  13  Penn.  St.  616.  "  Immel  v.  Stoever,  1  P.  &  W.  262. 
Utt  v.  Long,  6  W.  &  S.  177.  12  Act  24  March  1818,  <S  7  ;  7  Sm.  I. 

3  Vanarsdale  v.  Richards,  1  Whart.  132 ;  Purd.  37. 

408.     Gray  v.  Bell,  4  Watts  410.  I3  Kane  v.  Fisher,  2  Watts  246. 

4  Act  16  June  1836,  g  34,  P.  L.  737  ;  14  Acts  16  June  1836,  \  31,  P.  L.  724; 
Purd.  782.  Purd.  86  ;  and  3  May  1852,  P.  L.  541  ; 

6  Ibid.  I  22.  Purd.  87.     Turnpike  Co.  v.  McAnulty, 

6  Ibid.  \  35.  4  W.  &  S.  293. 

7  Ibid.  ?  36.  1S  Act  16  June  1836,  \  8,  P.  L.  763 ; 

8  Stoever  v.  Stoever,  9  S.  &  R.  434.  Purd.  605. 

"  Cooper  v.  Henderson,  6  Binn.  189.        16  Lowrie's  Appeal,  1  Gr.  373. 
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bankruptcy  to  recover  the  assets  of  the  estate,1  it  will  be  proper  to  give 
this  subject  a  brief  consideration,  since,  notwithstanding  the  repeal  of 
the  recent  bankrupt  law,  many  suits  arising  under  it  must  necessarily  be 
prosecuted  for  the  settlement  of  prior  cases.  The  state  courts  have 
jurisdiction  of  ail  suits  by  assignees  in  bankruptcy  which  do  not  arise 
under  the  laws  of  the  United  States  ;2  as,  of  an  action  to  recover  pro- 
perty alleged  to  have  been  conveyed  by  the  bankrupt  in  fraud  of 
creditors.3  As  the  legal  title  to  the  estate  vests  in  the  assignee,  by  force 
of  the  assignment,  suits  for  the  recovery  thereof  should  be  brought  in 
his  name.4  It  is  otherwise  in  the  case  of  a  foreign  assignee,  who  cannot 
sue  in  his  own  name  ;5  the  English  rule  that  an  assignee  in  bankruptcy 
is  vested  with  the  personal  property  of  the  bankrupt  in  a  foreign 
country,  and  which  recognises  the  title  of  a  foreign  assignee  to  property 
in  that  country,  does  not  prevail  in  the  United  States  f  but  such 
foreign  assignee  may  sue  in  the  name  of  the  bankrupt,  for  the  assets  of 
the  estate.7  In  a  suit  by  an  assignee  in  bankruptcy,  the  defendant  may 
set  up  any  defence  that  would  have  been  available  against  the  bank- 
rupt;8 but  he  cannot  set  off  a  claim  purchased  after  the  commencement 
of  the  proceedings  in  bankruptcy.9  The  late  bankrupt  act  contained  a 
provision  that  no  suit,  either  at  law  or  in  equity,  should  be  maintainable 
in  any  event  between  an  assignee  in  bankruptcy  and  a  person  claiming 
an  adverse  interest,  touching  any  property,  or  rights  of  property  vested 
in  such  assignee,  unless  brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against  such  assignee  ;10  but  it  is  well 
settled,  that  this  limitation  has  no  application  to  a  demand  founded  on 
a  contract  with  the-  bankrupt  ;!1  nor  to  suits  growing  out  of  dealings  of 
the  assignee  with  the  estate,  after  it  comes  into  his  hands.'2  The  assignee 
cannot  set  up  the  statute  of  limitations  against  a  counter-claim,  which 
was  valid  at  the  time  of  his  appointment.13  In  an  action  by  the  assignee, 
it  is  not  necessary  for  him  to  establish  the  jurisdiction  of  the  court  of 
bankruptcy ;  it  is  sufficient,  to  show  the  adjudication,  his  appointment  as 
assignee,  and  the  assignment  ;14   but  the  onus  is  upon  him  of  showing 

1  Peiper  o.  Harmer,  8  Phila.  100.  8  Woodin  ».  Frazee,  6  J.  &  Sp.  190. 
Cook  v.  Whipple,  55  N.  Y.  150.  Kid-  "Smith  „.  Brinkerhoff.  6  N.  Y. 
der  v.  Horrobin,  72  Ibid.  159.     Claflin      305. 

v.    Houseman.   3    Otto    130.      Burlin-  10  Rev.  Stat,  £  5057. 

game  v.  Pierce,  12  Hun  144.  "  Sedgwick   v.  Casey,   4    Ben.  562. 

2  Tullis  o.  Miller,  13  Hun  363.  Smith  v.   Crawford,  6  Ibid.  497.     Ex 

3  Wente  v.  Youna;,  12  Hun  220.  parte  Krogman,  5  Bank.  Reg.  116. 
Oleott  v.  Maclean,  73  N.  Y.  223.  South-  Davis  v.  Anderson,  6  Ibid.  145.  The 
ard  v.  Benner,  72  Ibid.  424.  case  of  Peiper  v.  Harmer,  8  Phila.  100, 

4  Cook  v.  Lansing,  3  McLean  571.  was  decided  prior  to  the  enactment  of 

5  Byrne  v.  Walker,  7  S.  &  R.  483.  the    revised    statutes   of   the    United 

6  Booth  v.  Clark,  17  How.  322.  States,  which  have  adopted  the  con- 
Blane    v.    Drummond,    1    Brock.    62.  struction  given  in  the  text. 

Perry  v.  Barry,  1  Cr.  C.  C.  204.     But  12  Ex  parte  Conant,  5  Bl.  C.  C.  54. 

see  Hunt  v.  Jackson,  5  Bl.  C.  C.  349.  Union  Canal  Co.  v.  Woodside,  11  Penn. 

7  Merrick's  Estate,  5  W.  &  S.  9  ;  St.  176.  Stevens  v.  Hanser,  39  N.  Y. 
s.  c.  2  Ash.  485.    See  Hunt  v.  Jackson,  302. 

5  Bl.  C.  C.  349.     Holmes  v.  Remsen,  4        13  Von  Sachs  v,  Kretz.  10  Hun  95. 
Johns.  Ch.  460.  "  Cone    v.    Purcell,   56    N.  Y.  649. 
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that  the  property  claimed  belouged  to  the  bankrupt,  at  the  commence- 
ment of  the  proceedings.1  An  assignee  in  bankruptcy  is  within  the 
provisions  of  the  statute  authorizing  representative  parties  to  appeal 
from  an  award,  without  security  or  payment  of  costs  f  and  on  the  same 
principle,  it  would  seem,  that  he  is  entitled  to  a  writ  of  error,  without 
bail.  After  a  discharge  in  bankruptcy,  the  assignee  alone  can  sue  out 
a  writ  of  error  on  a  judgment  against  the  bankrupt.3 

HI.  Corporations. 

§  2132.  Actions  by  corporations.  A  corporation,  it  is  very  obvi- 
ous, would  be  entirely  incapacitated  to  manage  its  concerns,  and  to 
carry  into  effect  the  objects  for  which  it  was  constituted,  if  it  had  not  the 
capacity  of  guarding  against  the  infringement  of  the  rights  with  which 
it  is  invested,  and  of  enforcing  the  just  claims  in  its  favor,  by  the  ordi- 
nary judicial  process ;  the  right,  therefore,  of  a  corporation  to  sue,  is 
one  of  its  incidental  powers.4  It  is  well  settled,  that  corporations  may 
commence  and  prosecute  actions  upon  all  promises  made  to  them,  which 
fall  within  the  scope  of  their  design  and  authority ;  therefore,  they  may 
sue  upon  an  implied  assumpsit,5  as,  for  instance,  for  use  and  occupation.6 
So,  a  corporation  may  sue  out  a  foreign  attachment  against  an  absent 
debtor,  the  necessary  affidavit  being  made  by  its  attorney;  for  the  law 
which  gives  existence  to  the  corporation,  which  allows  it  to  sue  and  be 
sued,  necessarily  confers  on  it  the  authority  to  perform,  by  its  agents,  by 
whom  alone  it  can  act,  incidental  services  like  the  one  in  question.7  It 
is  equally  well  settled,  that  corporations  may  sustain  actions  for  all 
injuries  done  to  the  body  corporate  ;8  thus,  a  corporation  may  maintain 
an  action  for  libel,  though  the  words  be  not  actionable  per  se,  on  proof 
of  malice,  and  special  damage  to  its  business,  credit  or  property.9  By 
the  comity  of  nations,  a  corporation  may  maintain  a  suit  in  another 
state  than  that  of  its  creation  ;10  but  their  right  to  sue  may  be  subjected 
to  conditions  by  the  local  law;  they  are  not  embraced  by  the  constitu- 

Carr  v.  Gale,  Daveis  328 ;  s.  c.  3  W.  &  61  Penn.  St.  202. 

M.  38.  3  Shoe  and  Leather  Bank  v.  Thomp- 

1  Mays  v.  Manufacturers'  Bank,  64  son,  23  How.  Pr.  253.  Knickerbocker 
Penn.  St.  74.  Life  Insurance  Co.  v.  Ecclesine,  2  J.  & 

2  Morse  v.  Gritman,  10  Phila.  573.  Sp.  76  ;  s.c.  42  How.  Pr.  201.  Trenton 

3  Knox  v.  Exchange  Bank,  12  Wall.  Mutual  Life  and  Fire  Insurance  Co.  v. 
379.  Perrine,  3  Zab.  402.   And  see  1  Kyd  on 

*  Ana;.  &  Am.  on  Corp.,  ch.  xi,  $  1.  Corp.  190,  where  it  is  said,  that  if  an 

6  North  Whitehall  v.  South  White-  injury  be  done  to  one  of  the  members 

hall,  3  S.  &  R.  129  ;  Duncan,  J.  of  a  corporation,  by  which  the  corpora- 

6  Mayor  of  Stafford  v.  Till,  4  Bing.  ation  at  large  are  put  to  any  damage, 
54.  the  corporation  may  have  an  action  on 

7  Trenton  Banking  Co.  v.  naverstick,  that  account;  citing  21  Edw.  IV.,  7, 12, 
6  Halst.  171,  174.  27,  67;  Brian,  C.  J. 

8  A  fraud  upon  a  corporation,  per-  10  Stewart  v.  United  States  Insurance 
petrated  by  its  directoi's,  may  be  re-  Co..  9  Watts  126.  Mew  York  Dry 
dressed  by  an  action  in  the  name  of  the  Dock  a.  Hicks,  5  McLean  111.  Bank 
company.     Simons  ».  Vulcan  Oil  Co.,  of  Augusta  v,  Earle,  lo  Pet.  543,  591. 
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tioual  provision  that  "the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  states."1 

§  2133.  Pleading  and  evidence.  In  a  suit  by  a  corporation,  the 
declaration  need  not  contain  a  profert  of  the  charter;  the  want  of  it 
must  be  pleaded  in  abatement,2  or  in  bar  ;3  by  pleading  to  the  merits, 
the  existence  of  a  corporation-plaintiff  is  admitted.4  Persons  who  con- 
tract with  a  corporation  are  estopped,  in  an  action  on  the  contract,  from 
denying  its  corporate  existence  ;5  but  they  may  show  that  the  contract 
was  ultra  vires  f  this  defence,  however,  will  not  avail,  when  the  con- 
tract has  been,  in  good  faith,  fully  performed  by  the  one  party,  and  the 
other  has  had  the  full  benefit  of  the  performance  and  of  the  contract.7 
In  a  suit  by  a  corporation,  where  there  is  a  variance  between  the  corpo- 
rate name  in  the  agreement,  and  that  in  which  the  suit  is  brought,  if  there 
be  any  evidence  of  a  mistake,  it  must  be  submitted  to  the  jury.8  In  an 
action  against  a  corporator,  the  books  of  the  corporation  are  evidence  to 
prove  an  assessment  ;9  or  for  the  purpose  of  showing  its  organization  ;10 
and,  in  general,  they  are  evidence  in  disputes  between  members  of  the 
corporation,  but  not  against  strangers.11 

§  2134.  Against  corporations.  In  general,  a  corporation  is  equally 
liable  to  suit  as  an  individual,  for  its  acts  or  defaults.  Thus,  an  action 
of  assumpsit  will  lie  against  a  corporation  upon  an  implied  promise  ;12 
so,  an  action  of  trespass  for  mesne  profits  lies  against  a  corporation  ;'3  an 


1  Paul  o.  Virginia,  8  WaL.  168. 
Ducat  v.  Chicago,  10  Ibid.  410. 

2  Zion  Church  v.  St.  Peter's  Church, 
5  W.  &  S.  215.  Bank  of  Utica  v. 
Smalley,  2  Cow.  770.  Falconer  v. 
Campbell,  2  McLean  195.  Bennington 
Iron  Co.  v.  Rutherford,  3  Harrison 
105,  158. 

3  Northumberland  County  Bank  v. 
Eyer,  60  Penn.  St.  436.  In  an  action 
by  a  corporation,  upon  a  judgment, 
under  the  plea  of  nul  tiel  corporation, 
the  defendant  cannot  show  a  dissolu- 
tion, after  the  judgment  was  rendered. 
Perth  Amboy  Steamboat  Co.  v.  Parker, 
2  Phila.  67. 

1  Lehigh  Bridge  Co.  v.  Lehigh  Coal 
and  Navigation  Co.,  4  Rawle  9.  Fritz 
v.  Commissioners  of  Montgomery,  17 
Penn.  St.  130.  Rheem  v.  Naugatuck 
Wheel  Co.,  33  Ibid.  358.  Dental  Vul- 
canite Co.  v.  Wetherbee,  2  Cliff.  555. 
Society  for  the  Propagation  of  the  Gos- 
pel v.  Town  of  Pawlet,  4  Pet.  480. 
Pullman  v.  Upton,  6  Otto  328.  Star 
Brick  Co.  v.  Ridsdale,  7  Vroom  229. 

5  Cochran  v.  Arnold,  58  Penn.  St. 
399. 

6  'McKay  o.  Seyfert,  34  Leg.  Int.  248. 
Montague   v.  Church  School  District, 


5  Vroom  218.  A  foreign  corporation 
cannot  maintain  a  suit  upon  a  transac- 
tion clearly  in  excess  of  its  powers 
under  the  law  of  the  state  of  its  crea- 
tion. Bank  of  California  v.  Collins,  7 
Hun  336. 

'  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  70.  Oil  Creek  and  Allegheny 
River  Railroad  Co.  v.  Pennsylvania 
Transportation  Co.,  83  Penn.  St.  160. 

8  Hendel  v.  Berks  and  Dauphin 
Turnpike-road,  16  S.  &  R.  92. 

B  Fleming  ».  Wallace,  2  Yeates  120. 
Comfort  v.  Leland,  3  Whart.  88.  Bav- 
ington  v.  Pittsburgh  and  Steubenville 
Railroad  Co.,  34  Penn.  St.  358. 

lu  Grant  v.  Henry  Clay  Coal  Co.,  80 
Penn.  St.  208. 

11  Commonwealth  v.  Woelper,  3  S.  & 
R.  29. 

12  Bank  of  Columbia  v.  Patterson,  7 
Cr.  299.  Danforth  v.  Schoharie  and 
Duanesburgh  Turnpike-road,  12  Johns. 
227.  Dunn  p.  St.  Andrew's  Church, 
14  Ibid.  118.  Hooker  v.  Eagle  Bank, 
30  N.  Y.  83.  North  Whitehall  v.  South 
Whitehall,  3  S.  &  R.  117.  Baptist 
Church  v.  Mulford,  3  Halst.  182. 

13  MeCready  v.  Guardians  of  the 
Poor,  9  S.  &  R.  94. 
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action  of  trespass  quare  clavsum  fregit;1  an  action  of  trover;2  a  special 
action  on  the  case  for  a  tort;3  an  action  for  malicious  prosecution;4 
an  action  for  publication  of  a  libel  ;5  aud  it  has  even  been  held,  that  a 
corporation  is  liable  in  trespass  for  an  assault  and  battery,  committed  by 
its  servants  in  the  course  of  their  employment.6  So,  also,  a  corporation 
is  liable  to  an  action  of  deceit,  for  the  fraud  of  its  agent,  by  which  it 
has  profited  ;7  and  for  the  act  of  its  agent,  in  issuing  spurious  stock ;  a 
corporation  is  responsible  for  the  acts  and  for  the  negligence  of  its 
agents,  while  engaged  in  the  business  of  their  agency,  to  the  same 
extent,  and  under  the  same  circumstances,  as  natural  persons.8  And 
so,  a  special  action  on  the  case  lies  against  a  corporation,  for  a  refusal, 
in  a  proper  case,  to  permit  a  transfer  of  its  stock  upon  the  books  ;9  such 
suit  may  be  brought  by  the  assignee  ;10  and  the  measure  of  damages  is 
the  full  value  of  the  stock,  at  its  highest  market  price,  at  any  time 
between  the  refusal  and  the  commencement  of  the  suit.11 

§  2135.  Process.  The  process  for  the  commencement  of  an  action 
against  a  corporation,  is  a  writ  of  summons  ;12  or,  in  case  of  a  foreign 
corporation,  a  writ  of  attachment.13  The  mode  in  which  such  writ  of 
summons  may  be  served,  has  been  already  cousidered  ;14  the  writ  of 
attachment  will  be  treated  of  in  the  chapter  on  Foreign  Attachment.16 
Rules  of  reference  and  all  notices  whatsoever  may,  where  a  corporation 
is  a  party  in  any  suit,  be  served  on  the  president  or  other  principal 
officer,  or  cashier,  or  secretary  or  other  chief  clerk  of  such  corporation.16 
Proceedings  before  a  justice's  court,  except  as  otherwise  provided  by 
law,  are  the  same  as  in  other  actions.17    There  can  be  no  service  upon 


1  Karns  v.  Pittsburgh,  23  Pitts.  L.  9  Morgan  v.  Bank  of  North  Amer- 
J.  81.  ica,  8  S.  &  R.  73. 

2  Beach    v.   Fulton    Bank,   7  Cow.  10  Presbyterian  Congregation  v.  Car- 
485.  lisle  Bank,  5  Penn.  St.  345.     Bank  of 

3  Chestnut  Hill   and  Spring-House  Attica  v.  Manufacturers'  and  Traders' 
Turnpike  Co.  v.  Rutter,  4  S.  &  R.  6.  Bank,  20  N.  Y.  501. 

White  Deer  Creek  Improvement  Co.  v.  "  Kortright  v.  Commercial  Bank  of 

Sassaman,  67  Penn.  St.  415.    Tinsman  Buffalo,  20  Wend.  91;  s.  c.  22  Ibid. 

v.  Belvidere  Delaware  Railroad  Co.,  1  348.   Arnold  v.  Suffolk  Bank,  27  Barb. 

Dutch.  255.  424. 

4  Fenton  v.  Sewing-Machine  Co.,  9  "  Act  13  June  1836,  §41,  P.  L.  579 ; 
Phila.    189.     Vance  v.   Erie  Railway  Purd  286. 

Co.,  3  Vroom  334.  13  Ibid.  §  76  ;  Purd.  716. 

6  Philadelphia,  Wilmington  and  Bal-  14  See  supra,  $  254-6.    A  private  cor- 

timore    Railroad   Co.   v.   Quigley,    21  poration  may  be  sued,  by  service  of 

How.  202.  process   upon   the   president,   in    any 

6  Brokaw  v.  New  Jersey   Railroad  county  of  the  state  where  he  may  be 

Co.,  3  Vroom    328,   and    cases  there  found.     Lehigh  Coal  and  Navigation 

cited.  Co.  v.  Lehigh  Boom  Co.,  35  Leg.  Int. 

'  National  Exchange  Co.  v.  Drew,  32  438. 

Eng.  L.  &  Eq.  1.  16  See  infra,  \  2256. 

8  New  York  and  New  Haven  Rail-  16  Act  22  March  1817,  g  5;  6  Sm.  L. 

road  v.  Schuyler,  34  N.  Y.  30.     Bank  439  :  Purd.  286. 

of   Kentucky   v.    Schuylkill   Bank,    1  "  Ibid.  <S  6.     See  Ohio  and  Pennsyl- 

Pars.    180.     Titus   u.    Great   Western  vania  Railroad  Co.  v.  Brittain,  1  Pitts. 

Turnpike-road,  5  Lans.  250.  271. 
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an  extinct  corporation,  so  as  to  authorize  a  judgment  against  it  by 
default.1 

§  2136.  Pleading  and  evidence.  In  covenant  against  a  corpora- 
tion, upon  a  sealed  instrument,  the  seal  does  not  prove  itself,  but  must 
be  proved  by  some  person  having  knowledge  of  it  ;2  it  is  not  necessary, 
however,  to  prove,  in  the  first  instance,  that  the  seal  was  affixed  by 
authority  of  the  directors.3  A  plaintiff,  by  suing  a  corporation  by  its 
corporate  name,  admits  its  corporate  existence  ;4  and  the  directors  can- 
not set  up  a  defect  in  the  organization,  in  which  they  participated.5  It 
is  not  necessary,  in  a  suit  against  a  corporation  for  negligence  in  repair- 
ing a  street,  to  recite,  in  the  declaration,  the  act  of  assembly  which 
binds  the  corporation  to  keep  its  streets  in  repair,  nor  to  aver  that  it 
had  funds  to  do  so.6  The  subject  of  bail  in  error,  when  the  writ  is  sued 
out  by  a  corporation,  has  been  already  considered  ;7  and  so  has  that  of 
execution  against  a  corporation.8 

IV.  Partners. 

§  2137.  Actions  by  partners.  Generally  speaking,  partners  col- 
lectively may  bring  nearly  the  same  actions  as  men  in  their  individual 
capacities.  They  can  enforce  the  rights  resulting  from  a  breach  of  con- 
tract, or  an  injury  to  their  joint  property,  in  the  same  and  as  full  a 
manner  as  private  individuals  ;9  but  they  cannot  maintain  an  action 
on  an  illegal  contract,  entered  into  by  one  or  more  of  them,  although  it 
was  made,  and  goods  were  delivered  under  it,  without  the  privity  of  the 
other  partners.10  They  may  maintain  a  joint  action  for  slander  affecting 
them  in  their  trade,  without  setting  out  any  special  damage,  and  without 
showing  the  proportion  of  their  respective  shares  ;u  but  in  such  action, 
they  can  only  recover  damages  for  the  injury  sustained  in  their  joint 
trade  or  business.12 

§  2138.  Parties.  Partners,  in  actions  instituted  to  enfor.ce  contracts 
made  with  them,  must  all  join  ;  or,  if  one  or  more  of  them  be  dead,  the 
survivors  must  join  ;  and  if  this  rule  be  not  observed,  the  plaiutiffs  will 
be  nonsuited,  or  have  a  verdict  against  them,13  the  defendant  being 

1  Shamokin    Valley   and    Pottsville  8  See  svpra,  \  1457-8,  \  1 464-6. 
Railroad  Co.  v.  Malone,  85  Penn.  St.  25.  9  When   the   consideration    moving 

2  Farmers'  and  Mechanics'  Turnpike  from  the  plaintiffs  is  joint,  they  may 
Co.  v.  McCullough,  25  Penn.  St.  303.  maintain  a  joint  action  on  the  contract. 
Tours    v.    Vreelandt,    2    Halst.    352.  Archer  v.  Dunn,  2  W.  &  S.  327. 
Vaushn  v.  Hankinson,  6  Vroom  79.  10  Biggs  v.  Lawrence,  3  T.  R.  454. 

3  Quicksall  v.  Railroad,  4  Leg.  &  Ins.  "  Forster  v.  Lawson,  3  Bing.  452. 
Rep.  107.  Leggett  v.'  New  Jersey  Cooke  v.  Batchelor,  3  Bos.  &  Pul.  1 50. 
Manufacturing  and  Banking  Co.,  Sax-  So,  as  we  have  seen,  a  corporation  may 
ton  541.  Manhattan  Co.  v.  New  Jer-  maintain  an  action  for  libel;  supra, 
sey  Stock  Yard  Co.,  8  C.  E.  Green  165.  §  2132. 

*  People  v.  Turnpike  and  Bridge  Co.,  12  Haythorn    v.    Lawson,  3  C.  &  P. 

20  Barb.  518.  196.     One   of    several   partners,  how- 

5  Freeman  v.  Stine,  34  Leg.  Int.  96.  ever,  may  sue  for  slander  of  partner- 

6  Erie  v  Schwingle,  22  Penn.  St.  ship.  Robinson  v.  Marchant,  7  Q.  B. 
384.  918. 

r  See  supra  §841.  I3  Alexander  v.  McGinn,  3  Watts  220. 
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allowed  to  avail  himself  of  the  omission,  under  the  plea  of  non 
assumpsit.1  A  defendant  is  not  obliged  to  plead  in  abatement  the 
non-joinder  of  a  partner  who  ought  to  have  been  a  co-plaintiff,  but 
may  take  advantage  of  it  upon  the  general  issue ;  but  it  must  appear 
affirmatively,  that  such  partner  was  an  acting  one;  for,  if  he  was  merely 
a  dormant  partner,  he  need  not  be  joined.2  Nor  can  the  several  mem- 
bers of  a  firm  transfer  to  one  of  them  their  separate  interests  in  a  joint 
debt,  so  as  to  enable  him  to  sue  for  and  recover  it  jq  his  own  name; 
the  original  relation  of  debtor  and  creditor  cannot  be  changed  without 
the  consent  of  the  debtor.3  And  their  actions,  to  be  properly  brought, 
must  be  commenced  and  prosecuted  in  their  proper  Christian  and  sur- 
names, and  not  in  the  name  of  the  company  or  firm  ;4  but  in  the  case 
of  two  or  more  partners  of  the  same  surname,  if  the  surname  be  not 
added  to  every  Christian  name,  it  is  not  error  f  and  it  has  been 
decided,  that  a  declaration  in  behalf  of  a  mercantile  company,  by  the 
name  of  the  firm,  without  mentioning  the  name  of  the  partners,  is  good, 
after  verdict  for  the  plaintiff,  on  the  general  issue  ;6  so,  a  party  suing 
or  being  sued  by  the  name  of  A.  B.  &  Co.,  will  be  presumed,  after  ver- 
dict, to  be  in  fact  of  that  name,7  where  the  contrary  does  not  appear.8 

§  2139.  Non-joinder.  It  is  not  a  sufficient  answer  to  the  objection, 
arising  from  a  non-joinder  of  partners,  that  the  one  omitted  is  either 
a  bankrupt  or  an  infant;  if  a  bankrupt,  the  solvent  partner  must  sue 
jointly  with  the  assignees,  upon  whom,  by  law,  the  interest  of  the  bank- 
rupt partner  in  all  contracts  devolves  ;9  for,  in  such  case,  were  the  action 
brought  in  the  name  of  all  the  partners,  the  bankruptcy  of  the  one 
might  be  pleaded  in  bar  ;10  if  the  partner  omitted  be  an  infant,  it  like- 
wise forms  no  excuse.11     It  is  well  settled,  however,  that  in  an  action  by 

Wilson  v.  Wallace,  8  S.  &  R.  53.     The  s  Horbach   v.   Huey,  4   Watts  445. 

reason  of  the  rule  is,  that  in  suoh  ease,  Where  an  express  contract  is  joint,  all 

the  proof  does  not  sustain  the  declara-  the  parties  injured  by  a  breach  must 

tion  ;  it  is  evident,  that  an  averment  of  join  as  plaintiffs.     Meason  v.  Kaine,  67 

a  promise  to  two,  is  not  sustained  by  Penn.  St.  126. 

proof  of  a  contract  with  three  persons.  4  Bentley  v.  Smith,  3  Caines  170. 
If,  however,  a  joint  contract  be  proved,  Seeley  v.  Schenck.  Pennington  75. 
the  firm  name  stated  in  the  declaration  Crandall  v.  Denny,  Ibid.  137.  Tom- 
becomes  immaterial.  Tarns  v.  Hitner,  linson  v.  Burke,  5  Ilalst.  295.  And 
9  Penn.  St.  441.  see  MoKinney  v.  Mehaffy,  1  W.  &  S. 

1  Coffee    v.    Eastland,    Cooke    159.  278. 

Carne  v.    McLean,   1  Cr.    C.    C.    151.         6  Chanoe  v.   Chambers,  Pennington 

Farni  ».  Tesson,  1  Black  309.     But  in  384.     And  see  Sidwell  v.  Evans,  1  P.  & 

an  action  for  a  tort,  the  non-joinder  of  a  W.  383. 

proper  party  plaintiff  must  be  pleaded         6  Seitz  v.  Buffum,  14  Penn.  St.  69. 
in  abatement.     Railroad  v.  Boyer,  13         '  Porter  v.  Cresson,  10  S.  &  R.  257. 
Penn.  St.  497.     Backenstoss  v.  Stahler,         8  Morse  v.  Chase,  4  Watts  458. 
33  Ibid.  251.     Deal  v.  Bogue,  20  Ibid.         9  Merrill   v.    Tamany,    3    Penn.  St. 

228.  433. 

2  Morse  v.  _  Chase,  4  Watts  456.  10  Eckhardt  v.  Wilson,  8  T.  R.  140, 
Where  a  note  is  indorsed  specially  to  a  But  see  Bird  v.  Pierpoint,  1  Johns, 
firm,  in  an  action  on  it,  they  must  prove  118. 

that  the  plaintiffs  constitute  suoh  firm.  "  Teed  v.  Elworthy,  14  East  210. 
Ege  v.  Kyle,  2  Ibid.  222.  McGregor!).  The  infant  should  be  joined  as  a  party, 
Cleveland,  5  Wend.  475.  by    his    guardian.     Ibid.     An   infant 
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a  firm,  a  dormant  partner  need  not  be  joined  as  plaintiff.1  But  as  such 
dormant  partner  may  be  joined,2  it  becomes  necessary  to  consider 
whether,  in  such  action,  the  defendant  can  set  off  an  individual  claim 
against  the  ostensible  partner,  -with  whom  alone  he  dealt.  It  was 
ruled  by  Lord  Kenyon,  in  a  case  at  nisi  prius,3  that  such  set-off  was 
allowable ;  and  this  was  cited,  with  approbation  by  the  supreme  court 
of  New  York;4  and  in  a  case  in  our  state,  Judge  Duncan  said,  that  the 
ostensible  partners  were  the  only  proper  plaintiffs;  "for  the  only  acting 
partner  might  owe  much  money  to  the  defendant,  which  the  latter  might 
set  off."5  It  appears  to  be  within  the  principle,  that  where  a  factor  sells 
goods  in  his  own  name,  without  declaring  his  agency,  in  an  action  by 
the  owner  for  the  price,  the  purchaser  may  set  off  a  debt  owing  to  him 
by  the  factor.6 

§  2140.  Survivorship.  In  the  event  of  the  death  of  one  or  more  of 
the  partners  to  whom  the  cause  of  action  accrued,  the  legal  remedy 
vests  in  the  surviving  partners,  and  not  in  them  jointly  with  the  execu- 
tors or  administrators  of  the  deceased  partner.7  In  such  case,  the 
remedy  survives,  but  not  the  property;8  and  even  a  payment  of  one- 
half  of  the  debt  to  the  executor  of  the  decedent,  will  not  discharge  the 
debtor  from  liability  to  the  survivor.9  The  action  of  the  surviving 
partner  is  so  far  his  own,  that  a  count  for  what  was  at  first  a  partnership 
demand,  may  be  joined  with  another  for  the  surviving  partner's  separate 
cause  of  action.10  On  the  death  of  the  last  surviving  partner,  his  exec- 
utor or  administrator  alone  can  sue,  and  the  personal  representative  of 
the  partner  who  first  died  cannot  be  joined.11  In  an  action  by  a  sur- 
viving partner,  the  declaration  must  aver  the  death  of  the  other;  and  if 
it  be  brought  by  the  personal  representatives  of  the  survivor,  it  must  be 
averred  that  their  testator  survived  the  others ;  but  it  is  not  requisite, 
in  such  case,  to  set  out  the  names  of  the  firm.12 

§  2141.  Actions  against  partners.  With  the  exception  of  the 
power  possessed  by  each  partner  of  binding  his  associates,  the  respon- 
sibilities which,  as  a  body,  partners  incur,  differ  not  essentially,  with 
regard  to  contracts,  from  those  that  may  be  created  between  individual 
and  individual.  In  some  instances,  too,  the  law  considers  and  holds 
them  liable  as  joint  trespassers  and  tort-feasors,  and  fixes  on  them  the 

partner  has  power  to  transfer  the  title         6  Parker  v.  Donaldson,  2W.4S.  9, 

to  a  promissory  note  by  the  firm  in-  Hart  v.  Sen-ill,  1  W.  N.  C.  472. 
dorsement.     Dulty    v.    Brownfield,     1         7  Bernard  v.  AVilcox,  2  Johns.  Cas 

Penn   St  497.  374.     Hedden  v.  Van   Ness,  Penning 

1  Morse    v  '   Chase,    4    Watts   456.  ton  84.     Peters  ».  Davis,  7  Mass.  257. 
Rogers  v.  Kichline,  36  Penn.  St.  293.         8  Bell   ».   Newman,   5  S.  &  R.  86 

Clarkson  v.  Carter,  3   Cow.  84.     Clark  Tilghman,  C.  J 

v   Miller  4  Wend.  628.  Wallace   r.   Fitzsmimons,    1  Dall 

'  2  Rogers  v.  Kiohline.  ut  supra.  248.     McCarty  v.  Nixon,  2  Ibid.  65  n. 

»  Strlcey  v.   Deey,  7  T.  R.  361  n.        10  Davis  r.  Church,  1  W.  &  S.  242. 
Hilliker  e.  Loop,  5  Vt.  116.  u  Childress  v.  Emory,  8  Wheat.  669; 

1  Clark    v.    Miller,   4   Wend.    629 ;  Story,  J. 
Sutherland,  J.  12  Ibld- 

5  Wilson  v.  Wallace,  8  S.  &  R.  55. 
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consequences  attaching  to  the  person  of  the  wrongdoer  himself.  But 
the  inquiry,  in  what  cases  a  joint  responsibility  to  third  persons  is  super- 
induced upon  partners,  either  by  the  concurrent  act  of  the  firm,  or  the 
separate  act  of  a  single  partner,  belongs  to  the  general  law  of  partner- 
ship, and  the  subject  for  consideration  most  appropriate  in  connection 
with  practice,  will  be  the  issuing  and  service  of  original  process  on  joint 
defendants ;  the  method  to  compel  the  appearance  of  partners  to  an 
action  against  them  ;  the  consequence  of  a  non-joinder  of  all  the  partners 
when  a  joint  contract  or  liability  is  attempted  to  be  enforced  against 
them;  and  the  mode  of  taking  advantage  of  the  mistake;  the  nature 
and  form  of  a  judgment  against  them ;  and  lastly,  the  manner  in  which 
a  joint  judgment  against  all  the  partners,or  a  separate  judgment  against  a 
single  partner,  is  to  be  enforced  by  execution  against  the  joint  effects. 

§  2142.  Parties.  An  action  for  the  recovery  of  a  firm  debt  must  be 
brought  against  all  the  partners,  or  the  surviving  partners  jointly,  or  the 
non-joinder  may  be  pleaded  in  abatement ;'  but  it  can  be  taken  advan- 
tage of  in  no  other  manner.2  But  this  rule  has  been  changed  to  a  certain 
extent  by  the  act  of  1851,3  which  provides  for  the  registration  of  part- 
nerships in  the  office  of  the  prothonotary  of  the  proper  county,  and 
declares,  that  in  default  thereof,  the  defendants  shall  not  be  permitted  to 
plead  any  misnomer,  or  the  non-joinder  of  a  member  of  the  firm,  or  the 
misjoinder  of  persons  who  are  not  members  thereof.4  A  plea  of  non- 
joinder, however,  need  not  aver  a  compliance  with  the  statute ;  the 
omission  must  be  set  up  by  way  of  replication.5  But  as  the  statute  does 
not  apply  to  a  foreign  partnership,6  the  common-law  rule  is  still  appli- 
cable to  such  cases.  As  a  plea  in  abatement  must  give  the  plaintiff  a 
better  writ,  the  defendant  must  plead  the  whole  truth  of  the  case,  and 
disclose,  on  the  face  of  his  plea,  who  are  the  persons  liable ;  he  cannot 
turn  the  plaintiff  round  more  than  once,  by  setting  up  fresh  partners  in 
abatement  of  every  new  action  ;  neither,  in  a  second  action,  can  the 
defendants,  who  were  not  parties  to  the  first  suit,  which  was  abated  for 
the  non-joinder  of  them,  put  in  a  similar  plea  in  abatement.7  If  the 
plea  in  abatement  of  one  defendant  be  untrue  in  point  of  fact,  as  if  he 
plead  a  partnership  betweeu  himself  and  another,  and  he  has  two  part- 
ners, the  plaintiff  may  take  issue  on  the  plea,  and  if  it  be  found  that  he 

1  Alexander  v.  McGirra,  3  Watts  *  See  Pleasant  Valley  Wine  Co. 
220.  v.  Wilson,    1  W.  N.  C.  5.     Hoffman  v. 

2  Wilkins    v.    Boyce,    3   Watts  39.  Galland,  1  Lack.  L.  Ree.  434. 
Murphy  v.  Cress,  2  Whart.  33.   Grubb  6  McCoueh  v.  Price,  3  Phila.  148. 

v.    Foltz,  4  W.  &   S.    548.     Bellas  v.  6  Shunrway  v.  Chrisman,  2  W.  N.  C. 

Fagely,  19  Penn.  St.  273.  Good  Intent  65. 

Co.  v.  Hartzell,  22  Ibid.  277.    Potter  v.  '  Witmer   v.    Schlatter,   15  S.  &  R. 

McCoy,   26    Ibid.  458.      Chorpcnning  150.     The  plaintiff  is,  nevertheless,  in 

v.  Royce,  58  Ibid.  474.     A  judgment  a  second  suit,  bound  to  prove  the  lia- 

against  one  of  two  joint  contractors,  bility  of  all  the  parties  named  in  the 

without  plea   in   abatement,  is  valid,  writ.     Witmer   v.    Schlatter,  2   Rawle 

Douglass  v.  Lacey,  3  Leg.  Gaz.  253.  359.     Mosher  v.    Small,  5   Penn.   St. 

3  Act  14  April  1851,  g  13,  P.  L.  615  :  221. 
Purd.  1119. 
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has  two  partners,  the  plaintiff  will  be  entitled  to  judgment,  since  the 
plea,  which  imports  that  he  has  only  a  single  partner,  is  disproved.1 

§2143.  An  infant  partner  need  not  be  joined  as  a  defendant;  if, 
however,  he  be  joined,  and  plead  his  infancy,  the  plaintiff  may  enter  a 
nolle  prosequi  as  to  him,  and  proceed  to  trial  as  to  the  other  defendant.2 
So,  it  is  well  settled,  that  a  dormant  partner  need  not  be  joined  as  a 
defendant ;  in  such  case,  the  non-joinder  cannot  be  pleaded  in  abate- 
ment.3 And  in  all  cases  where  there  is  a  recovery  against  the  defendants 
named  in  the  writ,  without  any  plea  of  non-joinder  being  interposed, 
the  judgment  is  not  a  bar  to  a  subsequent  suit  against  other  persons 
jointly  liable,  whether  obtained  amicably  or  by  adversary  process.4 
After  the  decease  o£  a  partner,  an  action  for  a  firm  debt  will  lie  only 
against  the  survivor ;  it  is  error,  to  join  the  personal  representatives  of 
the  decedent.5  But  the  death  of  one  of  several  partners  does  not  dis- 
charge his  estate  from  liability  for  the  firm  debts ;  and  a  suit  will  lie 
against  his  executors  or  administrators,  for  the  recovery  thereof,  in  which 
it  is  not  necessary  either  to  aver  or  prove  the  insolvency  of  the  survivor, 
to  enable  the  plaintiff  to  recover.6  An  action  will  lie  against  the  exec- 
utors of  a  deceased  partner,  pending  another  suit  against  the  survivor  ;7 
and  if  one  of  several  copartners  die,  pendente  lite,  the  plaintiff  may 
bring  in  the  personal  representatives,  and  proceed  to  judgment  and 
execution  against  them  and  the  survivor.8 

§  2144.  Judgment.  In  an  action  against  copartners,  some  of  whom 
are  not  served  with  process,  the  plaintiff  may  declare  against  those 
served,  and  take  judgment  against  them  f  and  such  judgment  is  not 
a  bar  to  subsequent  proceedings  against  the  other  partners ;  nor  is  an 
amicable  confession  of  judgment  by  one  of  several  copartners.10  The 
original  process,  however,  should  be  issued  against  all  the  co-defend- 
ants,11 and  the  second  writ  should  go  only  against  the  defendants  not 

1  Godson  v.  Good,  6  Taunt.  587.  As  rett,  32  Penn.  St.  115.  Moore's  Ap- 
to  dilatory  pleas,  in  general,  see  supra,  peal,  34  Ibid.  411.  Ferguson  v.  Wright, 
2  51:2,  et  sea.  61   Ibid.  258.     And  see-Wheeler  and 

2  Weist  v.  Jacoby,  62  Penn.  St.  AVilson  Manufacturing  Co.  v.  Young, 
HO  22  Pitts.  L.  J.  193.    Thomson's  Estate, 

3  New  York  Dry-dock  Co.  v.  Tread-  5  W.  N.  C.  14. 

well,  19  Wend.  525.   Peck  v.  Cowing,  '  Cresswell  v.  Blanks,  3  Gr.  320. 

1  Den.  222.     Cookingham  v.  Lasher,  2  8  Act  22   March    1861,  P.  L.  186 ; 

Keyes454.  Brown  v.Birdsall,  29  Barb.  Purd.  39.     See   Dingman  v.  Amsink, 

549      Hurlbut   v.   Post,   1    Bosw.   28.  77  Penn.  St.  114.     An  action  upon  a 

And  see  Alexander  v.  McGinn,  3  Watts  joint    contract     is    properly    brought 

2->\  against  the  executor  of  the  survivor. 

"4  Act  11  April  1848,  \  5,  P.  L.  536  ;  Neal  v.  Gilmore,  79  Penn.  St.  421. 

Purd.  1120.     See   Collier  v.  Leech,  29  9  Donough    v.    Boger,    10     Phila. 

Penn    St  404.  616. 

*  Hoskinson   v.  Eliot,  62  Penn.  St.  10  Act    8    April    1830,    P.    L.   277; 

393.     Richter  v.  Poppenhausen,  42  N.  Purd.  1120.     This  statute  is  applicable 

Y  373  to  cases  not  only  of  joint  contract,  but 

6  Act  11  April  1848,  I  3-4.    The  de-  also  of  joint  action.  Lewis  v.  Williams, 

ceased  partner's  estate  in  uncondition-  6  Whart.  268. 

ally   liable,   whether  the   survivor  be  "  Moore  v.   Hepburn,   5   Penn.  St. 

solvent  or  insolvent.     Brewster  v.  Ster-  402. 
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served  ;l  and  it  need  not  issue  out  of  the  same  court.2  The  statute 
contemplates  a  new  suit  against  the  parties  not  served  with  process  in 
the  original  one ;  not  that  they  should  be  brought  in  by  an  alias  writ 
engrafted  on  the  former  one.3  If  it  appear,  that  one  of  the  partners 
was  dead,  at  the  time  of  the  commencement  of  the  suit,  the  judgment 
will  be  allowed  to  stand  against  the  survivor.4  If,  however,  one  of  two 
joint  defendants  succeed  upon  an  issue  which  goes  to  the  cause  of  action, 
it  discharges  his  co-defendant,  who  suffered  judgment  by  default.5  But 
after  a  verdict  against  several,  charged  on  a  joint  contract,  a  nolle 
prosequi  may  be  entered  as  to  one,  and  judgment  entered  upon  the  ver- 
dict against  the  others,  under  the  statute  of  amendment.6  A  judgment 
against  a  firm  is  a  lien  on  the  separate  real  estate  of  the  partners,  and 
is  entitled  to  priority  over  a  subsequent  judgment  in  favor  of  a  separate 
creditor.7 

§  2145.  Execution.  Where  only  one  of  three  partners  is  served,  an 
execution  upon  the  judgment  cannot  be  levied  upon  the  individual  pro- 
perty of  those  not  served  ;8  but  under  a  judgment  confessed  by  one 
partner  for  a  firm  debt,  the  goods  of  the  firm  may  be  taken  in  execu- 
tion, though  it  does  not  bind  his  copartners  personally.9  And  where  a 
partnership  is  carried  on,  under  two  different  firm-names,  a  judgment 
against  either  will  support  an  execution  against  the  partnership  pro- 
perty, and  a  sale  will  pass  the  title  of  all  the  partners.10  Where  the 
goods  of  a  firm  are  sold,  on  executions  issued  for  partnership  debts,  and 
also  on  separate  executions  against  the  partners,  the  firm-creditors  are 
entitled  to  the  proceeds,  though  the  individual  executions  were  prior  in 
date  ;u  and  if,  in  such  case,  the  sheriff  make  a  general  return,  it  is  the 
duty  of  the  court,  to  ascertain  whether  the  fund  was  raised  out  of  indi- 
vidual or  partnership  property.12  An  execution-creditor  of  an  individual 
partner,  whose  writ  is  returned  levied  on  the  interest  of  such  partner,  is 
not  entitled  to  the  proceeds  of  a  sale  of  the  property,  sold  on  writs 
against  the  firm,  though  the  existence  of  the  partnership  is  denied.13 
But  where  the  partnership  is  a  secret  one,  a  separate  creditor  of  the 
ostensible  owner  of  the  property,  who  first  levies  his  execution,  will  be 
preferred  to  a  subsequent  levy  under  an  execution  against  the  partner- 
ship ;  in  such  case,  equity  leaves  the  parties  to  their  rights  at  law.14 

1  Magaw  v.  Clark,  6  "Watts  528.  8  Dores  v.  McGinnis,  1  Leg.  Opin. 

2  Wendill  v.  Magee,  3  W.  N.  C.  204.     194. 

But,  if  brought  in  a  different  forum,  it  9  Ross  v.  Howell,  84  Penn.  St.  129. 

will  not  save  the  bar  of  the  statute  of  Corson  v.  Beans,  3  Phila.  433.    Kohler 

limitations.     Wann  v.  Pettengale,  24  v.  Sees,  4  W.  N.  C.  348. 

Penn.  St.  313.  10  Carey  v.  Bright,  58  Penn.  St.  70. 

8  Myers  v.  Nell,  84  Penn.  St.  369.  n  Coover's  Appeal,  29  Penn.  St.  9. 

4  Burnell  v.  Brady,  2  W.  N.  C.  370.  Stuart  v.  McHenry,  3  Phila.  340. 

6  Swanzey  v.  Parker,  50  Penn.  St.  v*  Vandike's   Appeal,    17    Penn.    St. 

441.  271.    And  see  Miller  v.  Miller,  3  Pitts. 

6  Ganzer    v.    Fricke,   57    Penn.  St.  540. 

316.  1S  Bogue's    Appeal,    83     Penn.    St. 

'  Cummings's  Appeal,  25  Penn.  St.  101. 

268.  14  Brown's  Appeal,  17  Penn.  St.  480. 
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§  2146.  Actions  between  partners.  It  is  well  settled,  that  one 
partner  cannot  maintain  assumpsit  against  the  other  for  the  proceeds 
of  a  partnership  adventure,  unless  they  have  settled  their  accounts  and 
struck  a  balance ;'  it  is  not  enough,  that  a  balance  may  be  deduced 
from  the  books  of  the  firm.2  And  to  enable  the  representatives  of  a 
deceased  partner  to  recover  against  the  other,  there  must  be  a  settle- 
ment between  the  partners  themselves,  and  a  balance  struck ;  a  settle- 
ment of  the  firm-account  with  the  decedent  is  not  sufficient.3  So,  a 
claim  arising  out  of  a  partnership  transaction  cannot  be  used  as  a  set- 
off, before  a  settlement  of  the  joint  accounts.4  And  so,  also,  one  partner 
cannot  recover  against  another,  in  assumpsit,  for  advances,  until  a  settle- 
ment, without  proof  of  an  express  promise  to  pay;  and  this,  though  the 
partnership  has  ceased  to  exist.5  There  has  been  some  conflict  of  deci- 
sion upon  the  question,  whether,  after  a  settlement  of  accounts  and  bal- 
ance struck,  one  partner  can  maintain  assumpsit  against  the  other  upon 
the  implied  promise  to  pay  the  balance  found  due ;  and  it  appears  to  be 
now  settled  in  the  affirmative  ;6  and  there  can  be  no  doubt  but  that  a 
partner  may  sue  his  copartner  on  a  promissory  note  given  in  liquida- 
tion.7 So,  where  one  of  four  partners  gives  to  another  of  them,  a  pro- 
missory note  for  his  proportion  of  the  capital  agreed  to  be  furnished, 
assumpsit  will  lie  upon  the  note.8  And  where  there  is  a  partnership  as 
to  a  single  transaction,  one  of  the  parties  may  maintain  assumpsit 
against  the  other;  he  is  not  put  to  action  of  account-render.9  One 
partner  may  sue  his  copartner  upon  an  independent  contract  ;10  or  for  a 
wrongful  dissolution  of  the  partnership;11  or  for  partnership  property  of 
which,  by  express  contract,  he  is  entitled  to  the  exclusive  possession.12 

§  2147.  At  common  law,  no  action  was  maintainable  between  two 
firms  composed  partly  of  the  same  individual  members ;  the  parties 
were  compelled  to  resort  to  a  court  of  equity  for  relief.13  But  in  this 
state,  it  is  provided  by  statute,  that  no  action  between  several  firms  shall 

1  Ozeas  v.  Johnson,  4  Dall.  434;  Wright  v.  Cumpsty,  41  Penn.  St.  102. 
s.  c.  1  Binn.  191.  Patton  v.  Ash,  7  S.  Finlay  v.  Stewart,  56  Ibid.  183.  Mea- 
&  R.  116.  McFadden  v.  Hunt,  5  W.  &  son  v.  Kainc,  63  Ibid.  335.  Cleveland 
S.  468.  »■  Farrar,  4  Brewst.  27. 

2  Andrews  v.  Allen,  9  S.  &  R.  241.  I0  Saxton  ».  Lewis,  1  Phil  a.  75.  Gor- 
Carlile  v.  Weber,  2  W.  N.  C.  506.  don  v.  Titus,  66  Barb.  275. 

3  Ferguson  v.  Wright,  61  Penn.  St.  "  Addams  v.  Tutton,  39  Penn.  St. 
258.  447.     One  partner  may  maintain  an 

4  Roberts  v.  Fitler,  13  Penn.  St.  action  against  his  copartner,  for  the 
265.  And  see  Klase  v.  Bright,  71  Ibid,  breach  of  a  covenant  in  the  articles, 
jyg,  where  the  liability  is  entirely  distinct 

5  Leidy  v.  Messinger,  71  Penn.  St.  from  the  affairs  of  the  partnership,  and 
177                                "  in  no  way  jointly  connected  with  the 

6  Van  Amringe  ».  Ellmaker,  4  Penn.  prosecution  of  it  as  a  joint  enterprise. 
St.  281  ;  Rogers,  J.  Killam  v.  Pres-  Halliday  v.  Carman,  6  Daly  422.  And 
ton   1  Am  L  J   168  see  Wills  v.  Simmonds,  8  Hun  1 89. 

7 'ibid.   '  12  Kahle  »•  Sneed,  59  Penn.  St.  388. 

Ridgway  v.  Kleinert,  15  Leg.  Int.     s.   p.   Bartley  v.   Williams,   66    Ibid. 


117. 


329. 


9  Galbreath  v.   Moore,  2  Watts  86.        13  Bosanquet  v.  Wray,  6  Taunt.  597. 
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abate,  or  the  right  of  the  parties  to  maintain  such  action  be  defeated,  by 
reason  of  one  or  more  individuals  being  members  of  both  firms  ;  but  the 
same  shall  proceed  to  trial  and  judgment,  as  though  the  parties  plaintiffs 
and  defendants  were  separate  and  distinct  persons ;  and  the  acts  and 
declarations  of  the  persons,  so  being  both  plaintiffs  and  defendants,  shall 
be  evidence  to  affect  each  party,  respectively,  in  like  manner,  and  to  the 
same  extent,  as  the  acts  and  declarations  of  the  other  partners  would 
affect  the  respective  firms ;  but  no  act  or  declaration  of  the  party  shall 
be  given  in  evidence  in  his  own  favor,  to  the  prejudice  of  others.1  The 
act,  however,  is  restricted  to  cases  in  which  the  same  individual  is  a 
member  of  two  distinct  firms ;  it  does  not  authorize  a  partner  to  bring 
an  action  against  himself  and  his  copartners  f  nor  does  it  authorize  a 
suit  by  one  firm  against  the  other,  in  which  the  writ  is  only  served  on 
the  defendant,  who  is  not  a  member  of  the  plaintiff-firm.3  A  judgment 
obtained  in  such  action  cannot  be  executed  by  a  levy  upon  the  separate 
property  of  a  member  of  the  defendant-firm  ;4  it  is  a  lien  upon  the 
real  estate  of  the  individual  who  is  a  member  of  both  firms ;  but  his 
separate  estate  cannot  be  seized,  until  the  accounts  are  taken  and  the 
equities  settled*between  the  parties.5 

§  2148.  Evidence.  In  Philadelphia,  it  is  provided  by  rule  of  court, 
that  in  actions  by  or  against  partners,  it  shall  not  be  necessary  for  the 
plaintiff,  on  the  trial,  to  prove  the  partnership ;  but  the  same  shall  be 
taken  to  be  admitted,  as  alleged  on  the  record,  unless  one  or  more  of  the 
defendants,  or  some  person  for  him  or  them,  shall,  at  or  before  the  time 
of  filing  his  or  their  plea,  file  an  affidavit  denying  the  existence  of  the 
partnership  in  relation  to  the  subject-matter  of  the  action,  and  stating, 
to  the  best  of  his  or  their  knowledge  and  belief,  whether  there  is  any 
such  partnership,  and  who  are  parties  to  it.6  Under  this  rule,  it  has 
been  held,  that  an  omission  to  deny  a  partnership  by  affidavit,  is  a  con- 
clusive admission  thereof.7  The  declarations  of  one  of  several  defend- 
ants, as  to  the  persons  composing  the  firm,  are  evidence  against  himself, 
but  not  to  affect  his  copartners  ;8  but  in  an  action  against  partners, 
only  one  of  whom  is  served,  if  the  defendant  give  in  evidence  the  decla- 
rations of  those  not  served,  to  disprove  a  partnership,  the  plaintiff  may 
rebut  it  by  the  same  kind  of  evidence  ;9  and  when  one  individual  is  a 
member  both  of  the  plaintiff  and  defendant  firm,  his  acts  and  declara- 
tions, after  a  dissolution,  are  evidence  to  affect  his  co-defendant.10 


1  Act   14  April   1838,   P.   L.  457  ;  v.  Laws,  27  Penn.  St.  211. 
Purd.  1120.  6  Rule  i.  §  2. 

2  McFadden  v.  Hunt,  5  W.  &  S.  468.         '  Muller   v.  Haggerty,  2  W.  N.  C. 
Hall  v.  Logan,  34  Penn.  St.  331.     Mil-  427. 

ler  v.   Knauff,  2   Clark   11.     Price  v.         8  Lenhart    v.   Allen,    32  Penn.    St. 

Spencer,  7  Phila.  179.  312.     Crossgrove    v.    Himmelrich,  54 

3  Pennock  v.  Swayne,  6  W.  &  S.  239.  Ibid.  203.   Edwards  v.  Tracy,  62  Ibid. 

4  Tassey  v.  Church,  6  W.  &  S.  465.  374. 

6  Commonwealth  v.  Rogers,  Bright.         9  Nelson  v.  Lloyd,  9  Watts  22. 
450 ;  s.  c.  4  Clark  252.    And  see  Lucas       10  Tassey  v.  Church,  4  W.  &  S.  141. 
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§  2149.  Actions  against  special  partners.  The  act  of  1836  au- 
thorizes the  formation  of  limited  partnerships,  for  the  transaction  of 
mercantile  and  other  business,  to  consist  of  one  or  more  persons,  termed 
general  partners,  who  shall  be  jointly  and  severally  liable  as  such,  and 
one  or  more  persons  who  shall  contribute  a  specific  amount  of  capital,  to 
be  called  special  partners,  who  shall  not  be  liable  for  the  debts  of  the 
firm  beyond  the  amount  of  the  fund  so  contributed  by  them.1  The 
statute  contains  particular  provisions  as  to  the  mode  of  forming  such 
partnership  and  the  publication  of  the  terms  thereof,  for  public  infor- 
mation, which  must  be  strictly  complied  with,  or  the  partnership  will  be 
deemed  a  general  one,  and  all  the  members  thereof  jointly  liable.2  If  a 
limited  partnership  be  duly  formed  in  compliance  with  the  terms  of  the 
statute,  an  action  upon  a  firm  obligation  must  be  brought  against  the 
general  partners  only ;  in  such  case,  it  is  error,  to  join  the  special  part- 
ner ;  it  is  not  his  obligation,  as  he  has  no  power  to  contract  on  behalf 
of  the  firm ;  the  fund  contributed  by  him  can  be  reached  by  a  judgment 
against  the  general  partner,  and  a  seizure  in  execution  of  the  entire 
partnership  property  in  his  hands.3  Therefore,  if  the  special  partner  be 
joined  as  a  defendant,  an  affidavit  of  defence,  stating  that  he  is  a  special 
partner,  and  that  he  has  complied  with  the  provisions  of  the  statute,  is 
sufficient  to  prevent  judgment.4  One  who  has  dealt  with  a  firm  as  a 
limited  partnership,  generally  known  to  the  public  as  such,  has  the 
burden  of  proving  that  the  members  of  it  are  liable  as  general  partners.5 
A  special  partner  cannot  be  personally  involved,  except  by  his  own  acts 
or  omissions,  or  by  assenting  to  those  of  his  copartners,  of  which  he  is 
presumed  to  have  knowledge;6  the  doing  of  an  occasional  act  for  the 
firm,  does  not  render  him  generally  liable.7  And  though  he  may  have 
done  an  act  which  renders  him  liable  to  creditors,  this  does  not  make 
him  responsible  for  the  wilful  torts  of  the  general  partners.8 

§  2150.  Joint-stock  companies.  At  common  law,  the  members  of 
an  unincorporated  joint-stock  company,  are  personally  liable  as  partners 
to  the  creditors  of  the  association  f   for,  if  they  could  contract  debts, 

1  Act  21  March  1836,  P.  L.  143;  bona  fides  of  such  a  transaction.  The 
Purd.  935.  court  of  appeals,  on  affirming  this  judg- 

2  Richardson  v.  Hogg.  38  Penn.  St.  ment,  delivered  no  opinion ;  it  is  to  be 
153.  Andrews  v.  Schott,  ]0  Ibid.  47.  presumed,  that  it  went  on  the  ground 
Guillou  v.  Peterson,  7  W.  N.  C.  268.  that  the  jury  had  found  in  favor  of  the 
The  law,'  however,  only  requires  a  sub-  bona  fides. 

stantial  compliance  with  its  provisions.  3  Phillips  v.   Stewart,  Anth.  N.  P. 

Levy  v.  Lock,  47  How.   Pr.  394.     A  337-8.     And  see  Perth  Amboy  Manu- 

late  case  in  New  York  exhibits  a  cu-  factoring  Co.  v.  Condit,  1  Zab.  659. 

rious  instance  of  evasion  of  the  statute.  4  Bausman  v.  Rogers,  2W.N.C.  428. 

The  special  partner  sold  goods  to  the  gen-  5  Whilldin  v.  Bullock,  4  W.  N.  C. 

eral  partner,  for  more  than  their  value,  234. 

received  payment  in  cash,  and  then  put  6  Singer  v.  Kelly,  44  Penn.  St.  145. 

such  cash  into  the  business  as  capital ;  '  McNight  v.  Ratehff,  44  Penn.  St. 

and  the  court  held  this  transaction  to  156. 

be  valid,  if  bona   fide.     Lawrence   v.  8  Ibid.     And  see  the  cases  collected 

Merrifield,  10  J.  &  Sp.  36  ;  s.  c.  73  N.  in  Bright.  Dig.,  tit.  "  Partnership,"  XI. 

Y.  590.     It  is  difficult  to  conceive  the  9  Hess    v.    Werts,  4   S.  &  R.  356. 
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without  a  personal  responsibility,  payable  only  out  of  their  joint  funds, 
they  would  possess  the  powers  and  privileges  of  a  corporation,  which 
can  only  be  conferred  by  legislative  authority.1  A  joint-stock  company 
is  a  partnership,  the  capital  of  which  is  divided,  or  agreed  to  be  divided, 
into  shares,  so  as  to  be  transferable  without  the  consent  of  all  the  co- 
partners ;  but  a  subscription  for  shares,  without  more,  does  not  render 
the  subscriber  liable  as  a  partner,  on  a  subsequent  organization  of  the 
company,  in  which  he  does  not  participate.2  This  has  now  been  regu- 
lated by  act  of  assembly,  which  authorizes  the  formation  of  such  associ- 
ations, without  personal  responsibility  on  the  part  of  the  shareholders, 
beyond  the  amount  of  their  several  subscriptions  to  the  capital  stock  of 
the  association.3  Such  companies  must  sue  and  be  sued  by  their  asso- 
ciate name  ;*  it  is  irregular,  to  name  the  individual  members  thereof  as 
defendants  f  and  process  against  them  must  be  served  upon  their  chair- 
man, secretary  or  treasurer.6  If  an  execution  against  the  association 
be  returned  unsatisfied,  the  plaintiff,  on  application  to  the  court  in 
which  the  suit  was  brought,  or  a  judge  thereof,  may  have  process  of 
execution  against  the  individual  members,  to  the  extent  of  their  unpaid 
subscriptions ;  and  the  court  or  judge,  in  order  to  ascertain  the  facts, 
may  compel  a  production  of  the  books  of  the  association.7  The  act 
further  provides,  that  the  word  "limited"  shall  be  subjoined  to  the  style 
of  the  association ;  and  that  the  omission  thereof  shall  render  the  mem- 
bers individually  liable.8  Under  the  original  act,  unless  the  subscriptions 
were  paid  in  cash,  the  members  were  individually  responsible  to  cred- 
itors ;9  but  this  was  altered  by  the  act  of  1876.  So,  where  the  funds  and 
assets  had  been  withdrawn  and  distributed  among  the  members,  leaving 
the  debts  unpaid,  the  court  awarded  an  execution  against  the  individual 
members.10  One  member  of  a  joint-stock  company  cannot  maintain  an 
action  against  the  others,  for  a  debt  due  from  the  whole ;  the  remedy  is 
in  equity.11 

V.  Executors  and  administrators. 

§  2151.  Actions  by  executors,  &c.  Executors  and  administrators 
are  empowered  by  statute  to  commence  and  prosecute  all  personal  actions 
which  the  decedent  whom  they  represent  might  have  commenced  and 
prosecuted,  except  actions  for  slander,  for  libels,  and  for  wrongs  done 
to  the  person.12  They  may  maintain  an  action  of  debt  to  recover  the 
arrearages  of  a  rent-charge  due  to  their  decedent,  at  the  time  of  his 

Witmer    v.  Schlatter,   2    Rawle   363.  Purd.  2028. 

Rida;ely  v.   Dobson,   3   W.  &  S.  118.  5  Ladner  v.  Gibbon,  5  W.  N.  C.  127. 

Beaver  v.  McGrath,  50  Penn.  St.  479.  6  Act  of  1876,  ut  supra. 

1  Hess  v.  Werts,  4  S.  &  R.  356  ;  Dun-  '  Act  of  1874,  g  2. 
can,  J.  8  Ibid.  g  3. 

2  Hedge's  Appeal,  63  Penn.  St.  273.  9  Dement    v.    Philadelphia    Impact 
And  see  West  Point  Foundry  Associa-  Brick  Machine  Co.,  5  W.  N.  C.  58. 
tion  v.  Brown,  3  Edw.  Ch.  284.  I0  Whitall  v.  Williams,  6  W.  N.  C.  44. 

3  Act    2    June    1874,    P.    L.   271;  "  Bailey  r.  Bancker,  3  Hill  188. 
Purd.  1891.  »  Act  24  February  1834,  §28,  P.  L. 

«  Act  1   May   1876,   §3.  P.  L.  89;     78:  Purd.  424. 
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death  ;'  and  the  persona]  representatives  of  a  tenant  for  life  may  recover 
a  proportion  of  the  rent  due  from  a  lessee  or  under-tenant,  up  to  the 
.date  of  the  death  of  their  decedent.2  An  administrator  may  main- 
tain an  action  for  the  breach  of  a  contract  to  convey  land,  which 
occurred  in  the  lifetime  of  the  decedent.3  Upon  a  review  of  the  autho- 
rities, it  will  be  found,  that  the  executors  of  a  deceased  party  injured 
will  have  the  same  remedy  as  the  testator  himself,  when  the  wrong  has 
inured  to  the  benefit  of  the  defendant,  or  has  increased  his  estate ;  thus, 
an  executor  may  have  an  action  of  trespass  or  trover ;  an  action  for  a 
false  return  ;  for  an  escape ;  an  action  of  debt  on  a  judgment,  suggesting 
a  devastavit;  an  action  for  removing  goods  taken  in  execution,  before 
the  testator  (the  landlord)  was  paid  a  year's  rent ;  and  other  actions 
of  a  like  kind,  for  injuries  done  to  the  personal  estate  of  the  testator  in 
his  lifetime.  In  some  of  the  cases,  the  remedy  is  given  to  the  executor, 
merely  because  the  personal  property  is  made  less  beneficial  to  him, 
and  this  without  regard  to  the  form  of  action;  much  more  then  will 
he  be  entitled  to  relief,  when  the  wrong  has  been,  not  only  injurious 
to  the  plaintiff,  but  beneficial  to  the  defendant.4  And  accordingly,  it 
was  held,  that  an  action  for  a  conspiracy  to  defraud  a  creditor,  survives 
to  his  personal  representatives.5  But  letters  testamentary  granted  in 
another  state  confer  no  authority  to  institute  a  suit  in  Pennsylvania  ;6 
executors  and  administrators  cannot  maintain  suits  beyond  the  limits 
of  the  state  in  which  they  were  appointed,  except  by  force  of  some 
statute,  until  they  have  received  authority  from  the  local  tribunals.7 

§  2152.  The  letters  of  administration  relate  back  to  the  death  of  the 
intestate,  for  the  purpose  of  supporting  his  rights,8  and  for  the  purpose 
of  ratifying  an  act  done  for  the  benefit  of  the  estate.9  If  the  period  of 
limitation  have  not  expired  before  the  death  of  the  testator  or  intestate, 
the  executor  or  administrator  may  bring  the  action  at  any  time  within 
a  year  after  the  death  ;10  this  rule  is  said  to  be  founded  on  the  equity  of 
the  second  section  of  the  statute  of  limitations.11  If,  however,  the  claim 
be  apparently  barred  by  the  statute  of  limitations,  and  the  executor 
rely  upon  a  promise  to  himself,  to  remove  the  bar,  he  must,  to  enable 
him  to  give  such  promise  in  evidence,  allege  in  the  declaration  a 
promise  to  him  as  executor.12    An  administrator  cannot  sue  for  a  penalty 

1  Act  24  February  1834,  §29.  be   sued  here.     Magraw  v.  Irvin,  87 

2  Ibid.  {5  30.  Penn.  St.  139. 

3  Freeman  v.  Pennock,  3  P.  &  W.  7  Noonan  v.  Bradley,  9  Wall.  394. 
317  n ;  s.  c.  1  Watts  405  n.  Curtis  v.  Smith,  6  Bl.  C.  C.  537. 

4  Penrod  v.  Morrison,  2  P.  &  W.  131,  8  Holcomb  v.  Roberts,  57  Penn.  St. 
and  cases  there  cited  by  Rogers,  J.  493. 

5  Ibid.     And  see  Toller  431.  9  Leber  v.  Kauffelt,  5  W.  &  S.  440. 
8  Sayre  v.  Helme.  61  Penn.  St.  299.        10  Bull.  N.  P.  150. 

Commonwealth  v.  Ware,  6  Phila.  258.  n  See   Given  v.   Albert,  5  W.  &  S. 

A  fortiori,  letters  granted  in  a  foreign  339.     Downing  v.    Lindsay,  2  Penn. 

country  confer  no  power  to  maintain  an  St.  385. 

action  here.     Graeme  v.  Harris,  1  Dall.  "  Beard  v.  Cowman,  3  H.  &  McHen. 

456.     Nor  can  a  foreign  executor,  who  152. 

has  not  taken  out  letters  in  this  state, 
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given  by  statute  to  the  party  injured  (as  the  penalty  for  taking  illegal 
fees),  which  is  purely  vindictive  in  its  character,  and  which  accrued  to 
his  intestate  in  his  lifetime.1 

§  2153.  Joinder  of  parties.  If  an  action  be  brought  expressly  by 
executors,  where  several  are  appointed  in  the  will,  they  must  all  join, 
not  excepting  an  infant  executor,  because  they  derive  their  interest, 
under  the  will,  and  the  right  to  sue  is  equal  in  all  ;2  but  where  the  man- 
agement is  left,  for  example,  with  three  out  of  four,  and  those  three 
enter  into  a  contract,  they  may  sue  alone,  without  styling  themselves 
executors  ;3  and  they  would  be  at  liberty  to  join  with  such  cause  of 
action  any  demand  proper  in  other  respects,  although  without  the 
slightest  cast  of  being  due  to  them  in  a  representative  character.4  "When 
any  of  the  executors  are  not  joined,  a  plea  in  abatement  that  there  are 
other  executors,  not  named  in  the  writ,  must  state  that  those  others  were 
qualified,  and  took  upon  themselves  the  burden  of  executing  the  will.5 
A  description  of  the  character  (as  administrator  or  executor),  in  which 
a  person  sues  or  is  sued,  must  always  be  treated  as  surplusage,  when  the 
facts  averred  and  proved  establish  the  right  or  duty,  independently  of 
the  description.6 

§  2154.  When  to  sue  in  their  own  right.  Where  the  action  is  on 
a  contract  with  the  decedent,  or  for  a  tort  to  the  goods  before  they  have 
actually  come  to  the  executor's  possession,  it  can  be  maintained  by  him 
only  on  the  decedent's  title,  and,  consequently,  only  in  a  representative 
character;  but  where  it  is  on  a  contract,  express  or  implied,  which  has 
sprung  up  or  been  created  since  the  decedent's  death ;  or  for  a  tort  to 
the  goods  in  the  executor's  possession ;  or  for  converting  or  detaining 
them,  having  escaped  from  his  possession  ;  or  for  the  price  of  them,  hav- 
ing been  sold  by  him ;  it  can  be  maintained  only  in  his  own  right,  and 
the  naming  himself  executor  will  not  change  its  nature.  "  Where,"  says 
Lord  Hale,  "  the  foundation  of  an  action  appears,  of  necessity,  to  com- 
mence in  the  testator,  the  writ  shall  be  in  the  detinet,  as  if  they  bring 
debt  on  a  judgment  given  in  trespass  brought  by  them  of  goods  taken 
out  of  the  possession  of  their  testator ;  contrh,  if  it  were  de  bonis  tesla- 
toris  extra  custodiam  suam.  But  if  they  take  an  obligation  for  a  contract 
made  to  the  testator,  or  if  they  sell  goods  of  the  testator,  it  shall  be 
debet  and  detinet,  because  the  commencement  of  the  action  was  in  the 
executors."7  In  support  of  this  broad  and  comprehensive  distinction 
between  the  title  of  the  living  and  that  of  the  dead,  the  books  are  full 
of  authorities.8    An  executor  may  sue  in  his  own  name,  or  as  executor, 

1  Reed  v.  Cist,  7  S.  &  R.  183.  R.  13. 

2  Bodle    v.    Hulse,   5    Wend.    313.  6  Burrow  v.  Sellers,  1  Hayw.  501. 
Scrantom  v.  Farmers'  and  Mechanics'  6  Geddes  v.  Irwine,  5  Penn.  St.  508. 
Bank,  33  Barb.  527.     Hunt  v.  Kear-  Filson  v.  Dunbar,  26  Ibid.  475.  Bright 
ney,  Pennington  721.     Executors  who  v.  Currie,  5  Sandf.  433. 

have  not  qualified  need  not  be  joined.  '  F.  N.  B.  119  n. 

Moore  v.  Willett,  2  Hilt.  522.     '  8  Kline  v.  Guthart,  2  P.  &  W.  491-2; 

s  Brassington  v.  Ault,  2  Bing.  177.  Gibson,  C.  J.,  and  cases  there  cited. 

4  Wolfersbei'ger  v.  Bucher,"l0  S.  & 
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upon  a  note  made  payable  to  a  third  person  or  bearer,  and  transferred 
to  his  testator  before  his  death.1  So,  he  may  sue,  either  hi  his  own 
name  or  as  executor,  upon  a  note  given  to  him  for  a  debt  due  to  bis 
testator.2 

§  2155.  Pleading.  It  is  a  general  principle,  that  a  plaintiif  cannot 
join  in  the  same  declaration  a  demand  as  executor  or  administrator 
with  another  which  accrued  in  his  own  right  ;3  but  if  the  money  reco- 
vered in  each  of  the  counts  will  be  assets,  the  counts  may  be  joined  in 
the  same  declaration.4  Thus,  a  count,  by  an  administrator,  for  the  price 
of  goods  of  the  decedent,  sold  by  him  to  the  defendant,  may  be  joined 
with  one  for  money  had  and  received  by  the  defendant  to  the  plaintiff's 
use,  as  administrator.5  So,  a  count  for  work  and  labor  may  be  joined 
with  a  count  for  work  done  by  the  testator,  where  it  appears  that  the 
money  recovered  in  the  suit  will  be  assets  in  the  executor's  hands ;  and, 
therefore,  such  counts  may  be  joined  in  a  suit  by  an  executor  to  recover 
compensation  for  services  rendered  by  the  testator  in  his  lifetime,  as- 
attorney  for  the  defendant,  and  afterwards  by  the  executor,  as  attorney,, 
in  completing  the  same  business;  the  duty  of  so  doing  being  thrown 
upon  the  executor  by  the  laws  of  the  country,  and  acquiesced  in  by  the 
client;  it  is  not  necessary  to  set  out  the  contract  specially;  common 
counts  are  sufficient,  especially,  after  verdict.6 

§  2156.  In  an  action  by  an  administrator  eum  te&tamento  annem, 
durante  absentid,  an  averment  that  the  executor  continued  absent  at 
the  time  of  bringing  suit,  is  indispensable.7  In  an  action  by  a  surviv- 
ing executor,  for  a  debt  due  to  the  testator  in  his  lifetime,  the  declara- 
tion must  aver,  not  only  that  the  debt  was  not  paid  to  the  plaintiff,  but 
also  that  it  was  not  paid  to  the  testator,  nor  to  either  of  the  co-execu- 
tors.8 In  a  suit  by  an  executor,  the  count  may  conclude,  "to  his  dam- 
age," without  saying  "as  executor."9  Profert  of  the  plaintiff's  letters  is 
essential,  in  every  action  brought  by  an  administrator,  and  the  want  of 
it  is  fatal,  on  special  demurrer;10  but  if  the  plaintiff  sue  upon  a  cause 
of  action,  which  arose  in  the  lifetime  of  his  intestate,  and  the  defendant 
plead  the  general  issue,  a  profert  of  the  letters  of  administration  is  dis- 
pensed with.11  It  may  be  pleaded,  either  in  abatement  or  in  bar,  that 
the  plaintiff  was  not  executor  at  the  time  of  the  commencement  of  the 
suit  ;12  so,  also,  of  matters  impeaching  the  right  to  administration,  as, 

1  Brooks  v.  Floyd,  2  MoCord  364.  6  Peries  v.  Aycinena,  3  W.  &  S.  64. 

2  Merritt  v.  Seaman,  6  N.  Y.  168.  And  see  Stevens  y.  Gregg,  10  S.&R.  234 
And  see  Kane  >:  Paul,  14  Pet.  33.  '  Lewis  v.  Ewing,  3  S.  &  R.  44. 

3  Mason  v.  Norcross,  Coxe  242.  8  Buokner  v.  Blair,  2  Mumf.  336. 

4  Bank  of    Pennsylvania  v.  Halde-  9  Martin  v.  Smith,  5  Binn.  16. 
man,  1  P.  &  W.  161.     Peries  v.  Ayei-  10  McDonald  v.  Browning,  4  Phila.. 
nena,  3  W.  &  S.  64.     Lea  v.  Hopkins,  21. 

7   Penn.    St.   492.     Fry   v.   Evans,  8        "  Axers  v.  Musselman,  2  Bro.  115. 

Wend.   530.      Gallant  v.   Boateflower,  And  see  McKimm  v.  Riddle,  2  Dall. 

3  Doug.  34.  100.     Champlin  v.  Tilley,  3  Day  303. 

5  Kline  v.  Guthart,  2  P.  &  W.  490.  "  Thomas  v.  Cameron,  16  Wend.  579. 
And  see  Beniamin  v.  Taylor,  12  Barb.  "Variek  v.  Bodine,  3  Hill  444.  Noonaa 
328.  v.  Bradley,  9  Wall.  394. 
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that  the  alleged  intestate  is  in  full  life.1  The  subsequent  proceedings 
and  pleadings,  together  with  the  verdict,  judgment  and  execution,  are 
the  same  as  in  ordinary  cases. 

§  2157.  Liability  for  costs.  If  the  verdict  be  for  the  plaintiff,  he 
is,  of  course  credited  to  costs,  as  in  ordinary  cases.  But  the  English 
statutes  whereby  costs  are  given  to  a  defendant  in  case  the  plaintiff  be 
nonsuit  or  a  verdict  pass  against  him,  have  been  construed  not  to  ex- 
tend to  give  costs  to  a  defendant,  in  actions  brought  by  executors  and 
administrators  in  their  representative  character.2  And  therefore,  if  an 
administrator  litigate  in  good  faith,  he  is  not  liable  de  bonis  propriis, 
on  a  discontinuance;3  nor  upon  a  verdict  in  favor  of  the  defendant  on 
the  merits  ;*  nor  upon  an  award  in  favor  of  the  defendant  ;5  nor  upon 
a  judgment  on  demurrer;6  nor  upon  a  compulsory  nonsuit.7  But  an 
executor  is  exempted  from  the  payment  of  costs  in  those  cases  only 
where  he  cannot  maintain  the  action  otherwise  than  in  his  representative 
character,  as,  when  he  sues  upon  a  cause  of  action  which  arose  antece- 
dently to  the  death  of  his  testator ;  for,  whenever  he  can  bring  the  action 
in  his  own  right,  without  naming  himself  as  executor,  as,  where  the  cause 
of  action  accrues  after  the  death  of  the  testator,  yet  brings  it  as  execu- 
tor, if  he  be  nonsuited,  or  a  verdict  be  given  against  him,  he  shall  pay 
costs.8  So,  the  court  possesses  the  power  to  impose  the  costs  upon  an 
executor  or  administrator,,  where  he  sets  up  an  unfounded  and  vexatious 
claim;9  it  is  upon  this  principle,  that  the  New  York  courts  hold  an 
executor  liable  for  costs,  upon  a  judgment  against  him  on  demurrer 
to  his  declaration,  which  sets  forth  no  cause  of  action.10 

§  2158.  But  though  an  executor  is  not  liable  for  the  general  costs 
of  the  cause,  in  case  of  non-success,  he  is  responsible  to  the  officers  of  the 
court  for  their  fees,  for  services  rendered  to  him.  "  Costs  and  fees  are 
altogether  different  in  their  nature ;  costs  are  an  allowance  to  a  party 
for  expenses  incurred  in  conducting  his  suit — fees  are  a  compensation  to 
an  officer  for  services  rendered  in  the  progress  of  the  cause.     It  may 

1  Hummel  v.  Brown,   24  Penn.  St.  For,  in  such  oases,  he  is  personally  in 

310.     And  see  Stokes  v.  Bate,  5  B.  &  default.     Bright.  Costs  126. 

C.  491.  8  Bright.  Costs  109,  and  cases  cited. 

8  Bright.  Costs  108,  and  cases  cited.  And  see   People  v.  Judges  of  Mayor's 

,  Musser  v.  Good,  11  S.  &  R.  247.     '  Court,  9  Wend.  486.  Lyont\  Marshall, 

4  Callender  v.  Keystone  Mutual  Life  11  Barb.  241. 

Insurance  Co.,  23  Penn.  St.  471.     Fur-  9  Show  v.  Conway,  7  Penn.  St.  136. 

nis  v.  Ewing,  3  Clark  426.  Pennypacker's   Appeal,    57  Ibid.  114. 

5  Myers  v.  Barton,  3  Clark  257.  So,  though  a  trustee,  suing  in  his  rep- 

6  Tattersall  v.  Groote,  2  Bos.  &  Pul.  resentativo  character,  is  not  personally 
253.  The  law  is  the  same,  in  the  case  liable  for  costs  ;  American  Life  Insur- 
of  a  guardian.  Lewis  v.  Eddy,  6  W.  ance  and  Trust  Co.  v.  Van  Eps,  56  N. 
N.  C.  451.  Y.  601  ;   yet,  a  trustee,  who  misman- 

7  Cockerill  v.  Kynaston,  4  T.  R.  277.  ages  a  suit,  and  fails,  may  be  ordered 
But,  it  seems,  an  executor  is  liable  to  to  pay  the  costs.  Egan  v.  Starrs,  2 
costs,  upon  a  nonsuit  for  not  proceeding  Alb.  L.  J.  354. 

to  trial.     Brown  v.  Lambert,  16  Johns.        10  Kellogg  v.  Wilcocks,  2  Johns.  377. 
148.     And   upon  a  judgment  of  non-     Salisbury  'v.  Philips,  12  Ibid.  289. 
pros.     Rudd    v.    Long,   4    Ibid.    190. 
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well  be,  therefore,  that  a  defendant  shall  not  recover  costs  out  of  the 
pocket  of  an  executor  or  administrator,  and  yet,  an  officer,  who  has  per- 
formed services,  at  the  instance  of  such  an  executor  or  administrator, 
has  a  personal  demand  against  him  for  his  fees.  As  between  a  party  and 
the  officer,  charges  for  services  rendered  are  fees — as  between  the  parties 
to  the  cause,  being  in  contemplation  of  law,  charges  actually  paid  by  the 
successful  party,  or,  at  least,  such  as  have  created  a  responsibility  to 
the  officer,  they  are  costs.  Originally,  fees  were  in  strictness  demandable 
the  instant  at  which  the  services  were  rendered  ;  but  an  uninterrupted 
course  of  indulgence  at  length  ripened  into  a  custom,  which  has  received 
the  sanction  of  judicial  decision,  that  the  party  for  whose  benefit  they 
were  rendered  should  not  be  called  on,  till  after  the  determination  of  the 
cause ;  when,  to  avoid  the  vexation  of  an  original  suit  for  a  trifling 
demand,  it  became  a  practice  to  include  them  in  the  execution,  as  if 
they  were  a  part  of  the  successful  party's  costs  ;  but  they  were,  in 
truth,  not  so,  ap  they  might  be  recovered  by  the  officer,  in  a  suit  in  his 
own  name.  In  the  identity  of  the  usual  mode  of  collection  alone,  is 
there  the  least  resemblance  between  costs  and  fees;  but  so  far  has  this 
mode  of  collection  prevailed,  that  the  officer  is  permitted,  as  in  this  case, 
to  collect  his  fees  by  an  execution  in  the  original  cause,  where  the  suc- 
cessful party  has  nothing  to  receive.  The  system  of  indulgence  spoken 
of,  although  it  has  extended  the  time  of  payment,  and,  in  most  cases, 
changed  the  remedy,  has,  in  no  other  respect,  affected  the  right  of  the 
officer  to  proceed  against  the  person  of  the  party  who  employed  him, 
which  remains  the  same  as  it  was  when  he  could  call  on  him  immediately 
after  having  performed  the  services.  It  is  perceived  at  once,  therefore, 
that  the  question,  whether  an  executor  or  administrator  is  bound  to  pay 
fees  out  of  his  own  pocket,  to  an  officer  employed  by  himself,  is  very 
different  from  the  question,  whether  he  is  bound  to  refund  to  his  success- 
ful antagonist,  his  costs  and  charges  laid  out  and  expended  about  the 
suit."1  So,  an  administrator  plaintiff,  who  is  nonsuited  on  the  trial,  is 
liable  to  refund  the  costs  paid  by  the  defendant,  on  appealing  from  an 
award  f  but  an  administrator  is  liable  for  costs  in  error  only  when  he 
would  have  been  subjected  to  costs  in  the  court  below.3 

§  2159.  Actions  against  executors,  &c.  The  personal  representa- 
tives of  a  decedent  are  liable  to  suit  for  any  cause  of  action  which  might 
have  been  enforced  against  the  decedent,  if  he  had  survived,  except 
slander,  libel  and  wrongs  done  to  the  person.4     An  executor  is  protected 

1  Musser  v.  Good,  11  S.  &  R.  248 ;  4  Act  24  February  1834,  \  28,  P.  L. 
Gibson,  J.  And  see  Prouty  v.  MoDou-  78  ;  Purd.  424.  An  action  of  cove- 
gall,  6  Cow.  612.  If,  however,  he  liti-  nant  for  arrears  of  ground-rent,  which 
gate  in  good  faith,  he  is  entitled  to  accrued  after  the  death  of  the  cove- 
credit  in  his  account,  for  the  costs  and  nantor,  is  properly  brought  against  his 
expenses  of  the  litigation,  including  personal  representatives,  but  the  judg- 
counsel  fees.  Amnion's  Appeal,  31  ment  must  be  de  terris.  Williams's 
Penn.  St.  311.  Oakford's  Estate,  0.  C,  Appeal,  47  Penn.  St.  283.  Gardiner 
Phila.   Dec.  1820.  MS.  ".  Painter,  3  Phila.  365.    As  to  the  lia- 

2  Penrose  v.  Pauline,  8  W.  &  S.  379.     bility  of  executors  to  suit,  for  the  breach 
s  Gleason  v.  Clark,  1  Wend.  303.  of  a  continuing  covenant  of  their  tes- 
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from  compulsory  payment  for  one  year,  but  not  from  suit.1  He  may 
be  sued  by  a  creditor  in  any  jurisdiction  where  he  may  be  found;2  but 
a  foreign  executor,  who  has  not  taken  out  letters  in  this  state,  cannot  be 
sued  here.3  If  there  be  several  executors,  all  of  whom  have  administered, 
they  must  be  jointly  sued,  or  the  defendant  may  plead  the  non-joinder 
in  abatement ;  and  if  one  of  them  be  dead,  the  action  must  be  brought 
against  the  survivor.4  A  count  on  the  assumption  of  the  testator  may 
be  joined  with  one  founded  on  the  promise  of  the  executor  after  his 
decease.5  It  is  provided  by  the  statute,  that  no  mispleading,  nor  lack  of 
pleading,  by  executors  or  administrators,  shall  make  them  liable  to  pay 
any  debt  or  damages  recovered  against  them  in  their  representative 
character,  beyond  the  amount  of  assets  which  have,  in  fact,  come  or  may 
come  into  their  hands  ;6  it  is,  therefore,  unnecessary  to  put  in  the  plea 
of  plene  administravit ;  such  issue  cannot  be  tried  in  a  common-law 
action ;  it  is  a  question  exclusively  for  the  orphans'  court.7  An  executor, 
when  sued,  may  plead  the  statute  of  limitations  ;8  and  one  of  several 
administrators  may  interpose  such  plea  ;9  but  he  is  not  bound  to  do  so 
against  a  just  claim.10  An  executor  or  administrator  may  appeal  from 
an  award  of  arbitrators,  without  payment  of  costs  or  security,  though 
he  himself  have  taken  out  the  rule  of  reference  j11  but  he  must  make  the 
usual  affidavit  ;12  so,  he  is  not  required  to  give  bail  in  error,  in  order 
that  it  may  operate  as  a  supersedeas  of  execution.13 

§  2160.  Actions  for  legacies.     Although  an  action  at  common  law 
will  not  lie  against  an  executor  or  administrator  for  a  distributive  share 

tator,  which  accrued  after  his  decease,  6  Malin  v.  Bull,  13  S.  &R.441.  But 
see  Kershaw  v.  Supple,  1  Rawle  131  ;  counts  upon  the  contract  of  the  de- 
Dickinson  v.  Calahan,  19  Penn.  St.  227.  cedent  cannot  he  joined  with  others 
Quain's  Appeal,  22  Ibid.  510.  Bland  upon  the  contract  of  the  executor,  as 
v.  Urnstead,  23  Ibid.  316.  The  subject  such  ;  they  are  incongruous,  and  re- 
is  in  great  confusion.  Dickinson  v.  Gal-  quire  different  judgments.  Strohecker 
ahan,  19  Ibid.  231 ;  Lowrie,  J.  v.    Grant,    16    S.    &    R.    237.      Seip 

1  Parsons  v.  Keystone  Bank,  34  Leg.  v.  Drach,  14  Penn.  St.  352.    Bogle  v. 
Int.  297.     Caldwell  v.  Harding,  5  Bl.  Kreitzer,  46  Ibid.  465. 

C.  C.  501.    It  would  seem,  that  where  6  Act  of  1834,  <i  37. 
the  decedent  is  in  no  default,  in  his  life-  '  Burd  v.  McGregor,  2  Gr.  353.   The 
time,  as,  where  a  promissory  note  falls  judgment,  when   recovered,  is  merely 
due  after  his  decease,  the  administra-  de  bonis  lestatoris.    McCulloch  b.  Sam- 
tor  is  not  liable  for  interest  during  the  pie,  1  P.  &  W.  422. 
year — there  being  no  unjust  detention  8  Man  v.  Warner,  4  Wharf.  455,  477. 
of  the  debt.     See  Manor's  Appeal,  11  Mitcheltree  v.  Veaeh,  31  Penn.  St.  455. 
Leg.  Int.  1 22.     The  creditor,  therefore,  Campbell  v.  Fleming,  63  Ibid.  242. 
in  order  to  obtain  interest,  should  sue  °  Scull  v.  Wallace,  15  S.  &  R.  231. 
and  recover  judgment  against  the  per-  Davis's  Estate,  1  Phila.  360. 
sonal  representative.  10  Smith's  Estate,  1  Ash.  352.     Par- 

2  Swearingen  v.  Pendleton,  4  S.  &  R.  ker's  Estate,  cited  Ibid.  355.     Smith  v. 
389.     Evans   v.   Tatem,   9    Ibid.  252.  Porter,  1  Binn.  212. 

Mothland  v.  Wireman,  3  P.  &  W.  189.  u  Murray  v.  Sharp,  72  Penn.  St.  360. 

3  Magraw  v.  Irvin,  87  Penn.  St.  139.  Zirbe  v.  Miller,  1  Leg.  Gaz.  37. 

4  Doebler  ».   Snavely,  5  Watts  228.  12  O'Connel  v.  Morton,  11  Penn.  St. 
Only  those  who  have  proved  the  will  398. 

need  be  joined.  Cole  v.  Smalley,  1  ls  Act  16  June  1836,  $7-8,  P.  L. 
Dutch.  380.  762 ;  Purd.  605. 
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of  the  residue  of  a  decedent's  estate — the  remedy  being  exclusively  in 
the  orphans'  court  ;l  yet  the  act  of  1834  expressly  provides  that  legacies, 
not  charged  on  land,  may  be  recovered  by  a  common-law  action  against 
the  executors.2  Debt  is  the  appropriate  form  of  action,  but  assumpsit 
will  lie  ;3  or  case,  where  the  legacy  is  payable  in  specific  articles.4  The 
action  lies  against  the  executor,  in  his  personal  character,  but  he  is  enti- 
tled to  a  refunding-bond  ;5  such  bond,  however,  need  not  be  given  before 
the  commencement  of  the  action.6  If  the  executor  plead  that  he  has 
not  sufficient  assets  to  pay  all  just  debts  and  demands  against  the 
estate,  and  also  all  the  legacies  given,  without  any  other  plea,  no  further 
proceedings  can  be  had,  until  an  account  shall  have  been  taken  in  the 
proper  orphans'  court ;  and  the  court  may  order  the  executor  to  pro- 
ceed in  the  orphans'  court,  without  delay,  to  ascertain  the  amount,  if 
any,  payable  on  such  legacy,  and  enforce  such  order  by  attachment.7 
An  executor,  however,  is  not  entitled  to  a  stay  of  proceedings,  until  he 
settle  his  account,  if  he  plead  any  other  plea  than  a  deficiency  of  assets, 
nor  unless  he  be  sued  strictly  in  his  representative  character.8  But, 
though  other  pleas  be  pleaded,  the  jury  cannot  pass  on  that  of  want  of 
assets,  which  is  a  matter  exclusively  for  the  orphans'  court  f  for  the 
act  provides,  that  if  any  other  plea  be  pleaded,  the  issues  shall  be 
decided  in  due  course,  as  in  other  cases ;  and  if  judgment  be  rendered 
against  the  executor,  he  may,  nevertheless,  aver  want  of  assets,  and 
thereupon  execution  shall  be  stayed,  until  the  accounts  are  taken  in  the 
orphans'  court.10  If  it  appear  by  the  account  taken  in  the  latter  court, 
that  there  are  no  assets  applicable  to  the  payment  of  the  plaintiff's  leg- 
acy, judgment  of  nonsuit  is  to  be  entered.11  And  in  case  of  a  recovery, 
the  court  is  empowered  to  award  costs,  or  otherwise,  out  of  the  estate, 
according  to  justice  and  equity ;  or  if  the  executor  be  in  default,  then 
out  of  the  proper  estate  of  such  executor.12  An  action  at  law  to  recover 
a  legacy  is  subject  to  the  same  principles  of  equity  as  a  suit  in  chancery ; 
whatever  a  chancellor  would  do,  is  the  law  of  such  a  case.13 

§  2161.  Personal  liability.  In  all  cases  of  promises,  express  or 
implied,  made  by  an  executor,  after  the  death  of  his  testator,  an  action 
lies  against  him  personally.  Where,  therefore,  an  administrator  gave  a 
receipt,  in  that  character,  for  money  paid  to  him  by  mistake,  it  was  held, 

1  Ashford  v  Ewing,  25  Penn.  St.  4  Kauffman  v.  Kauffman,  2  Whart. 
213.  139. 

2  Act  of  1834,  I  50.     See  Gilliland  v.         s  Morrow  v.  Bremzer,  2  Rawle  185. 
Bredin,  63  Penn.  St.  393.     McLarney  Solliday  v.  Bissey,  12  Penn.  St.  347. 
v.  Dutton,  21  Leg.  Int.  300.  The  juris-         6  Bixler   v.  Blankenbiller,  8  Watts 
diction  of  the  orphans'  court  is  exclu-  64. 

sive  only  when  the  legacy  is  charged  7  Act  of  1834,  \  53. 

on   land.     Burt  v.  Herron,  66   Penn.  8  Hall  v.  Hurford,  2  Clark  291. 

St.    400.      Such   action   will    not    lie  9  Breden  v.  Gilliland,  67  Penn.  St. 

against    the   executor   of    a    deceased  34. 

executor.     Gilliland  v.  Bredin,  ut  su-  10  Act  of  1834,  |  54. 

pra.     But  see  Doebler  v.  Snavely,  5  ."  Ibid.  I  55. 

Watts  225.  "  Ibld-  §  56- 

3  De  Haven  v.  Bartholomew,  57  13  Dunlop  ».  Bard,  2  P.  &  W.  307. 
Penn.  St.  126.  Seibert  v.  Butz,  9  Watts  490. 


454  PARTICULAR  PARTIES. 

that  the  action  to  recover  it  back  must  be  a  personal  one.1  Nothing  is 
better  settled  than  that  an  executor  or  administrator  is  answerable,  in 
his  official  character,  for  no  cause  of  action  that  was  not  created  by  the 
act  of  the  decedent  himself;  in  actions  against  the  personal  representa- 
tive, on  his  own  contracts  and  engagements,  though  made  for  the  benefit 
of  the  estate,  the  judgment  is  de  bonis  propriis;  and  he  is,  by  every 
principle  of  legal  analogy,  to  answer  it  with  his  personal  property .?' 
Thus,  an  administrator  is  personally  liable  on  his  acceptance  of  a  bill 
of  exchange,  though  he  affix  the  word  "administrator"  to  his  accept- 
ance ;3  so,  an  action  against  executors,  for  a  conversion  after  the  death 
of  their  testator,  is  a  personal  one ;  they  cannot  make  the  estate  they 
represent  responsible  by  an  unlawful  conversion.4  A  party  injured  by 
the  tort  of  an  administrator,  cannot  claim  payment  out  of  the  fund, 
though  the  administrator  acted  under  the  advice  of  counsel.5  But  if  an 
administrator  give  a  warrant  of  attorney  to  confess  judgment  for  a  debt 
of  the  estate,  he  is  not  personally  liable  ;6  and  a  promise  by  an  executor, 
without  assets,  does  not  render  him  so  liable.7 

§2162.  Judgment  and  execution.  The  ordinary  judgment  against 
an  executor  or  administrator,  sued  in  his  representative  character,  is, 
that  the  debt,  damages  and  costs  be  levied  de  bonis  testatoris,  in  the 
hands  of  the  defendant,  if  he  have  so  much  thereof  in  his  hands  to  be 
administered.8  But  on  such  judgment  the  lands  of  the  decedent  cannot 
be  taken  in  execution,  until  the  widow  and  heirs,  or  devisees,  have  been 
first  warned  by  scire  facias,  as  has  been  already  shown.9  If  the  executor 
have  wasted  the  assets,  as  the  judgment  does  not  bind  him  personally,10 
the  remedy  of  the  creditor  is  exclusively  in  the  orphans'  court,  which 
alone  has  jurisdiction  over  all  things  pertaining  to  the  settlement  and 
distribution  of  decedents'  estates,  including  the  claims  of  creditors  j11  and 
has  power  to  enforce  its  decree  by  attachment  against  the  person  of  the 
defaulting  executor;12  or  to  issue  the  common-law  writs  of fieri  facias  and 
venditioni  exponas,  for  the  collection  of  the  money  out  of  the  estate  of 
the  accountant.13    And  such  writs  may  be  issued,  though  more  than  five 

1  Grier  v.  Huston,  8  S.  &  R.  402.  trator,  must  aver  assets,  in  order  to 
s.  p.  Beeson  v.  McNabb,  2  Penn.  St.  charge  him  personally.  Adams  v. 
422.  Solliday  v.  Bissey,  12  Ibid.  Whiting,  2  Cr.  C.  C.  132.  And  see 
347.  Bank  of  Troy  v.  Topping,   9  Wend. 

2  Seip  v.  Draeh,  14  Penn.  St.  356  ;  273 ;  s.  c.  13  Ibid.  557. 

Rogers,  J.  Stewart  v.  Richey,  2  Har-  8  MoCullock  v.  Sample,  1  P.  &.  W. 
rison  164.  422. 

3  Tassey  ».  Church,  4  W.  &  S.  346.         s  See  supra,  \  2099. 

i.  p.   Reynor  v.    Webb,  36  How.  Pr.  10  Burd  ».  McGregor,  2  Gr.  365. 

353.     Sieckman  v.  Allen,  3  B.  D.  Sm.  u  Linsenbigler  v.  Gourley,  56  Penn. 

'561.  St.  172. 

4  Schott  v.  Sage,  4  Phila.  87.  12  Tome's  Appeal,  50  Penn.  St.  297. 

5  Moulson's  Estate,  1  Brewst.  296.  Klein's  Estate,  32  Leg.  Int.  75.     Gil- 

6  Dickey  v.  Trainer,  43  Penn.  St.  Christ's  Estate,  6  Luz.  L.  Reg.  57. 
509.  But  see  Pinney  v.  Johnson,  8  And  see  Chew's  Appeal,  44  Penn.  St. 
Wend.  500.  247. 

7  Schoonmaker  v.  Roosa,  17  Johns.  13  Acts  29  March  1832,  §57,  P.  L. 
301.  A  declaration  upon  a  promise  209;  Purd.  1106:  and  21  April  1846, 
made   by  the   defendant,  as  adminis-  <S  2,  P.  L.  430;  Purd.  1107. 
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years  have  elapsed  from  the  date  of  the  decree  j1  the  law  has  not  pro- 
vided for  a  scire  facias  thereon  ;2  so,  the  orphans'  court  may  issue  a 
fieri  facias  against  a  defaulting  executor  to  another  county.3 

§2163.  Administrators  de  bonis  non.  The  statute  provides  that 
administrators  de  bonis  non,  with  or  without  a  will  annexed,  shall  have 
power  to  demand  and  recover  from  their  predecessors  in  the  administra- 
tion, or  their  legal  representatives,  all  moneys,  goods  and  assets  remain- 
ing in  their  hands,  due  and  belonging  to  the  estate  of  the  decedent ;  and 
to  commence  and  prosecute  actions  upon  promises  made  to  such  prede- 
cessors in  their  representative  character;  and  to  sue  forth  and  defend 
writs  of  error,  writs  of  scire  facias,  and  writs  of  execution  upon  judg- 
ments, obtained  by  or  in  the  name  of  the  executors  or  administrators 
into  whose  place  they  may  have  come ;  and'  also  to  proceed  with  and 
perfect  all  unexecuted  executions  which  may  have  been  issued  thereon, 
at  the  instance  of  such  predecessors.4  Under  this  act,  it  has  been  deter- 
mined, that  the  administrator  de  bonis  non  can  alone  maintain  an  action 
to  recover  the  assets  of  the  estate,  remaining  in  the  bauds  of  a  dismissed 
administrator;  the  personal  representatives  of  a  deceased  second  admin- 
istrator have  no  such  right,  nor  have  the  heirs  of  the  original  intestate.5 
An  administrator  de  bonis  non  is  entitled  to  recover  from  the  represent- 
atives of  a  former  administrator,  the  balance  of  an  administration- 
account,  for  the  purpose  of  distribution,  though  the  fund  arise  from  the 
proceeds  of  real  estate  sold  by  the  sheriff;  nor,  in  such  case,  is  it  neces- 
sary to  show  that  debts  remain  unpaid.6  He  may  maintain  a  common- 
law  action  against  a  dismissed  executor,  for  the  balance  of  assets  in  his 
hands  ;7  and  he  is  entitled  to  the  fund,  though  not  appointed  until  after 
a  final  decree  of  distribution.8  So,  an  administrator  de  bonis  non  may 
maintain  a  suit  against  the  sureties  of  his  deceased  predecessor,  for  a 
balance  found  due  to  the  estate,  on  the  settlement  of  the  account  of  the 
latter,  filed  by  his  administrator.9 

§  2164.  If  an  action  be  commenced  by  an  administrator  de  bonis  non, 
for  the  recovery  of  the  assets  remaining  in  the  hands  of  his  predecessors, 
or  their  legal  representatives,  before  they  have  settled  their  final  admin- 
istration-account, the  court  in  which  the  action  is  brought  is  empowered 
to  stay  the  proceedings  therein,  on  the  defendants  filing  such  account  in 
the  register's  office  of  the  proper  county,  twenty  days  prior  to  the  term 
next  succeeding  that  to  which  the  writ  was  returnable,  until  such 
account  shall  have  been  finally  settled  and  adjusted ;  and  on  the  pro- 
duction of  a  certified  copy  of  such  account,  so  settled  and  adjusted,  the 

1  Weyand's  Appeal,  62  Penn.  St.  366.  Montgomery's  Estate,  7  Phila. 
198.  504.     Insurance  Co.  v.  Corbin,  34  Leg. 

2  Ibid.  Int.  36. 

3  Helfriok  v.  Stem,  17  Penn.  St.  6  Carter  v.  Trueman,  7  Penn.  St. 
143.  This  practice  is  ratified  by  the  315;  s.  c.  3  Clark  101.  Parrish  v. 
act  21  April  1846,  P.  L.  430 :  Purd.  Brooks,  4  Brewst.  154. 

1107.  '  Weld  v.  McClure,  9  Watts  495. 

4  Act  of  1834,  |  31.  8  Croyell  v.  Blackfan,  1  Pitts.  327. 

6  Commonwealth  v.  Strohecker,  9  9  Commonwealth  v.  Mears,  5  Leg.  & 
Watts  479.     Connelly's  Appeal,  1  Gr.     Ins.  Rep.  67. 
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court  is  required  by  the  statute  to  render  judgment  for  the  balance 
which  shall  thereby  appear  to  be  due  to  either  party.1  This  provision 
applies  only  to  the  case  of  an  account  filed  and  settled  pending  the 
action.2  And  the  account  filed  must  be  that  of  the  administration  of 
the  estate  of  the  original  intestate,  not  that  of  the  estate  of  the  deceased 
administrator ;  a  filing  of  the  latter  account  does  not  entitle  the  party  to 
a  stay  of  proceedings.3  The  account,  when  settled  and  adjusted,  either 
before  or  after  suit  brought,  if  there  be  no  appeal,  is  conclusive  upon  all 
parties,  and  the  common  pleas  can  only  give  judgment  for  the  sum 
found  due.4 

VI.  Infants. 

§  2165.  Actions  by  infants.  An  infant  may  sue  by  his  next  friend, 
appointed,  at  the  common  law,  by  the  court  in  which  the  action  is  pend- 
ing, and  by  our  practice,  without  any  appointment  at  all,  in  order  to 
supply  the  want  of  capacity  in  the  infant  to  afford  in  his  own  person  a 
party  responsible  on  the  record  for  the  costs.5  Such  a  next  friend  is  in 
the  nature  of  a  guardian  ad  litem;  the  chief  difference  being,  that  the 
former  is  the  curator  of  an  infant  plaintiff  and  the  latter  of  an  infant 
defendant.6  Such  an  agent  will  not  be  allowed  to  affect  the  infant's 
estate,  nor  to  acquire  rights  of  his  own  bjr  acts  en  pais ;  to  accomplish 
this,  he  must  procure  the  authority  of  a  regular  guardianship.7  The 
process  in  actions  by  infants  is  the  same  as  in  ordinary  cases,  and  may 
be  sued  out  in  the  name  of  the  infant,  by  his  next  friend,  before  any 
prochein  ami  or  guardian  is  appointed,  by  the  English  practice,  as  well 
as  ours.8  An  infant  cannot  prosecute  an  action,  either  in  person  or  by 
attorney,  and  therefore  it  is,  that  he  cannot  sue  as  an  informer  on  a 
penal  statute  ;9  for  an  informer  must  exhibit  his  suit  in  proper  person, 
and  prosecute  it  either  in  person  or  by  attorney.10  But  he  may  sue 
either  by  prochein  ami  or  guardian11  (though  suits  by  guardian  are  very 
unusual),  unless  where  he  sues  as  co-executor  with  others,  in  which  case 
the  executors  of  full  age  may  appoint  an  attorney  for  themselves  and 
the  infant,  as  they  make  together  but  one  representative.12  If  he  sue 
by  attorney,  although  this  cannot  now  be  assigned  as  error,13  yet,  the 

1  Act  of  1834,  \  31.  8  2  Arch.  Pr.  143.     In  New  Jersey, 

2  Esher  v.  Fulmer,  2  Miles  463.  it  is  sufficient,  that  a  guardian  or  pro- 

3  Ewing  v.  Lewis,  1  Phila.  112.  chein  ami  be  appointed  before  declara- 

4  Clauser's  Estate,  1  W.  &  S.  220-1.  tion  filed.     Groff  v.  Groff,  Pennington 
s  Heft  v.  McGill,  3  Penn.  St.  263.  656. 

See  McGiffin  v.  Stout,  Coxe  92.  9  Anon.,  Sayer  51. 

6  Turner  v.   Patridge,   3   P.    &   W.        10  Stat.  18  Eliz.  c.  5. 

172.     _  »  McGiffin  v.  Stout,  Coxe  92.    If  the 

7  Ibid.     A  non-resident  infant  can-  guardian  disagree  to  his  ward's  suit, 
not  sue  by  his  foreign  guardian,  though  the  court  will  appoint  a  prochein  ami. 
the    cause    of    action    arose    abroad.  Hardy  i>.  Scanlin,  1  Miles  87. 
Verrierw.  Verrier,  7  Phila.  618.  Where  "Rutland    v.    Rutland,    Cro.    Eliz. 
an  infant  plaintiff   has  no   guardian  378. 

appointed  by  the  law  of  the  forum,  he        13  Stat.   21  Jac.  I.,  c.  13,  I  2  •  4  &  5 
must  sue  by  prochein  ami.     Wilson  v.     Ann.  c.  16,  §  2. 
Vandyke,  2  Harrington  29. 
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defendant  may  plead  it  in  abatement  j1  or,  if  he  sue  in  person,  perhaps, 
it  would  be  error.2 

§  2166.  In  our  practice,  it  is  not  necessary,  in  a  suit  by  a  minor,  that 
there  should  be  an  express  allowance  of  a  prochein  ami  to  prosecute.3 
The  authority  of  a  prochein  ami  commences  with  the  writ,  and  he  can, 
therefore,  only  maintain  a  suit  for  such  causes  of  action  as  may  be  pros- 
ecuted without  special  demand ;  as  for  personal  injuries  done  to  the 
infant,  or  for  sums  of  money  where  the  writ  itself  is  considered  as  the 
demand ;  for  it  can  never  have  been  in  the  power  of  a  prochein  ami  to 
make  a  demand  prior  to  his  admission  to  prosecute ;  so  that  such  an 
objection  would  be  fatal  to  the  action,  unless  the  defendant  may  be  con- 
sidered as  having  waived  the  necessity  of  any  special  demand.4  Infancy 
is  not  considered  a  ground  of  nonsuit  at  the  trial,  but  it  must  be  pleaded 
in  abatement.5  In  New  York,  where  an  infant  declares  by  attorney, 
the  declaration  would  be  set  aside  and  proceedings  stayed,  until  a 
prochein  ami  is  appointed,  and  a  rule  for  this  purpose  ought  to  be 
granted,  without  the  condition  of  paying  costs,  although  there  has  been 
delay.6  In  Massachusetts,  where  an  infant,  who  had  a  mother  living, 
instituted  an  action  by  prochein  ami,  and  the  defendant  pleaded  in 
abatement,  because  the  action  was  not  sued  by  the  mother  as  the  plain- 
tiff's natural  guardian,  it  was  held  no  cause  for  abating  the  writ ;  and 
that,  if  there  were  ground  for  the  objection,  there  should  have  been  a 
motion  to  stay  proceedings.7 

§  2167.  In  the  commencement  of  the  declaration,  it  is  stated  that  the 
plaintiff  is  an  infant,  and  that  he  sues  by  A.  B.,  who  is  admitted  by  the 
court  to  prosecute  for  him  as  his  next  friend,  &c.8  If  it  do  not  state 
that  the  prochein  ami  is  admitted  by  the  court,  it  is,  according  to  the 
English  cases,  error  ;9  but  if  it  be  stated  in  the  declaration,  the  want  of 
an  entry  of  it  on  the  roll,  will  not  be  error.10  In  South  Carolina,  the 
court  refused,  after  verdict,  to  arrest  the  judgment  for  want  of  such 
statement  in  the  declaration,11  although  it  is  necessary,  in  that  state,  that 
a  prochein  ami  should  be  appointed,  before  an  infant  can  file  a  declara- 
tion.12 In  our  practice,  though  declarations  by  infants  are  in  the  usual 
English  form,  as  no  appointment  of  prochein  ami  is  ever  asked  of  or 
made  by  the  court,  the  omission  of  such  statement  of  appointment 
would  hardly  be  objectionable.  The  declaration  in  other  respects 
is  the  same,  and  is  filed  as  in  ordinary  cases  ;13  and  the  proceedings  in 
the  cause  are  the  same  as  in  other  suits.     There  can,  however,  be  no 

1  Schermerhorn  v.  Jenkins,  7  Johns.  7  Trask  v.  Stone,  7  Mass.  241. 
373.  e  See  Tidd's  Forms  141,  <S  3. 

2  2  Arch.  Pr.  143.  '  Combers  v.   Watton,   1    Lev.  224. 

3  But  an  admission  to  sue  ought  to  And  see  Wilson  v.  Vandyke,  2  Har- 
be  averred  in  the  declaration.     Wilson  rington  29. 

v.  Vandyke,   2   Harrington    29.     And        10  4  Co.  53  b,  54  a.     1  Sid.  173. 
see  Judson  v.  Blanchard,  3  Conn.  579.         "1N.4  McC.  334. 
*  Miles  v.  Boyden,  3  Pick.  213,  219.        12  McDaniel    v.    Nicholson,   2  Rep. 

5  Schermerhorn  v.  Jenkins,  7  Johns.  Const.  Ct.  344. 

373.     Heft  v.  McGill.  3  Penn.  St.  264.         13  See  2  Arch.  Pr.  144. 

6  Ex  parte  Scott,  1  Cow.  33. 
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common-law  judgment  against  an  infant  plaintiff,  for  costs ;  the  sole 
remedy  is  against  the  guardian  or  prochein  ami,  who  is  alone  responsible.1 
Chief  Justice  Gibson  says,  the  appointment  of  a  prochein  ami  is  in  order 
to  supply  the  want  of  capacity  in  the  infant  to  afford,  in  his  own  person, 
a  party  responsible  on  the  record  for  the  costs.2  But  a  guardian  who 
litigated  in  good  faith,  though  unsuccessfully,  in  the  name  of  his  ward, 
would  be  allowed  the  amount  of  costs  which  he  was  compelled  to  pay, 
on  the  settlement  of  his  account.3 

§  2168.  Where  an  infant  works  for  another  person,  with  the  consent 
of  his  father,  he  may  maintain  an  action  for  his  services  ;4  and,  in 
such  case,  it  is  no  defence,  that  the  plaintiff  left  the  defendant's  service, 
before  the  expiration  of  the  term  for  which  he  had  contracted  to  serve.5 
So,  a  father  may  make  a  binding  contract  with  his  minor  son,  to  pay  for 
the  services  of  the  latter;6  and  such  contract  may  be  enforced  by  a  suit 
against  the  father's  executors.7  But  an  infant  who  resides  and  is  sup- 
ported in  the  family  of  a  near  relative,  cannot  recover  for  services  ren- 
dered in  the  same  manner  as  other  members  of  the  family  ;8  where  a 
family  relationship  exists,  the  law  does  not  imply  a  promise  to  pay  for 
services  rendered  in  such  relation  ;9  in  such  case,  wages  are  not  recov- 
erable, in  the  absence  of  an  express  contract  ;10  but  the  more  remote 
the  relation,  the  nearer  the  character  of  the  proof  approaches  to  the 
ordinary  standard.11  An  apprentice  cannot  recover  against  his  master 
for  extra  work  done  during  the  term,  even  upon  an  express  promise  to 
pay.12  The  act  of  1855  gives  the  children  of  a  person  who  is  killed 
through  the  negligence  of  another,  the  right  to  recover  damages  for  the 
injury  sustained  in  consequence  of  their  parent's  death  ;13  and  they  may 
all  join  in  such  action  as  co-plaintiffs.14  An  infant  may  likewise  main- 
tain an  action  for  breach  of  promise  of  marriage  ;ls  for,  in  a  contract 

1  Grave  v.  Grave,  Cro.  Eliz.  33.  Tur-  6  Kingan's  Estate,  24  Pitts.  L.  J. 
ner  v.   Turner,  1   Str.  708.     Keffell  ».     41. 

Bullock,  -'7  Am.  L.  Reg.  447.    Bowche  7  Fort  v.  Gooding,  9  Barb.  371. 

v.   Ryan,   3    Blaekf.  472.     Sproale  v.  8  Defrance  v.   Austin.   9  Penn.   St. 

Botts,  5  J.  J.  Marsh.  162.  Tidd  100-1.  30-9.     Lantz  v.  Frey,  14  Ibid.  201  ;  s.  c. 

1  Wils.  130.     Supra,  \  943.  19  Ibid.  366.     Sanders  v.  Wagonseller, 

2  Turner  e.  Patridge,  3  P.&W.  173..  Ibid.  248.  Butler  v.  Slam.  50  Ibid. 
Heft  v.  McGill,  3  Penn.  St.  264.  Be-  456.  Neal  v.  Gilmore,  79  Ibid.  421. 
fore  the  defendant  can  be  compelled  to  Grove's  Appeal,  10  Log.  Int.  46. 
plead,  there  should  be  an  adverse  party  9  Neel  v.  Neel,  59  Penn.  St.  347. 
on  record  responsible  for  costs.  Hardy  Neal  v.  Gilmore,  79  Ibid.  421.  Bishop's 
v.  Scanlin,  1  Miles  88.     And  see  Big-  Estate,  2  W.  N.  C.  447. 

ger    v.    Westby,    13    S.    &     R.    347.  10  Beatty's  Estate,  25  Pitts.  L.  J.  117. 

Slaughter  v.  Talbot,  Pract.  Reg.  C.  P.  See   Titman  v.  Titnian,  64  Penn.  St. 

102.     Englefield  v.  Round,  Cas.  Pract.  480. 

C.  P.  (Cooke)  32.  "»  Gordner  v.  Heffley,  49   Penn.  St. 

a  See  McNicklo  v.  Henrv,  4  Brewst.  163. 

150.     Buist's    Estate,    8  'Phila.    190.  "  Bailey  v.  King,  1  Wharf.  113. 

McElhenny's    Appeal,   46    Penn.    St.  "  Act   26   April   1855,    P.   L.   309: 

347.  Purd.  1094. 

4  Burlingame  v.  Burlingame,  7  Cow.  "  North  Pennsylvania  Railroad  Co. 
92.     And  see  Gates  v.  Davenport,  29  v.  Robinson,  44  Penn  St.  175. 

Barb.  160.  «  Beelman   v.  Roush,  26    Penn.   St 

5  Whitmarsh  v.  Hall,  3  Den.  375.  509.     Willard  v.  Stone,  7  Cow.  22. 
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between  a  minor  and  an  adult,  the  latter  is  bound,  though  the  minor 
may  not  be.1 

§  2169.  Actions  against  infants.  It  is  an  elementary  principle, 
that  infants  are  liable  for  their  torts,  but  not  for  their  contracts,  except 
for  necessaries  f  but  whenever  the  substantive  ground  of  action  against 
an  infant  is  contract,  though  stated  as  inducement  to  a  supposed  tort,  the 
plaintiff  cannot  recover.3  Infants  are  only  capable  of  binding  themselves 
for  necessaries,  or  by  doing  those  things  voluntarily  which  the  law  could 
compel  them  to  perform  ;4  nor  can  an  infant  bind  himself  for  neces- 
saries, when  he  has  a  guardian  or  parent  to  supply  his  wants  ;5  and  he 
cannot  bind  himself  for  a  loan  of  money,  to  make  repairs  on  his  estate.6 
But  an  infant  is  liable  in  a  civil  action,  for  a  personal  tort,  even  though 
under  the  age  of  seven  years  ;7  so,  an  infant  is  liable  to  an  action  of 
trover,  for  the  unlawful  conversion  of  goods,  though  they  came  lawfully 
into  his  possession.8  And  he  may  be  sued  in  detinue,  for  goods  deliv- 
ered upon  a  special  contract  for  a  specific  purpose,  after  the  contract  is 
avoided  ;  and  assumpsit  will  lie  against  an  infant  for  moneys  embezzled.9 
So,  also,  an  infant  is  liable  to  an  action  for  a  trespass  and  assault  and 
battery  ;10  infancy  is  no  defence  to  an  action  ex  delicto,  for  an  injury  to 
the  plaintiff's  property,  occasioned  by  the  wrongful  act  of  the  defend- 
ant.11 But  an  infant  is  not  liable  to  an  action  for  breach  of  promise  of 
marriage.12  The  declaration  in  an  action  against  an  infant  is,  of  course, 
the  same,  and  is  filed,  as  in  other  cases.13 

§  2170.  An  infant  can  appear  and  defend  by  guardian  only,  and  not 
in  person  or  by  attorney  ;14  the  appearance  of  an  infant  defendant  to  a 

1  Titman  v.  Titman,  64  Penn.  St.  trover  will  lie  for  money  received  upon 
480.  And  see  Moist's  Appeal,  74  a  contract  of  agency  and  unlawfully 
Ibid.  166.  converted,  infancy  may  be  pleaded  as  a 

2  Penrose  v.  Curren,  3  Rawle  353.  defence.     Cranston  v.  McVayne,  Com. 

3  Wilt  v.  Welsh,  6  Watts' 9.     Moore  Pleas,  Lancaster,  22  April  1848.  MS. 
v.  Eastman,  1  Hun  578.     s.  p.  Keen  i\  9  Penrose  v.  Curren,  3  Rawle  353  ; 
Hartman,  48  Penn.  St.  497.     The  bond  Rogers,  J. 

of  an  infant  is  voidable,  at  his  election,  10  Bullock  v.  Babcock,  3  Wend.  391. 

though,  at  the  time  of  execution,  he  u  Conklin    v.    Thompson,  29   Barb, 

fraudulently  represented  himself  as  of  218.     If  an  apprentice  abscond  from 

full  age.     Conroe  v.  Birdsall,  1  Johns,  his  master's  service,  he  is  liable  to  an 

Cas.  127.  action  for  damages,  after  attaining  full 

4  Commonwealth  v.  Hantz,  2  P.  &  age.  Act  11  April  1799,  3  Sm.  L. 
W.  333.     Hughes  v.  Gallans,  10  Phila.  385 ;  Purd.  75. 

618_  12  Hunt  v.  Peake,  5  Cow.  475.  Ham- 

5  Guthrie     v.     Murphy,     4     Watts     ilton  v.  Lomax,  26  Barb.  615. 

80.    And  see  Johnson  v.  Lines,  6  W.  &  13  See  supra,  \  264,  as  to  the  proeeed- 

S  80.    Mohney  v.  Evans,  51  Penn.  St.  ings  in  a  real  action,  where  the  defend- 

g0.  ant  is  an  infant. 

'  West  v.  Greo-g,  1  Gr.  53.  H  Co.  Lit.  135  b.   2  Inst.  261.  Mockey 

7  McGee  v.  willing,  31  Leg.  Int.  37.  «.  Grey,  2  Johns.   192.     Alderman  o. 

It  might  present  a  nice  question  whe-  Tirrell,  8  Ibid.  418.     Arnold  v.  Sand- 

ther,  on  a  recovery  against  a  child  of  ford,  14  Ibid.  417.     Where    a  mother 

tender   age,    for   a  personal    tort,  his  who   was    co-defendant    in    ejectment 

body  could  be  taken  in  execution  on  a  with  her  minor  children,  had  been  duly 

ca  sa  appointed   their   guardian,   before  the 

•  Vasse  v.  Smith,  6  Cr.  226.  Though  return  of  the  writ,  and  retained  coun- 
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suit  against  him,  is  not  a  judicial  act,  and  is  fatal  on  error.  When 
assigned  for  error,  the  plea  of  in  nullo  est  erratum,  confesses  the  fact  of 
infancy  ;x  the  assignment  is  good,  by  averring  him  to  have  been  an 
infant  at  the  time  of  appearance  aud  plea  pleaded,  and  not  at  the  time 
of  rendering  judgment.2  If  he  appear  by  attorney,  it  is  error;3  and  the 
same  where  several  defendants  appear  by  attorney,  and  one  of  them  is 
an  infant,4  even  although  they  be  sued  as  executors.5  It  seems,  also, 
that  in  an  action  against  baron  and  feme,  the  feme,  being  under  age, 
ought  to  appear  by  guardian.6  Advantage  of  the  minority  of  one 
defendant  cannot  be  taken  advantage  of  by  another  defendant,  by  plea 
in  abatement,  the  plea  of  infancy  being  a  personal  privilege;7  but  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  the  minor,  and  proceed  against 
the  other,  in  an  action  on  a  joint  contract;8  and  the  jury  may  find  for 
the  infant,  and  against  the  other  defendant.9 

§  2171.  Judgment  for  default  of  appearance  cannot  be  taken  against 
an  infant ;  there  must  first  be  an  application  to  the  court,  for  the 
appointment  of  a  guardian  ad  litem.}"  If  an  attorney  have  undertaken 
to  appear  for  an  infant,  he  must  appear  for  him  by  guardian.11  The 
court  may  appoint  some  suitable  person  as  guardian  to  defend  his  inte- 
rests in  the  suit,  although  he  already  have  a  guardian  ;12  but  it  is  a 
general  rule,  that  a  guardian,  appointed  by  the  court,  should  have  no 
interest  in  the  subject  in  controversy.  If,  after  his  appointment  and 
appearance,  the  guardian  neglect  to  make  a  proper  defence,  the  judg- 
ment is  valid  against  the  infant,  but  he  may  have  redress  against  the 
guardian.13  In  an  action  on  a  judgment  confessed  before  a  justice,  the 
defendant  may  interpose  the  defence  of  infancy,  at  the  time  such  judg- 
ment was  obtained  ;14  so,  a  judgment  entered  on  a  warrant  of  attorney 
given  by  an  infant,  will  be  opened,  to  let  in  the  defence  of  infancy.15 
An  infant  defendant  is  liable  for  costs,  though  a  guardian  have  been 
appointed.16  The  execution  is  the  same  as  in  other  cases ;  in  an  action 
ex  delicto  the  defendaut  may  be  arrested  on  a  ca.  sa.i7 

sel  to  defend  the  suit,  who  marked  Biddle  v.  Moore,  3  Penn.  St.  178.  Van 
their  names  upon  the  docket,  and  Bramer  v.  Cooper,  2  Johns.  279.  Hart- 
pleaded  ''  not  guilty,"  and  the  mother  ness  v.  Thompson,  5  Ibid.  160.  A 
attended  in  court,  during  a  trial  on  the  terre-tenant  who  has  purchased,  subject 
merits,  this  was  held  to  be  a  good  ap-  to  a  mortgage  given  by  an  infant,  can- 
peavance  by  guardian,  not  by  attorney,  not  set  up  the  infancy  of  the  mort- 
Mercer  v.  Watson,  9  L.  Bar  89 ;  s.  c.  gagor.  Love  v.  Dobson,  5  W.  N.  C. 
1  Watts  330.     Though  an  infant  must  359. 

appear  by  guardian,   the  proceedings  8  Hartness   v.    Thompson,  5  Johns, 

may    be    conducted   by   an   attorney.  160. 

People  v.  New  York  Common  Pleas,  11  9  Ibid. 

Wend.  164.  10  Knapp  v.  Crosby,  1  Mass.  479. 

1  Sliver  v.  Shelback,  1  Dall.  165.  "  Power  v.  Jones,  1  Str.  445.  Strat 
Moore  v.  McEwen,  5  S.  &  R.  373.  ton  v.  Burgis,  Ibid.  114. 

2  Arnold  v.  Sandford,  14  Johns.  417.  12  Parker  v.  Lincoln.  12  Mass.  16. 

3  Ibid.  1S  1  Marsh.  (Ky.)  369.     2  Ibid.  168. 

4  1   Rol.   Abr.   776,   pi.   9.     1    Ld.  "  Etter  v.  Curtis,  7  W.  &  S.  170. 
Raym.  600.  "  Small  v.  Murpby,  1  Luz.  L.  Reg. 

5  Toller  on  Executors  471.  332. 

6  Baddington  ».  Freeman,  2  Lev.  38.  16  2  Str.  1217,  citing  Dyer  104. 

7  Hesser  v.  Steiner,  5  W.  &  S.  476.  "  1  Arch.  Pr.  276. 
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VII.  Justices  and  constables. 

§  2172.  Actions  against  justices.  Our  act  of  1772,  for  ihe  protec- 
tion of  justices  of  the  peace  in  the  discharge  of  the  duties  of  their 
office,  which  is  strictly  analogous  to  the  statute  of  21  Geo.  II.,  c.  44, 
after  reciting  that  justices  may  be  discouraged  in  the  execution  of  their 
office,  by  vexatious  actions  brought  against  them,  for  or  by  reason  of 
small  and  involuntary  errors  in  their  proceedings ;  and  that  it  is  neces- 
sary they  should  (as  far  as  is  consistent  with  justice  and  the  safety 
and  liberty  of  the  subject)  be  rendered  safe  in  the  execution  of  their 
said  office  and  trust ;  and  that  it  is  also  necessary  that  the  subject  should 
be  protected  from  all  wilful  and  oppressive  abuse  of  the  laws  committed 
to  the  care  aud  execution  of  such  justices,  provides,  that  no  writ  shall  be 
sued  out  against  a  justice  of  the  peace,  at  the  suit  of  a  subject,  for  any- 
thing done  by  him  in  the  execution  of  his  office,  until  notice  in  writing 
of  such  intended  writ  or  process  shall  have  been  delivered  to  him,  or 
left  at  the  usual  place  of  his  abode,  by  the  party,  his  attorney  or  agent, 
who  intends  to  sue,  or  cause  the  same  to  be  sued  out,  at  least  thirty  days 
before  the  suing  out  of  the  same.  In  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action  which  the  said  party  hath,  or 
claimeth  to  have,  against  such  justice  of  the  peace ;  and  on  the  back  of 
which  notice  shall  be  indorsed  the  name  of  such  attorney  or  agent, 
together  with  the  place  of  his  abode ;  who  shall  be  entitled  to  the  fee  of 
twenty  shillings  ($2.33)  for  the  preparing  and  serving  such  notice,  and 
no  more.1 

§  2173.  The  act  further  provides,  that  no  plaintiff  shall  recover  any 
verdict  against  such  justice,  in  any  case  where  the  action  shall  be 
grounded  on  any  act  of  the  defendant,  as  justice  of  the  peace,  unless 
it  be  proved,  upon  the  trial  of  the  action,  that  such  notice  was  given  ; 
but,  in  default  thereof,  the  justice  shall  recover  a  verdict,  with  costs.2 
And  no  evidence  shall  be  permitted  to  be  given  by  the  plaintiff,  on  the 
trial  of  any  such  action,  of  any  cause  of  action,  except  such  as  is  con- 
tained in  the  notice  thus  directed  to  be  given.3  And  no  action  shall  be 
brought  against  any  justice  of  the  peace,  for  anything  done  in  the  exe- 
cution of  his  office,  unless  commenced  within  six  months  after  the  act 
committed;4  this  limitation  may  be  taken  advantage  of  under  the 
general  issue,  though  not  specially  pleaded.5 

§  2174.  Notice  of  action.  The  English  statutes  for  the  protection 
of  officers  of  justice,  being  remedial,  have  always  been  liberally  con- 
strued in  their  favor ;  and  our  act,  which  is  entirely  analogous,  has,  so 
far  as  we  have  gone,  with  the  exception  of  a  trifling  relaxation  as  to  the 
form  of  the  notice,  received  the  same  construction.6  The  design  of  this 
act,  as  evinced  by  its  preamble,  was,  at  once  to  shield  the  citizen  from 

1  Act  21  March  1772,  jj  1 ;  1  Sm.  L.  The  limitation  runs  from  the  time  of 

364 ;   Purd.  870.  the   act   committed,   or  the  plaintiff's 

*  Ibid.  I  3.  knowledge  of  the  proceedings.  Killion 

3  Ibid.  I  5.  «'•  Davis,  1  Phila.  215. 

4  Ibid.  1 1.  6  Jones  v.  Hughes,  5  S.  &  R.  301. 
6  Prather  v.  Connelly,  9  S.  &  R.  14. 
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the  wilful  and  oppressive  abuse  of  the  laws  committed  to  the  care  of 
magistrates,  and  to  uphold  the  latter  in  the  honest  discharge  of  their 
functions,  against  those  vexatious  suits  frequently  instituted  against 
them  for  venial  and  involuntary  errors.  Although  the  policy  of  the 
law  may  have  been  to  secure,  in  some  measure,  the  officer  bound  to  act, 
and  therefore  in  danger  of  doing  wrong,  from  the  legal  consequences  of 
unintentional  error ;  yet,  as  it  is,  in  many  instances,  impossible  to  distin- 
guish errors  of  the  head  from  those  of  the  heart,  its  provisions  must,  of 
necessity,  be  extended  to  every  case  of  official  misconduct,  made  the 
subject  of  an  action.1 

§  2175.  Our  courts,  actuated  by  a  desire  to  protect  magistrates  in  the 
execution  of  their  offices,  so  far  as  they  can  do  so  with  propriety,  have 
laid  it  down  as  a  general  rule,  that  wherever  the  officer  has  acted  hon- 
estly, although  mistakenly,  where  he  supposed  he  was  in  the  execution 
of  his  duty,  although  he  had  no  authority  to  act,  he  is  entitled  to 
notice  f  and  they  have  made  this  distinction,  that  where  the  act  done 
is  entirely  foreign  to  his  jurisdiction,  notice  is  not  necessary;  but  where 
he  has  a  general  jurisdiction  over  the  subject-matter,  and  intended  to 
act  as  a  magistrate,  but  mistakes  the  law,  there  he  is  entitled  to  notice. 
Therefore,  where  a  justice  committed  a  person  for  travelling  on  Sun- 
day, though  the  commitment  was  unauthorized  by  law,  he  was  held 
entitled  to  notice.3  The  fact  of  his  having  jurisdiction  is  not  the  cri- 
terion ;  for  if  one  magistrate  were  to  act  in  a  case  in  which  jurisdiction 
is  expressly  committed  to  two,  he  would  still  be  entitled  to  notice.4  And 
where  the  suit  against  the  magistrate  was  instituted  before  another  jus- 
tice, it  was  held,  that  notice  was  necessary,  by  the  equity  of  the  act,  al- 
though the  letter  of  its  provisions  was  applicable  only  to  causes  in  court.5 
He  is  entitled  to  notice  of  an  intended  action  to  recover  the  penalty  for 
marrying  a  minor,  without  the  consent  of  his  parent  or  guardian  ;6  and 
of  a  suit  for  the  penalty  for  taking  illegal  fees.7  But  if  the  justice  act 
merely  under  color  of  his  office,  and  not  by  virtue  of  it,  he  is  not  enti- 
tled to  notice,  under  the  statute ;  as,  if  he  issue  a  warrant  of  arrest.,  on  a 
criminal  accusation,  without  probable  cause,  supported  by  oath  or 
affirmation — the  power  to  do  which  is  expressly  excepted  from  all  the 

1  Prior  t>.  Craig,  5  S.  &  R.  46 ;  Gib-  office.     Hubert  v.  Mitchell,  Dist.  Court, 
son,  J.     See  also,  generally,  as  to  the  Phila.,  19  March  1849.  MS. 
construction  of  the  act,  Bates  v.  Shaw,         *  Jones  v.  Hughes,  ut  supra.     And 
13   Ibid.   420;   Collins    v.    Hunter,    1  see  Weller  v.  Toke,  9  East  364. 

Ash.  60.  6  Prior  v.  Craig,  5  S.  &,  R.  44.     And 

2  Jones  v.  Hughes,  5  S.  &  R.  301 ;  the  justice's  record  must  show  that 
Gibson,  J.  such    notice    was    given.     Ashton    v. 

3  Ibid.     Booth  v.   Clive,    10   C.  B.  Isard,  2  Phila.  39. 

827.     Where   an    action  was  brought  6  Mitchell   v.    Cowgill,   4  Binn.  20. 

against   an   alderman,  for   issuing  an  Cook  v.  Beatty,  1  Sm.  L.  366.    Slocum 

execution  upon  a,  transcript  of  another  r.  Perkins,  3  S.  &  R.  295. 

alderman  of  the  same  city,  who  was  '  Prior  v.  Craig,  ut  supra.     Jones  v. 

then  in  commission,  and  acting  in  his  Hughes,  5   S.   &  R.   299.     McConahy 

office,  it  was  held,  that  he  was  entitled  v.  Courtney,  7  Watts  491.     Bartolett  v. 

to  notice,  though  his  act  was  void,  and  Ackey,    38    Penn.     St.    273.     Collins 

wholly    without    authority — it    being  v.  Hunter,  1  Ash.  60. 
done,   nevertheless,   by   virtue  of    his 


JUSTICES    OF    THE    PEACE.  163 

powers  of  government,  by  the  bill  of  rights.1  Nor  where  the  act  is  not 
an  official  one ;  as,  of  an  intended  action  upon  his  official  bond,  for  not 
paying  over  moneys  collected  by  him.2  But  he  is  entitled  to  notice  of 
an  action  by  the  administrators  of  a  constable,  to  recover  back  moneys 
alleged  to  have  been  received  by  him  in  his  official  capacity,  by  fraud 
or  mistake.3 

§  2176.  Form  of  notice.  Conformable  to  the  design  of  the  legisla- 
ture, our  courts  have  uniformly  endeavored  to  extend,  rather  than 
diminish,  this  safeguard  of  magistrates,  by  a  liberal  construction  of  the 
act,  and  by  exacting  even  a  fastidious  observance  of  the  niceties  directed 
in  the  preparatory  notice  of  action.  Thus,  it  has  been  held,  that  a  notice 
subscribed,  "I.  L.,  attorney  for  T.  K.,  No.  79  So.  Fifth  street,"  was 
not  a  sufficient  notice  of  the  attorney's  place  of  abode  ;4  and  it  was 
doubted,  whether  it  were  not  essential  to  the  efficacy  of  the  notice,  that 
the  name  of  the  attorney,  together  with  his  place  of  abode,  should  be 
written  on  the  back  of  the  notice  ;5  and  cautious  practitioners  observe 
this  form.  But  inasmuch  as  the  object  of  the  act  was  only  to  secure  to 
the  defendant  an  opportunity  of  making  amends,  without  suit,  the  plain- 
tiff may  sue  out  the  writ  himself,  and  then  the  place  of  abode  of  an 
agent  or  attorney  need  not  be  indorsed,  but  the  plaintiff's  place  of 
abode  must  be  specified.6  So,  a  notice  was  deemed  insufficient,  which 
was  signed  by  the  plaintiff's  attorney,  and  was  dated  at  Wilkesbarre, 
but  there  was  no  indorsement  of  his  name ;  neither  was  it  said,  in  any 
part  of  the  notice,  or  on  the  back  of  it,  that  he  resided  at  Wilkesbarre.7 
And  where  a  notice,  directed  to  the  defendant,  and  signed  by  the  plain- 
tiff, was  thus  indorsed,  "Notice  to  J.  S.,  Esquire — Henry  Read,  living 
in  Poplar  Lane,  between  Third  and  Fourth  streets,"  it  was  determined, 
that  it  was  defective,  in  not  stating  that  Henry  Read  was  the  agent  of 
the  plaintiff;  and  in  not  containing  anything  from  which  it  might  be 
inferred  that  he  was  his  agent,  having  authority  to  receive  a  tender  of 
amends.8  On  the  other  hand,  it  has  been  considered  to  be  a  sufficient 
designation  of  the  abode  of  the  plaintiff's  attorney,  in  a  notice  sent  to 
a  justice  of  the  peace  of  Washington  county,  to  describe  him  as  I.  B., 
of  Washington,  that  being  intended,  in  common  parlance,  the  town  of 
Washington.9  The  attorney  whose  name  is  indorsed  need  not  be  a 
resident  of  the  same  county;  and  a  notice  served  by  the  plaintiff  in 
person  need  not  have  the  indorsement  of  the  name  and  residence  of  his 
attorney  ;l°  in  such  case,  however,  it  must  be  signed  by  the  party,  though 
he  were  personally  known  to  the  justice.11 

1  Johnson  v.  Tompkins,  Bald.  602.  7  Slocum  v.  Perkins,  ut  supra- 

2  Commonwealth  v.  Frailey,  69  Penn.  8  Lake  v.  Shaw,  ut  supra.  Other- 
St.  260.  wise,  if  such  person  be  an  attorney-at- 

3  Wise  v.  Wills,  2  Rawle  208.  law.     Bartolett  v.  Ackey,  38  Penn.  St. 
*  Kennedy  v.    Shoemaker,    1    Bro.     273. 

61.  9  Litle  v.  Toland,  6  Binn.  83. 

5  Slocum  v.    Perkins,    3    S.    &    R.        10  Bycrly  v.  Vankirk,  5  Watts  370. 
295.  "  Grimes   v.    Peroival,   9    Penn.  St. 

6  Lake  ».  Shaw,  5S.&K.  518.  135. 
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§  2177.  Notice  of  an  intended  action  against  a  justice  must  indicate 
precisely  the  cause  of  action j1  it  must  state  the  plaintiff's  cause  of 
action  with  reasonable  precision,  but  is  not  bad,  because  stated  in  lan- 
guage which  might  indicate  an  alternative  ;2  it  is  sufficient,  if  explicit 
enough  to  identify  the  injury  complained  of,  and  sought  to  be  redressed.3 
It  is  not  necessary,  that  it  should  have  all  the  form  and  accuracy  of  a 
declaration,  so  that  it  give  the  defendant  substantial  notice  of  the  cause 
of  action;4  it  need  not  state  the  kind  of  writ  intended  to  be  sued  out, 
whether  summons  or  capias,-5  nor  the  kind  of  action,  whether  trespass 
or  case  ;6  nor  the  court  in  which  the  action  will  be  brought.7  None  of 
these  particulars  are  essential  in  order  to  enable  the  justice  to  determine 
upon  the  propriety  of  making  a  tender  of  amends,  which  is  the  purpose 
of  the  notice.8  It  need  not  be  served  by  the  plaintiff's  agent  or  attorney 
in  person.9  The  fee  of  twenty  shillings  ($2.33)  for  preparing  it,  is 
taxable  in  the  bill  of  costs.10  The  following  form  of  notice  was  held 
sufficient,  in  a  case  tried  at  nisi  prius  in  1829  :n 

Philadelphia,  10  March  1829. 
To  C.  D.,  Esquire,  justice  of  the  peace  :— 

Sir: — Take  notice,  that  if  you  do  not  tender  sufficient  amends,  within 
thirty  days  from  the  date  hereof,  I  will  bring  my  action  against  you,  in 
the  supreme  court  for  the  eastern  district  of  Pennsylvania,  in  the  follow- 
ing case,  to  wit,  that  you  maliciously,  illegally,  oppressively  and  without 
probable  cause,  supported  by  oath  or  affirmation,  issued  a  warrant  dated 

the •  day  of ,  A.  d ,  directed  to  any  constable  of  the  county 

of  Philadelphia,  setting  forth,  that,  whereas,  complaint  had  that  day 
been  made  unto  you,  C.  D.,  Esquire,  one  of  the  justices  of  the  peace  in 
and  for  the  county  of  Philadelphia,  upon  the  oath  of  E.  H.,  that  I,  A. 
B.,  did,  in  a  felonious  manner,  hold  and  keep  a  one  hundred  dollar  note, 
of  the  Schuylkill  Bank,  the  property  of  E.  F.,  and,  therefore,  in  the 
name  of  the  commonwealth,  commanding  any  constable  forthwith  to 
apprehend  me,  the  said  A.  B.,  and  bring  me  before  you,  to  answer  said 
complaint,  and  to  be  further  dealt  with  according  to  law ;  that  upon  this 
warrant,  thus  maliciously,  illegally  and  oppressively  issued  by  you,  my 
body  was  arrested  and  brought  before  you,  by  G.  F.,  one  of  the  constables 

1  Jewel  v.  Howe,  3  Watts  144.  the  date  of  a  statute,  on  which  the 

2  Hansel  v.  Sproul,  7  Watts  297.  plaintiff's  intended  action  is  founded, 
8  Robinson  v.  English,  34  Penn.  St.     the  variance  is  fatal,  and  there  can  be 

324.     Bartolett    v.    Ackey,    38    Ibid,  no  recovery,  though  the  statute  be  un- 

273.  necessarily  set  out.     Stansbury  v.  Ber- 

4  Miller  v.  Smith,  12  S.  &  R.  148.  tron,  7  W.  &  S.  362.  Apple  v.  Rambo, 
McConahy  v.  Courtney,  7  Watts  491.  13  Penn.  St.  9. 

5  Mitchell  v.  Cowgill,  4  Binn.  20.  10  Collins  v.  Hunter,  1  Ash.  60. 

6  Litle  o.  Toland,  6  Binn.  83.  u  McFarlandu.  Freytag,  Phila.,  1829. 

7  Lowrie  v.  Verner,  3  Watts  317.  MS.     For  other  forms  of  notice  see  4 

8  Bates  v.  Shaw,  13  S.  &  R.  420.  Binn.  25;  6  Ibid.  83;  12  S.  &  R.  145; 
But  the  witness  must  identify  the  no-  17  Ibid.  75  ;  3  Watts  144 ;  7  Ibid.  297, 
tice  and  prove  the  time  of  service.  491,497;  7  W.  &  S.  362;  13  Penn.  St. 
Minor  v.  Neal,  1  Penn.  St.  403.  9;    34  Ibid.  324;    Binns's  Just.  (8th 

9  If,   however,  the  notice  misrecite  ed.)  520. 
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of  said  county,  at  your  office  in  the  said  county,  and  there  detained  one 
hour,  and  uutil  I  procured  bail  for  my  appearance  at  your  office  afore- 
said, on  the day  of  the  same  month  and  year,  at  10  o'clock  A.  M., 

and  until  I  entered  into  a  recognisance  with  said  bail,  in  two  hundred 
dollars,  for  my  appearance  as  aforesaid,  for  further  hearing,  &c. :  That, 
in  compliance  with  the  terms  of  the  said  recognisance,  I  attended  at  the 
time  and  place  last  aforesaid,  and  was  there  again  illegally  detained  two 

hours  more,  when  the  case  was  continued  until  the day  of  the  same 

month  and  year,  at  three  o'clock,  p.  m.,  at  the  place  last  aforesaid,  at 
which  time  and  place  I  accordingly  attended,  and  was  then  again 
illegally  detained  two  hours  more,  and  until  I  was  maliciously,  illegally 
and  without  evidence  of  probable  cause,  compelled  by  you,  to  avoid  a 
commitment  to  the  prison  of  the  city  and  county  of  Philadelphia,  to 
enter  into  a  recognisance,  with  a  surety  in  two  hundred  dollars,  for  my 
appearance  at  the  next  sessions  of  the  Mayor's  court  of  the  city  of 

Philadelphia,  there  to  be  holden  on  the  — ■ — ■  day  of a.  d. ■;,- 

and  that  you,  in  order  to  have  me  indicted  for  the  crime  of  larceny, 
maliciously,  falsely,  illegally  and  without  evidence  of  probable  cause,, 
did  return  to  the  Mayor's  court,  in  a  certificate  or  transcript  from  your 

docket,  dated  the day  of ,  A.  d. ,  a  charge  of  larceny 

against  me,  in  the  words  and  figures  following,  to  wit :  [heKe  insert  the 
same,  verbatim.']  That  in  consequence  of  your  aforesaid  malicious, 
oppressive  and  illegal  conduct,  a  bill  of  indictment,  charging  me  with 
a  felony,  in  conformity  with  your  said  return,  was  preferred  against  me, 
to  the  grand  inquest  of  the  said  commonwealth  inquiring  for  the  city 

of  Philadelphia,  at  the  said sessions  of  the  Mayor's  court  aforesaid, 

which  said  bill  of  indictment  was  by  the  said  grand  inquest  returned 

"ignoramus,"  at  the  said  sessions  of ,  A.  d.         -,  and  I  was  then 

duly  discharged  from  the  said  prosecution.  By  reason  of  all  which 
malicious,  illegal  and  oppressive  conduct  of  yours,  I  have  sustained 
material  injury  and  damage.  Your  ob't  serv't, 

A.  B. 

No. , street,  Moyamensing  township, 

Philadelphia  county. 
The  notice  may  be  indorsed  thus : — 

To  C.  D.,  Esquire,  justice  of  the  peace. 

R.  S.,  Esquire,  is  my  attorney,  his  place  of  abode  is  at  No.  — -^*, 
street,  in  the  city  of  Philadelphia. 

§  2178.  Tender  of  amends.  Notice  of  an  intended  action  having 
been  duly  given,  the  justice  has  thirty  days  to  determine  whether  he 
will  make  a  tender  of  amends  to,  the  injured  party;  and  in  computing 
the  thirty  days,  the  rule  is  to  include  the  first  day,  and  exclude  the  last; 
therefore,  where  a  notice  is  served  on  the  19th  of  May,  a  suit  com- 
menced on  the  18th  of  June,  is  not  premature.1     On  this  subject,  the 

1  Thomas  v.  Afflick,  16  Penn.  St.  14.     course,  be  given,  in  time  to  enable  the 
Notice  of  an  intended  action  must,  of     plaintiff  to  commence  suit,  after  its  ex- 
VOL.  ii. — 30 
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statute  provides  that  it  shall  be  lawful  for  such  justice,  at  any  time 
withiu  thirty  days  after  such  notice  given,  to  tender  amends  to  the 
party  complaining,  or  to  his  agent  or  attorney ;  and  in  case  the  same  is 
not  accepted,  to  plead  such  tender  in  bar  to  any  action  to  be  brought 
against  him,  grounded  on  such  writ  or  process,  together  with  the  plea 
of  not  guilty,  and  any  other  plea,  with  leave  of  the  court ;  and  if,  upon 
issue  joined  thereon,  the  jury  shall  find  the  amends  so  tendered  to  have 
been  sufficient,  they  shall  give  a  verdict  for  the  defendant.  And  in 
such  case,  or  in  case  the  plaintiff  shall  become  nonsuit,  or  shall  discon- 
tinue his  action,  or  in  case  judgment  shall  be  given  for  the  defendant 
upon  demurrer,  the  justice  shall  be  entitled  to  the  like  costs  as  he  would 
have  been  entitled  to,  in  case  he  had  pleaded  the  general  issue  only. 
And  if,  upon  issue  so  joined,  the  jury  shall  find  that  no  amends  were 
tendered,  or  that  the  same  were  insufficient,  and  also  against  the  defend- 
ant, on  his  other  pleas,  then  they  shall  give  a  verdict  for  the  plaintiff, 
and  such  damages  as  they  shall  think  proper,  which  he  shall  recover 
with  costs  of  suit.2  If,  however,  the  judge  before  whom  the  cause  was 
tried,  shall,  in  open  court,  certify  on  the  back  of  the  record,  that  the 
injury  was  wilfully  and  maliciously  committed,  the  plaintiff  shall  be 
entitled  to  double  costs.3 

§  2179.  If  the  justice  rely  upon  a  tender  of  amends  before  suit 
brought,  it  must  be  specially  pleaded ;  in  which  case  only  does  the 
statute  authorize  the  court  and  jury  to  pass  upon  the  question.4  In  a 
demand  founded  on  a  tort,  and  sounding  in  damages,  any  sum  of  money 
may  be  treated  as  amends,  if  sufficient  in  amount,  of  which  the  jury  are 
to  judge  ;5  but  where  the  action  is  for  a  specific  penalty,  given  to  the 
party  grieved,  nothing  less  than  the  amount  of  the  penalty  is  sufficient 
as  amends,  and  available  as  a  defence.6  It  is  not  necessary,  however, 
for  the  justice  to  make  a  regular  tender  of  amends,  if  the  other  party, 
by  his  conduct,  dispense  with  it,  by  a  previous  refusal  to  accept.7  And 
the  statute  provides,  that  if  the  justice  neglect  to  tender  amends,  or  have 
tendered  insufficient  amends,  before  suit  brought,  he  may,  by  leave  of 
court,  pay  into  court  such  sum  of  money  as  he  shall  see  fit,  and  there- 
upon, such  proceedings  shall  be  had  as  in  other  cases,  where  the  defend- 
ant is  allowed  to  pay  money  into  court.8 

§  2180.  Refusal  to  pay  over  moneys  collected.  If  a  justice  of 
the  peace  receive  the  amount  of  a  judgment  rendered  by  him,  or  any 
part  thereof,  and  refuse  to  pay  over  the  same  to  the  plaintiff,  or  his 
agent,  or  the  person  to  whom  it  is  owing,  it  is  a  misdemeanor  in  office : 
and  besides  the  remedy  for  such  misdemeanor,  it  is  provided  by  the  act 

piration,  before   the  limitation  of  six  injury,  is  sufficient.     1  Bao.  Abr.  41. 

months  has  run  against  his  cause  of  6  Mitchell   v.   Cowgill,   4  Binn.  25. 

action.  Lowrie  v.  Verner,  3  Watts  317.     Mc- 

2  Act  of  1772,  \  2.  Conahy  v.  Courtney,  7  Ibid.  491. 

8  Ibid.  §  6.  '  Jackson   v.   Purdue,   3   P.    &   W. 

4  Lowrie  v.  Verner,  3  Watts  317.  519. 

6  Ibid.     Payment  of    any   sum  ac-  8  Act  of  1772,  $  4.    See  supra,  §  499 

cepted  as  satisfaction  for    a  personal  et  seq. 
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of  1820,1  that  the  party  aggrieved  may  petition  the  court  of  common 
pleas  of  the  proper  county  where  the  justice  resides,  setting  forth  such 
refusal;  whereupon,  the  court  is  required  to  take  immediate  order 
therein,  by  directing  a  notice  to  issue,  directed  to  such  justice,  and  re- 
turnable forthwith,  or  at  such  certain  day  as  will  suit  the  convenience  of 
the  court,  setting  forth  the  contents  of  the  petition ;  and  on  the  return 
thereof,  with  due  proof  of  service,  if  the  justice  shall  appear  and  admit 
the  facts,  or  shall  neglect  or  refuse  to  appear,  the  court  shall  enter  judg- 
ment for  the  amount  so  retained  by  the  justice,  with  interest  from  the 
receipt  thereof,  and  four  dollars  to  the  party  aggrieved,  besides  costs. 
But  should  the  facts  be  disputed,  the  court  is  required  to  award  an  issue 
in  such  manner  as  is  calculated  to  do  justice  to  the  contending  parties ; 
and  the  whole  issue  shall  be  fully  and  fairly  tried,  and  judgment  entered 
on  the  verdict  of  the  jury,  which  shall  be  final  and  conclusive  between 
the  parties ;  and  on  judgment  being  rendered  against  the  justice,  execu- 
tion may  forthwith  issue  thereon,  without  stay ;  and  the  court  shall 
have  power  to  decree  touching  the  costs  of  the  issue,  as  to  right  and 
justice  shall  appertain.  This  statute  having  provided  a  special  and 
ample  remedy,  no  action  will  lie  before  another  justice,  for  a  sum  of 
money  collected  by  a  magistrate  in  his  official  capacity.2 

§  2181.  Actions  against  constables.  The  act  of  1772  also  provides, 
that  where  an  action  is  intended  to  be  brought  against  a  constable  or 
other  officer,  or  any  person  or  persons  acting  by  his  or  their  order,  and  in 
his  aid,  for  anything  done  in  obedience  to  any  warrant  under  the  hand  and 
seal  of  any  justice  of  the  peace,  a  demand  in  writing  of  the  perusal  and 
copy  of  such  warrant,  duly  certified  under  his  hand,  signed  by  the  party 
demanding  the  same,  must  be  made  and  left  at  the  usual  place  of  abode 
of  such  constable  or  officer,  by  the  plaintiff,  or  his  attorney  or  agent  ; 
and  before  any  such  action  can  be  brought,  a  compliance  with  said 
demand  must  have  been  neglected  or  refused  for  the  space  of  six  days 
after  such  demand.  If  such  perusal  and  copy,  certified  as  aforesaid,  be 
granted,  then,  if  the  plaintiff  sue  the  constable,  &c,  without  making  such 
justice  or  justices  who  signed  or  sealed  said  warrant,  defendant  or 
defendants,  upon  proof  of  the  warrant,  at  the  trial,  the  jury  shall  give  a 
verdict  for  the  defendant,  notwithstanding  any  defects  of  jurisdiction  in 
the  justice  or  justices  who  made  the  warrant.  And  if  the  action  be 
brought  jointly  against  the  justice  and  such  constable,  &c,  then,  on 
proof  of  such  warrant,  the  jury  shall  find  for  such  constable,  &c,  not* 
withstanding  such  defect  of  jurisdiction.  But  if  they  find  against  such 
justice  or  justices,  then  the  plaintiff  shall  recover  his  costs  against  him 
or  them,  to  be  so  taxed  by  the  proper  officer  as  to  include  such  costs  as 
the  plaintiff  is  liable  to  pay  such  other  defendant.3 

§  2182.  Where  a  constable  has  pursued  his  warrant,  he  can  be  affected 
with  want  of  jurisdiction  in  the  magistrate  only  where  he  is  sued  alone, 

1  Act  28  March  1820,  |  8  ;  7  Sm.  L.     184. 
310 ;  Purd.  872.  3  Act  of  1772,  §  6  ;  1  Sm.  L.  365 ; 

Montgomery  v.  Poorman,  6  Watts     Purd.  270. 
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having,  after  a  proper  demand,  refused  to  furnish  a  copy  of  the  warrant 
for  six  days ;  but  where  he  is  sued  jointly  with  the  magistrate,  whether 
after  demand  and  refusal  or  not,  and  has  pursued  his  warrant,  he  is 
entitled  to  an  acquittal.1  If  an  execution,  issued  by  a  magistrate  having 
a  right  to  issue  it,  be  served  by  a  constable  whose  authority  does  not 
extend  to  the  district  in  which  the  defendant  resides,  no  suit  can  be 
maintained  against  the  constable  for  an  alleged  trespass  in  executing  the 
writ,  unless  a  copy  of  it  be  previously  demanded  agreeable  to  the  act  f 
in  such  case,  the  justice  is  to  judge  who  is  the  constable  most  convenient 
to  the  defendant.  Even  though  the  execution  were  void  for  want  of 
jurisdiction  in  the  justice,  the  constable  is  entitled  to  the  protection 
of  the  act.3  So,  it  has  been  held,  that  in  a  suit  against  a  constable,  who 
had  arrested  a  man  on  civil  process,  for  assaulting  and  beating  him,  the 
plaintiff  must  show  that  he  demanded  a  copy  of  the  warrant.4  But  in 
trespass  against  a  constable,  for  levying  on  the  goods  of  a  stranger  to 
his  writ,  it  is  not  necessary  to  call  on  him  for  a  copy  of  his  warrant ;  the 
statute  was  intended  for  his  protection  only  where  the  justice  would  have 
been  liable,  and  where  he  has  acted  strictly  pursuant  to  his  writ  ;5 
therefore,  it  does  not  apply  to  an  action  against  a  constable,  for  taking 
illegal  fees,  under  color  of  an  execution.6  But  to  entitle  the  constable 
to  the  protection  of  the  statute,  he  must  prove  his  warrant  f  it  seems, 
however,  that  he  may  do  so,  under  the  general  issue.8  The  act  of  1772 
also  provides,  that  no  action  shall  be  brought  against  any  constable  or 
other  officer,  or  any  person  acting  by  his  order,  and  in  his  aid,  for 
anything  done  in  obedience  to  a  warrant  under  the  hand  and  seal  of  a 
justice  of  the  peace,  unless  commenced  within  six  months  after  the  act 
committed.9  This  limitation  does  not  apply  to  an  act  not  done  in  obe- 
dience to  the  warrant,  but  in  open  contempt  of  it  j  such  as  an  action  for 
an  escape ;  the  design  of  the  act  was  to  defend  the  officer  against  the 
consequences  of  involuntary  trespasses,  not  against  the  consequences  of 
wilful  misconduct  ;10  the  limitation  may  be  taken  advantage  of,  under 
the  general  issue.11 

VIII.   Married  women. 

§  2183.  By  the  common  law,  the  wife's  existence  was  merged  entirely 
in  that  of  the  husband  ;  so  far  as  concerned  her  capacity  to  sue  or  to 

1  Jones    v.    Hughes,    5  S.    &    R.     the  act  is  to  defend  the  officer  against 
302-3.  the  consequences  of  involuntary  tres- 

2  Varley    v.    Zahn,    11  S.    &    R.     passes,  not  against  the  consequences  of 
185.  wilful  misconduct. 

3  Keeler  v.  Neal,  2  Watts  426.  c  Keller  v.  Hammer,  Bright.  Costs 
1  Osborn  v.  Burket,  1  Bro.  343.              159. 

6  Mollisou  v.  Bowman,  3  Clark  181.  '  McGill  v.  Ash,  7  Penn.  St.  397. 

Paxon  v.  Williams,  3  B.  &  Aid.  330.  8  Kerlin  v.  Heacock,  3  Binn.  218 ; 

In  Mollison  v.  Bowman,  Judge  Lewis  Yeates,  J. 

dissents   from  the   opinion  of  Judge  9  Act  of  1772,  \  7. 

Rush,  in  Osborn  v.  Burket,  1  Bro.  343.  10  Lantz  v.  Lutz,  8  Penn.  St.  405-6. 

And  in  Lantz  v.  Lutz,  8  Penn.  St.  406,  "  Prather  v.   Connelly,  9    S.   &  R. 

Gibson,  C.  J.,  says  that  the  design  of  14. 
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be  sued,  with  one  or  two  exceptions,  she  had  no  independent  existence. 
Thus,  even  where  a  chattel,  which  belonged  to  the  feme  before  marriage, 
was  left  by  her  with  her  father,  from  whom  it  was  taken  by  the  defend- 
ant, it  was  held,  that  the  wife  could  not  join  with  the  husband  in  bring- 
ing replevin  for  the  chattel,  and  that  the  objection  might  be  taken  on 
the  trial,  although  the  defendant  had  pleaded  property  in  himself;1  so, 
husband  and  wife  could  not  bring  replevin  for  timber  cut  on  their  joint 
property  ;  he  must  have  brought  it  in  his  own  name  only.2  But  the  wife 
could  be  joined  with  the  husband  in  ejectment  for  her  land ;  and  unless 
named  in  the  narr.,  she  was  not  a  party,  though  named  in  the  title  of  the 
suit.3  On  the  other  hand,  it  was  well  settled,  that  a  wife  could  not  be 
joined  with  her  husband  as  a  defendant,  in  an  action  founded  upon  a 
contract  or  promise  express  or  implied,  except  where  she  had  made 
the  contract,  or  promise,  or  done  the  act  from  which  it  is  to  be  implied, 
before  coverture ;  but  in  every  such  case,  she  must  have  been  joined.4 
Thus,  in  an  action  of  assumpsit  against  a  husband  and  wife,  the  latter  of 
whom  was  administratrix  of  the  goods,  &c,  of  an  intestate,  to  recover  a 
distributive  share  of  the  estate,  if  the  wife  died  pending  the  suit,  it 
abated,  and  the  husband  was  not  further  liable.5  But  the  act  of  1848, 
commonly  called  the  married  woman's  act,  and  its  supplements,  have 
made  material  alterations  in  the  law  upon  this  subject. 

§  2184.  Actions  by  married  women.  Since  the  passage  of  the  act 
of  1848,  a  married  woman  is  to  be  regarded  as  a  feme  sole,  with  respect 
to  her  separate  estate  ;6  and  actions  touching  or  concerning,  or  for  the 
recovery  of,  any  property,  real,  personal  or  mixed,  belonging  or  secured 
to  any  married  woman,  by  virtue  of  that  statute,  may  be  brought  in 
the  names  of  such  married  woman  and  her  husband,  to  her  use ;  and 
a  recovery  in  such  suit  is  for  the  exclusive  benefit  of  such  married 
woman.7  This  act,  however,  does  not  empower  her  to  maintain  an 
action  of  debt,  by  next  friend,  against  her  husband,  on  a  contract  made 
during  coverture  ;8  but  in  all  cases  in  which  a  wife  has  been  deserted, 
abandoned  or  driven  from  her  home,  by  her  husband,  she  is  enabled,  by 
a  recent  statute,  to  bring  suit  against  her  husband,  or  any  other  person, 
without  the  intervention  of  a  next  friend  f  she  may  also  recover,  by 
action,  her  separate  earnings  or  property.1"  The  statute,  however,  does 
not  enable  a  married  woman  to  maintain  an  action  of  covenant  against 
her  husband  for  the  breach  of  an  ante-nuptial  contract;11  and  she  cannot 

1  Seibert  v.  McHenry,  6  Watts  301.  with  a  married  woman  is  bound,  though 
See  supra,  \  1678.  she  would  not  be  liable  to  suit.    Kahn 

2  Fairchild  v.  Chastelleux,  8  "Watts  v.  Piokard,  5  W.  N.  C.  537 ;  s.  o.  2 
412;  s.  c.  1  Penn.  St.  176.  Ibid.  95.     Mansley  v.  Smith,  6  Phila. 

3  Atkinson  v.  Kittenhouse,  5  Penn.  223. 

St  103  8  Bitter  v.  Hitter,  31  Penn.  St.  396. 

4  Nutz  v.  Reutter,  1  Watts  233.  9  Act  11  June  1879,  P.  L.  126.    The 

5  ibid.  statute  makes  her  liable  to  costs,  as  in 

6  Cummines's  Appeal,  11  Penn.  St.  case  of  any  other  plaintiff. 

272  10  Act  11  April  1856,  J  3.  P.  L.315; 

'Act  25   April   1850,   §39,   P.   L.     Purd.  1009. 
576  ■  Purd.  1007.     One  who  contracts       u  Miller  v.  Miller,  44  Penn.  St.  170. 
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maintain  an  action  against  him  for  her  separate  property,  unless  she 
had  such  cause  for  leaving  him  as  would  be  ground  of  divorce  j1  nor 
can  she  sue  him  on  an  agreement  for  separate  maintenance.2  But,  in 
the  absence  of  fraud,  she  may  issue  execution  upon  a  judgment  con- 
fessed by  her  husband  in  her  favor,  with  his  consent.3  A  married 
woman  cannot  sue  for  a  personal  tort,  in  the  name  of  her  husband  and 
herself,  without  his  consent  ;4  nor  can  she  sue  for  slander,  in  her  own 
name,  if  she  have  separated  from  her  husband,  without  cause.5  Since 
the  passage  of  the  act  of  1872,6  however,  she  may  sue  for  her  separate 
earnings,  in  the  name  of  herself  and  husband  ;  in  such  case,  he  is  only  a 
nominal  party,  and  her  warrant  of  attorney  is  sufficient.7 

§  2185.  Actions  against  married  women.  The  act  of  1848  pro- 
vides, that  a  husband  shall  not  be  liable  for  the  debts  of  his  wife,  con- 
tracted before  marriage ;  but  that  her  separate  property  shall  continue 
liable  for  debts  so  contracted  ;8  and  that  where  judgment  shall  be  reco- 
vered against  husband  and  wife,  for  the  torts  of  the  wife,  execution  shall 
first  be  had  against  the  property  of  the  wife.9  Much  might  be  written 
as  to  the  powers  of  a  married  woman  under  that  act,  with  reference  to 
her  separate  estate,  and  as  to  the  liability  of  the  husband  for  her  debts, 
contracted  after  marriage,  in  a  separate  business  carried  on  by  her  with 
his  assent;  but  these  topics  are  entirely  foreign  to  a  work  on  practice; 
if  such  liability  exist,  it  is  enforceable  in  a  separate  action  against  the 
husband  ;10  but  what  we  propose  to  consider  in  this  place,  is  the  practice, 
in  an  action  to  enforce  the  liability  of  a  married  woman  upon  a  contract 
entered  into  by  herself,  and  the  mode  of  charging  her  separate  estate.11 
The  statute  provides,  that  where  debts  may  be  contracted  for  necessaries, 
for  the  support  and  maintenance  of  the  family  of  any  married  woman, 
it  shall  be  lawful  for  the  creditor  to  institute  a  suit  against  the  husband 
and  wife,  for  the  price  of  such  necessaries,  and  after  obtaining  a  judg- 
ment, have  an  execution  against  the  husband  alone ;  and  if  no  property 
of  the  husband  be  found,  the  officer  shall  so  return,  and  thereupon,  an 
alias  execution  may  be  issued,  which  may  be  levied  upon  and  satisfied 

1  May  v.  May,  62  Perm.  St.  206.  9  Act  11  April  1848.  §  6,  P.  L.  356 ; 

2  Marshall  v.  Marshall,  1  W.  N.  C.     Purd.  1005. 

388.  10  The  act  of  1848  is  not  to  be  con- 

s  Rose  v.  Latshaw,  7  W.  N.  C.  143.  strued  so  as  to  increase-  the  husband's 

And  see  Shade  v.  Shade,  5  Clark  493.  liability  for  the  contracts  of  his  wife. 

4  Clark  v.  Koch,  9  Phiia.  109.  Act   11    April    1856,   \  2,   P.  L.  315; 

B  Smith  v.  Smith,  45  Penn.  St.  403.  Purd.  1009. 

In  New  York,  it  is  held,  that  where  it  "  A  married  woman  is  empowered  to 

is  provided  by  statute,  that  a  married  contract  debts  for  the  improvement  of 

woman   may  sue  without  joining  her  her  separate  estate.     Mahon  i>.  Gorm- 

husband,   the   joinder  of   him  as  co-  ley,  24  Penn.  St.  80.     Heugh  i\  Jones, 

plaintiff  is  error.     Rumsey  v.  Lake,  55  32  Ibid.  432.      Murray  r.  Keyes,  35 

How.  Pr.  339.  Ibid.    384.      Lippincott    v.    Hopkins, 

6  Act  3  April  1872,  P.  L.  35  ;  Purd.  57  Ibid.  328.     But  not  for  money  bor- 

1010.  rowed  for  such  purpose,  unless  shown  to 

'  Bowler  v.  Titus,  2  W.  N.  C.  184.  have  been  actually  so  applied.  Heugh 

8  See  Glyde  v.  Keister,  32  Penn.  St.  v.  Jones,  ut  supra. 
85.     Bear  v.  Bear,  33  Ibid.  529. 
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out  of  the  separate  property  of  the  wife,  secured  to  her  under  the  provi- 
sions of  the  act.  But  judgment  shall  not  be  rendered  against  the  wife, 
in  such  joint  action,  unless  it  shall  have  been  proved,  that  the  debt  sued 
for  was  contracted  by  the  wife,  and1  incurred  for  articles  necessary  for 
the  support  of  the  family  of  the  said  husband  and  wife.2 

§  2186.  In  an  action  to  charge  a  married  woman's  separate  estate, 
under  the  statute,  the  husband  must  be  joined  ;3  so  also,  he  must  be 
joined  in  an  action  against  her  executors,  for  necessaries  furnished  in  her 
lifetime.4  But  if  the  husband  have  deserted  or  separated  himself  from 
his  wife,  and  is  absent  from  and  living  out  of  the  county,  so  that  he 
cannot  be  served  with  process  within  the  same,  and  such  desertion,  sep- 
aration or  absence  have  continued  for  one  year  or  more,  then  the  wife 
may  be  sued  alone,  for  necessaries  for  the  support  and  maintenance  of  her 
family,  or  for  repairs  and  improvements  to  her  separate  estate,  made  at 
her  request.5  The  plaintiff  must,  either  in  his  declaration  or  replication, 
set  forth  such  facts  as  bring  the  case  within  some  one  of  the  exceptions  of 
the  act;  if  he  declare  generally,  the  plea  of  coverture  is  primd  facie  a 
bar.6  It  is  only  necessary,  however,  to  prove  that  the  claim  is  for  neces- 
saries for  the  support  of  the  family,  and  that  they  were  purchased  by  her, 
or  by  some  person  authorized  by  her.7  The  question  of  the  husband's 
insolvency  only  arises  on  the  execution  ;8  as  his  property  must  be  first 
exhausted,  before  recourse  can  be  had  to  the  separate  property  of  the 
wife.9  Whether  necessaries  were  purchased  by  a  married  woman  on  her 
credit,  and  whether  the  goods  were  necessaries,  is  for  the  jury.10  A  mar- 
ried woman  may  charge  her  separate  estate  with  a  debt  contracted  for 
the  board  and  education  of  her  children.11  It  has  been  held,  that  a  scire 
facias  cannot  be  sustained  upon  a  judgment  obtained  against  a  married 
woman,  before  a  justice,  and  filed  in  the  common  pleas,  unless  it  affirm- 
atively appear  that  the  debt  was  contracted  by  the  wife  for  necessaries.12 

1  The  word  is  "or"  in  the  statute,     Purd.  2136. 

but  it  is  to  be  read  "and."    The  plain-  6  Imhoffu.  Brown,  30  Penn.  St.  504. 

tiff,  in  an  action  against  husband  and  Murray  v.  Keyes,  35  Ibid.  384.     Parke 

wife,  must  aver  and  prove,  not  only  v.    Kleeber,   37   Ibid.  251.     Berger  v. 

that  the  debt  was  incurred  for  necessa-  Clark.  79  Ibid.  340.     And  see  Bowler 

ries  for  the  support  and  maintenance  v.  Titus,  6  W.  N.  C.  384. 

of  the  family,  but  that  it  was  contracted  '  Bear's   Estate,   60  Penn.  St.  430. 

by  herself.    Murray  v.  Keyes,  35  Penn.  Rigoney  v.  Neiman,  73  Ibid.  330. 

St.    384.     Parke  v.  Kleeber,   37  Ibid.  8  Davidson  v.  McCandlish,  69  Penn. 

251.      Berger  v.   Clark,  79  Ibid.  340.  St.  169. 

Cummings  v.  Miller,  3  Gr.  146.     Proc-  9  O'Malley  v.  Dempsey,  3  Leg.  Gaz. 

tor  v.  Aitken,  6  Phila.  580.  225.     Stiles  v.  Jeffries,  8  Phila.  303. 

2  Act  of  1848,   I  8.     Where  a  wife  10  Parke  ».  Kleeber,  37  Penn.  St.  251. 
is  liable  to  suit  by  adversary  process,  Rigoney  v.  Neiman,  73  Ibid.  330. 

she  and  her  husband  may  agree  to  an  u  Reed's  Estate,  4  Phila.  375.     But 

amicable  action.     Gratz  v.  Phillips,  1  her  estate  is  not  liable  for  medical  ser- 

P.  &  W.  333.  vices,  rendered  on   her   husband's  re- 

s  Lippincott  v.  Hopkins,  57  Penn.  St.  tainer.     Sawtelle's  Appeal,  84  Penn. 

328.                            '  St.  306. 

1  Musgrave  v.  Sartori,  9  Pitts.  L.  J.  n  Glenn  v.  Bracey,  7  Leg.  Gaz.  174 ; 

355.  s.  c.  22  Pitts.  L.J.  183.     Every  judg- 

6  Act   12  June    1878,    P.  L.   206  ;  ment  against  a  married  woman  which 
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When  an  action  is  brought  against  husband  and  wife,  with  a  view  of 
charging  the  wife's  separate  estate,  she  may  appeal  from  an  award, 
without  her  husband  joining;  and  thereafter  the  action  proceeds  against 
her  alone,  and  if  she  succeed  on  the  trial,  she  recovers  costs.1  An 
attachment-execution  cannot  issue  on  a  judgment  against  husband  and 
wife,  until  an  execution  has  first  issued  against  the  husband  and  been 
returned  unsatisfied  ;  such  writ  is  an  alias  execution,  within  the  meaning 
of  the  statute.2  A  married  woman,  whose  husband  has  deserted  her 
cannot  be  made  personally  liable  for  boarding,  until  her  husband's  estate 
has  first  been  exhausted  ;3  nor  can  she  give  a  valid  judgment-note  for  a 
debt  so  contracted.4 

§  2187.  Feme  sole  traders.  As  there  is  no  feme  sole  trading  in  Penn- 
sylvania, but  what  falls  within  the  provision  of  some  statute,5  we  must 
look  to  the  acts  of  assembly  for  the  definition  and  powers  of  such 
traders.  The  first  statute  upon  this  subject  was  that  of  1718,6  which 
provides,  that  where  any  mariners,  or  others,  shall  go  to  sea,  leaving  their 
wives  at  shop-keeping,  or  to  work  for  their  livelihood  at  any  other  trade, 
all  such  wives  shall  be  deemed,  adjudged  and  taken  as  feme  sole  traders. 
The  act  of  18557  extends  the  rights  and  privileges  oi'feme  sole  traders,  and 
subjects  to  the  liabilities  thereof,  the  wives  of  such  persons  as,  from 
drunkenness,  profligacy  or  other  cause,  shall  neglect  or  refuse  to  provide 
for,  or  shall  desert  them.  And  in  order  that  creditors,  purchasers  and 
others  may,  with  certainty  and  safety,  transact  business  with  a  married 
woman,  under  such  circumstances,  it  provides,  that  she  may  present  her 
petition  to  the  court  of  common  pleas  of  the  proper  county,  setting  forth, 
under  affidavit,  the  facts  which  authorize  her  so  to  act,  and  if  sustained 
by  the  testimony  of,  at  least,  two  respectable  witnesses,  and  the  court  be 
satisfied  of  the  justice  and  propriety  of  the  application,  it  may,  upon  such 
notice  as  shall  be  directed,  make  a  decree,  and  grant  her  a  certificate, 
that  she  shall  be  authorized  to  act,  have  the  power,  and  transact  business 
as  a  feme  sole  trader ;  and  such  certificate  shall  be  conclusive  evidence 
of  her  authority,  until  revoked  for  cause,  upon  the  petition  of  the  next 
friend  of  her  children.  The  act  of  18728  secures  to  married  women  the 
proceeds  of  their  separate  earnings,  whether  as  wages  of  labor,  salary, 
property,  business  or  otherwise,  provided  they  first  present  to  the  proper 
court  of  common  pleas,  a  petition,  on  oath  or  affirmation,  stating  their 
intention  to  claim  the  benefits  of  the  act,  which  the  court  shall  direct 

does  not  show  her  liability  ou  its  face,  tered  into  a  recognisance  for  a  Btay  of 

is  void.    Swayne  v.  Lyon,  67  Penn.  St.  execution  thereon,  is  bound.     Schoyer 

436.  v.  Jones,  26  Pitts.  L.  J.  167. 

1  Murray  v.  Keyes,  35  Penn.  St.  6  Jacobs  v.  Featherstone,  6  W,  i,  S. 
384.     Lippincott  v.  Hopkins,  57  Ibid.  346. 

328.  6  Act  22  February  1718,  1  Sm.  L. 

2  Franklin  v.  Rush,  1  Phila.  571.  99  ;  Purd.  692. 

3  Cleaver  v.  Scheetz,  70  Penn.  St.  '  Act  4  May  1855,  12,  P.  L.  430: 
496.  Purd.  692. 

4  Wallace  ».  Gibbs,  1  W.  N.  C.  446.  «  Act  3  April  1872,  P.  L.  35 ;  Purd. 
Though  a  judgment  against  a  feme  1010.  And  see  Spier's  Appeal,  26  Penn. 
covert  may  be  void,  one  who  has  en-  St.  233. 
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to  be  filed,  and  recorded  in  the  office  for  recording  of  deeds ;  and  such 
record  is  conclusive  evidence  of  their  right.  But  in  any  suit  concerning 
such  property,  the  party  claiming  the  same,  shall  have  the  burden  of 
showing  title  and  ownership,  in  the  first  instance.1 

§  2188.  The  act  of  1718  provides,  that  such  feme  sole  traders  may  sue 
and  be  sued,  plead  and  be  impleaded  at  law,  in  any  court  or  courts, 
during  their  husbands'  natural  lives,  without  naming  their  husbands  in 
such  suits,  pleas  or  actions ;  and  that  when  judgments  are  given  against 
such  wives,  for  any  debts  contracted,  or  sums  of  money  due  from  them, 
since  their  husbands  left  them,  executions  shall  be  awarded  against  the 
goods  and  chattels  in  the  possession  of  such  wives,  or  in  the  hands  or 
possession  of  others,  in  trust  for  them,  and  not  against  the  goods  and 
chattels  of  their  husbands,  unless  it  appear  to  the  court  that  such  wives 
have,  out  of  their  separate  stock  or  profit  of  their  trade,  paid  debts 
which  were  contracted  by  their  husbands,  or  laid  out  money  for  the 
necessary  support  of  themselves  and  children ;  in  which  case,  execution 
shall  be  levied  upon  the  estate,  real  and  personal,  of  such  husbands,  to 
the  value  so  paid  or  laid  out,  and  no  more.  Under  this  statute,  a  feme 
sole  trader  can  maintain  an  action  in  her  own  name,  for  a  distributive 
share  of  her  ancestor's  estate.2  And  she  may  be  sued,  without  Darning 
her  husband,  for  debts  contracted,  either  in  the  course  of  her  trade,  or 
for  the  maintenance  of  herself  and  children,  whether  the  same  be  by 
simple  contract  or  by  specialty  ;3  so,  a  feme  sole  trader,  owner  of  real 
estate,  may  be  sued  for  repairs,  done  by  her  order,  without  joining  her 
husband.4  Under  the  act  of  1855,  a  married  woman  may  show  the  ex- 
istence of  circumstances  which  bring  her  within  the  provisions  of  the  act, 
and  entitle  her  to  the  privileges  of  a  feme  sole  trader,  though  she  have 
not  obtained  a  decree  to  that  effect,  under  the  fourth  section  f  but  with- 
out such  decree,  she  cannot  be  held  liable  as  such  ;6  the  rights  and 
privileges  of  a  married  woman,  deserted  by  her  husband,  are  not  cor- 
relative with  her  liabilities,  under  the  statute,  but  are  more  extensive ; 
her  liability  for  debts  contracted  arises  from  her  pursuing  some  business, 
at  which  she  works  for  a  livelihood.7  A  married  woman  whose  husband, 
by  reason  of  sickness,  is  unable  to  support  her,  is  not  a  feme  sole  trader, 
within  the  meaning  of  the  statute,  though  she  carries  on  a  business  for 
herself.8  The  statutes  relating  to  feme  sole  traders  do  not  enable  such 
woman  to  incur  an  obligation  as  surety ;  it  not  being  shown  to  be  neces- 
sary for  the  prosecution  of  her  separate  business  or  profession.9     The  act 

1  A     married     woman,    except     as         3  Burke  v.  Winkle,  2  S.  &  R.  189. 
against  creditors,  is  only  bound  to  es-         *  Winternitz  v.  Porter,  86  Penn.  St. 
tablish  her  title  by  the  ordinary  degree     35. 

of  proof.     Sawtelle's  Appeal,  84  Penn.  6  Black  v.  Tricker,  59  Penn.  St.  13. 

St.  306.  6  Hentz  v.  Clawson,  34  Leg.  Int.  5. 

2  "Valentine  v.  Ford,  2  Bro.  193.     It  7  Cleaver  v.   Seheetz,  70  Penn.  St. 
must  be  borne  in  mind,  that  an  action  496 ;  s.  c.  8  Phila.  3. 

at  common  law  will  not  now  lie,  for  a         8  Weiler  v.  Greiner,  34  Leg.  Int.  13. 

distributive  share;  the  remedy  being  King  v.  Thompson,  87  Penn.  St.  305. 
exclusively  in  the  orphans'  court.    See         *  Cochran  v.  Garrettson,  1  Leg.  Gaz 

supra,  \  2160  K.  218. 
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of  1872  relieves  a  husband  from  liability  for  the  debts  of  a  wife,  doing 
business  under  that  statute.1 

§  2189.  The  act  of  1718  contains  a  further  provision,  that  if  an  absent 
husband,  having  his  health  and  liberty,  stay  away  so  long  from  his  wife 
and  children,  without  making  provision  for  their  maintenance,  that  they 
are  likely  to  become  chargeable  to  the  public  authorities ;  or  if  such 
husband  shall  live  in  adultery,  or  cohabit  unlawfully  with  another 
woman,  and  refuses  and  neglects,  within  seven  years,  to  return  to,  and 
cohabit  with  his  wife ;  then  and  in  every  such  case,  the  estate  of  such 
husband  shall  be  liable  to  be  taken  in  execution  to  satisfy  any  sum  or 
sums  of  money,  which  the  wives  of  such  husbands,  or  the  guardians  of 
their  children,  shall  necessarily  expend  or  lay  out  for  their  support  and 
maintenance ;  which  execution  shall  be  founded  upon  process  of  attach- 
ment against  the  estate,  wherein  the  absent  husband  shall  be  made 
defendant.  As  the  act  of  1855  has  conferred  upon  married  women, 
deserted  by  their  husbands,  all  the  remedies  given  by  the  act  of  1718, 
such  wife  can  sue  her  husband  for  moneys  expended  in  support  of  her- 
self and  children,  by  attachment  of  the  husband's  property.  It  is  not 
necessary,  in  such  case,  that  the  husband  should  be  a  mariner;  nor  that 
she  should  have  been  decreed  a,  feme  sole  trader;  nor  that  she  should  get 
her  living  by  shop-keeping ;  nor  that  the  husband  should  cohabit  with 
another  woman.2  The  right  results  from  proof  that  she  has  been 
thrown  upon  her  own  resources  for  support,  from  any  cause,  and  that 
her  husband  has  deserted  or  neglected  to  provide  for  her.3 

1  Adams  v.  Levy,  3  W.  N.  C.  543.         120. 

2  Reilley  v.  Reilley,  4  Brewst.  169.  s  Conley  v.  Bentley,  87  Penn.  St 
Rol'iunim    v.    Rohrman,  35  Leg.  Int.     40. 


CHAPTER  XL. 
Of  Amendments. 

Amendments  at  common  law,  $  2190.  Amendment  of  the  declaration,  <S  2198-9. 

Defects  cured  by  verdict,  §  2191.  Of  the  plea,  \  2200-1. 

Statutes  of  jeofail,  \  2192.  Names,  $  2202. 

Amendment  of  process,  $2193.  Parties,  $2203-4. 

Of  the  sheriff's  return,  \  2194.  Form  of  action,  \  2205. 

Of  the  record,  $  2195.  Practice,  \  2206. 

Statutes  of  amendment,  $2196-7. 

§  2190.  At  common,  law.  At  common  law,  the  court  may  amend, 
in  all  cases,  whilst  the  proceedings  are  in  paper,  that  is,  until  judg- 
ment signed,  and  duriug  the  term  in  which  it  is  signed;  for,  until 
then,  the  proceedings  are  considered  as  only  in  fieri,  and,  consequently, 
subject  to  the  control  of  the  court.1  There  is  no  difference  in  this 
respect  between  penal  and  other  actions  ;2  and  the  court  will  accordingly 
permit  the  plaintiff  in  a  penal  action  to  amend,  even  after  the  time 
limited  for  bringing  another  action,  provided  there  have  been  no  unneces- 
sary delay  upon  his  part,  and  that  the  amendment  required  introduce 
no  new  cause  of  action.3  After  the  term  of  which  judgment  is  signed, 
the  pleadings,  &c,  it  used  to  be  thought,  could  not  be  amended  at  com- 
mon law,  but  by  virtue  of  the  statutes  of  amendment  only  ;4  but  this 
notion  is  now  exploded,  the  discretion  of  the  court  being  held  to  be 
unrestrained  by  the  confines  of  the  term.5  The  common-law  power  of 
the  courts  is  adequate  to  the  amendment  of  the  record,  by  transferring 
to  the  proper  cause  proceedings  which  had  been  misplaced  by  an  undis- 
covered blunder  of  the  clerk,  which,  if  it  led  no  one  into  a  surprise  that 
induced  him  to  slip  his  time  for  the  exercise  of  a  right,  gives  no  one  a 

1  3  Bl.  Com.  407.  amendments,  between  penal  and  other 

5  Emanual  v.  Maulsby,  Dist.  Court,  actions.    Bennet  v.  Smith,  1  Burr.  402. 

Phila.,    11    March    1848.       Rule     to  1  Chit.  PI.  358.     Jones  v.  Ross,  2  Dall. 

show  cause  why  plaintiff  should   not  143.     And,  in  Pennsylvania,  it  is  now 

amend  his  narr.     Per  curiam.     It  ap-  a  matter  of  right ;   for  the  act  of  21 

pears  by  the  original  declarations  in  March  1806,  $  6,  makes  no  exception  in 

these  two  oases,  that  they  are  qui  tarn  favor  of  such  actions.  Griffith  v.  Eshel- 

actions,  instituted  to  recover  the  pen-  man,  4  Watts  55.     Megargell  v.  Hasde- 

alty  given  by  the  2d  section  of  the  act  ton   Coal   Co.,   8  W.  &  S.  347.     Rule 

2  March  1723,  for  taking  more  than  absolute. 

legal  interest.     The  defendant  has  de-  3  Richards  v.  Brown,  1  Doug.  109. 

murred  to  the  narr.  specially,  and  as-  And  see  Beates  v.  Retallick,  23  Penn. 

signed  as  cause  of  demurrer,  the  want  St.  288.     Low  v.  Little,  17  Johns.  346. 

of  the  usual  and  formal  breach  ;  this  Barber  v.  McHenry,  6  Wend.  516. 

defect  the  plaintiff  now  asks  leave  to  4  Co.  Litt.  260. 

amend.     In  general,  there  is  no  differ-  5  Rhoads     v.     Commonwealth,     15 

ence,  as  to  the  practice   of  allowing  Penn.  St.  276. 
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right  to  complain  of  the  correction  of  it.1  Amendments  are  with  us 
liberally  permitted,  where  the  justice  of  the  case  requires  them,  and  no 
injury  is  thereby  inflicted  on  the  adverse  party  ;2  where  this  discretion 
has  been  exercised  in  the  conduct  of  a  cause  depending  in  the  common 
pleas,  the  supreme  court  will  not  interfere,  unless  it  be  apparent  that  a 
plain  mistake  has  been  committed  ;3  and  the  regularity  of  an  amendment, 
made  by  a  court  of  competent  jurisdiction,  of  its  own  records,  cannot  be 
inquired  into  collaterally.4 

§  2191.  Defects  cured  by  verdict.  Many  defects  in  pleading  are 
aided  by  a  verdict  on  the  merits,  at  common  law,  and  others  are  cured 
by  the  statutes  of  jeofail,  neither  of  which  are  affected  by  the  statutes 
of  amendment.5  When  there  is  any  defect,  imperfection  or  omission,  in 
any  pleading,  whether  in  substance  or  in  form,  which  would  have  been 
a  fatal  objection  upon  demurrer ;  yet,  if  the  issue  joined  be  such  as  neces- 
sarily required,  on  the  trial,  proof  of  the  facts  so  defectively  or  imper- 
fectly stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give  the  verdict,  or  the  jury 
would  have  given  it ;  such  defect,  imperfection  or  omission  is  cured  by 
verdict,  at  common  law,  or,  in  the  phrase  often  used  upon  the  occasion, 
such  defect  is  not  a  jeofail  after  verdict.6  If  the  declaration  set  forth 
a  good  cause  of  action,  though  defectively  stated,  it  is  good  after  verdict  ;7 
it  is  a  general  rule,  that  a  verdict  will  aid  a  title  defectively  set  out, 
but  not  a  defective  title.8  Mistakes  and  defects  in  proceedings  are  also 
often  aided  by  the  acts  of  the  opposite  party.  Thus,  where  a  declaration 
is  defective  in  point  of  form,  the  defect  is  frequently  cured  by  the  defend- 
ant, in  his  plea,  admitting  that  which  was  omitted  or  defectively  stated 
in  the  declaration ;  for,  by  admitting  it,  he  waives  all  objections  to  the 
omission  or  defective  statement ;  so,  too,  a  defect  in  the  plea  may  be 
aided  by  the  replication  ;  and  one  in  the  latter  form  of  allegation,  by  the 
rejoinder.9 

§  2192.  Jeofails.  It  is  unnecessary,  in  this  place  to  refer  to  the  Eng- 
lish statutes  of  jeofail  ;10  but  our  act  of  1806  provides,  that  no  suit  shall 
be  set  aside  for  informality,  if  it  appear  that  the  process  issued  in  the 
name  of  the  commonwealth,  for  moneys  due  or  owing,  or  for  -damages 
by  trespass  or  otherwise,  as  the  case  may  be,  and  that  said  process  was 
served  on  the  defendant  by  the  proper  officer  and  in  due  time.11     So,  the 

1  Sweeny  v.  Delany,  1  Perm.  St.  '  Cornelius  v.  Molloy,  7  Penn;  St. 
320.  293,  301.     And  see  the  cases  on  this 

Steffy    v.  Carpenter,  37  Penn.  St.     subject   collected   in   Bright.  Dig.,  ui 


41. 


supra. 


s  Weidner  v.  Matthews,  11  Penn.  St.  8  Tidd  919,  and  cases  cited. 

340.     See  Benner  v.  Frey,  1  Binn.  369.  9  Zerger  v.  Sailer,  6  Binn.  24.  United 

Bailey  v.  Musgrave,  2  S.  &  R.  219.  States   v.   Morris,  10  Wheat.  286.     1 

4  Hamilton   v.    Seitz,   25  Penn.  St.  Chit.  PL  547. 
227.  Cromwell  v.  Bank  of  Pittsburgh,  )0  See  Tidd  923. 

2  Wall.  Jr.  C.  C.  586.  ll  Act   21  March  1806,  J6;   4   Sm. 

5  Morrison  v.  Moreland,  15  S.  &  R.  L.  329 ;  Purd.  68.     This  statute  cures 
62;  Huston,  J.  defects   of   form    only,    not  those   of 

6  1  Saund.  228'a.     See  Bright.  Dig.,  substance.     Lewis  v.  'Ewing,  3  S.  &  R. 
tit.  "Pleading,"  XXVI.  44. 
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act  of  1814  provides,  that  no  verdict  shall  be  set  aside,  nor  any  judgment 
arrest  or  reversed,  for  any  defect  or  error  in  the  precept  issued  for  any 
court,  or  in  the  venire  issued  for  summoning  and  returning  of  jurors,  or 
for  any  defect  or  error  in  drawing,  summoning  or  returning  any  juror, 
or  panel  of  jurors;  but  a  trial,  or  an  agreement  to  try  on  the  merits,  or 
pleading  the  general  issue,  shall  be  a  waiver  of  all  such  errors  and 
defects.1  And  the  statute  of  1872  enaets,  that  no  verdict  shall  be  set 
aside,  by  reason  of  the  want  of  a  declaration  or  plea,  or  from  defective- 
ness or  indefiniteness  in  the  form  of  such  verdict ;  but  the  court  shall 
have  power,  at  any  time,  to  direct  the  filing  of  a  declaration,  the  enter- 
ing of  a  plea,  or  the  filing  of  such  description,  or  amended  description, 
if  in  an  action  of  ejectment,  as,  in  the  judgment  of  the  court,  shall 
make  the  pleadings  and  record  conform  to  what  was  tried  before  the 
jury,  and  found  by  the  verdict.2  If  the  parties  go  to  trial  without  a 
formal  issue,  it. is  an  agreement  to  waive  matters  of  form,  and  try  on 
the  merits.3 

§  2193.  Amendment  of  process.  The  amendment  of  process  is  at 
common  law,  and  not  under  the  statutes ;  and,  therefore,  as  a  general 
rule,  there  must  be  something  to  amend  by.  Thus,  a  clerical  error  in  a 
scire  facias  against  the  sheriff  and  his  sureties,  may  be  amended  by  the 
praecipe  and  record  ;4  a  scire  facias  against  bail  may  be  amended  by 
the  record,  after  error  brought  ;5  a  scire  facias  to  revive  a  judgment, 
after  nul  tiel  record  pleaded  ;6  and  such  writ  may  be  amended,  on  the 
trial,  to  make  it  conform  to  the  original  judgment.7  So,  a  habeas  corpus 
for  the  removal  of  a  cause  may  be  amended  by  the  prcecipe  ;8  and  a  rule 
of  reference,  by  the  agreement  to  refer.9  The  law  is  the  same,  in  refer- 
ence to  final  process  :  the  teste  and  return  of  a  venditioni  exponas  may 
be  amended  by  the  prozcipe  ;10  the  teste  of  an  execution,  if  erroneous, 
may  be  amended,  though  executed  j11  and  a  clerical  error  in  final  process 
may  be  amended,  even  after  error  brought.12  So,  a  clerical  error  in  a 
levari  facias  may  be  amended,  after  a  sale  ;13  and  a  fi.  fa.,  correctly 
indorsed,  but  the  body  of  which  relates  to  a  different  suit,  may  be 
amended,  after  a  sale  under  a  venditioni  exponas,  and  the  purchaser  will 
take  a  good  title  ;14  so,  also,  the  return-day  of  an  attachment  may  be 
amended  by  the  prcecipe.15     A  writ  of  error  also  may  be  so  amended  by 


1  Act  21  February  1814,  6  Sm.  L.  '  Maus  v.  Maus,  5  Watts  315. 
Ill  ;  Purd.  1463.  See  Weidel  v.  Rose-  s  Benner  v.  Frey,  1  Birm.  366. 
bury,  13  S.  &  R.  178.  °  Elliott  v.  Elliott,  1  Dall.  379. 

2  Act   14   March   1872,    P.    L.    25;        ,0  Shoemaker  v.  Knorr,  1  Dall.  197. 
Purd.  70.  n  Baker    v.    Smith,   4   Yeates    185. 

s  Lewisburg,    Centre     and     Spruce  Berthon  v.  Keeley,  Ibid.  205. 
Creek  Railroad  Co.  v.  Stees,  77  Penn.        12  Peddle  v.  Hollinshead,  9  S.  &  R. 

St.  332.  277.     De  Hass   v.  Bunn,  2  Penn.  St. 

4  Rainey  v.  Commonwealth,  10  Watts  335.     Sickler  v.  Overton,  3  Ibid.  325. 

343.     Griffith   v.  Eshleman,  9  L.  Bar  Schnader  v.  Bitzer,  9  L.  Bar  37. 
61.  13  Mohn  v.  Hiester,  6  Watts  53. 

6  Burrows    v.    Heysham,    1'    Dall.        "  Owen  v.  Simpson,  3  Watts  87. 
133.  15  Moss  v.  Herring,  2  Miles  93. 

6  Willard  v.  Norris,  2  Rawle  56. 
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the  prcecipe  ,J  as  by  filling  up  a  blank  for  the  month  in  which  the  court 
is  to  be  held  ;2  and  such  writ  of  error  may  be  amended  by  the  record, 
in  the  court  to  which  it  is  returnable.3 

§  2194.  Of  the  sheriff's  return.  A  sheriff  may  have  leave  granted 
to  amend  his  return  to  a  writ,  but  cannot  be  compelled  to  do  so  ;4  thus, 
where  a  summons  has  been  returned  "served"  on  the  defendant's  agent, 
he  may  be  permitted,  on  proof  of  mistake,  to  alter  it  to  "nihil  habet."5 
He  may  be  allowed  to  amend  his  return,  after  error  brought,  but  before 
the  record  is  removed  ;6  and  after  the  commencement  against  him  of  an 
action  for  a  false  return  ;7  but  he  will  not  be  permitted  to  amend  his 
return  to  a  ca.  sa.,  after  action  brought  against  him  for  an  escape,  so  as  to 
relieve  himself  from  liability.8  The  reason  of  the  distinction  appears 
to  be,  that  in  the  latter  case,  the  sheriff  is  absolutely  fixed  for  the  whole 
debt  and  costs ;  whilst  in  an  action  for  a  false  return  to  original  process, 
the  plaintiff  can  only  recover  the  amount  of  his  actual  damages.  A 
sheriff's  return  and  deed  may  be  amended,  on  proof  of  plain  mistake, 
and  the  sheriff  directed  to  re-acknowledge  the  deed.9 

§  2195.  Of  the  record.  Every  court  of  record  has,  at  common  law, 
the  power  to  amend  its  record,  so  as  to  make  it  conform  to  the  fact,  inde- 
pendently of  the  statutes  of  amendment  and  jeofail ;  the  difference  is, 
that  the  one  is  a  matter  of  discretion,  whilst  the  other  is  of  right ;  and 
this  power  may  be  exercised  after  judgment,  and  after  the  expiration  of 
the  term.10  "The  old  notion  that  the  record  remains  in  the  breast  of  the 
court  only  till  the  end  of  the  term,  has  yielded  to  necessity,  convenience 
and  common  sense."11  Thus,  the  court  has  power  to  amend  its  record, 
by  the  insertion  of  an  omitted  entry  upon  the  docket  ;12  or,  by  the  inser- 
tion of  an  entry  of  judgment,  inadvertently  omitted  (saving  intervening 
interests)  ;13  and  where  the  court  directs  a  judgment  to  be  amended,  by 

1  Guhr  v.  Chambers,  8  S.  &  R.  157.  "Wilson,    6    How.    260.     Hudgins   v. 

2  Reed  v.  Collins,  5  S.  &  R.  351.  Kemp,  18  Ibid.  531. 

3  Finney  v.  Crawford,  2  Watts  294.  12  Jester  e.  Jester,  1  W.  N.  C.  39. 

4  Vastine  v.  Fury,  2  S.  &  R.  426.  ls  Hanigan  v.  Vail,  District  Court, 
Maris  v.  Schermerhorn,  3  Whart.  13.  Phila.,  23  Sept.  1848.  Why  the  record 
Where  the  return  is  signed  by  the  should  not  be  amended,  by  inserting 
deputy-sheriff  only,  the  sheriff  may  be  therein  the  entry  of  judgment  rendered 
allowed  to  amend,  by  adding  his  own  26  January  1839,  for  want  of  an  affidavit 
signature.  Graham  v.  Furey,  6  W.  N.  of  defence.  Per  curiam.  It  appears, 
C.  56.  by  the  affidavit  of  plaintiff's  attorney, 

6  Reiff  v.  Insurance  Co.,  2  W.  N.  C.  that  the  motion  for  judgment  was  made 

383.  and  granted  in  due  course  ;  and  by  the 

6  Shamburg  v.  Noble,  80  Penn.  St.  record,  that  the  damages  were  there- 

158.  upon  assessed,  a  levari  facias  issued, 

'  Justice    Building    Association    v.  the  mortgaged  premises  sold,  and  the 

Battles,  2  W.  N.  C.  492.  deed  duly  made  and  acknowledged.    It 

9  Scott  v.  Seiler,  5  Watts  235.  was   a   strange   oversight  in  the  pur- 

9  Rapin  v.  Dealy,  1  Miles  339.  chaser,  not  to  have  examined  the  record 

10  Pennsylvania  and  New  York  Rail-  of  the  judgment  at  the  time.  We  have 

road  Co.  U.Bunnell,  81  Penn.  St.  414.  enough,  however,  here,  to  amend  by, 

Beck's  Estate,  5  W.  N.  C.  274.  and  also  the  written  assent  of  the  de- 

"  Rhoads  v.  Commonwealth,  15  Penn.  fendant  and  his  assignee  for  the  bene- 

St.  276 ;   Gibson,   C.  J.     Sheppard  v.  fit  of  creditors,  which  is  on  file.     As 
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entering  it  as  of  a  prior  date,  the  order  itself  is  a  sufficient  judgment.' 
So,  the  court  may  amend  its  record  by  transferring  the  entries  to  the 
proper  suit  ;2  and  an  error  of  the  prothonotary,  in  liquidating  the  dam- 
ages, on  a  judgment  by  default  against  one  of  two  joint  defendants,  is 
amendable  ;3  so  also  is  an  inquisition  on  a  writ  of  inquiry  of  damages, 
by  inserting  the  names  of  the  jurors;4  and  on  appeal  from  a  justice's 
court,  the  record  may  be  amended  by  the  transcript.5  The  court,  how- 
ever, will  not  amend  its  record,  contrary  to  the  fact,  in  order  to  give  the 
party  the  advantage  of  a  writ  of  error.6  A  verdict,  after  being  recorded, 
may  be  ameuded  by  the  court,  so  as  to  make  it  conform  to  that  actually 
rendered  by  the  jury  f  so,  a  judgment  by  default  may  be  amended ; 
and  this,  being  a  matter  of  discretion,  is  not  reviewable  on  error.8  And 
a  mistake  in  the  entry  of  judgment  may  be  amended,  even  after  error 
brought,  but  not  to  the  prejudice  of  a  subsequent  incumbrancer;9  such 
amendment  may  be  made,  even  after  execution  executed,  if  the  rights 
of  third  persons  be  not  prejudiced  ;10  but  where  money  has  been  paid 
under  an  erroneous  decree,  it  cannot  be  amended,  so  as  to  make  the 
party  liable  to  a  second  payment.11  A  general  judgment  on  scire  facias 
upon  a  mortgage  may  be  amended,  by  restricting  it  to  a  portion  of  the 
mortgaged  premises,  the  residue  having  been  previously  released  ;12  but 
the  court  cannot  amend  a  judgment,  by  entering  it  specially  on  one  of 


this  is  the  case  of  proceedings  upon  a 
mortgage,  there  is  no  probability  of 
any  intervening  rights,  but  ex  majori 
cauteld,  we  deem  it  best  to  insert  the 
usual  saving  clause.  Rule  absolute, 
saving  the  rights  of  all  third  persons 
which  may  have  accrued  in  the  inter- 
vening time,  bon§,  fide  and  without  no- 
tice. And  see  Law  v.  Kennedy,  24 
Pitts.  L.  J.  112. 

1  Tiernan  v.  Blackstone,  Dist.  Court, 
Phila.,  15  Dec.  1849.  Why  the  writ 
should  not  be  amended.  Per  curiam. 
This  is  a  scire  facias  which  recites  a 
judgment  of  September  1843.  At  that 
time,  a  verdict  was  found  for  plaintiiF; 
a  writ  of  error  was  taken  out,  without, 
it  seems,  any  judgment  having  been 
entered  upon  the  verdict,  and  the 
supreme  court  affirmed  the  supposed 
judgment ;  afterwards,  10  April  1845, 
the  jury-fee  being  paid,  judgment  was 
entered  on  the  verdict ;  the  next  day, 
the  court,  on  motion  of  the  plaintiff's 
attorney,  ordered  that  judgment  be 
entered  on  the  verdict,  as  of  the  date 
when  the  verdict  was  rendered,  without 
prejudice  to  the  prothonotary. _  It  is 
said,  that  this  order  never  was,  in  fact, 
complied  with  ;  that  no  such  judgment 
ever  was  entered.     But  the  entry  on 


the  record  of  the  order  was  itself  the 
rendition  of  such  a  judgment;  and  it 
is  out  of  the  question,  that  we  should 
now,  after  such  a  lapse  of  time,  re- 
verse what  the  court  did  on  the  appli 
cation  of  the  plaintiff  himself,  when^ 
in  the  meantime,  the  lien  of  the  judg- 
ment, as  finally  entered  by  order  of  the 
court,  has  expired. 

2  Sweeny  v.  Delany,  1  Penn.  St.  320. 
And  see  Ihmsen  v.  Monongahela  Navi- 
gation Co.,  27  Ibid.  267.  Brickway's 
Case,  80  Ibid.  65. 

3  Finch  v.  Lamberton,  62  Penn.  St. 
370. 

4  Moore  v.  Heiss,  4  Yeates  378. 

5  Smith  v.  Boyer,  2  Watts  173. 

6  Atkinson  v.  Schuyler,  5  W.  N.  C. 
448. 

7  Ivens's  Appeal,  33  Penn.  St.  237. 
Keen  v.  Hopkins,  48  Ibid.  445.  Paul 
v.  Coughlin,  1  W.  N.  C.  390.  And 
see  act  14  March  1872,  supra,  \  2192. 

8  Latshaw  v.  Stienman,  11  S.  &  R. 
357. 

9  Crutcher  v.  Commonwealth,  6 
Whart  340. 

10  Smith  v.  Hood,  25  Penn.  St.  218. 

11  Hassler's  Appeal.  5  Watts  176. 

12  Oliver  v.  Campbell,  4  W.  N.  C 
422. 
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the  counts  of  the  declaration,  though  they  might  have  amended,  the 
verdict.1 

§  2196.  Statutes  of  amendment.  The  act  of  1806  is  the  foundation 
of  our  system  of  amendment  of  the  pleadings;  it  provides,  that  when 
it  appears  to  the  court  that  there  is  any  informality  in  the  declaration  or 
statement,  or  in  the  plea,  which  will 'affect  the  merits  of  the  cause,  the 
plaintiff  shall  be  permitted  to  ameDd  his  declaration  or  statement,- and 
the  defendant  may  alter  his  plea  or  defence,  on  or  before  the  trial  of  the 
cause ;  and  if,  by  such  alteration  or  amendment,  the  adverse  party  be 
taken  by  surprise,  the  trial  shall  be  postponed  to  the  next  term.  The 
effect  of  this  act  has  been  to  make  amendments,  which  before  were  dis- 
cretionary, a  matter  of  right,  and  the  granting  or  refusing  of  them  the 
subject  of  revision  on  a  writ  of  error  f  and  to  enable  the  parties  to 
amend  on  the-  trial,  which  could  not  be  done  at  common  law.3  Under 
the  statute,  the  declaration  may  be  amended,  after  the  jury  is  sworn  ;4 
or  at  any  time  during  the  trial  f  and  even  after  the  counsel  have  sum- 
med up  ;6  but,  after  the  evidence  is  closed,  the  witnesses  dismissed,  and 
the  counsel  have  summed  up,  it  is  too  late,  to  add  a  plea  requiring 
new  evidence  to  repel  it.7  The  statute  does  not  affect  amendments  at 
common  law,  nor  the  statutes  of  jeofail  ;8  nor  does  it  embrace  replications 
and  subsequent  pleadings ;  an  amendment  of  them  is  matter  of  discre- 
tion, as  at  common  law.9  The  court,  however,  in  a  proper  case,  will 
allow  the  plaintiff  to  amend  his  replication  ;10  or  to  withdraw  the  same 


1  Paul  w.  Harden,  9  S.  &  R.  23. 

2  Young  v.  Commonwealth,  6  Binn. 
88.  Clymer  v.  Thomas,  7  S.  &  R.  178. 
Newlin  v.  Palmer,  11  Ibid.  98.  Hop- 
kins v.  Mehaffy,  Ibid.  129.  Buckwal- 
ter  v.  United  States,  Ibid.  197.  Garvin 
v.  Dawson,  13  Ibid.  248.  Proper  v. 
Luce,  3  P.  &  W.  65.  Commonwealth 
v.  Meckling,  2  Watts  130.  Griffith  v. 
Eshelman,  4  Ibid.  55.  Chamberlin 
v.  Hite,  3  Ibid.  373.  Sandbaok  v.  Quig- 
ley,  8  Ibid.  461.  Mechanics'  and 
Tradesmen's  Insurance  Co.  v.  Spang, 
5  Penn.  St.  113. 

*  Farmers'  and  Mechanics'  Bank  v. 
Israel,  6  S.  &  R.  295.  Caldwell 
v.  Remington,  2  Whart.  136.  Yohe  v. 
Robertson.  Ibid.  159. 

4  Miles '  v.  O'Hara,  1  S.  &  R.  32. 
Smith  v.  Rutherford,  2  Ibid.  358. 
Shannon  v.  Commonwealth,  8  Ibid. 
444. 

5  Cunningham  v.  Day,  2  S.  &  R.  1. 
Cassell  v.  Cooke,  8  Ibid.  268.  Diehl 
v.  McGlue,  2  Rawle  337.  Coxe  v. 
Tilghman,  1  Whart.  282.  Robinson 
v.  Taylor,  4  Penn.  St.  242.  Smith  v. 
Smith,  5  Ibid.  254.  Stewart  v.  Kelly, 
16  Ibid.  160. 


6  Franklin  Fire  Insurance  Co.  v. 
Findlay,  6  Whart.  483. 

7  Ridgely  v.  Dobson,  3  W.  &  S.  118. 

8  Smith  v.  Rutherford,  2  S.  &  R. 
361.  Morrison  v.  Moreland,  15  Ibid. 
62.  Caldwell  v.  Remington.  2  Whart. 
136.  Dewar  v.  Spence,  Ibid.  211. 
Myers  v.  Clark,  3  W.  &  S.  536. 

9  Austin  v.  Ingham,  4  Yeates  347. 
Diehl  v.  Adams  County  Mutual  Insur- 
ance Co.,  58  Penn.  St.  443. 

10  Leech  v.  Child,  Dist.  Court,  Phila., 
24  November  1849.  Why  the  plaintiff 
should  not  have  leave  to  amend  his 
replication.  Per  curiam.  The  plain- 
tiff, having  traversed  defendant's  plea, 
now  asks  to  reply  a  former  recovery, 
precluding  the  defendant  from  again 
setting  up  the  same  defence.  We  are 
not  now  to  decide,  whether  the  amended 
replication,  which  the  plaintiff  now 
asks  to  file,  is  good  in  law  ;  that  must 
be  settled  on  demurrer.  We  see  no 
reason,  why  we  should  refuse  him  leave 
to  amend..  It  is  true,  that  the  act  21 
March  1806,  \  6,  only  speaks  of  the 
plaintiff  being  permitted  to  amend  his 
declaration  or  statement,  and  the  de- 
fendant his  plea  or  defence,  and  one  of 
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and  file  a  new  one ;'  but  an  amendment  of  the  replication  will  not  be 
allowed,  at  the  trial,  which  will  change  the  burden  of  proof,  or  put  the 
defendant  to  a  continuance.2  The  right  of  amendment,  under  the  statute, 
ends  with  the  verdict;  it  does  not  give  the  right  to  amend  after  judg- 
ment on  demurrer  ;3  and  the  court  will  refuse  leave  to  amend,  after  the 
argument  of  a  demurrer,  without  an  affidavit  of  merits ;"  so,  a  special 
demurrer,  for  want  of  form,  cannot  be  put  in,  on  the  trial.5 

§  2197.  A  party  may  amend  as  often  as  is  necessary,  the  statute  not 
having  fixed  any  limit  to  the  number  of  amendments.6  The  act  was 
intended  to  correct  matters  of  form,  standing  in  the  way  of  the  merits  f 
but  it  is  not  confined  to  mere  matters  of  form ;  it  embraces  everything 
which  will  affect  the  merits  of  the  cause  ;8  and  so  long  as  a  proposed 
amendment  does  not  attempt  to  introduce  a  new  distinct  cause  of  action, 
the  right  is  to  be  liberally  allowed,  in  furtherance  of  the  interests  of  jus- 
tice.9 The  courts  have  properly  manifested  great  liberality  in  permitting 
amendments  of  the  pleadings,  in  order  to  reach  the  merits  of  the  case ; 
the  only  restriction  imposed  upon  a  plaintiff  being  that  he  shall  not  in- 
troduce an  encirely  new  cause  of  action.10  An  amended  declaration  is  not 
demurrable,  because  it  requires  a  change  of  plea;11  but  amendments 
depriving  the  opposite  party  of  any  valuable  right  will  not  be  allowed  ;12 
Thus,  though  the  description  of  the  land  claimed  in  an  ejectment  is 
amendable,  an  amendment  embracing  other  land  will  not  be  permitted 
to  refer  back  to  the  time  of  the  institution  of  the  suit,  so  as  to  affect  the 
defendant's  rights  under  the  statute  of  limitations.13  An  amended  decla- 
ration will  be  presumed  to  have  been  filed  by  leave  of  court  ;14  and  the 
filing  of  it  is  a  virtual  withdrawal  of  the  original  one.15 

the  earliest  decisions  under  the  act  is  6  Franklin  v.  Mackey,   16  S.  &  R. 

grounded  upon  the  fact  that  it  does  not  117. 

extend  to  subsequent  pleadings.  Aus-  7  Delaware  and  Schuylkill  Canal  Co. 
tin  v.  Ingham,  4  Yeates  347.  We  v.  Parker,  4  Yeates  363.  Beale  v.  Corn- 
think,  however,  that,  independently  of  mon wealth,  16  S.  &  R.  153.  Burk  v. 
the  act  of  assembly,  we  have  a  right,  Huber,  2  Watts  313.  Griffith  v.  Eshel- 
at  common  law,  to  allow  the  plaintiff  man,  4  Ibid.  55.  Tryon  «.  Miller,  1 
to  withdraw  his  replication,  and  file  a  AVhart.  17. 

subsequent  one ;  the  act  of  1806  gave  3  Cassell  v.  Cooke,  8  S.  &  R.  268. 

the  courts  no  new  power,  it  only  con-  Newlin  v.  Palmer,  11  Ibid.  101. 

verted  into  a  legal  right,  and  down  to  9  Steffy  v.  Carpenter,  37  Penn.   St. 

and   on   the   very   trial  of  the   cause,  41.     Trego  v.  Lewis,  58  Ibid.  463. 

what  was  before  merely  in  the  legal  10  Schoneman  v.  Fegley,  7  Penn.  St. 

discretion  of  the  court.    Rule  absolute.  435,  and  cases  there  cited. 

1  McClure   v.   Williamson,  1  Phila.  u  Bavington  v.  Pittsburgh  and  Steu- 
]21.  benville  Railroad  Co.,   34    Penn.  St. 

2  Crowell  v.  Vandyke.  Dist.  Court,  358. 

Phila.,  Dec.  1848.  MS.    '  12  Kille  v.  Ege,  82  Penn.  St.  110. 

3  Burk    v.    Huber,    2    Watts    306.        13  Leeds  v.  Lockwood,  84  Penn.   St. 
Stephens  v.  Myers,  12  Penn.  St.  302.         70. 

1  Board  of  Health  v.  Potts,  2  Clark  "  Wilson  v.  Jamieson,  7  Penn.  St. 

52.  126.      Lea    v.    Hopkins,    Ibid.     492. 

5  Weidel   v.   Rosebury,  13  S.  &  R.  Goodman  v.  Gav,  15  Ibid.  188. 

178.  ,5  Kay  v.  Fredrigal,  3  Penn.  St.  221. 
VOL.  II. — 31 
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§  2198.  Declaration.  It  is  well  settled,  that  a  declaration  may  be 
amended,  by  the  addition  of  new  counts,  provided  the  substance  of  the 
complaint  be  preserved  ;l  thus,  a  declaration  containing  only  the  com- 
mon counts,  with  a  bill  of  particulars  claiming  on  a  promissory  note, 
may  be  amended  by  the  addition  of  special  counts  upon  the  note  ;2  the 
test  is  not  whether  the  amendment  be  absolutely  necessary.3  So,  a 
declaration  in  assumpsit,  for  the  breach  of  a  promise  to  convey  land, 
may  be  amended  by  inserting  a  breach  blended  with  complaints  of 
fraud  ;4  and  a  declaration  in  account-render  is  amendable,  by  adding  a 
new  count,  charging  the  defendant  as  bailiff  and  receiver  in  a  manner 
variant  from  the  writ  ;5  and  so,  a  declaration  upon  a  promissory  note, 
with  the  common  counts,  may  be  amended  by  adding  a  special  count, 
founded  on  the  original  consideration.6     In  an  action  of  trespass,  the 


1  Rodrigue  v.  Curoier,  ]5  S.  &  R.  81. 
Fairchild  v.  Dennison,  4  Watts  258. 
Caldwell  v.  Remington,  2  "Whart.  1 32. 
Good  Intent  Co.  v.  Hartzell,  22  Penn. 
St.  277.  Sehnable  ».  Koehler,  28  Ibid. 
181. 

2  Cabarga  v.  Seeger,  17  Penn.  St. 
514. 

8  Spencer  v.  Tarns,  District  Court, 
Phila.,  24  June  1848.  Motion  for  leave 
to  file  additional  count.  Per  curium. 
The  original  narr.  contained  two 
counts :  1.  The'  common  count  for 
goods  sold  and  delivered :  2.  Upon  a 
special  agreement  averring  a,  delivery 
of  the  goods  to  the  defendant  in  con- 
formity thereto.  The  proposed  addi- 
tional count  contains  an  averment  for 
goods  sold  and  delivered  to  Livingston 
and  Lyman  (who  are  two  of  the  de- 
fendants), at  the  instance  and  request 
of  all  the  defendants.  This  may  not 
be  absolutely  necessary,  but  we  do  not 
think  that  that  is  a  test.  It  certainly 
does  not  change  the  cause  of  action, 
and  we  think  the  plaintiff,  therefore, 
entitled  to  have  the  amendment  which 
he  prays  allowed.     Rule  absolute. 

4  Cavene  v.  McMichael,  8  S.  &  R. 
441. 

5  Gratz  v.  Phillips,  1  Binn.  588. 

6  Marseilles  v.  Kenton,  Dist.  Court, 
Phila.,  6  May  1848.  Why  the  plaintiff 
should  hot  have  leave  to  amend  his 
narr.  Per  curiam.  The  original  narr. 
is  upon  a  promissory  note  of  rather  a 
peculiar  character ;  it  is  a  promise  to 
pay  the  plaintiff  §1000,  for  which  he, 
the  said  plaintiff,  had  advanced  on  24 
dozen  of  fur-seal  caps  for  B.  Brown, 
which  was  in  the  hands  of  the  defend- 
ant, to  be  paid  to   the  plaintiff  on  or 


before  the  9th  day  of  November  1838  ; 
also  a  count  on  the  promissory  note  in 
the  usual  form  of  payee  v.  maker,  and 
the  common  counts  in  indebitatus  as- 
sumpsit. It  is  now  asked  to  bo  per- 
mitted to  file  a  count  averring  that  de 
fendant  had  been  employed  by  plaintiff 
to  sell  certain  goods  and  merchandise, 
and  had  promised  to  account,  and 
averring  a  breach  in  the  usual  form. 
In  strictness,  this  is  a  different  cause 
of  action  ;  but  the  same  may  be  said  of 
every  count.  Had  this  proposed  count 
been  alone  originally  filed,  could  the 
common  counts  have  afterwards  been 
added?  Who  can  doubt  it?  The  rule 
seems  more  accurately  this — does  the 
proposed  count  show  a  new  and  en- 
tirely different  controversy — or  is  it 
accommodated  to  fit  a  case,  which  may 
arise  out  of  the  original  subject-matter 
of  dispute?  In  Diehl  v.  McGlue,  2 
Rawle  337,  it  was,  indeed,  decided,  that 
when  the  plaintiff  has  countedfor  work 
and  labor  done,  he  cannot  add  a  count, 
setting  up  a  claim  for  not  being  em- 
ployed by  the  defendant  agreeable  to  a 
special  agreement.  Were  that  the  only 
or  the  last  case,  we  would  think  it  de- 
cisive of  the  present  question  against 
the  application  to  amend ;  but  there 
have  been  several  cases  since  decided, 
which  have  considerably  shaken  the 
authority  of  that  case,  if,  indeed,  it  is 
not  substantially  overruled.  Such  is 
Proper  v.  Luce,  3  P.  &  W.  65,  an  action 
of  slander,  in  which  words  so  defect- 
ively set  out  as  not  to  be  actionable, 
were  allowed  to  be  amended  by  the 
substitution  of  other  words,  the  words 
substituted  importing  a  charge  gener- 
ically   the   same.     Miller  v.  Frazier,  3 
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plaintiff  may  add  a  count  substantially  different  from  the  declaration, 
if  he  adhere  to  the  original  cause  of  action;1  an  amendment  which 
merely  varies  the  cause  of  action,  as  originally  stated,  is  admissible,  so 
that  the  subject-matter  remain  the  same.2  So,  in  an  action  for  a  nui- 
sance, a  count  may  be  added  for  a  continuance  of  it.3  And  in  slander, 
a  declaration  which  sets  out  words  not  actionable,  may  be  amended,  by 
substituting  other  words,  so  that  they  import  a  change  generically  the 
same.4  But  a  declaration  cannot  be  amended,  by  the  introduction  of  a 
new  and  entirely  distinct  cause  of  action  ;5  as,  by  altering  the  cause  of 
action  from  slander  to  malicious  prosecution;6  especially,  where  it  is 
otherwise  barred  by  the  statute  of  limitations.7  But  a  declaration  in  a 
suit  against  the  sureties  in  a  sheriff's  bond  may  be  amended,  though  five 
years  have  elapsed  from  its  date.8 

§  2199.  The  declaration  may  be  amended,  after  an  appeal  from  an 
award,9  by  filing  an  additional  count,  setting  forth  substantially  the 


Watts  456 — where,  in  an  action  for  the 
erection  of  a  nuisance,  a  count  was 
allowed  to  he  added  for  the  continu- 
ance of  it.  Fairchild  v.  Dennison,  4 
Watts  258 — where,  the  plaintiff  having 
declared  on  a  note  for  §500 ;  also  for 
money  expended  on  an  insimul  compu- 
tassent,  and  for  work  and  materials  ;  an 
amendment,  by  a  statement  on  a  due- 
bill  and  a  book-account,  was  sustained. 
Coxe  v.  Tilghman,  1  Whart.  282— 
where,  in  an  action  of  covenant,  amend- 
ments of  the  declaration,  assigning  new 
breaches  of  the  same  instrument,  on 
which  the  original  counts  were  founded, 
and  alleging  performance  on  the  part 
of  the  plaintiff,  in  another  mode  than 
was  alleged  in  the  original  counts, 
were  held  to  be  admissible.  Yohe  v. 
Robertson,  2  Whart.  155 — in  which,  the 
narr.  was  on  a  promissory  note  drawn 
by  defendant  in  favor  of  plaintiff,  and 
plaintiff  was  allowed  to  file  additional 
counts  for  goods  sold  and  delivered, 
and  money  lent  and  advanced.  Wilson 
v.  Clarke,  1  W.  &  S.  554 — where,  in  an 
action  by  the  vendor  against  the  ven- 
dee, a  narr.  was  filed,  alleging  per- 
formance on  the  part  of  the  plaintiff, 
by  the  tender  of  a  deed,  and  claiming 
to  recover  the  amount  of  the  purchase- 
money,  it  was  held,  that  plaintiff  might 
file  a  new  count,  charging  the  defend- 
ant with  damages  for  not  complying 
with  his  contract.  McAdam  v.  Orr,  4 
W.  &  S.  550 — an  action  of  account- 
render;  in  which,  a  count  charging 
the  defendant  as  bailiff  of  the  plain- 
tiff's land,   was   added    to    a    count, 


charging  him  as  tenant  in  Common 
with  the  plaintiff.  And  in  Robinson  v. 
Taylor,  4  Penn.  St.  242,  where,  after  a 
narr.  on  a  promissory  note,  plaintiff  was 
allowed  to  file  a  count  on  the  original 
debt,  for  which  the  note  was  given. 
See  also  Insurance  Co.  v.  Spang,  5 
Penn.  St.  113.  Smith  v.  Smith,  Ibid. 
254.     Rule  absolute. 

1  Knapp  v.  Hartune,  73  Penn.  St. 
290.     Becker  v.  Watts," 7  Luz.  L.  Reg. 

57" 

2  Kern   v.   Bardsley,    35   Leg.  Int. 

181. 

8  Miller  v.  Frazier,  3  Watts  456. 

4  Proper  v.  Luce,  3  P.  &  W.  65. 

6  Farmers'  and  Mechanics'  Bank  v. 
Israel,  6  S.  &  R.  293.  Newlin  v.  Pal- 
mer, 11  Ibid.  98.  Diehl  v.  McGlue,  2 
Rawle  337.  Wager  v.  Chew,  15  Penn. 
St.  323.  Root  v.  O'Neil,  24  Ibid.  326. 
Wood  v.  Anderson,  25  Ibid.  407.  Mc- 
Nair  v.  Compton,  35  Ibid.  23.  Gard- 
ner v.  Post,  43  Ibid.  19.  Wright  v. 
Hart,  44  Ibid.  454.  Kester  v.  Stokes, 
1  Miles  67.  Dull  v.  Amies,  2  Ibid. 
144. 

6  Ebersoll  v.  Krug,  5  Binn.  51. 

7  Shock  v.  McChesney,  4  Yeates 
507.  Smith  v.  Smith,  45  Penn.  St. 
403.  And  see  Leeds  v.  Lockwood,  84 
Ibid.  70. 

8  Beeson  v.  Commonwealth,  13  S.  & 
R.  249. 

9  Fairchild  v.  Dennison,  4  Watts  258. 
Quinn  v.  Woodhouse,  26  Penn.  St.  333. 
But  not  whilst  the  cause  is  pending  be- 
fore arbitrators.  Sollenberger  v.  Shna- 
der,  4  L.  Bar,  14  Dec.  1872. 
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same  cause  of  action,1  or  by  adding  a  count  upon  the  original  consider- 
ation f  but  a  new  count,  containing  a  distinct  cause  of  action,  is  inadmis- 
sible.3 The  damages  laid  in  the  declaration  may  be  increased  on  the 
trial  f  and  even  after  verdict,  the  declaration  may  be  amended,  by 
altering  the  day  on  which  the  promise  is  laid,  if  it  tend  to  the  promo- 
tion of  justice.5  So,  a  declaration  may  be  amended,  in  matter  of  form, 
after  verdict  and  judgment,  and  writ  of  error  sued  out,  where  substan- 
tial justice  has  been  done  on  the  trial;6  and  the  supreme  court,  after 
a  trial  on  the  merits,  may  allow  a  formal  amendment,  on  payment  of 
the  costs  in  error,  including  the  paper-book  ;7  or  it  may  amend  the 
declaration  in  a  matter  of  form,  in  order  to  show  what  was  actually 
tried  by  the  jury.8  So,  if  an  amendment,  allowed  by  the  court  below, 
may  prejudice  the  rights  of  the  defendant  in  another  action,  the 
supreme  court,  on  error,  will  direct  the  declaration  to  be  so  amended 
as  to  obviate  that  result.9  And  the  declaration  may  be  amended,  on 
a  second  trial,  after  the  reversal  of  a  former  judgment  ;10  but  after 
judgment  on  demurrer,  and  affirmance  on  error,  it  is  too  late  to  ask 
leave  to  amend.11 

§  2200.  Flea.  As  we  have  seen,  the  statute  confers  upon  the  defend- 
ant the  right  to  alter  his  plea  or  defence,  on  or  before  the  trial  of  the 
cause.  Thus,  the  plea  of  former  recovery  may  be  added  on  the  trial  ;12 
so  may  the  plea  of  bankruptcy — it  goes  to  the  merits;13  but  after 
judgment  for  the  plaintiff  on  demurrer  to  the  plea  of  bankruptcy,  the 
defendant  cannot  put  in  the  same  plea,  in  an  amended  form,  upon  the 
trial  of  the  cause.14  In  replevin,  the  defendant  may  be  permitted  to 
add  the  plea  of  "  property,"  on  the  trial  ;16  and  in  trespass  for  mesne 
profits,  he  may  add  the  plea  of  the  statute  of  limitations,  by  way  of 
amendment.16     The  right  of  a  defendant  to  change   his   plea  is   not 

1  Mechanics'  and  Tradesmen's  In-  6  Wampler  v.  Shissler,  1  W.  &  S. 
surance  Co.  v.  Spang,  5  Penn.  St.  113.     365. 

"Wilson   v.     Jainieson,    7     Ibid.    126.  '  Waite    v.   Palmer,   78    Penn.   St. 

Getty  v.   Shearer,  20  Ibid.  12.     Ever-  192. 

hart  v.  West  Chester  and  Philadelphia  8  Downing  v.  Lindsay.  2  Penn.  St. 

Railroad  Co.,  28  Ibid.  339.  382. 

2  Schoneman  v.  Fegley,  7  Penn.  St.  9  Morris  v.  McNamee,  17  Penn.  St. 
433.  173. 

8  Reitzel  v.  Franklin,  5  "W.  &  S.  33.        10  Lee  v.  Wright,  1  Rawle  149.  Kem- 

Winder  v.  Northampton  Bank,  2  Penn.  merer  v.  Young,  5  Ibid.  175. 
St.  446.      And  see   Tryon  v.  Miller,        "  Murphy  v.  Richards,  1  Clark  330. 
1  Whart.  11.     Keasby  v.  Donaldson,  2       la  Garvin   v.   Dawson,    13   S.   &  R. 

Bro.  103.  246. 

1  Clark  v.  Herring,  5  Binn.  33.  ls  Richards  v.  Nixon,  20  Penn.  St.  19. 
Tassey   v.   Church,   4    W.   &  S.  141.       "  Stephens  v.  Myers,  12  Penn.  St. 

Where  the  verdict,  however,  exceeds  302. 

the  damages  laid,  an  amendment  can-        15  Hellings  v.  Wright,  14  Penn.  St. 

not  be  allowed,  without  setting  aside  373.     But  leave  has  been  refused  to 

the  verdict.     Giraid  v.  Stiles,  4  Yeates  withdraw  the  plea  of  "property,"  and 

1.     But  see  Gallagher  v.  Zell,  21  Pitts,  substitute  that  of  non  cepit.     McDan- 

L.  J.  38.  iels  v.  Train,  1  Bro.  346. 

6  Bailey    v.   Musgrave,  2   S.  &   R.        16  Peaceable  v.   Whitehill,  2  Yeates 

219.  279. 
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limited  by  anything  but. the  discretion  of  the  court,  and  by  that  he 
is  held  merely  to  good  faith.  Where,  however,  an  amendment  is 
asked  for,  with  a  view  to  some  unfair  advantage,  such  as  throwing 
on  the  plaintiff  the  burden  of  proving  a  fact  not  previously  put  in 
issue,  and  thus  exposing  him  to  the  danger  of  defeat,  or  the  necessity 
of  a  continuance,  or  where  the  object  is  to  get  the  conclusion  of  the 
argument,  it  ought  to  be  refused.1  Thus,  if  the  plaintiff  cannot  be 
thereby  prejudiced,  the  defendant  may  strike  out  the  plea  of  non 
assumpsit,  before  the  jury  are  sworn  ;2  but  where  the  plaintiff  has  been 
put  to  expense  and  inconvenience  in  procuring  testimony  to  prove  the 
assumption,  it  will  not  be  allowed;3  nor  where  the  withdrawal  of  the 
general  issue  cannot  affect  the  merits  of  the  cause,  and  the  sole  object 
is  to  get  the  conclusion  to  the  jury.*  In  a  late  case,  however,  the  court 
said,  that  if  such  purpose  be  discovered,  after  the  allowance  of  the 
amendment,  it  may  be  defeated,  by  giving  the  plaintiff,  notwithstanding, 
the  conclusion  to  the  jury.5  Leave  to  amend  ought  never  to  be  given 
on  the  trial,  unless  the  motion  be  supported  by  affidavit  that  it  will 
affect  the  merits  of  the  case,  and  that  the  change  is  not  desired  for  any 
other  reason.6 

§  2201.  The  defendant  has  a  right  to  put  in  a  special  plea,  on  the 
trial,  though  he  might  have  proved  his  defence  under  the  general  issue  ;7 
so,  where  the  addition  of  the  plea  of  non  assumpsit  is  essential  to  the 
merits,  the  allowance  of  it  is  proper  ;8  but  where  leave  is  given  to  add 
the  general  issue,  it  must  be  followed  by  filing  it  of  record,  or  the 
defendant  cannot  avail  himself  of  it,  on  error.9  After  some  conflict  of 
decision  in  this  state,  it  has  been  finally  and  authoritatively  settled,  that 
if  the  defendant  have  omitted  to  give  notice  of  special  matter,  under  the 
plea  of  payment,  with  leave,  he  may  amend  on  the  trial,  by  putting  in 
a  special  plea.10  The  allowance,  however,  of  a  special  plea  of  set-off,  on 
the  trial,  where  the  defendant  has  omitted  to  give  notice,  under  the  plea 
of  payment,  is  within  the  discretion  of  the  court ;  it  is  not  embraced 
within  the  provisions  of  the  act  of  1806 ;  the  defendant  has  a  right  to 
alter  his  defence,  upon  the  trial ;  a  set-off,  however,  is  not  matter  of 
defence,  but  rather  in  the  nature  of  a  cross-action,  and  if  the  defendant 
have  omitted  to  give  notice  of  it,  he  has  still  the  right  to  recover  his 
cross-demand,  by  a  separate  action,  except  in  suits  within  the  jurisdiction 
of  a  justice's  court.  After  the  evidence  is  closed,  the  defendant  will  not 
be  allowed  to  file  a  special  plea  of  set-off,  having  omitted  to  give  notice 

1  Hartman  v.  Keystone  Insurancee  6  Hartman   v.   Keystone   Insurance 
Co.,  21  Penn.  St.  475  :  Black,  C.  J.  Co.,  21  Penn.  St.  475. 

2  Vuyton  v.  Brieulle,  4  Dall.  205  n.  '  Johns  v.  Bolton,  12  Penn.  St.  339. 
Rankin  v.  Cooper,  2  Bro.  13.  8  Smith    v.   Kessler,  44    Penn.    St. 

3  Jackson  v.  Winchester,  4  Dall.  205  ;  142. 

s.  c.  2  Yeates  529.  9  Farmers'  and  Mechanics'  Turnpike 

4Wikoff    v.    Perot,    1    Yeates    38.  Co.  v.  McCullough,  25  Penn.  St.  303. 

Waggoner  e.  Line,  3  Binn.  589.  Weid-  10  Sharp  v.   Sharp,  13  S.  &  R.  444. 

man  v.  Kohr,  13  S.  &  R.  17.  Yost  v.  Bby,  23  Penn.  St.  327.     In  the 

5  Hartman   i\   Keystone   Insurance  latter  case,  the  decisions  to  the  contrary 

Co.,  21  Penn.  St.  475.  were  overruled. 
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of  it,  under  the  plea  of  payment.1  It  is  in  the  discretion  of  the  court, 
to  allow  the  defendant  to  withdraw  a  plea  in  bar,  and  demur  f  a  spe- 
cial demurrer  for  want  of  form  cannot  be  put  in  at  the  trial  ;3  and  so 
also,  when  the  plaintiff  amends  at  the  trial,  the  defendant  cannot  put  in 
a  demurrer,  which  only  goes  to  the  declaration  as  originally  filed.4 

§  2202.  Names.  At  common  law,  the  misnomer  of  a  party  in  the 
original  writ  was  fatal,  on  a  plea  in  abatement  ;5  but  the  difficulty  has 
been  removed,  in  this  state,  by  statute.  The  act  of  1846  provides,  that 
the  courts  shall  have  power,  in  any  stage  of  the  proceedings,6  to  permit 
amendments  of  the  record,  when  it  shall  appear,  by  sufficient  evidence, 
that  a  mistake  has  been  made  in  the  christian  name  or  surname  of  any 
party,  plaintiff  or  defendant ;  provided,  that  if,  by  such  alteration  or 
amendment,  the  adverse  party  is  taken  by  surprise,  the  trial  shall  be 
continued  until  the  next  court.7  Under  this  statute,  an  amendment 
in  the  name  of  a  party  may  be  made,  on  an  ex  parte  affidavit  of  mistake;8 
the  mistake  may  be  shown  by  any  sufficient  evidence ;  and  it  is  the 
duty  of  the  court  to  act  on  evidence  which  ought  to  satisfy  them  ;* 
where  an  amendment  has  been  allowed,  the  proof  of  the  mistake  will  be 
presumed,  in  error.10  Both  the  christian  and  surname  of  a  party  may 
be  amended,  in  case  of  mistake,  without  limit  as  to  time  ;u  and  the 
christian  name  of  a  defendant  may  be  added  by  amendment,  where  he 
has  been  sued  by  his  surname  only.12  Where  the  right  person  has  ap- 
peared and  taken  defence  on  the  merits,  a  mistake  in  his  christian  name 
may  be  amended,  after  verdict  ;13  so,  a  misnomer  of  a  corporation  may  be 
amended,  after  judgment  on  an  award,  the  true  party  having  been  served 
and  taken  defence;14  and  a  misnomer  is  amendable,  after  judgment,  and 
execution  issued.15  The  act  of  1852  extended  the  power  to  correct  a 
misnomer  to  cases  of  judgments  by  confession,  and  provided,  that  the 
court,  in  any  stage  of  the  proceedings,  might  permit  an  amendment,  by 
changing  the  name  or  names  of  any  party,  plaintiff  or  defendant,  when- 


1  Glazier  v.  Lowrie,  8  S.  &  R.  498.  8  Horbach    v.   Knox,   6    Penn.   St. 
Morris  v.  Muntz,  7  Luz.  L.  Reg.  139.  377. 

2  Payram  v.  McWilliams,  9  W.  &  S.  9  Wood  v.   Philadelphia,   27  Penn. 
154.                  .  St.  502. 

s  Weidel  v.  Roseberry,  13  S.  &  R.  J0  Wilson     v.     Mechanics'     Savings 

178.    So,  the  defendant  will  not  be  per-  Bank,   45    Penn.    St.  488.    Musser  v. 

mitted,  at  the  trial,  to  withdraw  the  Gardner,  66  Ibid.  242. 

general  issue,  and  file  a  special  demur-  ll  Ward  v.   Stevenson,  15  Penn.  St. 

rer,  going  to  matters  which  would  be  21. 

cured  by  verdict.     Flemming  v.  Read-  12  Porter  v.  Hildebrand,  14  Penn.  St. 

ing  Railroad  Co.,  6  W.  N.  C.  221.  129. 

4  Commonwealth  v.  Housekeeper,  2  ls  Buchter  v.  Heil,  2  W.  N.  C.  378. 

Leg.  Chron.  289.  14  Marsh  v.  Wilkesbarre,  1   Luz.   L. 

6  Horbach  v.  Knox,  8  W.  &  S.  30.  Reg.  173.    Even  under  the  act  of  1810. 

6  It  seems,  that  an  amendment  can-  on  appeal  from  the  judgment  of  a  jus- 

not  be  allowed,  under  this  act,  before  tice's  court,  a  mistake  in  the  style  of 

the     appearance     of    the    defendant,  a  plaintiff  firm  was  amendable.     Brat- 

Hartshorne  v.  Mercer,  3  Clark  505.  ton  v.  Seymour,  4  Watts  329. 

*  Act  16  April  1846,  g  2,  P.  L.  353  ;  15  Schwartz  v.   Mauer,  2  W.    N.  C. 

Purd.  69.  445. 
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ever  it  should  appear  that  a  mistake  had  been  made  therein.1  Under  this 
act,  where  a  woman  sued  by  her  name  before  marriage,  it  was  held,  that 
the  record  might  be  amended  by  changing  her  name  to  that  of  her 
husband,  and  adding  him  as  a  co-plaintiff.2  In  an  action  on  a  sealed 
note,  an  amendment  in  the  name  of  the  party  plaintiff  will  not  be 
allowed,  after  a  lapse  of  twenty  years  from  its  date — the  presumption 
of  payment  having  attached.3 

§  2203.  Parties.  At  common  law,  a  new  party  could  not  be  added  by 
amendment  ;4  but,  by  several  statutes,  provision  has  been  made  for  the 
adding  of  parties  omitted  by  mistake,  and  for  striking  out  the  names  of 
those  improperly  joined.  The  first  statute  on  this  subject  was  the  act 
of  1818,  which,  however,  only  embraced  the  case  of  persons  suing  in  a 
representative  character  ;5  it  provided,  that  no  suits  brought  by  execu- 
tors, administrators  or  trustees  should  abate,  or  the  judgment  therein  be 
reversed,  by  reason  of  the  omission  to  name  on  the  record  any  one  of  the 
party  or  parties,  but  the  names  of  the  persons  so  omitted  might,  upon 
application  to  the  court,  be  added  to  the  record  ;6  under  this  act  the  name 
of  a  co-executor  may  be  added  as  plaintiff.7  But  the  power  of  the  court 
was  greatly  enlarged  by  the  act  of  1852,  which  enacted,  that  in  all  suits 
to  be  brought,  and  in  all  cases  of  judgment  by  confession,  the  courts 


1  Act  4  May   1852,  §  2,  P.  L.  574; 
Purd.  70. 

2  Pennsylvania  Railroad  Co.  v.  Kel- 
ler, 67  Penn.  St.  301. 

s  Stout  v.  Stout,  44  Penn.  St.  457. 

4  Chamberlin  v.  Hite.  5  Watts  373. 
Carskadden  v.  MeGhee,  7  W.  &  S.  140. 
Cuthbert  v.  Wetherill,  District  Court, 
Phila.,  10  April  1852.  Why_  proceed- 
ings should  not  be  set  aside.  Per 
curiam.  The  defendant  was  brought 
into  court  upon  a  summons  to  answer 
George  Cuthbert;  the  narr.  filed  calls 
upon  him  to  answer  George  Cuthbert 
and  John  Wetherill,  Jr.,  copartners, 
under  the  firm  of  Cuthbert  &  Wether- 
ill. It  may  be  true,  that  oyer  cannot 
be  demanded  of  the  writ,  nor  a  vari- 
ance between  the  writ  and  the  narr. 
taken  advantage  of  at  all,  or,  at  least, 
not  except  by  plea  in  abatement.  It 
does  not  follow,  however,  that  the  court 
has  not  such  power  over  their  proceed- 
ings as  to  prevent  gross  irregularity. 
In  Wilson  v.  Wallace,  8  S.  &  R.  53, 
the  supreme  court  denied  a  formal  ap- 
plication for  leave  to  amend,  by  insert- 
ing the  names  of  new  plaintiffs,  in 
just  such  a,  case,  apparently,  as  that 
before  us ;  and  Judge  Duncan  remarked, 
that  it  would  be  sweeping  work  indeed, 
to  add  new  names  to  any  action  and  at 
any  time.  On  appeal  from  justices  of 
the  peace,  greater  laxity  in  such  cases 


has  been  allowed ;  but  even  there  the 
change  of  the  party  must  not  indicate 
an  entirely  different  cause  of  action. 
Gue  v.  Kline,  13  Penn.  St.  60.  It  will 
be  something  entirely  new,  if  the  plain- 
tiff's attorney  can  introduce,  without 
leave  of  the  court,  what  the  court  would 
refuse  its  leave  to  do,  if  applied  to  ; 
especially,  will  it  strike  the  professional 
mind  as  a  novelty,  what  would  seem 
to  follow  inevitably,  that,  if  the  plain- 
tiff's argument  be  sound,  when  a  de- 
fendant is  in  court  at  the  suit  of  one 
man,  he  may  be  declared  against  by 
another  entirely  different  person.  A 
decisive  answer  is,  that  the  new  plain- 
tiff, who  appears  on  the  record  now  for 
the  first  time,  is  not  responsible  for  the 
costs,  at  least,  those  previously  incur- 
red, and  did  not  join,  or,  in  presump- 
tion of  law,  did  not  join,  in  the  warrant 
of  attorney  upon  which  the  writ  is 
grounded.  We  are  not  without  prece- 
dents to  sustain  us  in  setting  aside  pro- 
ceedings on  account  of  a  variance  of 
this  character.  Canning  v.  Davis,  4 
Burr.  2417.  Rogers  ».  Jenkins,  1  Bos. 
&  Pul.  383.  Declaration  and  rule  to 
plead  set  aside. 

5  Wilson  v.  Wallace,  4  S.  &  R.  56. 

6  Act  24  March  1818,  §  7 ;  7  Sm.  L. 
132 ;  Purd.  37. 

7  Dunton  v.  Elkinton,  2  Miles  85. 
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should  have  power,  in  any  stage  of  the  proceedings,  to  permit  amend- 
ments, by  adding  the  name  or  names  of  any  party,  as  plaintiff  or  defend- 
ant, whenever  it  should  appear  that  a  mistake  or  omission  had  been 
made;1  and  the  act  of  1858  provides,  that  where  too  many  persons  are 
joined  as  plaintiffs  or  defendants,  by  mistake,  so  as  to  prevent  a  trial  on 
the  merits,  an  amendment  may  be  allowed,  striking  out  the  names  of 
such  persons  from  the  suit.2  Under  the  act  of  1852,  the  court  has  power 
to  allow  an  amendment  in  the  names  of  parties,  whether  the  mistake  were 
one  of  law  or  of  fact.3  The  name  of  a  party  omitted  by  mistake  may 
be  added  as  plaintiff;4  so,  the  name  of  a  defendant  omitted  by  mistake 
may  be  added,  without  notice  to  him ;  and  he  may  be  brought  in  by  an 
alias  writ,  or  by  rule  to  appear  and  plead.5  Thug,  an  error,  in  omitting 
the  name  of  one  of  the  original  defendants  in  a  scire  facias  to  revive 
a  judgment,  is  amendable  under  the  statute  ;6  so,  iu  an  action  on  a  foreign 
judgment,  the  record  may  be  amended,  by  adding  the  name  of  one  of 
the  original  defendants  omitted  by  mistake  ;r  so  also,  where,  in  a  foreign 
attachment  against  a  firm,  the  name  of  an  unknown  partner  has  been 
omitted,  the  court  may  allow  au  amendment,  without  prejudice  to  inter- 
vening rights.8  And  if  the  defence  of  coverture  be  set  up,  the  husband 
may  be  made  a  party,  by  amendment  ;9  but  an  amendment  cannot  be 
allowed,  by  substituting  another  party  as  plaintiff,  except  on  affidavit  of 
mistake.10 

§  2204.  The  names  of  parties  included  by  mistake  may  be  stricken 
out,  under  the  act  of  1858  ;u  and  such  amendment  may  be  made  at  any 
stage  of  the  proceedings.12  Thus,  the  name  of  a  defendant  in  dower, 
improperly  joined,  may  be  stricken  out,  at  the  trial,  without  costs  ;13  but 
the  name  of  one  of  two  joint  defendants  cannot  be  stricken  out,  where 
there  is  no  allegation  of  mistake.14  Where  there  is  an  allegation  of  mis- 
take, either  in  fact  or  law,  it  is  the  right  of  the  parties,  under  the  recent 
statutes,  to   strike   out  the  names  of  either  plaintiffs  or  defendants;15 

1  Act,  4  May  1852,  §  2,  P.  L.  574;  Kaul  i\  Lawrence,  73  Ibid.  410. 
Purd.  70.  5  Leonard  v.  Parker,  72    Penn.  St. 

2  Act  12  April  1858,  P.  L.  243;  236.  Baker  v.  Plowman,  4  W.  N.  C. 
Purd.  70.     The  act  6  April  1862,  P.  L.  444. 

402,  Purd.  1034,  provides,  that  where,         "  Richter  v.  Cummings,  60  Penn.  St. 

in  a  mechanic's  claim,  too  many  per-  441. 

sons  are,  by  mistake,  included  as  claim-         7  Reber    v.    Wright,   68    Penn.    St. 

ants,  owners,  or  reputed  owners,  con-  471. 

tractors,    architects    or    builders,   the         8  Dunn  v.  Duncan,  2  W.  N.  C.  81. 

court  may  permit  an  amendment,  by         9  Orth  v.  Godshalk,  6  W.  N.  C.  32. 

striking  out  the  names  of  such  persons.  10  Snyder  v.  Schaadt,  4  W.  N.  C.  336. 

See  supra,  §2004,  as  to  the  amendment  "  Rangier  v.  Hummel,  37  Penn.  St. 

of  mechanics'  claims,  under  the  act  of  130.     Jackson  r.  Lloyd,  44  Ibid.  82. 

1X79.     And  the  act  21  April  1858,  <S  9,  "  Meyer  v.  Weissmer,  4  Luz.  L.  Reg. 

P.   L.  387,  Purd.  70,  provides  for  the  163. 

amendment  of  municipal  claims.  ls  Heslop  v.    Heslop,   82    Penn.    St. 

3  Druckenmiller  v.  Young,  27  Penn.  537. 

St.  97.  I4  Locke  v.  Daugherty,  43  Penn.  St. 

4  Good  Intent   Co.   v.   Hartzell,  22     88. 

Penn.  St.  277.  Hite  v.  Kiev,  MS  Ibid.  15  Cochran  ?■.  Arnold,  58  Penn.  St. 
72.     Meason  v.  Kaine,  67   Ibid.  126.     399.    Westcott  v  Edmunds,  68  Ibid.  34. 
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and  on  a  verdict  against  several,  charged  on  a  joint  contract,  a  nolle 
prosequi  may  be  entered  as  to  one,  and  judgment  entered  up  against 
the  others.1  One  of  the  most  common  instances  of  amendment  under 
these  statutes  is  the  substitution  of  the  name  of  the  legal  party,  where 
a  suit  has  been  inadvertently  brought  in  the  name  of  the  assignee  of  a 
chose  in  action.2  Where  there  is  an  amendment  in  the  names  of 
the  parties,  after  the  jury  is  sworn,  they  should  be  re-sworn  in  accord- 
ance with  the  amended  record.3 

§  2205.  Form  of  action.  At  common  law,  a  mistake  in  the  form 
of  action  was  a  fatal  one,  even  after  a  trial  on  the  merits  and  error 
brought,  and  the  courts  were  without  power  to  grant  relief  f  but  the 
act  of  1871  has  extended  the  beneficial  power  of  amendment  to  this 
contingency  also.  It  provides,  that  the  courts  shall  have  power,  in  any 
stage  of  the  proceedings,  to  permit  an  amendment  or  change  in  the 
form  of  action,  if  the  same  shall  be  necessary  for  a  proper  decision  of 
the  cause  upon  the  merits ;  but  the  party  applying  shall  pay  all  costs 
up  to  the  time  of  amendment,  and  the  adverse  party  shall  be  entitled  to 
a  continuance,  if  desired.5  Under  this  statute,  the  court  may  strike  off 
a  judgment  for  want  of  an  affidavit  of  defence,  and  permit  the  plain- 
tiff to  amend  his  form  of  action.6  It  is  a  beneficial  statute,  and  accom- 
plishes every  result  that  can  be  attained  in  other  states,  where  the 
common-law  forms  of  action  have  been  abolished  by  statute.  The 
plaintiff  may  amend,  by  changing  his  form  of  action,  though  the  sta- 
tute of  limitations  has  run,  at  the  time  of  the  amendment,  so  that  the 
cause  of  action  remain  the  same.7  An  action  of  assumpsit  may  be 
changed  to  one  of  case  for  deceit  ;8  and  an  action  of  scire  facias  to  one 
of  debt  ;9  but  the  statute  does  not  authorize  the  substitution  of  an 
entirely  new  and  different  cause  of  action  ;  as,  the  substitution  of  an  action 
of  debt  for  one  of  dower,  by  filing  an  amended  declaration,  founded 
upon  a  contract  of  the  defendant  to  pay  the  plaintiff  a  sum  of  money 
as  interest.10  The  act  does  not  apply  to  an  action  commenced  in  a 
justice's  court,  and  brought  into  the  common  pleas  by  appeal ;  in  such 
case,  the  plaintiff  may  change  his  form  of  action,  independently  of 
the  statute,  and,  consequently,  he  may  do  so,  without  the  payment 
of  all  prior  costs,  as  required  by  this  act.11 

1  Ganzer   v.   Fricke,   57    Perm.  St.  3  Maffitt  v.  Rynd,  69  Perm.  St.  380. 

316.   Von  Storch  v.  Heermans,  1  Lack.  *  Maher  v.  Ashmead,  30  Perm.  St. 

L.  Ree.  223.     But  see  Loew  v.  Stocker,  344.     Baird  v.  Householder,  32  Ibid. 

61  Perm.  St.  347,  where  it  is  said  by  168.  Strook  v.  Little,  33  Ibid.  409. 
Williams,  J.,  that  the  name  of  a  party  Kramer  v.  Lott,  50  Ibid.  495. 

can  only  be  stricken  out,  when  neces-  6  Act   10    May    1871,    P.   L.   265; 

sary  to  a  trial,  on  the  merits,  which  it  Purd.  70. 

cannot  be,  after  a  trial  and  the  finding  6  Herdic  v.  "Woodward,  75  Penn.  St. 

of  a  special  verdict.  479. 

'  Downey   v.  Garard,  24   Penn.  St.  '  Smith  v.  Bellows,  77  Penn.  St.  441. 

52.     Kayler    v.    Shaffner,   Ibid.    489.  8  Ibid. 

Walthour   v.   Spangler,  31    Ibid.  523.  9  Commonwealth  v.  Weiss,  6  Luz.  L. 

Barnhill  v.  Haigh,  53  Ibid.  165.     Kel-  Reg.  3. 

logg  v.  Datieman,  2  Phila.  111.     And  10  Tatham   ».  Ramey,  82  Penn.  St 

see  Heidelberg  School  District  v.  Horst,  130. 

62  Penn.  St.  301.  "  Getz  v.  Bright,  3  Pitts.  477. 
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§  2206.  Practice.  If  a  slip  in  the  pleadings  be  discovered  before  the 
trial,  the  party  ought  then  to  amend ;  the  application  ought  uever  to  be 
postponed  until  the  trial,  for  the  opposite  party,  in  such  case,  will  be 
entitled,  almost  as  a  matter  of  course,  to  a  continuance ;  though  the  right 
is  only  given  by  statute,  to  obviate  the  consequences  of  a  surprise.  The 
proper  course  is,  to  call  upon  the  opposite  party,  by  rule,  to  show  cause 
why  the  proposed  amendment  should  not  be  allowed ;  and  with  the 
notice  of  this  rule,  a  copy  of  the  proposed  amendment  should  be  served. 
On  the  hearing  of  the  rule,  the  court  requires  that  the  paper-book 
should  exhibit  the  original  pleading,  and  the  mode  in  which  the  party 
proposes  to  amend  it;  it  will  be  made  absolute  or  discharged,  as  in 
other  cases  of  rules  to  show  cause.  The  defendant  need  not  plead  de 
novo  to  an  amended  declaration  f  but  he  must  have  an  opportunity  to 
do  so,  if  desired  f  and  with  this  view,  the  statute  entitles  him  to  a  con- 
tinuance, if  the  amendment  be  made  at  the  trial ;  an  amended  declara- 
tion, however,  is  not  demurrable,  because  it  requires  a  change  of  plea.3 
If  the  plaintiff  amend  at  the  trial,  in  matter  of  substance,  the  defendant, 
on  an  allegation  of  surprise,  is  entitled  to  a  continuance,  as  a  matter  of 
right  ;4  otherwise,  if  the  amendment  be  a  merely  formal  one.8  The 
granting  of  a  continuance,  on  the  allowance  of  an  amendment  at  the 
trial,  is  a  matter  of  discretion,  not  reviewable  on  error  ;6  where 
the  defendant  must  have  known,  that  the  subject-matter  of  the  amend- 
ment would  be  a  question  on  the  trial,  a  continuance  will  be  denied ; 
as,  where  the  defendant  in  replevin  retained  the  goods  in  his  possession, 
under  a  property-bond,  and  the  plaintiff,  on  the  trial,  added  a  count  in 
the  detinuit,  as  the  defendant  had  sufficient  notice  that  the  value  of  the 
goods  was  necessarily  in  question.7  In  no  case,  can  a  continuance  be 
demanded,  by  reason  of  an  amendment,  unless  the  opposite  party  is 
thereby  taken  by  surprise,  and  of  that  matter,  generally,  the  court  must 
judge  ;8  so,  an  amendment,  duly  allowed,  cannot  be  impeached  collater- 
ally.9 If  the  defendant  put  in  three  special  pleas,  at  the  trial,  on  two 
of  which  the  plaintiff  joins  issue,  and  demurs  to  the  third,  the  defend- 
ant is  not  entitled  to  a  continuance,  in  order  that  the  demurrer  may 
first  be  determined.10 

1  Good  Intent  Co.  v.  Hartzell,  22  Co.  v.  Simmons,  30  Penn.  St.  299. 
Penn.    St.   277.     Wright   v.  Hollinga-     Maffitt  v.  Bynd,  69  Ibid.  380. 

worth,  1  Pet.  165.  '  Johnson    v.    Hulsehart,   3    Phila. 

2  Thompson  v.  Musser,  1  Dall.  458.     379. 

Furniss  v.  Ellis,  2  Brook.  14.  8  Folker  v.  Satterlee,  2  Bawle  213. 

3  Bavington  v.  Pittsburgh  and  Steu-  Farmers'  and  Mechanics'  Insurance 
benville  Bailroad  Co.,  34  Penn.  St.  Co.  v.  Simmons,  30  Penn.  St.  302; 
358.  Strong,  J. 

4  Pittsburgh  and  Steubenville  Bail-  9  Hamilton  v.  Seitz,  25  Penn.  St. 
road  Co.  v.  Clarke,  2  Pitts.  48.  226. 

6  Bichards  v.  Nixon,  20  Penn.  St.  19.        10  Building  Association  v.  Pritchard, 
8  Farmers'  and  Mechanics'  Insurance     6  W.  N.  C.  416. 
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§  2207.  That  act  by  which  parties  refer  any  matter  in  dispute 
between  them  to  the  decision  of  a  third  person,  is  called  a  submis- 
sion ;  the  person  to  whom  the  reference  is  made,  an  arbitrator ;  when 
the  reference  is  made  to  more  than  one,  and  provision  made,  that  in 
case  they  shall  disagree,  another  shall  decide,  that  other  is  called  an 
umpire;  the  judgment  pronounced  by  arbitrators,  an  award;  that  by 
an  umpire,  an  umpirage.1  In  most  agreements  to  arbitrate,  instead  of 
providing  for  the  intervention  of  an  umpire,  the  decision  is  left  to  the 
majority  of  an  unequal  number  nominated  in  the  submission.  Arbi- 
trations are  either  at  common  law,  or  under  the  statute ;  those  at  com- 
mon law  are  by  virtue  of  an  agreement  of  the  parties  to  a  controversy, 
out  of  court,  to  submit  the  same  to  the  decision  of  certain  persons 
named,  or  of  an  umpire,  in  case  of  disagreement,  and  as  such  submis- 
sion is  revocable  in  its  nature,  it  is  the  usual  practice  to  enter  into 
mutual  bonds,  with  condition  to  stand  to  the  award.2  Arbitrations 
under  the  statute  are  voluntary  or  compulsory;  the  former  are  either 
by  a  submission  of  a  matter  in  controversy,  without  suit,  with  a  stipu- 
lation that  it  be  made  a  rule  of  court,  or  the  reference  of  a  pending 
action,  in  which  there  need  not  be  an  express  stipulation  that  it  be 
made  a  rule  of  court.     Each  of  these  will  be  considered  in  its  order. 

1  Kyd  on  Awards  6.  arbitration  bond,  see  Kyd  on  Awards 

2  3  Bl.  Com.  16.    For  the  form  of  an     398. 
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§  2208.  The  first  act  on  this  subject  was  that  of  1705,1  which  pro- 
vided for  the  submission  of  pending  actions,  by  rule  of  court,  on  the 
agreement  of  the  parties,  and  declared  that  the  award,  when  approved 
by  the  court,  and  entered  upon  the  record,  should  have  the  same  effect 
as  the  verdict  of  a  jury ;  this  is  substantially  re-enacted  by  the  6tb 
section  of  the  revised  act  of  1836.2  The  next  statutory  provision  in 
reference  to  arbitrations  was  the  act  of  1806,3  providing  for  the  refer- 
ence of  controversies  either  in  or  out  of  court,  references  under  which 
differed  from  those  under  the  act  of  1705,  in  the- following  particulars: 
the  submission  required  a  subscribing  witness  ;*  the  referees  must  have 
been  sworn  ;5  and  the  award  did  not  require  the  approval  of  the  court, 
but  became  a  judgment,  unless  set  aside  on  exceptions  ;6  but  this  act  is 
supplied  and  repealed  by  that  of  1836,  and  is  no  longer  in  force.7  The 
next  act  on  the  subject  was  that  of  1810,8  which  originated  the  com- 
pulsory arbitration  system  ;  but  this  has  been  entirely  superseded  by 
the  revised  act  upon  the  same  subject.  The  act  of  1836,  therefore,  and 
its  supplements,  now  comprise  a  complete  system  of  arbitration  in  this 
state,  and  our  remarks,  after  considering  the  practice  in  an  arbitration 
at  common  law,  will  be  devoted  exclusively  to  their  provisions. 

I.  "Voluntary  arbitrations. 

§  2209.  Submissions  at  common  law.  A  submission  at  common 
law  may  be  either  of  a  particular  controversy,  or,  which  is  most  usual,  of 
all  matters  in  difference  between  the  parties.9  It  may  be  either  verbal,  or 
in  writing  ;10  and  when  in  writing,  it  is  most  commonly  by  mutual  bonds, 
given  by  the  parties,  each  to  the  other,  in  a  certain  sum  penal,  on  con- 
dition to  be  void  upon  performance  of  the  award.11  Any  controversy 
may  be  so  submitted,  whether  relating  to  real  or  personal  property  ;12 
and,  therefore,  a  question  of  disputed  boundary  may  be  submitted.13 
And  this  question  is  an  important  one,  inasmuch  as  the  act  of  1836 
expressly  excepts  controversies  respecting  the  title  to  real  estate  from 
the  provision  for  a  reference  of  suits  out  of  court,  under  that  statute ;  the 


1  1  Sm.  L.  50  ;  Purd.  77.  act  of  1806  which  requires  its  continu- 

2  Painter   v.   Kistler,    59  Perm.  St.  ance  as  a  distinct  system." 

333.  8  Act  20  March  1810.  5  Sm.  L.  131. 

3  Act  21  March  1806,  4  Sm.  L.  326.  9  See  Smith  ».  Muller,  3  T.  R.  626. 

4  White  o.  Shriver,  2  Watts  473.  10  McManus  v.  McCulloch,  6  Watts 
6  Massey  v.  Thomas,  6  Binn.  335.  357.  No  particular  foriri  of  words  is 
6  Pennington  v.  Bowman,  10  Watts  requisite  for  a  valid  parol  submission  ; 

286.     Steele  v.   Lineberger,  59  Penn.  but  in  an  action  upon  the  award  the  fact 

St.  311.  of  the  submission  must  be  affirmatively 

'  Steele    o.    Lineberger,   ut    supra,  established  by  a  preponderance  of  evi- 

The  commissioners  to  revise  the  civil  dence.  Gay  v.  Waltman,7  W.  N.  C.  175. 

code,  in  their  report  to  the  legislature,  u  Kyd  on  Awards  10-11. 

say,  that  "  the  act  of  1808  has  not  been  12  Monro   v.    Alaire,    2    Caines  320. 

incorporated,  and  it  is  proposed  to  re-  Byers  v.  Van  Deusen.  5  Wend.  268. 

peal  it  altogether  ;  in  practice,  this  act  1S  Austin  v.  Snow,  2  Dall.  157  ;  s.  c.  1 

is  believed  to  be  nearly  obsolete."—  Yeates  156.     And  see  Gratz  v.  Gratz, 

"  There  seems  nothing,  therefore,  in  the  4  Rawle  411. 
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only  mode,  therefore,  by  which  a  question  of  title  can  be  submitted  to 
arbitration,  would  seem  to  be,  a  submission  at  common  law,  with  a  bond 
to  abide  by  the  award.1  No  technical  phrases,  or  set  form  or  words,  are 
requisite  to  constitute  a  submission  ;  it  is  sufficient,  if  it  appear  from 
what  passed  between  the  parties,  that  they  mutually  agreed  to  submit 
the  matter  in  dispute  between  them,  to  the  decision  of  the  person  or 
persons  named,  as  mutually  agreed  upon  by  them  for  that  purpose.2  And 
though,  at  one  time,  it  would  seem,  that  where  the  award  was  for  any 
collateral  act,  and  not  for  the  payment  of  money,  as  if  an  express  prom- 
ise to  perform  it  was  deemed  requisite,  to  enable  the  party  in  whose  favor 
the  award  was  given,  to  maintain  an  action  for  the  non-performance  of 
it,  yet,  it  has  long  since  been  held  and  taken,  that  in  either  case,  the 
very  act  of  submission  implies  a  promise  by  the  party  to  abide  by  the 
determination  of  the  person  to  whom  the  matter  is  referred ;  and  mutual 
promises,  being  thus  given,  form  a  sufficient  consideration  in  law,  to 
render  the  promise  of  each  to  the  other,  that  he  will  abide  by  and 
perform  the  award,  binding.3 

§  2210.  Prospective  submissions.  It  is  usual  in  articles  of  partner- 
ship, and  not  uncommon  in  other  agreements,  to  insert  a  provision  or 
covenant,  that  all  disputes  arising  between  the  parties  relative  to  their 
intended  transactions,  or  to  any  covenant  in  the  articles,  shall  be  refer- 
red to  arbitration ;  whether  such  a  provision  shall  so  far  have  the  effect 
of  a  submission,  as  to  be  a  bar  to  either  of  the  parties  suing  the  other 
on  any  matter  within  the  terms  or  meaning  of  it,  without  having  first 
had  an  actual  reference,  which  has  proved  ineffectual,  or  a  proposal  by 
the  plaintiff  to  refer,  and  refusal  by  the  defendant,  has  been  the  subject 
of  much  controversy.  It  seems  to  be  well  established,  that  general 
covenants,  providing  for  the  settlement,  by  arbitration,  of  disputes  which 
may  arise  between  the  contracting  parties,  do  not  oust  the  jurisdiction 
of  the  courts  ;4  the  reason  is,  that  such  prospective  submission,  not  being 
founded  upon  a  consideration,  is  revocable  at  the  election  of  either  of 
the  parties.5  To  have  such  effect,  there  must  be  a  stipulation  constitu- 
ting a  designated  person  the  tribunal  to  determine  certain  questions 
which  may  arise  between  the  parties  ;6  or  the  contract  must  be  to  pay 
such  sum  as  a  certain  person  shall  award  ;7  in  the  latter  ease,  no  right 
of  action  exists,  enforceable  either  at  law  or  in  equity,  until  such  person 

1  See  Holgateu.  Chase,  7Luz.L.  Reg.  Mentz  v.  Armenia  Fire  Insurance  Co., 

ITS.    The  6th  section  of  the  act  of  1836,  79  Penn.  St.  478.     Haggart  v.  Morgan, 

providing  for  the  reference  of  pending  5   N.  Y.  442.     Hurst  v.  Litchfield,  39 

actions,  contains  no  such  exception.  Ibid.    377.       Delaware    and    Hudson 

''  An  appearance  before  the  referee's  Canal  Co.  u.   Pennsylvania  Coal  Co., 

and  taking  part  in  the  trial,  is  evidence  50   Ibid.    250.     Gibbs    v.   Continental 

of  a  prior  assent  to  a  parol  submission.  Insurance  Co.,  13  Hun  611. 
Lobb  v.  Lobb.  26  Penn.  St.  327.  5  Mentz  v.  Armenia  Fire  Insurance 

3  McManus   v.  McCulloch,  6  Watts  Co.,  79  Penn.  St.  478. 

360.   Wilson  v.  Getty,  57-  Penn.  St.  266.  6  Page  v.  Vankirk,  1  Brewst.  285. 

Smith  v.  Morse,  9  Wall.  76.     Wood  v.  '  Gibbs  u.  Continental  Insurance  Co., 

Tunnicliff,  74  N.  Y.  38.  13  Hun  611. 

4  Gray     v.    Wilson,    4    Watts     39. 
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has  spoken.1  And  in  such  case,  in  order  to  oust  the  jurisdiction  of  the 
courts,  it  must  clearly  appear  that  the  subject-matter  of  dispute  was 
within  the  prospective  submission — 'the  right  of  trial  by  jury  is  not  to 
be  taken  away  by  implication.2  Thus,  if  there  be  a  condition  in  a 
policy  of  insurance,  that  in  case  of  dispute  touching  the  amount  of  the 
loss,  it  shall  be  submitted  to  arbitration,  in  order  to  avail  themselves  of 
such  prospective  submission,  the  insurers  must  show  that  the  validity 
of  the  policy  and  their  liability  under  it,  is  admitted,  and  that  the  only 
question  is,  as  to  the  extent  of  the  loss.3  A  stipulation  in  a  contract 
between  a  railroad  company  and  a  contractor  for  a  prospective  submission 
of  disputes  to  the  engineer,  embraces  alterations  contemplated  by  the 
contract,  but  not  work  done  outside  of  it  f  but  a  prospective  submission 
does  not  include  a  claim  for  damages  arising  from  a  rescission  of  the 
contract.5 

§  2211.  If,  however,  an  executory  contract  provide  that  any  dispute 
which  may  arise  between  the  parties,  on  the  subject-matter,  shall  be 
determined  by  an  individual  named,  whose  decision  shall  be  final,  no 
action  at  law  will  lie  for  a  breach ;  in  such  case,  the  parties  are  bound 
by  the  award,  though  the  arbiter  be  interested  in  the  contract.6  Thus, 
where  the  parties  have  agreed  that,  in  case  of  any  dispute  between  them, 
in  reference  to  the  agreement,  the  decision  of  the  engineer  shall  be  final 
and  conclusive,  and  have  waived  any  action,  suit  or  other  remedy  at 
law,  they  are  bound  by  it,  and  no  action  can  be  sustained  at  law  on  such 
contract  ;7  and  where  the  parties  have  agreed  to  abide  by  the  decision 
of  the  defendant's  engineer,  as  to  the  estimate  of  the  work  done,  the  fact 
that  he  has  made  gross  and  palpable  mistakes  therein,  does  not  give  a 
right  of  action  at  law  against  his  principal ;  the  only  remedy  is  by  a 
revision  of  the  estimate  by  such  engineer,  or  an  action  against  him  for 
the  fraud.8  If  a  contract  provide  for  a  measurement  by  a  particular 
officer,  such  measurement  must  be  obtained,  if  it  can  be  had  ;  it  is  error, 
to  refer  the  question  to  the  jury  on  other  evidence.9  So,  where  a  lease 
contains  an  arbitration  clause,  one  party  cannot  sue  at  law,  if  the  other 
be  ready  to  proceed  in  the  arbitration  ;  and  if  referees  be  selected, 
though  after  the  expiration  of  the  original  term,  the  lessor  cannot  revoke 
the  reference.10  And  so,  if,  on  a  dissolution  of  partnership,  it  be  agreed, 
that  the  continuing  partner  shall  pay  to  the  retiring  one,  for  his  interest 

1  Page  v.  Vankirk,  1  Brewst.  285.     Fenelon,  4  W.  &  S.  205. 

Snodgrass  v.  Gavit,  28  Perm.  St.  221.  '  Irwin  v.  Shultz,  46   Penn.    St.  74. 

2  Launian  v.  Young,  31  Penn.  St.  Reynolds  e.  Caldwell,  51  Ibid.  298. 
306.  O'Reilly  v.  Kerns,  52  Ibid.  214.    How- 

3  Mentz  v.  Armenia  Fire  Insurance  ard  v.  Allegheny  Valley  Railroad  Co., 
Co.,  79  Penn.  St.  479.     Gibba  ».  Con-  69  Ibid.  4S9.      YutzyV  Buffalo  Val- 
tinental   Insurance  Co.,  13  Hun  611.  ley  Railroad  Co.,  31  Leg.  Int.  325. 
But  see  Flaherty  v.  Germania  Insur-  8  Reynolds  v.  Caldwell,  51  Penn.  St. 
anee  Co.,  1  W.  N.  0.  352.  298. 

1  O'Reilly  v.  Kerns,  52  Penn.  St.  214.  9  Leebrink  b.  Lyter,  3  W.  &  S.  365. 

6  McGovern  v.  Bockius,  1  W.  N.  C.  s.  p.  Herdic  v.  Bilger,  47  Penn  St.  60. 

557.  Quigley  t).  De  Haas.  82  Ibid.  267. 

0  Monongahela    Navigation    Co.   v.  w  Abbot  v.  Shepherd,  4  Phila.  90. 
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in  the  good-will,  such  sum  as  arbitrators  shall  find  it  to  be  reasonably 
worth,  the  latter  can  maintain  no  action  against  the  former,  until  there 
has  been  a  determination  of  arbitrators  upon  the  question ;  and  the 
failure  of  one  arbitration  does  not  affect  the  right.1  Parties  may  bind 
themselves  by  an  agreement  that  a  dispute  involving  the  examination 
of  books,  and  the  value  of  a  large  number  of  things  shall  be  determined 
by  three  men,  as  appraisers,  in  effect;  they  are  a  much  more  appropriate 
tribunal  for  such  a  controversy  than  a  jury.2  A  provision  for  a  refer- 
ence of  disputes  to  the  defendant's  chief  engineer,  refers  to  the  engineer 
for  the  time  being,  not  to  the  person  who  was  engineer  when  the  con- 
tract was  made.3  A  stipulation  for  a  prospective  submission,  to  be 
available,  must  be  accompanied  by  proof  of  an  offer  to  choose  arbitra- 
tors, and  refusal  by  the  other  party.4 

§  2212.  Revocation  of  the  submission.  A  submission,  whether 
by  deed,  parol  or  rule  of  court,  like  any  other  naked  authority,  may 
be  revoked,  before  execution,  though  declared  to  be  irrevocable.5 
Though  counsel  may  submit  a  case  to  reference,  the  client  may  revoke 
the  submission,  before  it  is  acted  on;6  and  though  the  penalty  of  an 
arbitration-bond  is  forfeited,  by  a  revocation  of  the  submission,  the 
other  party  can  only  recover  his  actual  damages.7  So,  a  party  may 
revoke  his  agreement  for  a  prospective  submission  ;8  such  an  agree- 
ment, like  any  other  agreement  of  reference,  is  revocable,  though  the 
party  may  subject  himself  to  an  action  of  damages  for  the  revocation.9 
A  submission  may  be  revoked  at  any  time  before  the  award  is  signed;10 
and  this,  notwithstanding  a  stipulation  that  the  reference  shall  be 
made  a  rule  of  court.11  But  it  is  too  late,  after  the  award  has  been 
signed,  and  delivered  to  the  successful  party  ;12  even  a  delivery  is  not 
essential  to  perfect  the  award,  so  as  to  put  an  end  to  the  power  of 
revocation,  unless  the  submission  so  provide;13  and  an  agreement  to 
refer  a  pending  cause  cannot  be  revoked,  by  the  filing  of  a  paper  on 
record,  on  the  same  day  that  the  award  is  filed."  The  parties,  however, 
may  extend  the  time,  by  their  agreement;  as,  by  a  stipulation  that 

1  Altman  v.  Altaian,  5  Daly  436.  393. 

2  Mentz  v.  Armenia  Fire  Insurance  '  Allen  v.  "Watson,  16  Johns.  205. 
Co.,   79  Penn.  St.  481  ;  Sharswood,  J.  8  Heath    v.    New   York    Gold    Ex- 
And  see  Trott  i\  City  Insurance  Co.,  change,  38  How.  Pr.  168. 

1  Cliff.  439.  Mere  appraisers  are  not  9  Mentz  v.  Armenia  Fire  Insurance 
referees ;  they  need  not  decide  on  evi-  Co.,  79  Penn.  St.  480  ;  Sharswood,  J. 
dence  heard  in  the  presence  of  the  par-  The  other  party,  having  paid  the  ex- 
ties.  Green  and  Coates  Street  Passcn-  penses  incurred,  may  recover  them  from 
ger  Railway  Co.  v.  Moore,  64  Penn.  St.  the  party  who  revoked  the  submission. 
79.  Miller  v.  Junction  Canal  Co.,  41  N.  Y. 

3  North   Lebanon   Railroad   Co.   v.  98. 

McGrann,  33  Penn.  St.  530.  10  Johnson   v.    Andress,   5  Phila.  8 

4  Snodgrass  v.  Gavit,  28  Penn.  St.     Wood  v.  Finn,  1  Clark  396. 

221.     See  an  able  article  on  "  Arbitra-  u  Huston  v.  Clark,  35  Leg.  Int.  48. 

tion  Clauses,"  in   3  Am.  L.   Rev.  249.  But  see  Keavy  v.  Shisler,  8  Phila.  54. 

5  Power    v.    Power,    7    Watts  205.  12  Robinson  v.  Bickley,  30  Penn.  St.. 
Offerman  v.  Packer,  26  Leg.  Int.  205.  3S4. 

Nicholas  v.  Carr,  6  Luz.  L.  Reg.  204.  "  Gardner  v.  Lincoln,  5  Phila.  24. 

6  Coleman  v.   Grubb,   23  Penn.  St.        "  Shisler  v.  Keavy,  75  Penn.  St.  79. 
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either  party  may  appeal  from  the  award,  within  twenty  days,  in  a  case 
in  which  no  appeal  lies.1  Where  the  submission  is  by  two  persons  on 
one  side,  and  one  on  the  other,  one  of  the  two  cannot  revoke,  without 
the  consent  of  the  other.2  A  submission  in  writing  cannot  be  revoked, 
except  by  a  written  instrument,  delivered  to  the  arbitrators,  or  a  majo- 
rity of  them  ;3  so,  it  has  been  held,  that  the  revocation  of  an  arbitra- 
tion-bond must  be  under  seal ;  a  parol  revocation,  in  such  case,  is  a 
nullity.4  A  submission,  however,  which  is  in  the  nature  of  a  contract, 
whereby  rights  are  gained  and  lost  (the  agreement  to  refer  being  the 
moving  consideration),  is  irrevocable  ;5  as,  a  submission,  in  considera- 
tion of  the  discontinuance  of  a  suit  in  equity  for  an  account.6 

§  2213.  The  death  of  a  party  to  a  submission  is  a  revocation  of  it ; 
and  the  arbitrators  cannot  proceed  as  to  the  surviving  parties,  without 
a  fresh  authority  ;7  if  an  award  be  not  made  in  the  lifetime  of  the 
parties,  the  death  of  either  is  itself  a  revocation  of  the  power.8 
"  Death,"  said  Chief  Justice  Gibson,  "  is  clearly  a  revocation,  where 
there  is  not  an  express  stipulation  that  the  submission  shall  survive; 
and  such  a  stipulation  must  be  explicit."9  So,  the  death  of  one  of  the 
referees  puts  an  end  to  the  power  of  the  survivors,  notwithstanding  a 
provision  that  if  one  of  them  should  not  attend,  another  should  be 
chosen  in  his  place ;  such  provision  reserves  the  right  of  substitution  to 
the  parties,  and  does  not  confer  it  upon  the  surviving  referees.10 

§  2214.  Of  the  umpire.  It  is  not  unusual,  to  submit  a  controversy 
to  two  persons,  with  power  to  choose  an  umpire,  in  case  of  disagree- 
ment ;u  in  such  case,  the  two  arbitrators  may  appoint  the  umpire, 
before  they  proceed  to  act,12  without  waiting  for  a  disagreement  ;13  this 
is  well  settled,  and  seems  to  be  the  fairest  way  of  choosing  an  umpire.14 
In  case  of  disagreement  between  the  arbitrators,  the  umpire  chosen  by 
them   occupies  precisely  the  same  position  as  themselves,  both  with 

1  Erie  ».  Tracy,  2  Gr.  20.  Ibid.  490. 

8  Robertson  v.   MoNiel,    12  Wend.  '  Power  v.  Power,  7  Watts  205. 

578.  8  Marseilles  v.  Kenton,  17  Penn.  St. 

3  Dickerson  v.  Rorke,  30  Penn.  St.  245. 

390.     Shisler  r.  Keavy,  75  Ibid.  79.  9  Bailey  v.  Stewart,  3  W.  &  S.  562. 

4  Van  Antwerp  v.  Stewart,  8  Johns.  10  Potter  v.  Sterrett,  24  Penn.  St.  411. 
125.  Howard  v.  Cooper,  1  Hill  44.  A  n  A  submission  to  the  final  decision 
submission  by  specialty  may  be  ex-  and  arbitration  of  two  persons  named, 
tended  by  parol.  Graham  v.  Graham,  and  an  umpire,  if  needful,  confers  on 
9  Penn.  St.  254.  the  arbitrators  the  power  to  choose  an 

5  Paist  o.  Caldwell,  75  Penn.  St.  161.  umpire,  in  case   of   disagreement;    it 

6  McGheehen  v.  Duffield,  5  Penn.  St.  will  be  presumed,  that  the  parties  in- 
497.  The  contrary  is  held  in  New  tended  that  the  usual  mode  should  be 
York,  in  Wood  v.  Lafayette,  46  N.  Y.  followed  in  the  appointment.  Smith 
484.     "The   fact,"   said  Mr.    Justice  v.  Morse,  9  Wall.  76. 

Grover,  "  that  there  was  a  consideration  1!  McKinstry  v.  Solomons,  2  Johns, 
for  the  agreement,  in  the  settlement  57  ;  s.  c.  13  Ibid.  27.  Van  Cortlandt 
of  the  existing  suit,  makes  no  differ-  v.  Underhill,  17  Ibid.  405.  Butler  v. 
ence  in  this  respect ;  every  agreement  New  York,  1  Hill  489.  Day  v.  Ham- 
to  arbitrate  must,  to  be  valid,  be  based  mond,  57  N.  Y.  485. 
upon  a  consideration — the  amount  of  "  New  York  v.  Butler,  1  Barb.  325. 
such   consideration  is   not  material."  "  Wood  v.  Doe,  2  T.  R.  644. 
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respect  to  the  powers  to  be  exercised,  and  the  duties  to  be  performed ; 
he  cannot,  therefore,  proceed,  without  giving  the  parties  an  opportunity 
of  examining  their  witnesses  before  him ;  he  ought  not  to  rely  solely 
upon  the  information  of  facts  reported  by  the  referees.1  But,  if  a  party 
give  notice  beforehand  of  his  intention  not  to  attend  at  the  hearing 
before  the  umpire,  it  is  a  waiver  of  the  right  to  notice  of  the  time  and 
place  of  hearing;  the  umpire  is  not  bound  to  examine  witnesses,  un- 
less requested.2  Thus,  where  an  umpire  has  been  appointed,  agree- 
able to  the  submission,  and  one  of  the  parties,  before  the  hearing  before 
the  umpire,  stated  to  one  of  the  referees  that  he  would  not  attend,  under 
the  advice  of  counsel,  and  gave  the  referee  a  written  statement  of  his 
claim,  to  be  laid  before  the  umpire,  which  was  done,  it  was  held,  that 
he  could  not  allege  want  of  notice  as  a  defence  to  an  action  on  the 
award.3  But,  unless  there  be  a  waiver,  the  losing  party  is  always  enti- 
tled to  a  hearing  before  the  umpire.4  The  award,  however,  when  made, 
is  exclusively  the  act  of  the  umpire;  the  joining  of  one  of  the  original 
arbitrators  in  it,  is  merely  surplusage,  which  does  not  vitiate.5 

§  2215.  Of  tlie  award.  Where  the  submission  is  to  three  arbi- 
trators, they  must  all  join  in  the  award,  unless  it  be  provided  that  a 
majority  may  decide  ;6  but,  if  the  majority  have  power  to  award,  and 
one  of  the  arbitrators,  during  the  proceedings,  refuse  to  serve,  because  one 
of  the  parties  had  written  him  a  letter,  the  other  two  may  go  on,  and 
decide  the  case.7  If,  however,  it  appear  on  the  face  of  the  award,  that 
but  two  of  the  referees  met  and  deliberated  (the  third  being  sick),  the 
award  cannot  be  sustained  ;8  it  is  the  right  of  the  parties  to  have  the 
benefit  of  the  skill  and  observation  of  the  third  arbitrator.9  If  no  time 
be  limited  for  making  an  award,  it  may  be  done  at  any  time.10  If  the 
submission  be  by  parol,  a  verbal  award  is  valid,  unless  otherwise  pro- 
vided ;u  it  is  not  necessary  that  the  award  should  be  in  writing,  unless 
the  terms  of  the  submission  appear  to  require  it  ;12  so,  an  award  need  not 
be  under  seal,  unless  required  by  the  submission;13  but  if  the  submis- 
sion provide  that  the  award  shall  be  under  seal,  an  award  in  writing, 

1  Falconer  v.  Montgomery,  4  Dall.         '  Diekerson  v.  Rorke,  30  Penn.  St. 
232.     Passmore  v.   Pettit,   Ibid.   271.     390. 

Day  v.  Hammond,  57  N.  Y.  485.  8  Bartolett  v.  Dixon,  73  Penn.  St. 

2  Graham   v.    Graham,  9  Penn.  St.      129. 

254.  9  Backus's  Appeal,  58  Penn.  St.  186. 

3  Graham  v.   Graham,  12  Penn.  St.  10  Nichols  v.  Rensselaer  County  Mu- 
128.  tual  Insurance  Co.,  22  Wend.  125. 

4  Elmendorf    v.    Harris,   23    Wend.  "  Valentine   v.    Valentine,    2   Barb. 
628.     Day  v.  Hammond,  57  N.  Y.  486.  Ch.  430.     Dietrick  v.  Richley,  2  Hill 

6  Boyer    v.    Aurand,    2    Watts  74.  271. 

And  see  Battey  v.  Button,  13  Johns.  "  McManus  v.  McCulloch,  6  Watts 

187.     Quay  v.  Westcott,  60  Penn.  St.  360.     But  a  parol  award  is  void,  ex- 

163.  cent  in  a  case  in  which  a  parol  sub- 

6  Welty    v.  Zentmyer,  4  Watts  75.  mission  would  have  been  good,  though 

Green  v.  Miller,  6  Johns.    39.     Cope  agreed  to  by  the  parties.     French  v. 

v.  Gilbert,  4  Den.  347.     The  Nineveh,  New,  28  N.  Y.  147. 

1  Low.  Dec.  400.  13  Owens  v.  Boerum,  23  Barb.  187. 
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not  under  seal,  is  void.1  A  distinct  sentence,  written  on  the  margin  of 
an  award,  forms  no  part  of  it.2  An  agreement  between  counsel,  out 
of  court,  cannot  operate  as  an  award,  for  want  of  a  submission.3 

§  2216.  An  award  must  decide  jthe  whole  matter  submitted ;  it  must 
not  extend  to  any  matter  not  comprehended  in  the  submission  ;  and  it 
must  be  certain,  final  and  conclusive  of  the  whole  matter  referred.4  As 
a  general  rule,  an  award  which  does  not  follow  the  submission,  is 
invalid  ;5  but  it  is  not  void,  merely  because  not  co-extensive  with  the 
submission,  unless  it  appear  that  the  points  not  decided  were  actually 
in  controversy.6  And  where,  from  the  commencement  and  conclusion 
of  an  award,  it  appears  that  it  was  made  concerning  the  matters  sub- 
mitted, it  will  be  presumed  that  a  particular  claim,  not  mentioned 
therein,  was  considered  by  the  arbitrators  and  rejected.7  An  award 
will  be  upheld,  after  verdict,  in  a  suit  upon  the  arbitration-bond,  if  it 
might  be  good,  under  any  supposable  state  of  facts.8  An  award  may  be 
good  in  part,  and  void  as  to  the  residue  ;9  where  the  part  which  is  bad, 
is  not  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case,  it  is 
void  only  pro  ianto  ;10  if,  however,  the  bad  part  of  the  award  be  so  con- 
nected with  the  rest  as  to  affect  the  justice  of  the  case,  it  is  void  in  toto.11 

§  2217.  An  award  must  be  certain  and  final  ;12  it  is  sufficient,  how- 
ever, that  it  be  certain  to  a  common  intent.13  Thus,  an  award  that  the 
defendant  pay  to  the  executors  of  A.,  a  certain  sum  of  money,  is  suffi- 
ciently certain  ;u  so  is  an  award  of  a  sum  of  money,  and  of  several 
judgments,  the  amounts  and  dates  of  which  are  mentioned,  together 
with  interest  ;15  and  an  award  of  the  return  of  certain  tools,  in  the 
order  in  which  the  party  received  them  ;16  and  so,  also,  an  award  in 
favor  of  the  plaintiff  in  ejectment,  "agreeable  to  the  decision  of  the 

1  Stanton  v.  Henry,  11  Johns.  133.  10  Martini).  Williams,  13  Johns.  264. 
Rea  v.  Gibbons,  7  S.  &  R.  204.  Bacon  u,  Wilber,  1  Cow.  117.     Cox  v. 

2  Piatt  v.  Smith,  14  Johns.  368.  Jaggert,  2  Ibid.  638.  Stanley  v.  Chap- 
And  see  Fobes  v.  Backus,  1  Gr.  393.  pel,  8  Ibid.  235.     McBride  v.  Hagen, 

s  Weichardt  v.   Hook,  83  Penn.    St.  1  Wend.  326.    Doke  v.  James,  4  N.  Y. 

434.     Stokely    v.    Robinson,   34  Ibid.  567. 

317 ;  Woodward,  J.  "  Brown  v.   Ilankerson,  3  Cow.  70. 

*  Carnochan  v.  Christie,  11  Wheat.  Lyle  v.   Rodgers,   5  Wheat.  394.     De 

446.     De   Groot  v.   United    States,    5  Groot  v.  United  States,  5  Wall.  419. 

Wall.  419.     Hiscock  v.  Harris,  74  N.  n  Gonsales  v.  Deavens,  2  Yeates  539. 

Y.  108.  Spalding    v.    Irish,  4    S.    &  R.    322. 

5  Howard  v.  Pollock,  1  Yeates  509.  Gratz  w.'Gratz,  4  Rawle  411.  Semple 
Allen  v.  Galpin,  9  Barb.  246.     Bayne  v.  Hutchinson,  4  Phila.  249. 

v.  Gaylord,  3  Watts  301.    Johnston  v.  13  Wood  v.  Earl,  5  Rawle  44.     See 

Brackbill,  1  P.  &   W.   364.     Holgate  this  case,  as  to  what  is  such  certainty 

v.  Chase,  7  Luz.  L.  Reg.  178.  to  a  common  intent.     An  award  of  a 

6  Van  Alen  v.  Ambler,  14  Johns.  96.  certain  sum  "in  furniture,"  is  void  for 
Hewitt  v.  Furman,  16  S.  &  R.  135.  uncertainty.     Ramler   v.   Brotherline, 

7  Morewood  v.  Jewett,  2  Rob.  496 ;  1  Pears.  462. 

s.  c.  2  Alb.  L.  J.  69.  "  Grier  v.  Grier,  1  Dall.  173. 

8  Hewitt  v.  Furinan,  16  S.  &  R.  135.  16  AVhite  e.  Jones,  8  S.  &  R.  349. 
And   see   Case   v.   Ferris,    2    Hill  75.  16  McCulloch  v.   Guetner,   5  Sm.  L. 
Kingston  v.  Kincaid,  1  W.  C.  C.  448.  144. 

9  South  v.  South,  70  Penn.  St.  195. 
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board  of  property,"  is  sufficiently  certain  ;'  and  where  a  question  of 
boundary  is  referred,  an  award  in  favor  of  the  plaintiff,  "  by  running  a 
line,"  particularly  described,  is  good.2  But  an  award  of  a  certain  sum, 
to  be  paid  to  the  plaintiff,  when  he  shall  make  a  deed  to  the  heirs  of  A., 
for  two  acres  and  a  half  of  land,  without  describing  it,  is  void  for  uncer- 
tainty ;3  so  is  an  award  that  the  party  shall  give  security  for  certain 
sums  of  money  to  A.,  or  his  agent,  if  required;4  and  an  award  of  a  cer- 
tain sum,  "deducting  an  unsettled  account  of  the  plaintiff  against  the 
defendant  ;"5  and  so,  also,  is  an  award  of  a  certain  sum  of  money,  "  it 
being  understood  that  the  plaintiff  shall,  if  he  has  not  already  done  so, 
give  up  possession  of  the  lot  leased  from  the  defendant."6  An  award 
which  is  indefinite  and  uncertain  cannot  be  enforced  by  action  ;7  and  a 
patent  ambiguity  in  an  award  cannot  be  obviated  by  proof  of  the  mean- 
ing of  the  referees.8  An  award  which  leaves  nothing  to  be  done,  except 
mere  ministerial  acts,  is  sufficiently  certain  and  final  ;9  and  it  is  none 
the  less  final,  because  it  provides  that  should  any  errors  be  found  in  the 
calculation,  the  plaintiff  is  to  refund  the  amount.10  If  the  arbitrators, 
without  authority,  attempt  to  impose  a  condition  upon  the  payment  of 
the  sum  awarded,  this  does  not  invalidate  the  award,  but  the  condition 
is  simply  void.11 

§  2218.  An  award  of  arbitrators,  under  a  submission  at  common  law, 
fixing  a  boundary  line  between  the  parties,  is  conclusive  ;12  an  award 
is  conclusive  of  the  controversy  and  has  the  effect  of  changing  the  right 
to  the  money  or  property  claimed,  in  the  same  manner  as  a  judgment.13 
An  award  at  common  law  is  enforceable  by  action  ;u  but  where  the 

1  Santee  v.  Keister,  6  Binn.  36.  v.  Peterson,  3  S.  &  R.  468,  is  exactly 

2  Massey  v.  Thomas,  6  Binn.  333.  this  case,  and  it  is  sustained  by  other 

3  Murray  v.  Bruner,  6  S.  &  R.  276.  cases  falling  within  the  same  principle. 
And  see  Williams  v.  Landon,  14  Ibid.  Williams  v.  Landon,  14  S.  &  R.  238. 
338.  Henness    v.    Meyer,    4    Whart.    358. 

4  Barnet  u.  Gilson,   3  S.  &,  R.  340.  Award  set  aside. 

s.  p.  Sieard  v.  Peterson,  Ibid.  468.  7  Etnier  v.  Shope,  43  Penn.  St.  110. 

5  Zerger  v.  Sailer,  6  Binn.  24.  An  Stanley  v.  Southwood,  45  Ibid.  189. 
award   of   $1000,   without   saying    in     Hosie  v.  Gray,  71  Ibid.  202. 

favor  of  which  party,  is  void.     Bowen  8  Stanley  v.  Southwood,  5   Leg.  & 

v.  Matteson,  1  Luz.  L.  Reg.  45.  Ins.  Rep.  4. 

6  Sutphin  v.  Peters,  District  Court,  9  Owens  v.  Boerum,  23  Barb.  187. 
Phila.,  23  Sept.  1848.     Exceptions  to  10  McKinstry  v.  Solomons,  2  Johns, 
the   award   of   referees.     Per  curiam.  57. 

The  award  finds  in  favor  of  the  plain-        ll  New  York  v.  Butler,  1  Barb.  325. 
tiff  a  certain  sum,  and  then  adds:  "It        12  Davis  v.  Havard,  15  S.  &  R.  165. 
being   understood    that    the    plaintiff  Bowen  v.  Cooper,  7  Watts  311.     Carr 
shall,  if  he  has  not  already  done  so,  v.  Wolford,  2  Am.  L.  Reg.  181.     Arm- 
give  up  possession  of   the  lot  leased  strong!).  Hall,  15  Penn.  St.  23. 
from   defendant,   to  him   or    the  pur-        13  Merrick's  Estate,  5  W.  &  S.  9. 
chaser  thereof."    This  award  is  clearly        "  The  law  implies  an  agreement  to 
uncertain  and  bad.    It  does  not  state  abide  the  result  of  an  arbitration,  from 
what    is   to   be   given    up,    nor   whe-  the  fact  of  submission.  Smith  v.  Morse, 
ther  the  plaintiff  "is  the  person  to  re-  9  Wall.  76.    McManus  v.  McCulloch,  6 
ceive  possession,  or   a  purchaser  from  Watts  360.    Wilson  v.  Getty,  57  Penn. 
him.     How  could  execution   issue  on  St.  266. 
such   an  award?    The  case  of  Sieard 
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parties  have  professed  to  proceed  under  the  statute,  and  the  award  is 
invalid  for  want  of  an  observance  of  its  provisions,  it  cannot  be  enforced 
by  action,  as  one  at  common  law ;  this  would  deprive  the  defendant  of 
the  benefit,  which  he  plainly  intended  to  secure  to  himself,  of  excepting 
to  the  award,  and  having  it  set  aside  for  a  plain  mistake  either  of  fact 
or  law.1  An  action  will  lie  on  an  arbitration-bond,  though  the  award 
was  made  in  a  suit  before  a  justice,  for  a  sum  beyond  his  jurisdiction, 
which  has  been  reversed  on  certiorari.2  In  an  action  upon  an  award, 
the  defendant  cannot  give  evidence,  not  produced  before  the  arbitrators, 
to  show  that  the  plaintiif  had  no  merits.3  The  submission  -and  award 
themselves  are  prima,  facie  evidence  to  support  the  declaration.4  But 
"the  misconduct  of  the  arbitrators  and  of  the  opposite  party,  is  a  good 
defence  ;5  and  if  it  appear  on  the  face  of  the  declaration,  that  the  arbi- 
trators exceeded  their  powers,  the  objection  may  be  taken  by  demurrer.6 

§  2219.  Statutory  submission,  out  of  court.  The  act  of  1836  pro- 
vides, that  it  shall  be  lawful  for  all  persons7  desirous  to  end  by  arbitra- 
tion, any  controversy,  suit  or  quarrel,  except  such  as  respects  the  title  to 
real  estate,  to  agree,  in  writing,  that  their  submission  of  the  same  to  the 
award  or  umpirage  of  any  person  or  persons,  shall  be  made  a  rule  of 
any  court  of  record  of  this  commonwealth,  having  jurisdiction,  which 
the  parties  shall  choose,  and  they  shall  insert  such  their  agreement  in 
their  submission,  or  the  condition  of  the  bond  or  promise,  whereby  they 
may  oblige  themselves,  respectively,  to  submit  to  the  award  or  umpirage 
of  any  person  or  persons.  And  when  any  agreement  shall  be  made  as 
aforesaid,  and  inserted  in  the  submission  or  promise,  or  condition  of  the 
respective  bond,  the  same  shall,  upon  producing  an  affidavit  thereof, 
made  by  the  witnesses  thereto,  or  any  one  of  them,  in  the  court  of  which 
the  same  is  agreed  to  be  made  a  rule,  and  filing  the  said  affidavit  in 
court,  be  entered  of  record  in  such  court ;  and  a  rule  shall,  thereupon,  be 
made  by  the  said  court,  that  the  parties  shall  submit  to,  and  finally  be 
concluded  by,  the  arbitration  or  umpirage,  which  shall  be  made  pursuant 
to  such  submission.8 

§  2220.  Where  no  action  is  pending,  a  submission,  under  this  act,  is 
wholly  inoperative,  unless  made  a  rule  of  court;9  and  in  such  case,  the 
court  will  not  grant  an  applicatiou  to  make  the  same  a  rule  of  court.10 
The  rule  of  court  requires  four  days'  notice  (excluding  Sundays)  of  the 
filing  of  the  report  of  the  referees,  before  execution  can  issue  ;u  which,  as 

1  Benjamin  v.  Benjamin,  5  W.  &  S.  were  extended  to  the  inspectors  of  the 
562.  An  action  of  debt  upon  an  award  penitentiaries,  by  the  act  of  10  April 
can  only  be  sustained,  where  the  sub-     1848,  P.  L.  428;  Purd.  79. 

mission  and  award  are  at  common  law.  8  Act  16  June  1836,  ($1,2.     These 

Lockwood  v.  Deming,  1  Pitts.  212.  provisions  are  taken  from  the  statute 

2  Slocum  v.  Taylor,  8  S.  &  R.  399.  of  9  &  10  Wm.  III.,  c.  15,  \  1. 

3  Ellmaker  «.  Buckley,  16  S.  &  R.  9  Benjamin  v.  Benjamin,  5  W.  &  S. 
72.     Neal  v.  Shields,  2  P.  &  W.  300.  562.     Marshall  v.    Bozortb,  17  Penn. 

4  Hume  v.  Hume,  3  Penn.  St.  144.  St.  409.  And  see  Stokely  v.  Robinson, 
Lobb  v.  Lobb,  26  Ibid.  327.  34  Ibid.  315. 

5  Speer  v.  Bidwell,  44  Penn.  St.  23.  10  Fox  v.  Ealer,  2  Miles  169. 

6  Young  v.  Shook,  4  Rawle  299.  "  Rule  xxxiii.  \  113. 

7  The    voluntary    arbitration    laws 
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we  have  seen,  must  be  accompanied  by  an  affidavit  of  one  or  more  of  the 
witnesses  to  the  submission  and  agreement;  but  though  the  award  is  not 
entitled  to  entry,  without  such  affidavit,  the  want  of  it  does  not  render 
the  judgment  absolutely  void,  but  voidable  only.1  The  award,  when 
duly  filed,  becomes  a  judgment  of  the  court,  without  an  express  con- 
firmation, unless  disapproved,  on  exceptions  filed ;  and  it  is  enforceable 
by  attachment,  or  the  court  may,  on  motion,  award  an  execution  to  carry 
it  into  effect.2 

§  2221.  Submission  of  a  pending  action.  The  sixth  section  of  the 
act  of  1836,  which  provides  for  the  submission  of  a  pending  action, 
differs  materially  from  the  provisions  for  the  reference  of  a  controversy 
not  in  court.  It  provides  that  in  all  cases  where  the  parties  to  any  suit 
shall,  by  themselves,  their  attorneys  or  agents,  consent  to  a  rule  of 
court,  for  referring  the  matters  in  controversy  in  such  suit  to  certain 
persons  mutually  chosen  by  them,  the  award  of  such  referees,  if  made 
according  to  the  submission  of  the  parties,  being  approved  of  by  the 
court,  and  entered  upon  the  record,  shall  have  the  same  effect,  and  shall 
be  deemed  and  taken  to  be  as  available  in  law  as  the  verdict  of  a  jury, 
and  the  party  in  whose  favor  such  report  shall  be  made,  whether  plain- 
tiff or  defendant,  shall  have  judgment  thereon,  and  the  like  process  for 
the  recovery  thereof,  as  on  a  verdict  in  an  action  commenced  by  such 
party. 

§  2222.  An  agreement  to  refer  a  pending  case,  under  this  section,  need 
not  expressly  provide  that  the  submission  be  made  a  rule  of  court  ;3 
where  the  intent  is  apparent,  such  consent  will  be  presumed,  in  the 
absence  of  a  contrary  provision  ;*  but  when  such  intent  does  not  appear, 
or  where  a  contrary  intent  is  manifest  from  the  terms  of  the  sub- 
mission, the  reverse  has  always  been  held;5  the  authority  to  make  the 
reference  a  rule  of  court  should  appear,  either  expressly  or  by  plain 
implication.6  The  parties  may  stipulate  that  less  than  the  whole  number 
of  referees  may  decide.7  The  third  section  of  the  act  empowers  the 
parties  to  restrict  the  power  of  the  referees  to  the  finding  of  the  matters 
of  fact  in  controversy,  reserving  all  matters  of  law  arising  thereon  for 
the  decision  of  the  court ;  and  in  such  case,  the  report  of  the  referees 
has  the  same  effect  as  a  special  verdict,  and  the  judgment  is  subject  to  a 
writ  of  error,  as  in  like  cases  of  special  verdict;  such  stipulation,  how- 
ever, must  be  embodied  in  the  submission ;  a  report  of  the  referees  that 
the  parties  had  so  agreed  before  them,  is  without  effect.8     The  facts 

1  Wall  v,  Fife,  37  Penn.  St.  394.  Keavy,  75  Ibid.  79. 

2  Act  of  1836,  §5.     An  award,  how-         4  Painter  v.    Kistler,  59    Penn.  St. 
ever,  in  a  pending  action,  is  enforce-     331. 

able  only   by   execution.    Coleman  v.  5  Brendlinger  v.  Yeagley,  53  Penn. 

Lukens,  4  Whart.  347.  St.  466. 

3  McAdams  v.  Stilwell,  13  Penn.  St.  6  Okison   v.   Flickinger,   1  W.  &  S. 
90.     Ford  v.  Keen,  Ibid.  179.     Buck-  258;  Sergeant,  J. 

man  v.  Davis,  28  Ibid.  211.     Quay  v.         1  Ford  v.  Keen,  13  Penn.  St.  179. 
Westcott,     60    Ibid.     163.       Summy         8  Manhattan  Life  Insurance  Co.  v. 
v.  Hiestand,  75  Ibid.  300.     Shisler  v.     McLaughlin,  80  Penn.  St.  53. 
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found  by  the  referees  are  considered  as  incorporated  in  the  agreement, 
and  the  authority  of  the  court  to  enter  judgment  thereon  is  implied.1 

§  2223.  Proceedings  before  the  referees.  Notice  of  the  time  and 
place  of  meeting  must  be  served  on  the  party  himself,  and  not  on  his 
attorney,  unless  it  be  otherwise  specified  in  the  rule  of  reference ;  the 
forms  of  proceeding  by  referees  are  those  which  promote  the  summary 
and  substantial  administration  of  justice,  and  to  that  end,  they  occupy 
the  office  both  of  judges  and  jurymen.2  Before  them  both  parties  should 
have  an  opportunity  of  being  heard  in  the  presence  of  each  other ; 
witnesses  must  give  their  evidence  in  the  presence  of  the  parties,  that 
they  may  have  an  opportunity  of  cross-examination  ;s  and  therefore, 
a  report  of  referees  was  set  aside,  because  they  had  ordered  the  parties, 
in  consequence  of  an  altercation  between  them,  to  withdraw,  and  then 
examined  the  witnesses.4  The  parties  must  also  have  a  reasonable  time 
to  bring  forward  their  witnesses,  and  in  a  case  where  the  referees  had 
refused  the  defendant  time  to  obtain  testimony  from  a  foreign  place,  and 
there  was  no  reason  to  suppose  that  the  object  in  asking  it  was  mere 
delay  and  vexation,  the  report  was  set  aside.5  To  entitle  a  party  to 
further  time,  a  naked  allegation  that  he  desires  further  time  is  not  suffi- 
cient; it  would  tend  to  infinite  delay;  he  must  show  what  testimony 
it  is,  why  he  is  not  then  able  to  produce  it,  and  that  he  expects  to  be 
able  to  produce  it,  in  a  reasonable  time ;  and  then,  however  remote  the 
scene  may  be,  where  the  testimony  is  to  be  had,  he  is  entitled  to  time.6 
Very  great  latitude  has  always  been  allowed  as  to  the  kind  of  evidence 
which  referees  may  hear ;  the  parties  are  permitted  to  relate  their  own 
stories ;  witnesses  are  heard  without  oath,  unless  the  contrary  is  stipu- 
lated ;  books  and  papers  are  examined  by  them,  which  would  not  be 
strictly  evidence  in  a  court  of  law,  and  even  interested  witnesses  may  be 
heard.7  But  witnesses  cannot  be  examined  ex  parte}  nor  an  ex  parte 
affidavit  read,  which  the  other  party  has  not  read  or  examined.9  It  is 
not  a  valid  exception  to  a  report,  that  the  witnesses  before  the  referees 
were  sworn  by  the  attorneys,  if  no  objection  were  taken  at  the  time.10 

§  2224.  It  has  been  said,  that  referees  occupy  the  office  both  of  judges 
and  jurymen ;  they  must,  then,  unassisted  by  the  instructions  of  any 
superior  tribunal,  prepare  their  report;  and  if  they  should  find  the 
difficulties  of  a  case  too  numerous  for  them  to  encounter,  be  involved  in 
its  intricacies,  or  embarrassed  by  the  occurrence  of  any  technical  ques- 
tions of  law,  they  must  first  exercise  their  judgments  on  them  upon  the 
lights  they  may  receive,  and  the  court  will  afterward  review  their  award, 
and  determine  its  correctness,  when  it  is  regularly  brought  before  them  ;u 

1  Reading  Industrial  Manufacturing         4  Hagner  v.  Musgrove,  I  Dall.  83. 
Co.  v.  Graeff,  64  Penn.  St.  395.  5  Chaplin  v.  Kirwan,  1  Dall.  187. 

2  Hollingsworth  v.  Leiper,  1    Dall.         6  Latimer  v.  Ridge,  1  Binn.  4o8. 

161.  Robinson   v.  Bickley,  30  Penn.         '  Hollingsworth  e.  Leiper,  ut  supra. 
St.   384.     McCraeken    v.    Clarke,    31  8  Chaplin  v.  Kirwan,  ut  supra. 
Ibid.  498.  9  Passmore  v.  Pettit,  4  Dall.  271. 

3  Hollingsworth  v.    Leiper,   1   Dall.  10  Large  v.  Passmore,  5  S.  &  R.  51. 

162.  "  Geyer  v.  Smith,  1  Dall.  347. 
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a  contrary  practice  would  be  inconvenient  and  destructive  of  the  prin- 
ciple and  uses  of  a  reference.  Referees  have  not  power  to  award  a 
nonsuit ;  if  the  plaintiff'  do  not  attend,  they  should  award  "  no  cause  of 
action;"1  but  an  award  finding  that  the  plaintiff  has  not  produced 
sufficient  proof  of  his  claim,  is  equivalent  thereto  ;2  and  so  is  an  award 
that  the  plaintiff  pay  the  costs  of  suit.3 

§  2225.  Powers  of  arbitrators.  The  statute  provides,  that  referees 
and  arbitrators,  or  a  majority  of  them,  shall  have  power,  in  every 
case: — 

I.  To  require  from  either  party  the  production  of  all  such  books, 

papers  and  documents  as  they  shall  deem   material   to  the 

cause.4 

II.  To  judge  of  the  competency  and  credibility  of  witnesses,  and  the 

propriety  of  admitting  any  written  evidence  that  may  be  offered. 

III.  To  administer  oaths  or  affirmations  to  witnesses. 

IV.  To  adjourn  their  meetings  from  day  to  day,  or  for  a  longer  time, 

and  also  from  place  to  place,  if  they  shall  think  proper. 
V.  To  decide  both  the  law  and  fact  that  may  be  involved  in  the 

cause  submitted  to  them. 
And  each  of  the  arbitrators  shall  have  power  to  issue  subpcenas  to 
witnesses,  to  appear  before  them,  and  if  any  person  who  shall  have  been 
duly  subpoenaed  to  attend  as  aforesaid,  shall  neglect  or  refuse  to  attend, 
a  majority  of  the  arbitrators  shall  have  power  to  issue  an  attachment 
against  such  person,  according  to  the  practice  of  the  courts.5 

§  2226.  The  referees  or  arbitrators,  or  a  majority  of  them,  have  also 
power  to-  punish,  by  fine,  not  exceeding  twentj'  dollars,  all  persons, 
whether  parties,  witnesses  or  others,  who  shall  be  guilty  of  disorderly 
conduct  in  their  presence,  or  who  shall  insult,  disturb  or  interrupt  the 
said  referees  or  arbitrators,  when  in  business.6  For  the  recovery  of  this 
fine,  they  are  authorized  to  make  out  a  certificate,  in  the  following 
form  :7 

We,  the  undersigned  referees  [or  arbitrators,  as  the  case  may  be],  do 

certify,  that  A.  B.  did,  this  day,  at  ,  in  the  county  of  , 

before  us,  conduct  himself  in  a  disorderly  manner  [or  as  the  case  may 
be],  tending  to  insult,  disturb  and  interrupt  us  in  the  trial  of  a  certain 
cause,  wherein  C.  D.  is  plaintiff  and  E.  F.  is  defendant,  for  which 

1  Miller  v.  Miller,  5  Binn.  62.  scribes  a  form  of  subpoena  and  attach- 

2  McDermott  v.  United  States  In-  ment ;  Ibid.  41-2 ;  and  also  provides 
surance  Co.,  3  S.  &  R.  604.  that  the  prothonotary,  or  any  justice 

3  Traquair  v.  Redinger,  4  Yeates  of  the  peace,  may  issue  subpoenas  for 
£32.  witnesses  to  appear  before  the  arbitra- 

4  By  act  24  February  1847,  P.  L.  tors.  Ibid.  I  46.  The  depositions  of 
153,  Purd.  89,  they  are  empowered  to  infirm,  going  or  absent  witnesses  may 
compel  the  production  of  books  and  also  be  taken,  in  the  usual  manner, 
papers,  in  actions  by  and  against  canal  Ibid.  <)  47. 

and  railroad  companies.  6  Ibid.  \  43. 

5  Act  of  1836,  1 40.    The  statute  pre-         '  Ibid.  g  44. 
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offence  we  have  fined  him,  the  said  A.  B.,  the  sum  of dollars, 

which  sum' you  are  hereby  required  to  collect  according  to  law. 
Witness  our  hands,  this day  of ,  A.  d. . 

This  certificate  is  to  be  transmitted  to  an  alderman  or  justice  of  the 
peace  of  the  proper  city  or  county,  who  is  required  to  make  a  record 
thereof,  and  issue  execution  to  collect  the  same,  in  the  manner  that 
judgments  under  one  dollar  are  by  law  collected,  and  the  sum,  when 
collected,  is  to  be  paid  by  such  alderman  or  justice  to  the  county  trea- 
surer, for  the  use  of  the  county  in  which  the  offence  may  have  been 
committed.1 

§  2227.  In  every  case  in  which  application  shall  be  made,  by  either 
party,  to  referees  or  arbitrators,  for  the  postponement  of  a  meeting  or  a 
hearing,  it  is  lawful  for  the  said  referees  or  arbitrators,  or  a  majority 
of  them,  if  satisfied  of  its  justice,  to  require  from  the  party  making 
such  application,  the  payment  of  the  costs  of  meeting,  including  the 
payment  of  the  arbitrators  and  the  attendance  of  witnesses,  previously  to 
granting  such  application,  according  to  the  practice  of  the  courts  in 
like  cases.2  The  court,  however,  cannot  enforce  such  order  by  attach- 
ment.3 

§  2228.  Exceptions  to  awards.  The  act  of  assembly  provides,  that 
the  party  against  whom  an  award  is  made,  may  except  thereto,  within 
such  time  as  the  court,  by  its  rules,  shall  direct,  for  either  of  the  fol- 
lowing causes,  and  for  no  other: — - 

I.  That  the  arbitrators  or  umpire  misbehaved  themselves  in  the 

case. 
II.  That  they  committed  a  plain  mistake  in  matter  of  fact,  or  matter 
of  law. 

III.  That  the  award  was  procured  by  corruption,  or  other  undue 
means. 
The  rule  of  court  provides,  that  whenever  any  report  of  referees  is 
filed,  notice  thereof  shall  be  served  on  the  opposite  party,  or  his  attorney, 
who  shall  have  four  days  (excluding  Sundays)  from  such  notice,  to  file 
exceptions ;  which  shall  be  accompanied  with  an  affidavit  or  affidavits, 
as  to  facts  which  do  not  appear  on  the  face  of  the  proceedings ;  and  no 
execution  shall  issue,  until  the  expiration  of  the  said  four  days.4  If, 
however,  the  plaintiff  have  notice  that  the  defendant's  attorney  of  record 
no  longer  represents  the  party,  notice  cannot  be  served  on  such  attor- 
ney ;5  the  notice  must  be  in  writing.6  If  exceptions  be  not  filed,  within 
the  time  limited,  the  judgment  becomes  absolute;7  but,  it  seems,  the 
court  may  grant  relief,  under  special  equitable  circumstances  ;8  and  it 

1  Act  of  1836,  |  54.  6  Rule  xxvi.  §  93.     It  had  been  pre- 

2  Ibid.  \  46.  viously  held,  that  a  verbal  notice  was 
8  Arnold  v.  Burr,  3  Luz.  L.  Obs.  87.     sufficient.      Dunken    v.    Calbraith,    1 

s.  p.  McCain  v.  Jewell,  24  Pitts.  L.  J.  Bro.  14. 

185.  '  Act  of  1836,  §  5,     Shewell  v.  Wy- 

1  Rule  xxxiii.  \  113.  coff,  1  Dall.  312. 

6  Tennery  v.  Dickerson,  3  W.  N.  C.  8  Hamilton    v.   Gallagher,  4  Yeates 

158.  202.     And  see  Davis  .•.Schuylkill  and 
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was  held,  uuder  the  act  of  1806,  that,  though  the  party  had  omitted  to 
file  an  exception,  within  the  time  fixed  by  the  rule  of  court,  this  would 
not  prevent  his  taking  advantage  of  it,  if  the  error  clearly  appeared  on 
the  face  of  the  award.1 

§  2229.  It  is  incumbent  on  the  party  who  excepts  to  an  award,  to  pro- 
duce the  most  clear  and  satisfactory  evidence  of  the  errors  he  points  at, 
for  every  presumption  is  in  favor  of  the  award.2  The  referees  them- 
selves are  the  usual  and  most  approved  witnesses  of  the  circumstances 
of  the  reference  ;  they  are,  as  has  been  decided  in  one  case,  the  only 
proper  source  of  information  to  the  court  of  the  proofs  they  have 
received,  and  of  the  impressions  made  on  their  minds  during  the  hear- 
ing of  the  case  before  them ;  for  this  reason,  a  witness  who  has  testi- 
fied before  referees,  will  not  be  admitted,  on  the  hearing  of  exceptions  to 
a  report,  to  prove  that  the  referees  had  misapprehended  his  meaning.3 
In  the  examination  of  referees,  the  usage  has  always  been  to  examine 
them  generally,  on  exceptions ;  the  courts  have  always  refused  to  de- 
scend into  the  minutiae  of  cases,  such  as,  the  particular  items  of  a  dis- 
puted account,  or  what  evidence  was  laid  before  the  referees,  to  prove 
how  and  when  a  tender  of  particular  money  was  made,  or  what  kind  of 
money  a  tender  was  made  in  ;4  for  "  referees  have  means  of  information 
superior  to  the  courts,  and  can  devote  more  time  in  the  development  of 
the  truth  respecting  contested  facts,  than  the  official  duties  of  the  former 
can  possibly  permit  them  to  bestow."  And  further,  referees  cannot  be 
examined  to  explain,  what  on  the  face  of  the  report  appears  to  be  vague 
and  uncertain;  but,  where,  in  an  action  on  an  award,  made  under  an 
alleged  parol  submission,  one  of  the  arbitrators  was  called  by  the  plain- 
tiff, and  proved  the  submission  and  award,  it  was  held,  that  it  was 
competent  for  the  defendant  to  ask  him,  on  cross-examination,  and 
without  first  opening  his  case,  whether  he  and  the  other  arbitrator  had 
not  previously  decided  that  they  could  make  no  award,  and  informed 
the  parties  of  that  decision.5 

§  2230.  On  all  arguments  on  the  reports  of  referees,  the  rule  of  court 
requires  that  copies  of  the  report,  and  of  the  exceptions  thereto,  if  any 
be  filed,  shall  be  furnished  by  the  exceptant  to  each  of  the  judges,  before 
the  commencement  of  the  argument.6  And  the  act  of  assembly  em- 
powers the  court,  if  it  shall  appear  that  the  referees  have  made  a 
mistake,  in  fact  or  law,  to  refer  the  cause  back  to  the  same  referees,  for 
such  further  or  other  proceedings  therein  as  shall  be  expedient.7  Even 
on  error,  if  it  appear  that  the  arbitrators  have  made  a  plain  mistake  in 
fact,  the  court  will  reverse,  in  order  that  it  may  be  sent  back  to  them  for 
correction  ;8  otherwise,  if  the  report  was  not  according  to  the  submis- 

Susquehanna  Canal  Co..  4  Binn.  296.  s  Howard  v.  Salter,  1  Bro.  90. 

Thellasson  v.  Crammond,'  1  W.C.  C.  319.  4  Bond  v.  Olden,  4  Yeates  243. 

1  Shoemaker  v.  Smith,  2  Binn.  244 ;  5  Petit  v.  Cohen,  4  Whart.  81. 

Tilehman,  C.  J.     And  see  Buckley  v.  6  Rule  xxiv.  g  87. 

Durant,  I  Dall.  129.  7  Act  of  1836,  ?  7. 

»  Bond    v.    Olden,    4    Yeates    243.  8  Kidd  v.   JSmmett,   72    Penn.    St. 

Kobinson  v.  Biokley,  30  Penn.  St.  384.  150. 
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sion.1  Where  the  report  is  referred  back  to  the  referees  for  correction, 
the  parties  are  entitled  to  be  heard.2  The  court,  however,  will  enforce 
a  provision  that  the  award  shall  be  final  and  conclusive,  and  that  neither 
party  shall  except  f  in  such  case,  no  other  objection  can  be  taken  to  the 
award,  than  that  it  is  not  within  the  submission  ;4  but  for  corruption  or 
misbehavior  of  the  arbitrators,  any  award,  either  at  common  law,  or 
under  the  statute,  may  be  assailed,  notwithstanding  a  stipulation  that 
there  shall  be  no  exception  or  appeal.5  An  award  under  the  sixth 
section  of  the  statute  has  not  the  effect  of  a  judgment,  unless  approved 
by  the  court,  and  judgment  entered  thereon  ;6  and  it  can  only  be 
enforoed  by  the  proper  writ  of  execution.7 

II.   Compulsory  arbitration. 

§  2231.  The  law  authorizing  the  submission  of  suits  to  arbitration  in 
the  first  instance,  at  the  will  of  either  party,  which  we  are  about  to  con- 
sider with  reference  to  the  practice  under  it,  was  one  of  the  results  of 
the  hostility  displayed  in  this  state  against  the  common  law,  in  the  early 
part  of  the  present  century.8  An  award  under  it  is  seldom  attended 
with  any  permanent  effect,  except  in  cases  where  there  is  no  dispute,  or 
the  matter  in  controversy  is  too  insignificant  to  induce  the  payment  of 
costs,  with  the  view  to  an  appeal.  This  law  is  also  sometimes  resorted  to, 
in  important  cases,  for  the  purpose  of  ascertaining  or  learning  the  nature 
and  extent  of  the  adverse  party's  claim  or  defence,  or  for  the  purpose 
of  getting  a  judgment  to  bind  the  defendant's  land,  where  it  is  feared  he 
will  alien  it  before  the  determination  of  the  suit,  which  effect  an  award 
will  operate,  even  though  it  be  appealed  from  ;  or,  where  the  court 
have  refused  to  hold  a  defendant  to  bail,  to  obtain  a  judgment  as  quickly 
as  possible,  which,  if  appealed  from,  will  be  atteuded  by  bail  co-extensive 
with  the  verdict  that  may  be  subsequently  obtained  in  a  trial  before  the 
court.  Notwithstanding  those  advantages,  the  system,  after  a  fair  trial 
in  Philadelphia  county,  was  found  to  afford  so  small  an  equivalent  for 
the  expenditure  of  time  and  money  consequent  on  its  employment,  as  to 
call  for  a  very  general  expression  of  disapprobation  from  the  profession, 
and  it  was  accordingly  abolished  in  1861,  as  to  this  county ;'  its  sub- 
stitute is  the  affidavit  of  defence  law,  which,  whilst  it  is  less  onerous  in 
point  of  costs,  is  more  expeditious,  simple  and  effectual. 

§  2232.  What  causes  may  be  arbitrated.  The  act  of  1836,  by  its 
>erms,  embraces  all  civil  suits  and  action,  with  the  following  exceptions : 

1  Coleman  v.  Lukens,  3  W.  &  S.  37.  tors'  Appeal,  38  Ibid.  9. 

2  Bowers  v.  Worrell,  1  Bro.  212.  7  Coleman  v.  Lukens,  4  Whart.  347. 

3  McCahan  v.  Beamey,  33  Penn.  St.  8  Duponeeau  on  Jurisdiction  102. 
535.  The  act  is  not  unconstitutional.     Mc- 

4  Wightman  v.  Pettis,  29  Penn.  St.  Donald  v.  Schell,  6  S.  &  R.  240. 

283.  s  Act    1    May     1861,    P.   L.    521 ; 

5  Spear  v.  Bidwell,  44  Penn.  St.  23.       Purd.  88.     It  had  been  previously  re- 
b  Steele  v.  Lineberger,  59  Penn.  St.     pealed,  as  to  the  district  court,  by  act 

308.     The  entry  of  judgment  nisi  does     28  March  1835,  \  3,  P.  L.  89. 
not  create  a  lien.     Stephens's  Execu- 
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J.  Appeals  to  a  register's  court. 

II.  Issues  directed  to  any  court  to  ascertain  a  fact  or  facts.1 

III.  Actions  upon  bail-bonds  and  recognisances. 

IV.  Actions  upon  penal  statutes. 

V.  Actions  brought  by  the  commonwealth,  unless  such  rule  be  en- 
tered by  the  attorney-general,  or  his  deputy,  with  his  consent 
in  writing. 
It  has  been  decided,  that  an  action  on  a  sheriff's  bond  may  be  arbi- 
trated, under  the  statute  f  an  action  on  an  insolvent  bond  ;3  an  arbitration 
bond  ;4  a  recognisance  of  bail  in  error  f  or  a  recognisance  of  bail  for 
stay  of  execution.6  So,  a  scire  facias  on  an  award  in  favor  of  the  defend- 
ant may  be  arbitrated  f  and  a  scire  facias  to  revive  a  judgment,  not- 
withstanding a  plea  of  nul  tiel  record  f  and  so  also,  if  judgment  on  a 
special  verdict  be  reversed  and  sent  back,  the  case  may  be  arbitrated.9 
But  a  suit  in  equity,  commenced  by  bill,  cannot  be  arbitrated ;  nor  a 
case  in  which  a  judgment  by  default  has  been  opened  on  terms;  nor  a 
cause  which  has  been  brought  to  an  issue  of  law,  by  demurrer.  The 
general  words  of  the  arbitration  law  cover  all  these  cases ;  they  are  not 
excepted  by  the  statute  itself;  but  because  they  are  not  within  its  spirit, 
they  are  adjudged  to  be  beyond  its  operation.10  If,  however,  a  judgment 
be  opened,  without  terms,  and  the  defendant  let  into  a  defence  on  the 
merits,  it  is  within  the  statute.11  Appeals  from  reports  of  county 
auditors  may  be  arbitrated,  under  the  act  of  1838  ;12  and  actions  of 
account-render;13  an  attachment  against  a  vessel,  however,  by  a  material- 
man, for  building  or  fitting  her  out,  cannot  be  arbitrated  under  the  act, 
the  proceeding  being,  according  to  the  course  of  the  admiralty,  by  libel, 
answer  and  decree.14 

§  2233.  Rule  of  reference.  The  act  of  assembly  provides,  that  it 
shall  be  lawful  for  either  party,  in  any  civil  suit  or  action,  his  agent  or 
attorney,  to  enter  at  the  prothonotary's  office,  a  rule  of  reference,  wherein 
he  shall  declare  his  determination  to  have  arbitrators  chosen,  on  a  day 
certain,  to  be  mentioned  therein,  not  exceeding  thirty  days  thereafter, 
for  the  trial  of  all  matters  in  variance  in  the  suit  between  the  parties.15 
The  plaintiff,  however,  before  entering  a  rule  of  reference,  must  first  file 
a   declaration   or   statement   of  the  cause  of  action  ;16   and  where  an 

1  See  Hoffman  v.  Walborn,  1  Pears.  9  Steinbrook  v.  Steinbrook,  2  P.  & 
18.  W.  160. 

2  Gordon  v.  Commonwealth,  10  10  Taggart  v.  Fox,  1  Gr.  ]  92  ;  Black,  J. 
Watts  443.  See  Withers  v.  Haines,  2  Perm.  St.  435, 

3  Bowman  v.  Sharp,  6  Watts  324.  as  to   the  effect  of   a  demurrer,  after 
1  Stout  v.  Commonwealth,  2  Rawle     the  appointment  of  arbitrators. 

341  u  Lowrey  v.  Tracy,  6  W.  &  S.  493. 

6  'Stevenson  v.  Docherty,  3  Watts  176.        I2  Act  14  April  1838,  j!  10,  P.  L.  460 ; 

6  Pettit  v.  Wingate,  25  Penn.  St.  74.  Purd.  301. 
The  exception  in  the  act  refers  to  re-        13  Act  30  March  1821,  7  Sm.  L.  429  ; 

cognisances  for  the  appearance  of  par-  Purd.  39. 

ties,   which    are   subject   to   equitable        14  Rbinedollar  v.  The  Rose  in  Bloom, 

relief  by  the  court.     Ibid.  Diat.  Court,  Phila.,  1821.  MS. 

1  Hill  v.  Crawford,  8  S.  &  R.  477.  15  Act  of  1836.  \  8. 

8  Lano-eu.  Stouffer,  16  Penn.  St.  251.  16  Ibid,  g  9.  On  appeal  from  the  judg- 
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affidavit  of  claim  is  required,  and  the  plaintiff  has  filed  such  affidavit, 
setting  forth  the  nature  and  amount  thereof,  and  also  a  declaration  or 
statement,  the  defendant,  before  entering  a  rule  of  reference,  must  first 
file  an  affidavit  of  defeuce,  setting  forth  the  nature  and  character  of  the 
same.1  No  suit,  which  has  been  set  down  for  trial,  can  be  referred,  except 
by  consent,  within  thirty  days  before,  or  during  the  sitting  of  the  court, 
unless  previously  continued  to  the  next  term.2  A  rule  of  reference  may 
be  entered,  before  the  return-day  of  the  writ  f  but,  in  such  case,  the 
summons  must  be  served  before,  or  contemporaneously  with,  the  service 
of  the  rule  of  reference.4  An  immaterial  variation  in  the  prescribed 
form  of  the  rule  of  reference  will  not  vitiate  the  proceedings  f  as,  a 
misrecital  of  the  date  of  the  arbitration  law.6  Upon  entry  of  the  rule, 
it  is  the  duty  of  the  prothonotary,  to  enter  the  same  of  record,  and 
deliver  to  the  party  a  certified  copy  thereof.7 

§  2234.  The  entry  of  a  rule  of  reference  does  not  oust  the  jurisdiction 
of  the  court,  before  the  appointment  of  arbitrators  ;8  a  rule  not  acted 
on,  may  be  treated  by  either  of  the  parties  as  a  nullity  ;9  and  the  time 
for  choosing  arbitrators  may  be  altered  after  entering  the  rule,  if  before 
notice.10  The  rule,  however,  once  entered,  cannot  be  withdrawn  by  the 
party  without  leave  ;n  nor  can  a  second  rule  be  entered,  without  con- 
sent, until  the  first  is  discharged  by  the  court  ;12  but  as  the  jurisdiction 
of  the  arbitrators  attaches  merely  for  the  purpose  of  trial,  if  they  decline 
to  proceed,  the  court  will  strike  off  the  rule  ;13  this  cannot  be  done, 
however,  uutil  after  the  day  of  meeting  is  passed.14  If  they  do  not  meet 
on  the  day  appointed,  their  jurisdiction  is  at  an  end  ;15  and  the  rule  of 
reference  will  then  be  stricken  off.16 

§  2235.  Notice  of  the  rule.  The  statute  prescribes,  that  it  shall  be 
the  duty  of  the  party,  his  agent  or  attorney,  entering  the  rule  of  refer- 
ence, to  cause  a  copy  of  such  certified  rule  to  be  served  on  the  opposite 

ment  of  a  justice,  in  an  action  of  tres-  power  but  such  as  is  conferred  by  the 

pass,  the  transcript  filed  is  not  a  suffi-  statute.    Ibid. 

cient  statement,  within  the  meaning  of  6  Moulson  v.  Bees,  6  Binn.  32.     For 

the  act.     Paries  v.  Weisel,  7  W.  N.  C.  form    of   the    rule   of   reference,    see 

213.  Smith's  Forms  56. 

1  Act  14  May  1874,  P.  L.  159;  Purd.  '  Act  of  1836,  J  11. 

1826.  Notwithstanding  the  entry  of  a  8  Camp  v.  Bank  of  Owego,  1 0  Watts 

rule  of  reference  by  the  defendant,  the  130.     Hoffman  v.  Locke,  19  Penn.  St. 

court  may  give  judgment  for  want  of  a  57. 

sufficient  affidavit  of  defence.     Ibid.  9  Ibid. 

2  Act  of  1836,  1 10.  Where  a  cause  10  Crawford  v.  Gable,  2  Penn.  St. 
is  marked  for  trial  at  a  particular  pe-  444. 

riod,  a  rule  of  reference  may  be  entered        ,l  Withers   v.   Haines,   2    Penn.  St. 

thirty  days  before  the  commencement  435. 

of  such  period.     Baker  v.  Rivers,  Sup.        12  Barnet    v.    Hope,    5    Binn.    518. 

Court,  Phila.,  January  1827.  MS.  Smith  v.  Bartolett,  18  Leg.  Int.  110. 

3  Henness  v.  Meyer,  4  Whart.  358.        ls  Douglass  v.  Kenton,  1  Miles  21. 
Burke  v.  Matthews,  2  Phila.  282.  "  Trimbly  v.  Maloney,  21  Pitts.  L.  J. 

4  Fehr  v.  Reich,  36  Penn.  St.  472.  152. 

5  Shoemaker   v.    Meyer.   4  S.  &  R.        ,5  Weir  v.  Johnston,  2  S.  &  R.  459. 
452.      Nicholas    v.    Wolfersberger,    5        16  Hummel  v.  Foster,  2  Leg.  Chron. 
Ibid.    167.     The  arbitrators    have  no  234. 
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party,  his  agent  or  attorney,  at  least  fifteen  days  before  trie  day  fixed 
therein  for  the  appointment  of  arbitrators.  And  the  manner  of  such 
service  shall  be,  by  delivering  such  copy  to  the  party,  personally,  his 
agent  or  attorney,  or  if  such  party  cannot  be  found,  or  have  no  agent 
or  attorney,  by  leaving  such  copy  at  his  last  place  of  abode;  and  in  the 
case  of  a  corporation,  such  copy  shall  be  served  on  the  president  or 
other  principal  officer,  cashier,  secretary  or  chief  clerk  of  the  corpora- 
tion.1 A  personal  service  is  indispensable  in  all  cases,  except  where 
the  party  cannot  be  found,  and  has  no  agent  or  attorney ;  but  where  the 
party  has  an  attorney,  leaving  a  copy  at  his  office  is  Dot  a  personal  ser- 
vice on  him  ;2  so,  a  service  on  a  party  residing  within  the  county,  by 
leaving  a  copy  at  his  boarding-house,  is  not  sufficient  ;3  and  a  service 
on  the  defendant's  wife  is  not  good,  unless  it  appear  that  she  was  at  her 
husband's  house  at  the  time  of  service.4  If  there  be  two  defendants, 
service  must  be  made  on  each  of  them,  to  enable  the  plaintiff  to  proceed 
on  his  rule  of  reference  ;5  even  if  the  defendants  be  co-executors.6  If 
the  defendant  be  temporarily  absent  from  the  state,  the  rule  must  be 
served  upon  his  attorney.7  It  is  too  late,  however,  to  take  advantage 
of  an  irregularity  in  the  notice,  after  execution  issued.8 

§  2236.  Appointment  of  arbitrators.  On  the  day  fixed  for  the 
appointment  of  arbitrators,  if  both  parties  attend,  either  in  person,  or  by 
their  agents  or  attorneys,  the  statute  provides,  that  the  arbitrators  shall 
be  chosen  in  the  following  manner  :9 

I.  The  number  of  the  arbitrators,  which  shall  be  either  three  or  five, 
shall  be  fixed  by  the  parties,  or,  if  they  cannot  agree,  by  the 
prothonotary ;  but  the  parties  may  agree  to  refer  the  cause  to 
any  one  person  whom  they  shall  concur  in  choosing. 
II.  If  the  number  fixed  be  three,  the  plaintiff  shall  then  nominate 
one  person,  if  five,  he  shall  nominate  two,  and  if  all,  or  either, 

1  Act  of  1836,   I  12.     For  an  omis-  declaration  filed,  there  caD  be  no  re- 
gion to  serve  a  certified  copy  of  the  covery  ;  it  is  merely  void.     Cummin  v. 
rule  of  reference,  or  of  the  notice  of  Wilson,  2  Watts  13. 
meeting,   the   law  imposes   a  penalty  2  Jackson    v.   Wilson,   7   W.   &    S. 
of  twenty-five  dollars,  recoverable,  one-  250. 

half  to  the  use  of  the  party,  and  the  3  Simpson  v.  Brown,  1  Pitts.  143. 

other  half  to  the  use  of  the  party  who  4  Pedan  v.  Cox,  3  S.  &  R.  245. 

will  sue  for  the  same.     But  this  pro-  5  Berentz    v.   Bishop,    5    S.    &    R. 

vision'does  not  deprive  the  court  of  the  179.     Marshall  v.  Lowry,  6  Ibid.  281. 

power  of  setting  aside  the  award,  for  Ranck  v.  Becker,  12  Ibid.  41 2.     Beltz- 

want  of  notice,  nor  interfere  with  the  hoover  v.  Commonwealth,  1  Watts  126. 

ritfht  of  the  party  to  recover  such  dam-  6  Pedan  v.  Cox,  3  S.  &  R.  245. 

ages  as  he  may  have  sustained.     Act  7  McCowen  v.   Stephens,  1  Luz.  L. 

of  1836,^36.     The  fact  that  the  party  Obs.  3. 

had  actual  notice,  is  no  defence  to  an  8  McCord  v.  Scott,  4  Watts  11.  And 

action  for  the  penalty.     Hottenstine  v.  see   Stout  v.  Commonwealth,  2  Rawle 

Auten,  43  Penn.   St.  323.     And  it  is  341. 

recoverable,  without  proof  of  damage,  9  Act  of  1836,  1 13.  The  appear- 
though  the  rule  of  reference  were  ance  of  one  of  the  defendants  for  him- 
stricken  off,  before  suit  brought.  Dun-  self,  and  on  behalf  of  his  co-defendants, 
lop  v  McKee  25  Ibid.  84.  But  if  the  is  sufficient,  if  acquiesced  in.  White 
rule  of  reference  was   entered,  before  hill  v.  Whitehill,  17  S.  &  R.  295. 
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be  objected  to  by  the  defendant,  he  shall  nominate  other  per- 
sons in  place  of  those  objected  to,  until  he  shall  have  nominated 
six  persons  for  every  person  so  allowed  by  him  to  be  nominated. 

III.  The  defendant  shall  then  nominate,  in  like  manner,  an  equal 

number  of  persons,  subject,  in  like  manner,  to  objection  on  the 
part  of  the  plaintiff. 

IV.  If  the  parties  agree  in  the  choice  of  arbitrators,  as  aforesaid,  the 

umpire  shall  be  chosen  as  follows :  the  parties  shall  nominate 
alternately,  beginning  with  the  plaintiff,  seven  persons,  the 
opposite  party  having  the  right  to  object  to  the  nomination, 
and  if  all  the  persons  thus  nominated  be  objected  to,  the  pro- 
thonotary  shall  nominate  a  suitable  and  disinterested  person  ; 
if  he  be  objected  to,  he  shall  name  another,  and  so  on,  until  he 
shall  name  seven  persons,  and  if  all  be  objected  to,  he  shall 
make  out  a  list  of  five  such  persons,  and  the  parties  shall  then 
strike  out  alternately,  beginning  with  the  plaintiff,  until  the 
name  of  only  one  person  be  left,  who  shall  be  the  umpire. 
V.  If  the  parties  cannot  agree  in  the  choice  of  arbitrators,  as  afore- 
said, the  prothonotary  shall  make  out  a  list,  containing  the 
names  of  five  suitable  and  disinterested  persons  for  each  of  the 
number  of  arbitrators,  so  as  aforesaid  fixed  upon,  from  which 
list  the  parties  shall  strike  out,  alternately,  beginning  with  the 
plaintiff,  until  the  number  be  left  which  was  so  fixed,  and  the 
persons  so  selected  shall  be  the  arbitrators. 
VI.  If  the  parties  agree  as  to  one  or  more  of  the  arbitrators,  and 
differ  as  to  one  or  more,  the  like  proceedings  shall  be  had  to 
supply  the  deficiency,  and  complete  the  number  of  arbitrators 
so  fixed  upon. 
§  2237.  But  little  difficulty  can  occur  where  both  parties  attend  at 
the  time  appointed ;  but  if  only  one  of  them  be  in  attendance,  a  strict 
compliance  with  the  provisions  of  the  statute  is  indispensable  ;l  in  such 
case,  the  proceedings  are  to  be  as  follows  :2 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of  refer- 
ence was  entered,  proof  shall  be  made  that  the  notice  was 
duly  served  on  the  opposite  party,  in  the  manner  therein  pro- 
vided, and  the  proof  of  the  service  shall  be  the  oath  or  affirma- 
tion of  the  person  by  whom  it  was  made.  Proof  of  service 
may  be  made  before  the  prothonotary,3  or  his  deputy  ;4  and  if 
the  defendant  and  his  attorney  acknowledge  service  of  the 
notice,  other  proof  is  dispensed  with.6 
II.  It  shall  be  the  duty  of  the  prothonotary  to  fix  the  number  of  the 
arbitrators,  to  nominate  for  the  absent  party,  and  to  object  to 
the  nominations  made  by  the  party  present,  if  he  shall  think  it 
necessary.     If  but  one  party  attend,  the  number  of  arbitrators 

1  Cave  v.  Crumley,  1  Clark  312.  *  Reigart  v.  MoGrath,  16  S.  &  R.  65. 

*  Act  of  1836,  1 14.  For    form    of    proof   of    service,    see 

8  Act  14  April  1834,  \  77,  P.  L.  355  ;  Smith's  Forms  57. 

Purd.  1182.  °  Kirk  v.  Eaton,  10  S.  &  R.  103. 
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must  be  fixed  exclusively  by  the  prothonotary ;  if  fixed  by  the 
prothonotary  and  the  party,  it  is  error  ;a  but,  in  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed,  that  the  num- 
ber was  fixed  by  the  officer,  in  accordance  with  his  duty  f 
and  if  the  prothonotary  record  that  he  acted  for  the  absent 
party  in  choosing  arbitrators,  but  do  not  specify  the  mode  of 
selecting  them,  the  presumption  is,  that  he  did  it  in  due  form 
of  law.3 
III.  If,  in  such  case,  all  the  persons  nominated  on  either  side  shall  be 
objected  to,  the  like  proceedings  shall  be  had  for  the  choice  of 
arbitrators,  as  if  both  parties  were  present,  except  that  the 
duties  required  to  be  performed  by  the  prothonotary,  in  such 
case,  shall  be  performed  by  the  recorder  of  deeds,  the  sheriff, 
coroner  or  treasurer  of  the  proper  county.'1 
§  2238.  The  day,  hour  and  place  of  meeting  is  to  be  fixed  by  the  par- 
ties, if  present,  and  able  to  agree  thereupon ;  otherwise,  it  is  the  duty 
of  the  prothonotary  to  determine  the  same;  but,  in  such  case,  the  time 
is  not  to  be  less  than  ten  nor  more  than  twenty  days  from  the  appoint- 
ment of  the  arbitrators.5     If  the  prothonotary  fix  the  time  of  meeting 
at  a  period  less  distant  than  the  law  prescribes,  in  the  absence  of  the 
opposite  party,  the  judgment  is  erroneous,  unless  the  defect  be  cured  by 
an  appearance.6     In  most  of  the  state,  the  mode  and  manner  of  choos- 
ing the  arbitrators  is  noted  by  the  prothonotary,  either  on  a  separate 
paper,  or  in  a  book  kept  for  that  purpose ;  and  the  minutes  of  the  offi- 
cer have  always  been  regarded  as  part' of  the  proceedings  in  the  cause, 
not  liable  to  be  contradicted  by  him  or  any  other  person ;    and  not 
amendable,  unless  application  be  made  in  proper  time,  and  there  be 
something  to  amend  by.7 

§  2239.  Notice  of  the  meeting.  On  this  subject,  the  act  of  assembly 
ordains,  that  it  shall  be  the  duty  of  the  party  by  whom  the  rule  of  refer- 
ence shall  have  been  entered,  to  procure  from  the  prothonotary  a  certi- 
fied copy  of  the  record,  containing  the  names  of  the  arbitrators,  and  the 
time  and  place  of  their  meeting,  and  to  serve  a  copy  of  the  same  on  each 
of  the  arbitrators,  and  also  on  the  opposite  party,  if  he  reside  within  the 
city  or  county,  and  if  not,  upon  his  agent  or  attorney,  giving  at  least  ten 

1  Mitchell  v.  Wilhelm,  6  "Watts  259.  aside   the  proceedings,  and   said  they 

Feehrer    v.    Rudy,   7   W.    &   S.    183.  were  highly  irregular   and  improper. 

Smith  v.  Bartolett,  18  Leg.  Int.  110.  Cave  v.  Crumley,  1  Clark  312. 

''  Withers   v.    Haines,    2    Penn.  St.  *  In  all  suits  to  which  the  prothono- 

435.    Finch  v.  Lamberton,  62  Ibid.  370.  tary  is  a  party,  or  in  which  may  be  in- 

3  Steele   v.    Herrington,  1  Gr.  442.  tere.sted,  the  statute  provides,  that  the 

Where  the  plaintiff's  attorney  handed  duties  required  to  be  performed  by  him 

a  list  of  three  names  to  the  prothono-  shall    devolve   upon   the    recorder    of 

tary  to  which  he  added  the  names  of  deeds,  the  clerk  of  the  orphans'  court, 

four'other  persons,  and  thereupon,  the  the  sheriff,  coroner  or  treasurer  of  the 

plaintiff's  attorney  and  the  prothono-  proper  county.     Act  of  1836,  {!  35. 

tary  alternately  struck  one  name  from  5  Act  of  1836,  1 15. 

the  list    until  the  three  first  persons  6  Kirk  ».  Eaton,  10  S.  &  R.  103. 

were  left,  who  were  certified  to  be  the  7  Feehrer  v.  Rudy,  7  W.  &  S.  183-4 ; 

arbitrators    appointed,    the    court   set  Rogers,  J. 
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days'  notice  previous  to  the  day  of  meeting.1  And  the  act  of  1877  pro- 
vides, that  if  the  party  have  no  agent  or  attorney,  service  may  be  made 
upon  him,  in  the  same  manner  as  a  writ  of  summons  is  served  in  a  per- 
sonal action.2  Notice  of  the  time  and  place  of  meeting  must  be  given, 
though  the  opposite  party  attended,  when  the  arbitrators  were  ap- 
pointed,3 unless  he  accepted  service.4  It  was  formerly  held,  that  ser- 
vice upon  the  defendant  must  be  a  personal  one,  if  he  resided  within 
the  county  ;5  but  this  has  been  remedied  by  the  act  of  1877  •  which 
authorizes  a  service  upon  the  attorney  of  the  opposite  party,  though 
he  be  a  resident  of  the  county.6  The  record  need  not  show  that  the 
defendant  had  notice  of  the  time  and  place  of  meeting.7 

§  2240.  Meeting  of  the  arbitrators.  If  only  one  of  the  parties 
shall  attend  on  the  day  appointed  for  the  meeting  of  the  arbitrators, 
and  the  arbitrators,  or  one  or  more  of  them,  shall  attend,  the  statute 
provides  that  the  proceedings  shall  be  as  follows  :8 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of  reference 

was  entered,  proof  shall  be  made  that  due  notice  of  the  time 
and  place  of  meeting  was  given  to  the  opposite  party,  as  therein 
provided. 

II.  If  the  party  absent  shall  have  been  prevented  from  attending  by 

sickness,  or  other  unavoidable  cause,  and  notice  thereof  shall 
be  given  to  the  arbitrators  or  arbitrator  present,  of  the  suffi- 
ciency of  which  cause  such  arbitrators  or  arbitrator  shall 
judge,  an  adjournment  shall  take  place 'to  such  subsequent 
time  as  the  said  arbitrators  or  arbitrator  shall  fix. 
§  2241.  If  the  whole  number  of  arbitrators  shall  not  attend  on  the 
day  appointed  for  the  meeting,  the  proceedings  shall  be  as  follows  :9 

I.  Proof  shall  be  made  that  due  notice  of  the  time  and  place  of 
meeting  was  given  to  the  arbitrator  or  arbitrators  absent,  as 
therein  provided. 

II.  If  both  parties  be  present,  either  in  person  or  by  their  agents 

or  attorneys,  the  place  of  the  arbitrator  or  arbitrators  absent 
may  be  supplied  by  the  parties  aforesaid,  if  they  can  agree 
upon  suitable  persons. 

III.  If  the  parties  shall  be  unable  to  agree,  the  arbitrator  or  arbitra- 

tors present  shall  appoint  a  suitable  person  or  persons  to  fill 
the  vacancy. 

IV.  If  any  one  of  the  parties  be  absent,  and  no  sufficient  reason  be 

assigned,  as  aforesaid,  for  such  absence,  it  shall  be  lawful  for 
the  arbitrators  or  arbitrator  present  to  appoint  a  suitable  per- 
son or  persons  to  fill  the  vacancy. 

1  Act  of  1836,  <S  16.  Simpson  v.  Brown,  1  Pitta.  143. 

2  Act  23   March   1877,   P.   L.   28  ;         6  "Wilcox  v.  Payne,  26  Pitts.  L.  J.  67. 
Purd.  2089.  '  Oppenheimer  v.  Comly,  3  S.  &  R. 

*  Henry  v.  Norwood.  4  Watts  347.  3.     For  an  omission  to  serve  a  copy  of 

Carter  v.  Slocum,  2  Phila.  401.  the  record,  the  law  imposes  a  penalty 

1  Kirk  v.  Eaton,  10  S.  &  R.  103.  of  $25  :  see  supra,  <S  2235  n. 

5  Rivers    u.    Walker,    1    Dall.    81.         8  Act  of  1836,  £  17. 
Finch  v.  Lamberton,  62  Penn.  St.  370.         9  Ibid.  \  18. 
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Where  one  of  the  arbitrators  does  not  attend,  the  record  must  show 
service  of  notice  on  him.1  One  arbitrator  attending  may  adjourn  f  and 
at  such  adjourned  meeting  (notice  having  been  given  to  the  absent 
party),  others  may  be  appointed  ;3  and  if  the  party  attended  at  the 
appointment  of  arbitrators,  he  is  not  entitled  to  notice  of  the  adjourn- 
ment.4 Arbitrators  may  adjourn,  before  being  sworn  f  but  after  they 
have  all  met  and  been  sworn,  they  have  bo  power  to  supply  vacancies  f 
and  no  authority  is  given  to  supply  a  second  vacancy  ;7  the  proper 
course  would  be,  to  adjourn  over,  if  the  attendance  of  the  absent  arbi- 
trator could  probably  be  had,  or  to  move  the  court  for  a  rescission  of  the 
ruie.8  The  court  has  no  power  to  appoint  an  arbitrator  in  the  place  of 
one  who  has  died  pending  the  proceedings ;  nor  will  they,  in  such  case, 
strike  off  the  rule  of  reference,  against  the  dissent  of  one  of  the  parties.9 
It  need  not  appear  on  the  face  of  the  proceedings,  that  the  arbitrators 
met  on  the  day  appointed.10 

§  2242.  Proceedings  before  the  arbitrators.  When  the  whole 
number  of  the  arbitrators  shall  be  assembled,  they  are  to  be  sworn  or 
affirmed,  justly  and  equitably  to  try  all  matters  in  variance,  submitted 
to  them  ;  which  oath  or  affirmation  may  be  administered  to  them  by 
any  person  having  authority  to  administer  oaths,  or  in  the  absence  of  such 
person,  by  one  of  their  number.11  The  powers  of  the  arbitrators,  under 
their  appointment,  have  been  already  considered.12  It  is  only  necessary 
in  this  place  to  add,  that  they  are  not  required  by  law,  to  reduce  their 
proceedings  to  writing ;  if  they  proceed  irregularly,  the  court  will  give 
relief  in  a  summary  manner.13 

§  2243.  Of  the  award.  As  soon  as  the  arbitrators  shall  have  heard 
the  evidence  and  allegations  of  the  parties,  they  shall  proceed  to  deter- 
mine the  matters  in  controversy,  submitted  to  them,  and  they  shall  make 
out  their  award,  which  shall  be  signed  by  all,  or  a  majority  of  them,  and 
shall  transmit  the  same  to  the  prothonotary,  within  seven  days  after 

1  Smith  v.  Bartolett,  18  Leg.  Int.  v.  Davis,  4  Leg.  Gaz.  222.  The  statute 
110.  But  see  Brown  v.  Brashier,  2  P.  provides,  that  if  any  person  appointed 
&  W.  114.  an  arbitrator,  and  residing  within  the 

2  Steeley  v.  Irvine,  6  S.  &  R.  128.  county,  having  received  due  notice  of 

3  Stiles  v.  Carlisle  and  Hanover  his  appointment,  shall  fail  to  attend 
Turnpike-road,  10  S.  &  R.  286.  An  and  take  upon  himself  the  duties  of 
arbitrator  present,  but  declining  to  act,  the  appointment,  unless  prevented  by 
may  be  considered  absent.     Ibid.  sickness,  or  other  unavoidable  cause,  he 

4  Eckert  v.  Sheets,  6  S.  &  R.  275.  shall,  for  every  such  default,  forfeit 
Brown  v.  Brashier,  2  P.  &  W.  114.  and  pay  the  sum  of  two  dollars,  to  be 

5  Boone  v.  Reynolds,  1  S.  &  R.  231.  recovered  by  either  party,  who  shall 
Eckert  v.  Sheets,  6  Ibid.  275.  first  sue  for  the  same ;   but  no  arbi- 

6  Wilson  v.  Cross,  7  Watts  495.  trator  shall  be  compelled  to  serve  on 

7  Mitchell  v.  Wilhelm,  6  Watts  259.  more  than  ten  appointments  in  any  one 

8  Wilson  v.  Cross,  ut  supra.  year:  \  33. 

9  Girard  v.  Hutchinson,  2  S.  &  R.  n  See  supra,  2225-7. 

188.     See  infra,  I  2244.  13  McEntire  v.  McElduff,  1  S.  &  R. 

10  Kimble   v.   Saunders,  10  S.  &  R.  22.     And   see   Negley  v.  Stewart,  10 
193_  Ibid.  207.     Stiles  v.  Carlisle  and  Han- 

11  Act  of  1836,  1 19.     See  Vanwegen  over  Turnpike-road,  Ibid.  286. 

vol.  ii. — 33 
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they  shall  have  agreed  upon  the  same.1  If  they  neglect  to  do  so,  they 
forfeit  their  right  to  compensation  ;2  but  the  award  is  not  thereby  viti- 
ated ;3  the  court  may  compel  them,  by  rule,  to  file  their  award  ;4  they 
cannot  make  a  single  award  in  two  cases  submitted  to  them.5  The 
requisites  of  a  valid  award  have  already  been  considered  ;6  they  cannot 
find  the  facts  specially  and  submit  the  questions  of  law  to  the  court.7 

§  2244.  If  one  of  the  arbitrators  die,  or  become  incapable,  or  refuse 
to  attend  to  the  duties  of  his  appointment,  or  remove  or  depart  from  the 
county,  the  remaining  arbitrators  may  proceed  with  the  cause,  and  make 
an  award,  if  they  can  agree  upon  the  same ;  but  if  they  cannot  agree 
thereupon,  they  may  appoint  an  umpire,  and  the  umpire  so  appointed, 
together  with  such  arbitrators,  may  proceed  with  the  cause  and  make  an 
award.8  The  arbitrators,  however,  under  this  section,  can  only  appoint 
an  umpire,  in  case  of  disagreement,  after  a  hearing  of  the  cause.9 

§  2245.  The  prothonotar}',  on  receiving  the  award,  is  required  forth- 
with to  enter  the  same  of  record,  in  the  proper  docket.10  Leaving  the 
award  with  the  prothonotary,  out  of  office-hours,  is  not  a  sufficient 
entry.11  When  so  entered,  the  statute  provides,  that  the  award  shall 
have  the  effect  of  a  judgment,  with  respect  to  the  party  against  whom  it 
is  made,  from  the  time  of  the  entry  thereof,  and  shall  be  a  lien  upon  his 
real  estate,  until  reversed  upon  appeal,  or  satisfied  according  to  law.12 
The  entry  of  a  formal  judgment  is  not  requisite,  as  the  award  has  the 
effect  of  one,  proprio  vigors  ;13  but  the  lien  is  restricted  to  the  period  of 
five  years  from  the  date  of  entry,  notwithstanding  the  pending  of  an 
appeal,  unless  revived  by  scire  facias.1*  A  certified  copy  of  the  award 
may  be  transferred  to  another  county,  either  before  or  after  an  appeal, 
and  entered  of  record  therein,  for  the  purpose  of  creating  a  lien  upon 
the  real  estate  of  the  defendant  in  such  county ;  and  if  an  appeal  be 
subsequently  entered,  it  is  the  duty  of  the  plaintiff,  within  twenty  days 
thereafter,  to  file  with  such  transferred  record,  a  certificate  of  the  entry 
of  the  appeal ;  in  default  whereof,  the  defendant,  or  any  other  person 
interested,  may  have  such  transferred  record  stricken  off.15  The  lien, 
however,  does  not  extend  to  subsequently-accruing  costs;16  and  where 
the  plaintiff  appeals  from  an  award  in  his  own  favor,  and  recovers  a 

I  Act  of  1836,  I  20.  Post  v.  Sweet,  8  S.  &  R.  391. 

5  Ibid.  §21.  "Act  21   April   1840,   P.    L.  449; 

3  Boone  v.  Reynolds,  1  S.  &  R.  231.  Purd.  820.     Prior  to   the  passage  of 

4  Monohan  v.  Stronger,  1  Phila.  376.  this  act,  an  award  was  a  lien,  during 

6  Commonwealth  v.  Maris,  4  S.  &  R.  the  pendency  of  an  appeal.  Ramsey's 
81.  Appeal,  4   Watts  71.     Dietrich's  Ap- 

6  See  supra,  \  2215-8.  peal,  Ibid.  208. 

T  Hoffman  v.  Walborn,  1  Pears.  18.  15  Act  5  May  187G,  P.  L.  110 ;  Purd. 

8  Act  of  1836,  I  20.  2027.  The  statute  also  provides  for  the 

9  Sickel  v.  Keach,  4  Luz.  L.  Obs.  filing  of  a  certificate  of  the  judgment 
39.  entered  on  the  appeal,  or  of  a  satisfac- 

10  Act  of  1836,  §23.  tion  of  the  judgment,  under  like  con- 

II  Sims  v.  Hampton,  1  S.  &  R.  412.        ditions. 

12  Act  of  1836,  §24.  16  Christy  v.  Crawford,  8   W.  &  S. 

13  Richter  v   Chamberlin,  6  Binn.  35.     99. 
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more  favorable  judgment,  the  lien  thereof  does  not  relate  back  to  the 
date  of  the  award  j1  the  law  will  not  permit  a  plaintiff  to  reverse  his 
own  judgment,  and  still  claim  by  it.2 

§  2246.  Exceptions  to  awards.  The  statute  provides,  that  the 
court  may  set  aside  an  award  of  arbitrators,  on  due  proof  that  the 
arbitrators  misbehaved  themselves,  in  the  course  of  the  proceedings 
before  them ;  or  that  the  award  was  procured  by  corruption,  or  other 
undue  means.3  By  our  practice,  the  party  against  whom  an  award  is 
made,  is  entitled  to  four  days  in  which  to  file  exceptions.  The  award 
can  only  be  set  aside,  on  exceptions,  for  misbehavior;  for  a  mistake  of 
fact  or  of  law,  the  remedy  is  by  appeal.4  Thus,  an  award  will  not  be 
set  aside,  on  the  ground  that  the  arbitrators  erred  in  rejecting  evidence ; 
the  statute  gives  them  the  power  of  deciding  on  the  competency  of  evi- 
dence, as  well  as  its  credibility  ;5  nor  for  an  irregularity,  which  would 
render  it  voidable  on  error.6  Where  the  jurisdiction  of  the  arbitrators 
has  completely  attached,  the  court  cannot,  on  exceptions,  inquire  into 
the  proceedings  before  them ;  the  only  remedy  is  by  appeal.7  The 
court  refused  to  set  aside  an  award,  because  one  of  the  arbitrators  had 
inquired  of  a  stranger,  whether  the  defendant  could  pay  a  certain  sum, 
if  the  decision  were  against  him;3  but  an  award  was  set  aside,  where  it 
appeared,  that  one  of  the  parties  had  held  a  conversation  with  the 
arbitrators,  before  the  award  was  delivered,  the  other  party  not  beiug 
present ;  and  this,  though  the  referees  were  gentlemen  of  respectability, 
who  said  that  the  conversation  did  not  affect  them,  as  they  had  made  up 
their  minds  previously.9  Where,  however,  one  of  three  arbitrators,  who 
had  been  sworn,  and  heard  part  of  the  evidence,  failed  to  attend  an 
adjourned  meeting,  and  the  parties  agreed  to  proceed  before  the  other- 
two,  who  heard  the  balance  of  the  testimony,  and,  at  a  third  meeting, 
the  defaulting  arbitrator  appeared  and  joined  in  the  award,  by  signing 
the  same,  it  was  held  not  to  be  such  evidence  of  misbehavior,  as  would 
induce  the  court  to  set  aside  the  same.10  A  refusal  of  the  court  to  set 
aside  an  award  for  misbehavior,  cannot  be  reviewed  on  error;  it  is  in 
the  nature  of  a  motion  for  a  new  trial  ;u  and  where  the  proper  remedy 
is  by  appeal,  a  writ  of  error  will  not  lie  directly  to  the  award  ;12  so,  the 
supreme  court  will  not  entertain  a  writ  of  error,  for  an  irregularity, 
which  was  ground  for  setting  aside  the  award  in  the  court  below.13  The 
court  may  recommit  an  award,  for  the  correction  of  a  mere  clerical 
error.14 

1  Lentz  v.  Lamplugh,  12  Perm.  St.         "  Wells  v.  Soott,  1  Miles  125. 

344.  '  Thompson   v.   White,   4    S.  &  R. 

2  Eaton's  Appeal,  83  Penn.  St.  152,     135. 

155_  8  Rheem  v.  Allison,  2  S.  &  R.  113. 

3  Act  of  1836,  I  26.     The  violation         9  Rhoads  v.  Rhoads,  District  Court, 
of  a  parol  promise  to  allow  a  credit  Phila.,   June     1848.    MS.      And    see 
upon  the  award,  is  not  ground  of  ex-  Trump  v.  Straw,  1  Pears.  29. 
ception.     Harvey  v.  Earl,  1  Pears.  542.        10  AValls  v.  Wilson,  28  Penn.  St.  514. 

1  Walls  o.  Wilson,  28  Penn.  St.  514.  "  Bemus  v.  Clark,  29  Penn.  St.  251. 

Wynn  v.  Bellas,  34  Ibid.  160.  ,2  Waage  v.  Weiser,  5  Whart.  307. 

*  Commonwealth  v.  La  Fitte,  2  S.  &  I3  Sheets  v.  Rudehau.uh,  2  Rawle  149. 

j-    106.  '*  Heslop  v.  Bush.  80  Penn.  St.  70. 
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§  2247.  Of  the  appeal.  The  act  of  assembly  provides  that  either 
party  may  appeal  from  an  award  of  arbitrators,  to  the  court  in  which 
the  cause  was  pending  at  the  time  the  rule  of  reference  was  entered.1 
Any  person  who  has  an  interest  in  the  cause,  though  he  be  not  named 
on  the  record,  may  appeal  from  an  award  of  arbitrators ;  but  this  inte- 
rest must  be  a  direct  one,  like  that  (for  instance)  which  a  landlord  has, 
in  ejectment  against  his  tenant ;  one  against  whom  the  judgment  can- 
not be  pleaded  by  way  of  estoppel,  has  no  right  to  come  between  the 
parties  who  are  concluded  by  it ;  whenever  the  rights  which  a  third 
person  might  have  in  a  judgment,  or  against  it,  are  open  to  inquiry 
in  a  collateral  proceeding,  he  is  excluded  from  the  right  of  appeal.2 
Assignees  in  trust  for  the  benefit  of  creditors  may  appeal  from  an 
award  against  their  assignor;3  so  may  the  trustees  of  an  insolvent 
debtor,  or  the  sequestrator  of  an  insolvent  corporation.4  One  of  several 
defendants  may  appeal  for  all  of  them,  and  he  will  not  be  permitted 
subsequently  to  withdraw  the  appeal  as  to  his  co-defendants,  on  the 
ground  that  he  was  the  only  appellant.5  If  one  of  several  defendants 
make  the  affidavit,  and  the  recognisance  be  for  all  the  defendants,  the 
appeal  will  stand  for  all ;  but  if  either  of  them  come  into  court  and 
desire  to  be  severed,  he  may  be  severed,  and  the  appeal  will  go  on  in 
the  name  of  the  others  ;6  if,  however,  none  of  them  disavow  the  appeal, 
the  cause  is  in  court  as  to  them  all  ;7  an  appeal  by  one  of  two  defend- 
ants is  not  deemed  the  appeal  of  both,  unless  such  distinctly  appear  to 
have  been  the  intention  of  the  appellant.8  Such  action  amounts  to  a 
severance,  as  much  as  if  the  co-defendants  had  come  into  court  and  dis- 
claimed ;  and  an  amendment  will  not  be  allowed,  so  as  to  make  it  an 
appeal  for  all  the  defendants,  upon  parol  testimony  that  it  was  the 
intention  to  appeal  for  all  ;9  unless  the  imperfection  can  be  charged  to 
the  fraud  or  default  of  the  officer  who  took  the  appeal.10  Where  one 
of  two  defendants  appeals  from  an  award,  the  cause  is  tried  as  to  him 
alone ;  the  award  remains  valid  as  to  the  other  ;u  but  no  execution  can 
issue  thereon,  until  the  determination  of  the  appeal.12 

§  2248.  The  appeal  must  be  perfected,  within  twenty  days  after  the 
entry  of  the  award  of  the  arbitrators  upon  the  docket.13    In  computing 

1  Act  of  1836,  \  27.  vowal  may  be  made,  after  the  lapse  of 

2  Morris  v.  Garrison,  27  Perm.  St.  twenty  days,  and  without  affidavit,  or 
227  ;  Black,  J.  notice  to  the  opposite  party.    Franklin 

3  Act  13  June  1840,  \  9,  P.  L.  691  ;  v.  Leib,  10  L.  Bar  73. 

Purd.  93.  '  Guhr  v.  Chambers,  8  S.  &  R.  157. 

4  Turnpike  Co.  v.  McAnulty,  4  W.     Rush  v.  Good,  14  Ibid.  226. 

&  S.  293.  8  Rice  v.  Poster,  2  "VV.  &  S.  58. 

5  Bonner  v.  Campbell,  48  Penn.  St.         9  Hartman  v.  Stahl,  2  P.  &  W.  223. 
286.  10  Sterrett  v.  Ramsay,  2  Watts  91. 

6  La  Fitte  v.  La  Eitte,  2  S.  &  R.  107.  "  Anderson  'v.   Levan,   1    W.  &  S. 
Where  one  of  several  defendants  ap-  334. 

peals  from  an  award  for  himself  and  ls  Sterrett     v.    Ramsay,    ut    supra. 

his  co-defendants,  a  disavowal  of  the  Commonwealth  v.   Sleeger,  5  Luz.  L. 

appeal  by  another  of  the  parties,  oper-  Reg.  215. 

ates   as  a  severance ;   and  such  disa-  ls  Act  of  1836,  \  2", 
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the  time,  one  day  is  to  be  counted  exclusive  j1  and  if  the  last  day  fall  on 
a  Sunday,  the  party  has  until  the  following  day  to  perfect  his  appeal.2 
It  is  the  duty  of  the  prothonotary  to  receive  an  appeal,  tendered  on  the 
last  day,  though  after  office-hours  ;3  and  if  he  refuse  to  do  so,  the  court 
may  direct  the  appeal  to  be  entered  nunc  pro  tune*  If,  however,  a 
party  receive  an  award,  and  retain  it  in  his  possession,  for  upwards  of 
twenty  days,  without  filing,  he  loses  his  right  of  appeal.6  Filing  a 
recognisance,  paying  costs,  and  making  the  proper  affidavit,  constitute 
an  appeal  per  se,  without  any  further  act;6  but  a  defective  appeal  can- 
not be. cured  by  parol  evidence  of  what  occurred  when  it  was  entered.7 
The  court  will  enforce  a  stipulation  waiving  the  right  of  appeal  ;8  and 
the  parties  may  prospectively  waive  the  right  of  appeal,  after  the  juris- 
diction of  the  arbitrators  has  attached.9  But  the  right  of  appeal  can 
only  be  waived  by  an  express  agreement  in  writing,  made  part  of  the 
record:10  it  is  not  taken  away  by  the  insertion  in  the  award  of  the 
words  "by  consent  of  parties;"11  nor  by  a  stipulation  that  the  award 
shall  be  final  and  conclusive.12 

§  2249.  Of  the  affidavit.  The  statute  ordains  that  the  party  appel- 
lant, his  agent  or  attorney,  shall  make  oath  or  affirmation,  "that  it  is 
not  for  the  purpose  of  delay  such  appeal  is  entered,  but  because  he 
firmly  believes  injustice  has  been  done."13  The  person  for  whose  use  the 
suit  is  brought,  may  make  the  affidavit  for  an  appeal;14  and  where 
the  defendants'  interest  is  joint,  an  affidavit  sworn  to  by  one  of  them  is 
sufficient  ;15  so,  of  an  affidavit  by  one  of  two  nominal  plaintiff's.16  The 
affidavit  may  be  made  by  the  appellant's  attorney-at-law  ;17  it  cannot  be 
objected  that  he  has  not  filed  his  warrant  ;18  and  it  may  be  made  by  one 
who  styles  himself  the  appellant's  agent — the  act  being  adopted  by  his 
alleged  principal.19  It  may  be  sworn  to  before  a  justice  of  the  peace,20 
even  of  another  county.21  The  affidavit  must  be  in  the  form  prescribed 
by  the  statute;  the  omission  of  an  averment  that  the  appellant  firmly 
believes,  &c,  is  ground  for  dismissing  the  appeal  ;22  but,  as  the  statute 
does  not  require  the  oath  to  be  in  writing,  on  error,  it  will  be  presumed 

1  Sims  v.  Hampton,  1  S.  &  R.  412.  "  McClain  v.  Boyer,  84  Penn.  St. 
Frantz  v.  Kaser,  3  Ibid.  395.     Smaltz     417. 

v.  Lake,  2  Phila.  245.  12  Mussina  v.  Hertzog,  5  Binn.  387. 

2  Sims  v.  Hampton,  ut  supra.    Har-        ls  Act  of  1836,  \  27. 

ker  v.  Addis,  4  Penn.  St.  515.     Arms       '*  Conway   v.    Fire    Insurance    Co., 

v.  Leaman,  4  Clark  84.  Bright.  64. 

3  Clark  v.  Wallace,  3  P.  &  W.  441.  15  Bensell  v.  Boyd,  2  Miles  296. 
*  Fritz   v.   Evans,    13    S.  &  R.    15.        16  Dale  v.  Oliver,  2  Bro.  91. 

Noble  v.  Houk,  16  Ibid.  421.  "  Anderson  v.  Fitler,  3  S.  &  R.  1. 

5  Mortimore  v.  O'Reagan,  6  Leg.  18  Montgomery  v.  Nicholas,  9  L.  Bar 
Gaz.  334.  49. 

6  Jones  v.  Badger,  5  Binn.  461.  w  Wickizer  v.  Blair,  26  Pitts.  L.  J. 

7  Shortle  v.  Stockton,  7  Watts  526.  7  ;  s.  c.  7  Luz.  L.  Reg.  153. 

8  Rheem  v.  Allison,  2  S.  &  R.  114.  w  Gakel  v.  Gletz,  6  Luz.  L.  Reg.  173 ; 
Kerr  v.  Smith,  2  Bro.  99.     Bocleau  v.  s.  c.  9  L.  Bar  6. 

Phillips,  1  Ash.  92.  21  Duffle  v.  Black,  1  Penn.  St.  388. 

9  Bingham  v.  Guthrie,  19  Penn.  St.  n  Bradley  v.  Eccles,  1  Bro.  258. 
418.  Thompson  v.  White,  4   S.   &  R.  135. 

10  Dawson  v.  Condy,  6  S.  &  R.  366.        Proper  v.  Luce,  3  P.  &  W.  65. 
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to  have  been  administered  iu  proper  form.1  An  administrator  must 
make  the  usual  affidavit,  on  appeal  from  an  award  f  so  must  some 
person  on  behalf  of  a  municipal  corporation  ;3  but  a  guardian  is  not 
required  to  make  such  affidavit  ;4  and  the  United  States,  when  plain- 
tiffs, may  appeal  from  an  award,  without  affidavit.5 

§  2250.  Of  the  recognisance.  The  appellant,  his  agent  or  attorney, 
must  also  enter  into  a  recognisance,  in  double  the  probable  amount  of 
costs  likely  to  accrue,  with  one  or  more  sufficient  sureties,  conditioned 
for  the  payment  of  all  costs  that  may  be  legally  recovered  against  him.6 
In  suits  for  the  wages  of  any  miner,  mechanic,  laborer  or  clerk,  em- 
ployed by  an  individual  or  chartered  company,  either  as  owners,  lessees, 
contractors  or  under-owners  of  any  works,  mines,  manufacturing  or  other 
business,  whether  at  so  much^ier  diem  or  otherwise,  the  security,  in  case 
of  an  appeal  from  an  award,  must  be  bail  absolute,  in  double  the 
amount  of  the  award,  and  the  probable  amount  of  the  costs  likely  to 
accrue,  with  one  or  more  sufficient  sureties,  conditioned  for  the  payment 
of  the  amount  of  the  debt,  interest  and  costs  that  shall  be  legally  reco- 
vered against  the  appellant.7  The  appellant  need  not  join  with  his 
surety  in  the  recognisance.8  It  may  be  taken  before  a  commissioner 
of  bail ;  and  the  sureties  may  justify  before  him.9  If  the  bail  be  not 
excepted  to,  until  after  the  lapse  of  the  twenty  days,  the  appellant  may 
give  new  security  ;10  so,  where  an  attorney  improperly  becomes  bail  for 
an  appeal,  the  appellant  must  be  allowed  a  reasonable  time  to  enter 
proper  bail.11  If  the  recognisance  be  defective,  the  appeal  is  irregular  ;13 
but  it  need  not  be  in  the  very  words  of  the  statute,  so  that  it  comply 
with  it  in  substance.13  If,  however,  the  recognisance  be  defective,  the 
appellant  must  be  called  upon,  by  rule,  to  perfect  his  appeal,  within  a 
given  period,  or,  in  default  thereof,  to  show  cause  why  his  appeal  should 
not  be  dismissed ;  the  court  ought  not  to  quash  the  appeal,  in  the  first 
instance.14  Private  corporations  must  give  the  same  security  on  appeal, 
as  other  defendants  ;15  but  a  municipal  corporation  may  appeal  without 

1  Ross  a.  Dysart,  24  Penn.  St.  395.  bia  v.  Blotz,  3  L.  Bar,  10  Feb.  1872. 

2  O'Connel  v.  Morton,  11  Penn.  St.  See  Snyder  v.  Zimmerman,  1  P.  &  W. 
398.  296. 

3  Monaghan     v.    Philadelphia,     28        10  Davis  v.  Black,  12  S.  &  R.  327. 
Penn.  St.  207.  »  Short    v.   Rudolph,    1    Pitts.    50. 

4  Act  27  March  1833,  P.  L.  99  ;  If  the  court  hold  the  bail  sufficient, 
Purd.  413.  the  appellee,  cannot  treat  it  as  a  nul- 

5  United  States  v.  Barber,  17  S.  &  lity.  and  issue  execution.  Snyder  v. 
R.  348.  Zimmerman,  1  P.  &  W.  293. 

6  Act  of  1836,  I  27.  Act  20  March  12  Donaldson  v.  Cunningham,  13  S.  & 
1845,  P.  L.  188  ;  Purd.  87.  R.  243. 

7  Act  9  April  1872,  \  5,  P.  L.  47 ;  15  Witman  o.  Ely,  4  S.  &  R.  260. 
Purd.  1464.  Ayres  i>.  Fisher,  14  Ibid.  112. 

8  Boyce  v.  Wilkins,  5  S.  &  R.  329.  »  Means  v.  Trout,  16  S.  &  R.  349. 
Montgomery  v.  Nicholas,  9  L.  Bar  49.  Weidner  v.  Matthews,  11  Penn.  St, 
But  if  he  do,  the  appeal  is  not  vitiated.  336.  Gakel  v.  Gletz,  6  Luz.  L.  Reg. 
Jones  v.  Badger,  5  Binn.  461.  173. 

9  Jones  v.  Badger,  ut  supra.  But  lb  Act  25  April  1850.  §12,  P.  L.  571 , 
the  recognisance  cannot  be  taken  by  a  Purd.  87.  Erie  and  Allegheny  Rail- 
justice  of  the  peace.     Bank  of  Colum-  road  Co.  v.  Atlantic  and  Great  Western 
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security;1  and  so  may  executors,  administrators  or  other  persons,  suing 
or  sued  in  a  representative  character,  and  minors.2  And  persons  suing  or 
sued  in  a  representative  character  may  appeal  from  an  award,  although 
they  themselves  may  have  taken  out  the  rule  of  reference.3 

§  2251.  Payment  of  costs.  The  statute  also  requires  that  the  appel- 
lant, his  agent  or  attorney,  in  order  to  perfect  the  appeal,  shall  pay  all 
the  costs  that  have  accrued  in  the  suit  ;4  the  payment  of  all  the  taxed 
costs  is  essential  to  perfect  an  appeal.5  They  must  be  actually  paid ;  it 
is  not  sufficient  to  charge  them  to  the  plaintiff's  attorney  ;6  a  payment 
of  the  costs  "  by  draft,"  is  not  sufficient  ;7  nor  is  a  payment  by  check.8 
If,  however,  the  appellant  pay  all  the  costs  taxed  by  the  prothonotary, 
the  court  will  not  strike  off  the  appeal,  though  more  appears  to  be  due; 
the  remedy  for  such  omitted  costs  is,  by  order  for  their  payment,  enforce- 
able by  attachment  ;9  or,  if  the  plaintiff  be  the  appellant,  proceedings 
will  be  stayed  until  payment.10  A  plaintiff  who  appeals  from  an  award 
in  his  own  favor,  must  pay  all  the  costs  that  have  accrued  in  the  action.11 
The  appellant  must  pay  the  costs  of  a  former  award  in  the  suit,  which 
was  set  aside,  without  terms  ;12  but  where  the  defendant  appeals  from 
an  award,  in  a  scire  facias  to  revive  a  judgment,  he  is  not  bound  to  pay 
the  costs  of  the  original  action.13  It  is  too  late,  however,  to  move  to 
quash  an  appeal  for  non-payment  of  costs,  after  the  lapse  of  three  terms, 


Railroad  Co.,  3  Pitts.  232.  Good  v. 
Royal  Insurance  Co.,  4  L.  Bar,  1  Feb. 
1873. 

1  Robinson  v.  Jefferson  County,  6  W. 
&  S.  16.  Pottsville  v.  Currv,  32  Penn. 
St.  443.  King  v.  District  "of  Penn,  1 
Phila.  402. 

2  Act  of  1836,  I  31. 

3  Murray  v.  Sharp,  72  Penn.  St. 
360.  Zerbe  v.  Miller,  1  Pears.  290. 
And  see  Insurance  Co.  v.  Hewes,  5 
Binn.  508. 

4  Act  of  1836,  I  27.  If  the  appel- 
lee take  out  of  court  the  costs  paid  in 
by  the  appellant,  it  is  a  waiver  of  any 
defect  in  the  appeal.  Proper  v.  Luce, 
3  P.  &  W.  65.  Maloney  v.  Savage,  1 
Luz.  L.  Obs.  14.  Dougherty  v.  Shi- 
nier, 1  Luz.  L.  Reg.  44. 

5  Walter  v.  Bechtol,  5  Rawle  228. 
Merritt  v.  Smith,  2  Penn.  St.  161. 
Whether  the  payment  of  an  attorney 
fee  is  required  on  appeal  from  an  award, 
is  a  question  upon  which  the  autho- 
rities differ.  That  such  fee  was  not 
taxable;  was  decided  in  McCulla  v.  Op- 
ple,  1  Pears.  150  ;  and  Bank  of  Mount 
Joy  v.  Grider,  5  L.  Bar,  31  May  1873. 
Contra,  Butcher  v.  Scott,  1  Clark  311. 
The  latter  decision  is  followed  in  Phil- 
adelphia. 

6  Carr  v.   McGovern,  66  Penn.   St. 


Lagen  v.  Cadwell,  34  Leg.  Int. 
Walker  v.  Graham,  74  Penn.   St. 


457. 
331. 

7 

35. 

8  Richter  v.  Cummings,  1  Leg.  Chron. 
49  ;  affirmed  by  the  supreme  court.  If, 
however,  the  record  show  payment  of 
the  costs,  it  is  not  competent  to  contra- 
dict it,  by  proof  that  they  were  paid  by 
check.  Rice  v.  Constein,  26  Pitts.  L. 
J.  177. 

9  Fraley  v.  Nelson,  5  S.  &  R.  234. 
Stewart  v.  Jewell,  1 1  Ibid.  359.  Wil- 
liams v.  Haslep,  14  Penn.  St.  157. 
Palmer  v.  Wilkinson,  73  Ibid.  339. 
McKeown  v.  Boudinot,  1  Bro.  150. 
Columbia  Bank  v.  Bletz,  5  Luz.  L.  Reg. 
219. 

10  Crider  v.  Sheetz,  2  L.  Bar,  8  Oct. 
1870. 

11  Copeland  v.  Hooker,  Com.  Pleas, 
Phila.,  1827.  MS.  Rees  v.  Fisler,  3 
Clark  257  ;  Bell,  J. 

12  Seely  v.  Barton,  5  S.  &  R.  390. 
But  where  double  costs  are  given,  they 
need  not  be  paid,  on  appealing  from  an 
award ;  payment  of  single  costs  will 
satisfy  the  act.  Hartley  v.  Bean,  1 
Miles  168. 

13  Hill  v.  Thomas,  Dist.  Court,  Phila., 
May  1827.  MS. 


520  COMPULSORY  ARBITRATION. 

and  issue  joined.1  A  municipal  corporation  may  appeal,  without  pay- 
ment of  costs  f  so  may  executors,  administrators  or  other  persons 
suing  or  sued  in  a  representative  character,  and  minors;3  and  persons 
suing  or  sued  in  a  representative  capacity,  may  appeal  without  paying 
costs,  though  they  entered  the  rule  of  reference  ;4  and  this  includes  an 
assignee  in  bankruptcy.5  The  same  exemption  is  extended  to  assignees 
for  the  benefit  of  creditors,  when  they  appeal  from  an  award  against 
their  assignor.6  And  if  the  plaintiff  sue  in  the  common  pleas,  for  a 
matter  within  the  jurisdiction  of  a  justice,  the  defendant  may  appeal 
from  an  award,  without  payment  of  costs.7  A  direction  to  the  prothon- 
otary  to  detain  the  costs,  does  not  prejudice  the  appeal ;  it  is  a  mere 
nullity.8  It  is  also  provided  by  the  statute,  that  a  party  who  did  not 
take  out  the  rule  of  reference,  and  who  is  unable,  by  reason  of  poverty, 
to  pay  the  costs  accrued,  may  apply  to  the  court,  by  petition,  and  affi- 
davit, for  leave  to  appeal  in  formd  pauperis,  without  payment  of  costs  ;9 
and  it  has  been  held,  that  a  party  may  be  allowed  to  appeal  in  formd 
pauperis,  under  this  section,  whose  only  property,  though  valuable,  is 
mortgaged  for  more  than  its  full  value.10 

§  2252.  Proceedings  on  the  appeal.  The  statute  provides  that  no 
appeal  shall  be  withdrawn,  without  the  consent  in  writing  of  the  opposite 
party  first  had  and  obtained  ;  and  that  it  shall  be  the  duty  of  the  pro- 
thonotary  to  whom  such  written  consent  may  be  delivered,  to  file  the 
same  among  the  records  in  the  cause.11  If  the  appeal  be  withdrawn,  the 
award  becomes  absolute  ;12  the  court  may,  however,  after  appeal,  allow 
the  plaintiff  to  suffer  a  nonsuit,  with  the  like  effect  as  if  the  cause  had 
not  been  referred,  if  the  special  circumstances  of  the  case  shall  appear 
to  require  it  ;13  if  the  court,  in  pursuance  of  the  power  thus  conferred, 
permit  the  plaintiff  to  suffer  a  nonsuit,  after  an  appeal  from  an  award 
in  favor  of  the  defendant,  the  award  is  thereby  defeated,  and  is  irre- 
coverable by  scire  facias.u  But  it  is  not  sufficient  reason  for  allowing  the 
plaintiff  to  suffer  a  nonsuit,  without  consent,  that  the  arbitrators  erred 
in  law  ;  nor  that  the  plaintiff  wishes  to  bring  another  suit,  and  have 
another  reference.15  On  the  trial  of  the  cause,  after  an  appeal,  the  appel- 
lant is  not  allowed  to  give  in  evidence  any  books,  papers  or  documents, 
which  he  had  in  his  power  to  produce  at  the  time  of  the  arbitration,  and 
withheld  from  the  arbitrators,  after  being  required  by  them  to  produce 

1  Brown  v.  Jones,  7  "Watts  433.  McCulla  v.  Opple,  1  Pears.  150. 

2  Robinson  v.   Jefferson   County,  6         9  Act  of  1836,  \  28. 

W.  &  S.  16.     Pottsville  v.   Curry,  32  10  Wendell  v.  Simpson,  7  W.  N.  C.  31. 

Penn.  St.  443.  u  Act  of  1836,  \  33. 

3  Act  of  1836,  pi.  12  Swan  v.   Scott,   11    S.  &  R.  155. 

4  Murray   v.    Sharp,   72  Penn.    St.  Moore  v.  Hamilton,  cited  5  W.   &  S. 
360.     Zerbe  v.  Miller,  1  Pears.  290.  371. 

6  Morss    v.  Gritman,   31    Leg.  Int.  I3  Act  of  1836,  \  25. 

246.  "  McKonnan  v.  Henderson,  5  W.  & 

6  Act  13  June  1840,  \  10,  P.  L.  691 ;  S.  370. 

Purd.  93.  15  Girard  Bank  v.  Schuylkill  Bank,  8 

'  Kerbaugh  v.  Curry,  2  Phila.  206.  W.  <fc  S.  242. 

8  Duffle  v.  Black,  1  Penn.  St.  388. 
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the  same  j1  to  bring  a  party,  however,  within  the  provisions  of  this 
section  of  the  act,  the  evidence  must  have  been  voluntarily  withheld 
from  the  arbitrators  f  and  must  have  been  in  the  exclusive  power  of 
the  appellant.3  It  does  not  apply  to  a  case  in  which  the  appellant  with- 
drew his  evidence,  after  it  had  been  given  to  the  arbitrators  f  so,  the 
plaintiff  may  recover  for  a  cause  of  action  within  the  original  pleadings, 
though  not  presented  to  the  arbitrators.5  If  the  defendant  succeed  in 
his  appeal,  the  costs  paid  by  him  on  its  entry,  are  to  be  refunded.6 

§  2253.  Compensation  of  arbitrators.  All  referees  and  arbitrators 
are  entitled,  by  the  act  of  1836,  to  the  sum  of  one  dollar  for  every  day 
necessarily  employed  in  the  hearing  and  determination  of  the  cause 
submitted  to  them.7  But  the  act  of  1877  provides,  that  arbitrators 
chosen  under  the  compulsory  arbitration  law  shall  receive  two  dollars 
per  day,  and  five  cents  mileage  for  each  mile  necessarily  travelled  in 
going  to  and  returning  from  the  place  of  meeting,  which  shall  be  taxed 
in  the  bill  of  costs ;  if,  however,  no  defence  be  made,  or  the  arbitrators 
are  engaged  less  than  five  hours  in  the  hearing,  their  fees  are  to  remain 
as  fixed  by  the  former  act.8  If  two  causes  between  the  same  parties  are 
heard  and  decided  by  the  same  arbitrators,  at  the  same  time,  they 
are  entitled  to  be  paid  only  for  the  number  of  days  actually  spent  in 
the  investigation  of  both  causes  ;9  but  where  two  causes,  by  different 
plaintiffs  against  the  same  defendant,  are  heard  together,  the  arbitrators 
are  entitled  to  compensation  in  each  case;10  so,  arbitrators  appointed  in 
several  actions  in  which  the  commonwealth  is  nominal  plaintiff,  to  the 
use  of  different  persons,  against  the  same  defendant,  are  entitled  to 
their  per  diem  allowance  in  each  case — the  causes  of  action  being  dis- 
tinct.11 Arbitrators  are  not  entitled  to  pay,  until  organized,  unless 
prevented  by  the  default  of  the  parties,  or  by  agreement ;  but  they  are 
to  be  paid  for  a  meeting  at  which  no  proceedings  are  had,  unless  they 
adjourn  of  their  own  motion,  when  one  or  more  of  the  parties  are  in 
attendance  ;12  so,  they  are  entitled  to  pay  for  the  time  occupied  in 
deliberation,  after  the  proofs  are  closed ;  a  party  objecting  must  show 
affirmatively  that  they  were  not  so  occupied.13 

1  Act  of  1836,  I  38.  2090.     See   Evans   ».  Lancaster  City 

2  Brisbane    v.    Mitchell,  8  S.  &  R.  School  Board,  7  Luz.  L.  Reg.  70. 
423.     Estanson  v.  Dupuy,  2  Bro.  100.  9  Girard  v.  Hutchinson,  4  S.  &  R.  81. 
Barclay  v.  Hughes,  1  Miles  19.  Butcher  v.  Scott,  1  Clark  311. 

8  Pearce  v.  Seminary,  2  Watts  340.  10  Amwake  v.  Breitigan,  2  L.  Bar,  12 

*  Ibid.  Nov.  1870.     Evans  v.  Hart,  10  Ibid. 
6  McConnell  v.  Micheltree,  4  Penn.     77. 

St,  197.  n  Commonwealth   v.   "Weaver,  9    L, 

*  Osbourn  v.  Addis,  1  Ash.  7.    Act     Bar  161. 

of  1836  I  32.  "  Baker  v.  Hunter,  1  Miles  357. 

'  Act' of  1836,  1 49.  IS  Hassinger  v.  Diver,  2  Miles  411. 

8  Act  22  March  1877,  P.  L.  14 ;  Purd. 
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§  2254.  This  is  the  form  of  action  employed  where  the  constructive 
presence  in  court  is  to  be  obtained  of  the  person  of  a  foreign  debtor,  by- 
means  of  attaching  his  goods  in  the  possession  of  a  third  party  termed 
the  garnishee  j1  or,  in  other  words,  the  difference  between  a  foreign 
attachment  and  a  strictly  personal  action  is  simply  this,  that  whereas,  in 
the  latter,  the  property  of  the  defendant  can  only  be  attached,  ultimately, 
after  summons  or  citation  against  his  person  in  the  first  instance — in  the 
former,  viz.,  in  foreign  attachment,  his  property  itself  is  taken  and 
sequestered  in  the  first  instance,  to  await  the  progress  of  the  suit  and  to 
abide  the  judgment ;  and  herein  also  lies  its  distinction  from  proceedings 
purely  in  rem.  Under  our  statutes,  it  is  the  equivalent  of  a  summons 
for  the  commencement  of  a  personal  action.  A  seizure  of  the  defend- 
ant's goods  is  contemplated  simply  as  a  mode  of  compelling  his  appear- 
ance, and  the  effect  of  all  judgments  in  attachments,  whether  against  the 
defendant  or  his  garnishees,  is  limited  to  such  property  as  belongs  to 
the  defendant.2  It  is  the  remedy  against  debtors  who  are  non-residents 
of  the  commonwealth  and  are  absent,  whereas  domestic  attachment  is  a 
remedy  against  resident  debtors  absenting  or  concealing  themselves.3 

1  From  Norman  French  garnir-,  s  Fuller  v.  Bryan,  20  Penn.  St.  144. 
Aug.  Sax.  warnian,  German  warnen,  to  And  see  Judge  Sergeant's  excellent 
warn.  Treatise  on   the   Law  of  Foreign  At- 

2  Megee  v.  Beirne,  39  Penn.  St.  62.  ment. 
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I.  Proceedings  to  judgment  against  the  defendant. 
§  2255.  When  foreign  attachment  lies.  The  revised  act  of  1836 
provides,  that  a  writ  of  foreign  attachment  may  issue  against  the  real  or 
personal  estate  of  any  person,  not  residing  within  the  commonwealth,  and 
not  being  within  the  county  in  which  such  writ  shall  issue,  at  the  time 
of  the  issuing  thereof.1  Under  this  statute,  a  foreign  attachment  lies 
against  one  who  has  never  been  an  inhabitant  of  the  state,  nor  within  its 
jurisdiction.2  To  relieve  a  defendant  from  liability  to  foreign  attach- 
ment, he  must  be  an  inhabitant  of  the  state;3  but  one  who  remains 
within  the  state,  though  avowing  an  intention  to  withdraw  from  it, 
cannot  be  sued  by  foreign  attachment  ;4  so,  an  absconding  debtor,  who 
has  left  his  place  of  residence  within  the  commonwealth,  is  not  liable  to 
a  foreign  attachment  ;5  so  also,  the  temporary  absence  of  a  debtor  from 
the  state,  for  business  purposes,  his  wife  and  family  continuing  to  reside 
here,  does  not  render  his  property  liable  to  a  foreign  attachment.6  A 
debtor  who  leaves  the  state  for  the  purpose  of  seeking  a  new  domicil, 
does  not  become  subject  to  process  of  foreign  attachment,  until  he  has 
obtained  another  place  of  abode,  with  the  intention  of  remaining  in  it  ;7 
he  must  have  acquired  a  new  domicil.8  A  foreign  attachment  cannot  be 
sustained  against  one  who  was  actually  within  the  jurisdiction,  at  the 
impetration  of  the  writ,  though  a  non-resident  ;9  but  a  non-resident 
may  be  sued  by  foreign  attachment,  though  within  the  county  on  the 
day  when  the  writ  issued,  if  not  shown  to  have  been  so,  at  the  precise 
time  of  suing  out  the  same.10  A  foreign  attachment  may  issue  against  a 
non-resident,  though,  prior  to  his  removal  from  the  state,  he  had  been 
discharged  as  an  insolvent  ;al  and  the  property  of  a  non-resident  firm  is 
liable  to  such  process,  though  one  of  its  members  be  an  American  consul, 
actually  residing  abroad  in  the  public  service.12  A  foreign  attachment 
does  not  lie  against  executors  for  the  debt  of  their  testator.13 

1  Act  13  June  1836,  §  44,  P.  L.  580.         9  Maule  v.  Cooper,  1  W.  N.  C.  109. 

*  Redwood  v.  Consequa,  2  Bro.  62.  Burns  v.  Bowers,  3  Ibid.  64.     In  the 

s  As  to  what  constitutes  inhabitancy,  first  case,  the  defendant  was  a  resident 

see  Taylor  v.  Knox,  1  Dall.  158.     Ken-  of  New  Jersey,  but  had  a  place  of  busi- 

nedy  v.  Baillie,  3  Yeates  55.     Nailoru.  ness  in  Philadelphia,  at  which  he  was 

French,  4  Ibid.  241.     Burch  v.  Taylor,  actually  present  when  the  writ  issued. 

1  Phila.  224.     Everitt  v.  Ferris,  2  Luz.  Quaere  ?  as  to  the  law,  if  the  defendant, 

L.  Obs.  345.     Raub  v.  Eakin,  2  Leg.  a   non-resident,  were   casually  travel- 

Chron.  25.     Gross  v.  Mohler,  2  L.  Bar,  ling  through  the  state,  unknown  to  the 

22  April  1871.  plaintiff,  and  was   within  the  county, 

4  Lyle  v.  Foreman,  1  Dall.  480.    s.  P.  when  the  writ  issued  ?    See  Bainbridge 
Bainbridge  v,  Alderson,  2  Bro.  51.  The  v.  Alderson,  2  Bro.  55. 

plaintiff,  in  such  case  must  proceed,  un-  10  King  v.  Cooper,  2  Miles  176. 

der  the  act  of  1869  :  see  supra,  \  360.  ll  Brolaskey  v.  Landers,  2  Miles  371. 

5  Barnet's  Case,  1  Dall.  152.     Ship-  »  Caldwell  v.  Barclay,  1  Dall.  305  n. 
man  v.  Woodbury,  2  Miles  67.  An  American  minister  accredited  to  a 

6  Fuller  v.  Bryan,  20  Penn.  St.  144.  foreign  power,  is  liable  to  be  sued  in  a 
Hentz  o.  Asahl,  1  W.  N.  C.  282.  state  court.    Mechanics'  Bank  v.  Webb, 

'  Pfoutz  v.  Crawford,  36  Penn.   St.  21  How.  Pr.  450. 

430.  «  McCoombe   v.  Duneh,  2  Dall.  73. 

8  Reed's  Appeal,  71  Penn.   St.  378.  Pringle  ».  Black,  Ibid.  97.     William- 
See  Eberly  v.  Rowland,  1  Pears.  312.  son  v.  Beck,  8  Phila.  269. 
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§  2256.  Foreign  corporations.  The  statute  also  provides,  that  a 
writ  of  attachment  may  issue  against  a  foreign  corporation,  aggregate  or 
sole,  and  the  like  proceedings  shall  be  had  thereon,  as  in  case  of  an 
individual  defendant,  so  far  as  the  case  will  permit  ;l  by  this  is  meant 
a  corporation  chartered  by  another  state.2  Such  corporation  is  liable  to 
be  sued  by  foreign  attachment,  without  regard  to  the  residence  of  the 
corporators  ;3  but  the  property  of  another  state  cannot  be  attached  ;4 
nor  the  property  of  a  national  bank,  located  in  another  state.5  A  for- 
eign corporation,  however,  may  be  sued  by  attachment,  though  it  has  a 
resident  agent,  appointed  in  pursuance  of  our  statute,  upon  whom  pro- 
cess might  have  been  served.6  It  has  been  decided  by  the  supreme 
court  of  the  United  States,  that  process  out  of  a  circuit  court,  against 
a  foreign  corporation,  may  be  served  upon  an  agent  so  appointed,  and 
this,  upon  the  theory  that  such  corporation  is  found  within  the  state,  by 
its  own  consent  ;7  this  may  be  thought  by  some  persons,  to  conflict  with 
the  decision  of  our  state  court ;  but  it  must  be  remembered,  that  process 
of  foreign  attachment  cannot  be  issued  by  a  circuit  court,  where  the 
defendant  is  domiciled  abroad,  or  not  found  within  the  district,  so  that 
it  can  be  served  upon  him.8  A  nice  question  may,  however,  arise — 
whether  a  plaintiff  can  issue  a  writ  of  foreign  attachment  out  of  a 
circuit  court,  against  a  foreign  corporation,  on  the  theory  that  it  is 
found  within  the  district,  and  that  the  process  can  be  served  on  such 
agent?  Under  the  recent  decision,  there  would  appear  to  be  nothing  to 
prevent  the  issuing  and  service  of  such  process. 

§  2257.  Cause  of  action.  A  foreign  attachment  is  but  a  common- 
law  remedy  to  compel  an  appearance  in  a  personal  action.9  It  lies, 
therefore,  at  the  suit  of  a  non-resident  creditor  ;10  and  wherever  the 
cause  of  action  arises  upon  contract.,11  It  lies  for  such  damages  result- 
ing from  breach  of  contract  as  may  be  reduced  to  certainty,  by  a  defi- 
nite standard ;  but  n»t  where  they  are  speculative  or  unliquidated  :12 
thus,  an  action  of  account  between  partners  may  be  commenced  by 
foreign  attachment  ;13  and  it  lies  on  a  judgment  transferred  from 
another  county.14    Prior  to  the  passage  of  the  act  of  1874,  it  was  well 

1  Act  of  1836,  I  76.  in  Knott  v.  Southern  Life  Insurance 

*  Bushel    v.   Commonwealth   Insur-  Co.,  2  Woods  479. 
ance  Co.,  1 5  S.  &  R.  173.  8  Hollingsworth  v.  Adams,  2  Dall. 

3  Harley  v.  Charleston  Steam-packet  396.     Toland  v.  Sprague,  12  Pet.  300. 

Co.   2  Miles  219.  Chaffee  v.  Hayward,  20  How.  208. 

1 '  Nathan  v.  Virginia,  1  Dall.  77  n.  s  Albany  City  Insurance  Co.  v.  Whit- 

6  Bank  of  Commerce  v.  City  Bank,  ney,  70  Penn.  St.  248. 
34  Lee  Int.  115.     Khoner  v.  Bank  of        10  Mulliken  v.  Aughinbaugh,  1  P.  & 

Allentown,    14     Hun    126.      Central  W.  117. 
Bank  v.  Richland  Bank,  52  How.  Pr.        "  Serg.  Att.  54. 
136.     This   is   prohibited    by   J?  5198        M  Carland  v.  Cunningham,  37  Penn. 

and  5242  of  the  revised  statutes  of  the  St.  228.     And  see  Redwood  v.  Conse- 

United  States.  qua,  2  Bro.  62.     Connell  v.  Godfrey, 

6  Chase  v.  Ninth  National  Bank,  56  22  Pitts.  L.  J.  136. 
Penn.  St.  355.  1S  Strock  v.  Little,  45  Penn.  St.  416. 

'  Ex  parte'  Schollenberger,   6  Otto       "  Brown  v.  Wilson,  1  Phila.  120. 
369.     And  the  same  point  was  decided 
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settled,  that  a  foreign  attachment  would  not  lie  for  a  demand  founded 
in  tort ;  the  affidavit  must  have  positively  shown  that  it  was  founded  on 
contract  ;x  but  it  was  thereby  enacted,2  that  such  process  might  issue, 
in  all  cases  wherein  any  person,  being  a  resident  of  the  commonwealth, 
should  have  removed  therefrom,  after  having  become  liable  in  an  action 
ex  delicto.  To  entitle  the  plaintiff,  however,  to  such  writ,  he,  or  some 
one  on  his  behalf,  must  make  an  oath  or  affirmation,  to  be  filed  of 
record,  of  the  truth  of  his  claim,  and  of  the  facts  upon  which  it  is 
founded,  and  also  that  he  verily  believes  the  defendant  has  removed  to 
escape  service  of  process  to  answer  for  such  alleged  tort.  Unless  a  case 
be  brought  within  this  act,  a  foreign  attachment  will  not  lie  for  a  cause 
of  action  arising  ex  delicto. 

§  2258.  Of  the  garnishee.  This  subject  has  already  been  consi- 
dered, under  the  head  of  "attachment-execution."3  It  is  only  neces- 
sary to  add,  that  a  foreign  corporation  cannot  be  made  garnishee  in  an 
attachment  ;4  and  that  no  person  or  company,  engaged  in  the  business 
of  forwarding  or  transporting  merchandise,  can  be  made  liable  as  gar- 
nishee, when  the  goods  are  in  transitu,  and,  at  the  time  of  the  service  of 
process,  beyond  the  limits  of  the  commonwealth,  without  collusion.5 
And  it  is  provided  by  the  act  of  1874,6  that  whenever  any  goods  shall 
be  attached  in  the  hands  of  a  warehouseman,  wharfinger  or  other  per- 
son, who  shall  have  issued  for  the  same  a  warehouse-receipt,  voucher 
or  bill  of  lading,  which  shall  have  been  negotiated  or  transferred  by 
indorsement  or  delivery,  the  holder  thereof,  though  not  named  in  the 

1  Jaeoby  v.  Gogell,  5  S.  &  R.  450.  21  March  1849  (P.  L.  216),  which 
Porter  v.  Hildebrand,  14  Penn.  St.  129.  provides  that  "in  the  commencement 
Piscataqua  Bank  v.  Turnley,  1  Miles  of  any  suit  or  action  against  any  for- 
312.  Lowry  v.  Fox,  2  Luz.  L.  Obs.  eign  corporation,  process  may  be  served 
220.  upon  any  officer,  agent  or  engineer  of 

2  Act  15  May  1874,  P.  L.  183  ;  Purd.  such  corporation,"  is  entitled"  "an  act 
1877.  to    facilitate    the   collection   of   debts 

3  See  supra,  \  1 1 87.  against  foreign   corporations."     It   is 
*  Christmas  v.  Biddle,  13  Penn.  St.     true,  that  the   foreign   corporation  is 

223.     Meylert  v.   White,  5  W.  N.  C.  not  returned   as   attached,  but  "Wil- 

342.     Barron  v.  Morrison,  Dist.  Court,  liam   C.    Bridges,  treasurer ;"  the  ad- 

Phila.,  8  Dee.  1849.     Why  service  of  dition  shows  in  what  capacity  he  is  at- 

the  writs  should  not  be  set  aside.     Per  tached — that  it  is  property  in  his  pos- 

curiam.     These   are  writs   of  foreign  session  in  that  capacity  which  is  sought 

attachment,  to  which  the  sheriff  has  to  be  attached.     We  think,  therefore, 

made  the  following  return — attached  that  this  service  is  to  be  set  aside.  Rule 

William   C.  Bridges,  treasurer  of  the  absolute. 

Red  Bank  Association  and  Ferry  Co.  A  foreign  insurance  company,  how- 

(by   the    name   of   Wm.   C.    Bridges,  ever,  doing  business  in  this  state,  under 

treasurer  of  the  Red  Bank  Ferry  Co)."  the  act  of  1873,  may  be  made  garnishee 

It  was  shown  to  the  court,  upon  the  in  a  writ  of  foreign  attachment.     Dar- 

argument,  and  is  not  denied,  that  the  lington  v.  Rogers,  36  Leg.  Int.  115. 

Red  Bank  Association  and  Ferry  Com-  5  Act  12   April    1855,   P.    L.    213 ; 

pany  is  a,  corporation  of  the  state  of  Purd.  717.    See  Pennsylvania  Railroad 

New  Jersey.     There  is  no  act  of  as-  Co.  v.  Pennock,  51  Penn.  St.  244. 

sembly  which  enables  a  party  to  gar-  6  Act   13   June    1874,    P.    L.   285; 

nish  a  foreign  corporation,  in   a  suit  Purd.  1826. 
against  a  third  person.     The  act  of 
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process,  or  served,  shall  be  deemed  to  be  the  garnishee  thereof;  and  his 
name  may  be  added  to  the  record  as  such.  And  in  such  case,  the 
attachment  may  be  dissolved,  upon  such  holder  giving  security  for  the 
payment  to  the  attaching-creditor  of  the  proceeds  of  such  goods,  after 
deducting  his  advances,  and  all  prior  liens  for  freight,  storage,  &c,  in 
case  the  plaintiff  shall  recover  in  the  action.  A  plaintiff  may  attach 
money  in  his  own  hands  j1  and  the  holder  of  a  chattel-mortgage  may 
attach  the  goods  in  the  hands  of  a  maid  fide  purchaser  from  the  mort- 
gagor, with  notice  of  the  incumbrance.2 

§  2259.  What  may  be  attached.  This  question  has  also  been  con- 
sidered, under  the  head  of  attachment-execution.3  An  act  passed  in 
18424  provides  for  the  attachment  by  a  creditor  of  any  legacy  given  or 
lands  devised  by  will,  or  any  other  interest  which  the  debtor  may  have 
in  the  real  or  personal  estate  of  a  decedent;  this  subject  has  also  been 
considered  in  our  former  volume.5 

§  2260.  Of  the  writ  of  attachment.  The  writ  of  foreign  attach- 
ment issues  upon  a  praecipe  by  the  plaintiff's  attorney,  directed  to  the 
prothonotary,  in  the  following  form  : 

!  Common  Pleas,  Phila., 

March  term  1878. 

Issue  Foreign  Attachment,  in  case,  returnable  the  first  Monday  of 
March  next.     Bail  $ 

Attach  the  goods  and  chattels,  moneys,  rights,  credits  and  effects,  lands 
and  tenements  of  the  defendant,  in  the  hands,  possession  or  custody  of 
John  Smith,  and  summon  him  as  garnishee. 

To  W.  B.  XL,  Esq.,  F.  C.  B.,  Att'y  for  plaintiff. 

Prothonotary.  2  Feb.  1878. 

§  2261.  The  sheriff,  when  the  writ  is  lodged  with  him,  is,  of  course,  to 
take  his  instructions  from  it.  Accordingly,  the  plaintiff's  attorney  sees 
that  a  description  of  the  specific  effects  or  property  to  be  attached  is 
indorsed  by  the  prothonotary  on  the  writ,  together  with  the  amount  of 
bail.  But  other  effects  and  property,  if  shown  to  the  sheriff,  may  be 
attached  by  him,  although  not  so  noted  on  the  back  of  the  writ ;  and 
he  may  also  summon  as  garnishees,  the  persons  who  hold  or  possess  such 
other  property  or  any  effects  of  the  defendant,  though  not  named  in  the 
prcecipe  or  writ.  Thus,  property  belonging  to  the  defendant,  not  pos- 
sessed by  any  person,  nor  in  the  hands  of  any  one  who  could  be  made 
garnishee,  may  be  directed  to  be  attached,  together  with  other  property, 
in  the  hands  of,  or  held  by  a  garnishee.  Likewise,  several  garnishees 
who  jointly  hold  the  same  property  or  effects  of  the  defendant,  or  have 
each  separate  property  of  such  defendant  in  their  hands,  may  be  directed, 
in  the  prcecipe,  to  be  joined  in  the  same  writ  of  foreign  attachment. 

1  Graiahle  v.  Notnaele,  Pet.  C.  C.         3  See  supra,  §  1181,  et  seq. 

245.        S  4  Act  27  July  1842,  P.  L.  436  ;  Purd. 

2  Coble  v.  Nonemaker,  78  Penn.  St.     717. 

501.  6  See  supra,  \  1185. 
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§  2262.  In  the  case  of  other  personal  property  to  be  attached,  e.  g.  a 
vessel  or  stock  in  an  incorporated  company,  the  form  of  the  memoran- 
dum to  be  inserted  in  the  prmeipe,  and  to  be  indorsed  on  the  writ  by  the 
prothonotary,  for  the  guidance  of  the  sheriff,  would  be : — 

Sheriff  to  attach  the  ship  A.,  now  lying  in  the  Delaware  river,  at  the 
foot  of  South  street,  her  tackle,  apparel  and  furniture ;  and  summon  B. 
C.  (the  consignee)  as  garnishee. 

Sheriff  to  attach  one  hundred  shares  of  the  capital  stock  of  the  Bank 
of  Blankville,  standing  in  the  name  of  the  defendant,  and  summon  the 
president,  directors  and  company  thereof  as  garnishees. 

Where  real  estate  is  to  be  attached,  the  form  of  this  memorandum 
may  be  as  follows : — 

Sheriff  to  attach  a  three-story  brick  house  and  back-buildings,  and 
the  lot  of  ground  whereon  the  same  are  erected,  situate  on  the  west  side 
of  Blank  street,  below  Dash  street,  No.  — ,  in  the  city  of  Philadelphia, 
and  summon  D.  E.  (the  occupant)  as  garnishee. 

But  a  more  particular  description,  according  to  the  deed,  if  on  record, 
by  metes  and  bounds,  is,  in  practice,  furnished  to  the  sheriff,  by  the  plain- 
tiff's attorney,  on  lodging  with  him  the  writ,  or  soon  after.  It  may 
happen,  that  the  title-deeds  are  not  recorded,  nor  within  the  reach  of 
the  plaintiff;  in  such  a  case,  he  may  find  it  convenient  to  summon  the 
tenant  or  agent  of  the  defendant  as  garnishee,  for  the  purpose  of  pro- 
pounding interrogatories  to  them  in  relation  to  the  defendant's  possession, 
and  their  agency  or  tenancy  of  the  property. 

§  2263.  Form  of  the  writ.  The  act  of  assembly  prescribes  that  the 
writ  of  foreign  attachment  shall  be  made  in  the  following  form  :J 

[l.  s.J         county,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  said  county, 
greeting : 

We  command  you,  that  you  attach ,  late  of  your  county,  by  all 

and  singular  his  goods,  chattels,  lands  and  tenements,  in  whose  hands  or 
possession  soever  the  same  may  be,  so  that  he  be  and  appear  before  our 

court  of ,  to  be  holden  at ,  in  and  for  said  county,  on  the 

— day  of next,  there  to  answer  ,  of  a  plea  [setting 

forth  briefly  the  cause  of  action  or  complaint],  and  have  you  then  and 
there  this  writ.     Witness,  &c. 

The  45th  section  of  the  same  act  directs,  that  in  every  writ  of  foreign 
attachment  there  shall  be  contained  a  clause  commanding  the  officer  to 
summon  all  persons  in  whose  hands  or  possession  goods  or  chattels  may 
be  attached,  to  appear  at  the  day  and  place  mentioned,  to  answer  what 
shall  be  objected  against  them,  and  abide  the  judgment  of  the  court 
therein.. 

§  2264.  By  the  70th  section,  it  is  provided,  that  in  all  cases  where  two 
or  more  persons  are  jointly,  but  not  severally,  liable  to  the  suit  of 
another,  if  one  or  more  such  persons  are  liable  to  process  of  attach- 

1  Act  of  1836,  \  43. 
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ment,  and  another  or  others  of  them  are  not  liable  to  such  process,1  the 
plaintiff  may  sue  out  and  prosecute  a  writ  of  attachment  and  summons, 
in  the  following  form,  to  wit : — 

[L.  s.J         county,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  said  county, 
greeting :  * 

We  command  you,  that  you  summon ,  so  that  they  and  every 

of  them   be  and  appear  before  our  court  of  ,  to.  be  holden  at 

,  in  and  for  said  county,  on  the day  of  —  next, 

there  to  answer ,  of  a [setting  forth  briefly  the  cause  of 

action  or  complaint,  as  in  the  prcecipe] ;  and  that  you  attach , 

late  of  your  county,  by  all  and  singular  his  goods  and  chattels,  in  whose 
hands  or  possession  soever  the  same  may  be  found ;  and  also  that  you 
summon  the  person  and  persons,  and  every  of  them,  in  whose  hands  the 

goods  or  effects,  or  any  of  them,  of  the  said may  be  found,  so 

that  they  be  and  appear  before  the  said  court,  at  the  day  and  place 
aforesaid,  to  answer  what  shall  be  objected  to  them,  and  abide  the  judg- 
ment of  the  court  in  the  premises ;  and  have  you  then  there  this  writ. 
Witness,  &c. 

§  2265.  Attachment-bond.  The  plaintiff,  with  his  sureties,  proceeds 
to  the  office  of  the  sheriff,  to  whom  he  delivers  the  writ.  This  officer 
invariably  demands  security  from  the  plaintiff  for  indemnity  against 
risk,  even  in  cases  wherein  he  is  to  attach  funds  or  effects  in  the  posses- 
sion of  the  plaintiff  himself;  this  is  effected  by  the  execution  of  an 
attachment-bond,  with  one  or  more  sureties,  at  the  pleasure  of  the 
sheriff,  who  likewise  prepares  the  bond  for  their  execution  ;  the  fees 
for  the  service  and  the  instrument  are  to  be  paid  in  advance.  At  com- 
mon law,  the  sheriff  has  a  right  to  indemnity  before  seizing  goods  on  an 
execution,  where  the  defendant's  property  in  them  is  disputed ;  and  this 
principle  extends  to  seizures  under  a  foreign  attachment  or  an  execution- 
attachment,  so  as  to  protect  the  sheriff,  and  through  him,  the  garnishee, 
where  the  sheriff  makes  him  his  bailee  pending  the  process.  The  plain- 
tiff and  the  sheriff  cannot,  by  mere  copy-service  of  the  writ,  escape  the 
risks  of  the  attachment,  and  throw  them  upon  the  garnishee,  by  requir- 
ing him  to  retain  the  goods,  when  the  title  to  them  is  in  dispute.  A 
garnishee  in  whose  possession  certain  bales  of  wool  were  attached,  noti- 
fied the  sheriff  that  they  were  claimed  as  the  property  of  another  per- 
son ;  the  sheriff  demanded  indemnity  from  the  plaintiff,  and,  upon  its 
being  refused,  gave  notice  to  the  garnishee  that  he  had  no  claim  on  the 
goods  ;  and  it  was  held,  in  a  scire  facias  by  the  plaintiffs  against  the  gar- 
nishee, that  the  defendants  were  not  liable  as  bailees  of  the  sheriff.2    The 

1  A    writ    of     foreign     attachment  is  not  waived,  by  the  entry  of  security 

against    several    defendants,    one    of  to  obtain  the  release  of  the  attached 

whom   is  actually  within  the  county,  property.     Lummis  v.  Cozier,  35  Leg. 

at  the  time  of  service,  will  be  quashed,  Int.  262. 

unless  it  contain  a  clause  of  summons         2  Shriver  v.  Harbaugh,  37  Penn.  St. 

against  such  defendant ;  and  the  defect  399. 

vol.  it. — 34 
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sureties  in  the  bond  are  to  be  justified  before,  and  approved  by,  one  of 
the  judges  of  the  court,  in  Philadelphia ;  and  on  the  certificate  of  the 
prothonotary  to  the  sheriff  of  such  approval,  the  latter  is  relieved  from 
all  liability  for  the  responsibility  of  the  sureties;1  notice  of  justification 
is  not  required.2  On  an  amendment  bringing  in  a  new  party,  a  new 
bond  must  be  given.3 

§  2266.  Service  of  the  writ.  The  statute  provides,  that  in  the  case 
of  personal  property,  the  attachment  shall  be  executed  as  follows,  to  wit : 
the  officer  to  whom  such  writ  shall  be  directed,  shall  go  to  the  person  in 
whose  hands  or  possession  the  defendant's  goods  or  effects  are  supposed 
to  be,  and  then  and  there  declare,  in  the  presence  of  one  or  more  credible 
persons  of  the  neighborhood,  that  he  attaches  the  said  goods  or  effects.4 
The  officer  must  seize  the  goods  and  take  them  into  his  possession,  if 
susceptible  of  seizure  or  manual  occupation  f  unless  the  person  having 
the  possession  thereof  will  give  security  therefor  f  but  the  seizure  of 
part  of  a  thing  will  bind  the  whole,  when  it  comes  to  hand.7  And  where 
partnership  effects  are  attached  for  the  private  debt  of  one  of  the  par- 
ners,  it  is  the  duty  of  the  sheriff  to  take  possession  of  them,  as  in  other 
cases.8  It  is  his  duty  to  return  the  mode  of  service  ;9  if  prevented  from 
making  an  actual  seizure,  he  should  serve  the  writ  on  the  garnishees,, 
and  make  return  of  the  reason  of  the  non-seizure ;  if  the  return  be 
insufficient,  it  will  be  quashed.10 

§  2267.  Iu  the  case  of  real  estate,  the'  act  provides  that  the  attach- 
ment shall  be  executed  as  follows  :u 

I.  If  the  attachment  be  levied  on  houses,  other  buildings  or  lands, 
it  shall  be  the  duty  of  the  sheriff  to  leave  a  copy  of  the  writ 
with  the  tenant,  or  other  person  in  actual  possession,  holding 
under  the  defendant  in  the  attachment,  and  to  summon  him  as 
garnishee.12 
II.  If  there  be  no  person  in  actual  possession  as  aforesaid,  the  sheriff 
shall  publish  a  copy  of  the  writ,  for  six  weeks,  in  one  news- 
paper printed  in  the  county,  if  there  be  one,  otherwise,  in  one 
newspaper  published  nearest  to  the  land  attached ;  and  such 

1  Act  10  April  1873,  P.  L.  776 ;  156  n.  Connell  v.  Godfrey,  22  Pitts. 
Purd.  1819.     For  the  form  of  justifica-     L.  J.  136. 

tion,  see  supra,  \  362  n.    In  Allegheny  10  Connell  v.  Godfrey,  ut  supra.     If, 

county,  the  sureties  are  to  be  justified  however,  the  return  be  ambiguous,  the 

before  the  prothonotary,  by  act  19  May  sheriff   may    have    leave    to    amend. 

1871,  P.  L.  986  ;  Purd.  1310.  Maris  v.  Schermerhorn,  3  Wharf.  13. 

2  Rule  of  13  June  1877.  A  return  of  nulla  bona  as  to  the  gar- 

3  Stein  v.  Bowers,  2  W..N.  C.  542.  nishee,  puts  an  end  to  the  suit;  the 

4  Act  of  1836,  I  48.  Connell  v.  God-  plaintiff,  if  he  desire  to  proceed  fur- 
frey,  22  Pitts.  L.  J.  136.  ther,  must  sue  out  another  writ.    Serg. 

°  Morgan   v.   Watmough,  5  Whart.  Att.  23. 

125.  "  Act  of  1836,  §49. 

6  Act  of  1836,  §  50.  12  Leasehold  property,  oil-wells  and 

7  Pennsylvania  Railroad  Co.  v.  Pen-  machinery  can  only  be  attached  as  real 
noek,  51  Penn.  St.  244.  estate.   Vandergrift's  Appeal,  83  Penn. 

8  Morgan  v.  Watmough,  ut  supra.  St.  126. 

9  Lambert  v.  Challis,  35  Penn.  St. 
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writ  shall  also  be  published  in  one  or  more  newspapers  in  the 
city  of  Philadelphia,  or  elsewhere,  as  the  court,  if  in  session, 
or  a  judge  thereof,  in  vacation,  at  the  time  of  issuing  the  same, 
having  reference  to  the  supposed  place  of  residence  of  the 
defendant,  shall  direct. 

III.  If  the  attachment  be  levied  on  a  rent-charge,  it  shall  be  the  duty 

of  the  sheriff  to  leave  a  copy  of  the  writ  with  the  owner  of 
the  messuage,  lot  or  land  out  of  which  such  rent  shall  issue, 
or  upon  which  the  same  shall  be  charged,  or  if  such  owner 
shall  not  reside  within  the  county,  upon  the  tenant  or  other 
person  in  possession  of  such  messuage,  lot  or  land,  and  in 
either  case,  to  summon  such  person  as  garnishee. 

IV.  In  all  other  cases  of  incorporeal  hereditaments,  the  attachment 

shall  be  executed,  by  leaving  a  copy  of  the  writ  with  the  per- 
son or  persons  who  may  be  liable  to  the  payment  of  money  to 
the  defendant,  or  who  may  be  charged  with,  or  otherwise  liable 
to  the  defendant  in  respect  of  such  hereditaments,  and  if  there 
be  no  such  person,  by  publication,  as  directed  in  the  case  of 
houses  or  lands  of  which  there  shall  be  no  person  in  possession, 
as  aforesaid. 
Where  a  foreign  attachment  is  levied  on  real  estate,  and  the  tenant 
in  possession  is  summoned  as  garnishee,  the  return  must  show  that  the 
latter  holds  under  the  defendant  ;l  otherwise,  an  order  on  the  sheriff  to 
collect  the  rents  is  irregular.2     But  the  omission  of  the  sheriff  to  return 
a  service  on  the  person  in  possession  of  land  attached,  cannot  be  taken 
advantage  of,  in  a  collateral  proceeding ;  it  is  but  an  irregularity,  which 
does  not  avoid  the  judgment  and  execution.3 

§  2268.  If  the  defendant  be  a  mortgagee  or  judgment-creditor,  and 
his  debtor  is  a  non-resident,  so  that  he  cannot  be  personally  served  with 
process,  as  garnishee,  the  attachment  may  be  executed  by  levying  the  same 
upon  the  lands,  tenements  and  hereditaments,  bound  by  the  mortgage  or 
judgment,  in  the  same  manner  that  writs  of  execution  are  levied.  And 
such  writ,  after  execution  thereof,  will  bind  the  right  and  interest  of  the. 
mortgagee  or  judgment-creditor,  and  operate  as  a  stay  of  proceedings 
upon  the  mortgage  or  judgment,  until  the  attachment  is  dissolved,  or 
otherwise  legally  disposed  of ;  and  upon  a  final  recovery  by  the  attaching- 
creditor,  he  will  be  entitled  to  subrogation  to  the  rights  of  the  mort- 
gagee or  judgment-creditor,  until  satisfaction  of  his  debt.  But  before 
such  subrogation  is  made,  he  is  required  to  give  the  same  security,  as  is 
prescribed  by  law,  before  execution  is  issued  upon  a  judgment  in  foreign 
attachment,  in  ordinary  cases.4 

§  2269.  Motion  to  quash.  If  the  defendant  be  an  inhabitant  of  the 
state,  or  the  attachment  otherwise  improperly  issued,  the  remedy  is,  by  a 

1  Haves  v.  Gillespie,  35  Penn.  St.  *  Sterrett  v.  Howarth,  76  Penn.  St. 
155.  438. 

2  Lamber*  v.  Ghallis,  35  Penn.  St.  4  Act  8  May  1855,  \  3,  P.  L.  532 : 
156  n.  Purd.  718. 
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motion  to  quash  the  writ.1  But  such  motion  ought  to  be  made  at  the  ear- 
liest opportunity ;  it  is  too  late,  after  the  entry  of  judgment  at  the  third 
term;2  so,  the  defendant,  after  an  appearance  and  pleading  to  the  action, 
cannot  contest  the  regularity  of  the  attachment.3  He  cannot  raise  by  plea 
any  question  affecting  the  regularity  of  the  process  ;4  especially,  after  the 
denial  of  a  motion  to  quash  the  writ  ;5  such  a  plea  would,  if  pleaded 
alone,  be  no  answer  to  the  declaration  ;  if,  with  the  general  issue  and 
other  pleas  in  bar,  the  issues  thereon  should  be  found  for  the  plaintiff,  he 
would  be  entitled,  by  his  judgment,  to  have  execution  of  the  attached 
property ;  and  the  court  would  not,  even  should  the  plea  of  domicil  be 
found  for  the  defendant,  dissolve  the  attachment  merely  to  enable  him 
to  subtract  his  property  from  the  plaintiff's  execution ;  on  the  other 
hand,  should  the  issues  on  the  other  pleas  result  in  the  defendant's  favor, 
the  attachment  would  be  dissolved  ipso  facto.  But  a  subsequent  judg- 
ment or  execution-creditor  may  intervene  and  raise  the  question  of  the 
defendant's  liability  to  foreign  attachment  by  reason  of  non-residence;6 
it  would  be  an  anomaly,  if  a  man,  by  issuing  a  foreign  attachment 
against  a  resident,  could  thereby  obtain  an  immediate  lien,  either  upon 
land  or  goods,  which  would  take  precedence  of  subsequent  judgments  or 
executions.7  An  attachment  will  be  quashed,  on  its  being  shown  that 
the  plaintiff  has  recovered  judgment  for  his  demand,  in  another  jurisdic- 
tion, and  levied  an  execution  issued  thereon  ;8  so,  the  writ  may  be 
quashed,  on  the  ground  that  the  fund  is  not  liable  to  attachment.9 

§  2270.  On  a  rule  to  show  cause  why  the  attachment  should  not  be 
quashed,  on  the  ground  of  the  defendant's  inhabitancy,  the  court  will 
go  into  the  evidence  on  that  question,  and  to  enable  the  defendant  to 
present  it,  they  will  grant  a  rule  for  the  taking  of  depositions,  to  be 


1  Taylor  v.  Knox,  1  Dall.  158.  lows,  3  Luz.  L.  Reg.  246.  Murdook 
Buroh  o.  Taylor,  1  Phila.  224.  The  v.  Steiner,  45  Penn.  St.  349.  It  is 
court  will  not,  however,  quash  for  irregular,  to  dissolve  an  attachment  on 
irregularities  which  are  amendable,  the  allegation  that  a  third  person  is 
Murdock  v.  Steiner.  45  Penn.  St.  349.  entitled  to  the  fund ;  such  question 
Owing  to  the  loose  practice  in  our  state,  cannot  be  determined,  on  a  summary 
there  is  much  confusion  in  the  cases,  application.  Lorenz  v.  Orlady,  87  Penn. 
between  the  motion  to  quash,  and  the  St.  226.  An  adverse  claimant  of  the 
motion  to  dissolve.  An  attachment  goods  cannot  move  to  dissolve.  White 
can  only  be  dissolved  on  a  rule  to  show  v.  Mullen,  1  Leg.  Opin.  201. 

cause  of  action,  or  by  the  entry  of  se-  6  Lindsley  v.  Malone,  23  Penn.  St. 

curity — for  irregularities  in  the  process,  24. 

&c,  the   motion   should   be   to  quash  6  Pfoutz   v.   Comford,  36  Penn.   St. 

the  writ.     See  Crawford  v.  Stewart,  38  422.     And  see  Barnet's  Case,  1  Dall. 

Penn.  St.  34.  152. 

2  Whiteside    v.    Oakman,    1     Dall.  '  Reed's  Appeal,  71  Penn.  St.  382. 
294.  8  Downing    v.    Philips,    4    Yeates 

3  Memphis,    Clarksville   and  Louis-  274. 

ville  Railroad  Co.  v.  Wilcox,  48  Penn.  9  Ross  v.  Clarke,  1  Dall.  354.  Doane 

St.  161.  v.  Penhallow,  Ibid.  218.     McCoombe  v. 

4  Malone  v.  Lindsley,  1  Phila.  288.  Dunch,  2  Ibid.  73.  The  garnishee 
The  court  will  not,  however,  quash  the  may  move  to  quash.  Taylor  v.  Knox, 
writ,  for  matters  which  should  be  regu-  1  Ibid.  158. 

larly  pleaded  in  defence.     Hill  v.  Fel- 
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read  on  the  argument  of  the  rule  to  quash.  Thus,  where  the  defendant 
whose  property  was  attached,  asserted  his  domicil  to  be  in  the  state,  and 
claimed  the  right  to  be  sued  by  the  ordinary  process,  as  a  resident,  the 
court,  after  hearing  the  affidavit  of  the  plaintiff,  showing  cause  against 
the  rule  to  quash,  granted  the  defendant  a  rule  to  take  the  depositions  of 
witnesses,  to  support  his  own  affidavit  of  domicil  and  residence,  return- 
able before  them  in  banc;  they  also,  at  the  same  time,  granted  the 
plaintiff  a  rule  to  take  rebutting  depositions,  and  made  that  privilege  a 
condition  of  the  defendant's  rule.1 

§  2271.  Rule  to  shotv  cause  of  action.  The  court  will  inquire 
into  the  cause  of  action  on  a  foreign  attachment,  in  the  same  manner 
as  on  a  capias,  where  the  defendant's  person  is  taken  into  custody.  The 
reason  of  inquiry  into  the  cause  of  action  on  writs  issued  against  the 
person,  is,  to  prevent  a  vexatious  plaintiff  from  imprisoning  the  body  of 
the  defendant,  without  cause.  In  the  case  of  attachments,  although  the 
reason  may  not  be,  perhaps,  so  forcible,  the  personal  liberty  of  the 
defendant  being  more  precious  than  his  property,  yet  the  abuse  of 
the  process  of  the  law  may  be  as  great,  and  the  necessity  of  providing 
against  a  wanton  and  groundless  seizure  of  the  defendant's  effects  as 
obvious.  In  the  case  of  specific  articles  attached,  a  stranger's  ship  or 
other  effects  may  be  taken  out  of  his  hands,  and  detained  for  such  a 
length  of  time  as  to  ruin  his  voyage,  and  embarrass  his  affairs  beyond 
redress ;  so,  in  the  case  of  debts  attached,  his  property  may  be  locked 
up,  his  remittances  prevented,  and  the  injury  nearly  as  great  as  in  the 
other  case.  The  bail  marked  by  an  attorney  or  a  malicious  plaintiff 
may  be  out  of  all  bounds  disproportioned  to  the  debt;  and,  if  there 
were  no  way  of  examining  into  the  justice  or  extent  of  the  demand,  a 
defendant  might  be  at  the  mercy  of  the  plaintiff,  to  be  ruined  at  his 
pleasure.2 

§  2272.  Either  the  defendant  or  the  garnishee  may  rule  the  plaintiff 
to  show  his  cause  of  action.3  It  was,  at  one  time,  held,  that  a  rule  to 
show  cause  of  action  must  be  moved  for,  at  the  first  term  ;4  but  the 
strictness  of  this  rule  has  since  been  relaxed ;  and  it  seems  now  to  be 
settled,  that  such  motion  may  be  made,  at  any  time  before  the  third 
term,  at  which  the  plaintiff  is  entitled  to  judgment.5  This  is  a  proceed- 
ing against  an  absent  defendant ;  his  property  may  be  seized,  and  kept 
from  his  possession  and  enjoyment,  without  the  shadow  of  a  cause  of 
action,  unless  the  courts  are  liberal  in  affording  an  opportunity  for 
examination ;  either  from  the  distance  of  his  place  of  residence,  or 
the  negligence  of  the  garnishee,  notice  of  the  proceeding  may  uot  reach 
him  until  long  after  the  expiration  of  the  first  term.6  It  is  equally  well 
settled,  however,  that  it  is  too  late,  at  the  third  term,  and  after  judg 


1  Malone  v.  Lindsley,  District  Court,         4  Miltenberger  v.  Lloyd,  2  Dall.  79. 
Phila.,  March  1851.  MS.  5  Mills    v.   McFarland,    Serg.    Att. 

2  Vienne  v.  McCarty,  1  Dall.  154;  138. 

Shippen,  P.  J.  "Morris   v.    Turner,    3   Clark  424 ; 

3  Krb  v.  Landis,  3  Clark  226.  Sharswood,  J. 
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ment.1  This  rule  is  granted,  of  course,  returnable  at  a  certain  day, 
which  the  court  fixes,  and  is  put  down  on  the  motion-list  for  that 
day ;  when  called,  the  plaintiff  must  be  prepared  with  his  affidavit  of 
the  cause  of  action.2  If  that  be  sufficient,  and  the  court  approve  of  the 
amount  of  bail  demanded  (if  it  do  not,  it  will  prescribe  the  amount), 
the  rule  will  be  discharged,  and  bail  absolute  must  be  given,  before  any 
dissolution  of  the  attachment  can  be  had ;  should,  on  the  other  hand, 
the  affidavit  be  held  insufficient  (and  supplementary  affidavits  are  not 
permitted),3  the  court  will  make  the  rule  absolute,  and  the  attachment 
will  be  dissolved. 

§  2273.  An  affidavit  to  hold  to  bail,  or  support  a  foreign  attachment, 
must  show  a  good  cause  of  action  without  leaving  anything  to  con- 
jecture.4 The  court  will  inquire  into  the  justice  and  extent  of  the 
plaintiff's  demand,  and,  it  seems,  proportion  to  it  the  bail  marked  by 
the  plaintiff  or  his  attorney ;  or,  if  no  sufficient  cause  of  action  be 
shown,  the  court  will  discharge  the  property  from  the  attachment  alto- 
gether ;5  the  rule  being,  that  whenever,  on  a  capias,  they  would  order 
common  bail,  they  will  dissolve  an  attachment.5  For,  in  a  case  of 
foreign  attachment,  a  common  appearance  cannot  be  ordered ;  the 
defendant,  being  absent,  cannot  enter  a  common  appearance,  or  give  a 
warrant  of  attorney  for  that  purpose ;  therefore,  all  that  can  be  done, 
when  no  cause  of  action  is  shown,  is  to  dissolve  the  attachment.7 

§  2274.  Dissolution  of  the  attachment.  If  the  defendant,  at  any 
time  before  payment  of  the  money,  put  in  and  perfect  bail  absolute,  in 
double  the  amount  in  controversy,  as  nearly  as  may  be  ascertained,  with 
one  or  more  sufficient  sureties,  conditioned  for  the  payment  of  the  debt, 
interest  and  costs  that  may  be  recovered;  or  if  he  pay  a  like  sum  into 
court,  to  abide  the  event  of  the  suit,  the  attachment,  and  all  proceedings 
thereon  may  be  dissolved.8     If,  however,  either  his  real  or  personal 

1  Whiteside  v.  Ookman,  1  Dall.  294.  pearance ;  if  this  could  be  done,  the 
Penman  v.  Gardiner,  4  Yeates  6.  Man-  intention  of  the  statute  giving  this 
uel  v.  Mississippi  and  Alabama  Rail-  remedy  against  non-resident  debtors 
road  Co.,  2  Miles  398.  Morris  v.  would  be  entirely  frustrated:  hence. 
Turner,  3  Clark  424.  Hill  v.  Fellows,  if  the  plaintiff  cannot  show  sufficient 
3  Luz.  L.  Keg.  246.  cause  of  action,  the  attachment  is  dis- 

2  As  we  have  seen,  supra,  §  2257,  in  solved.  Hailman  v.  Wilson,  1  Clark 
an  action  ex  delicto,  an  affidavit  of  the  193  ;  Gxier,  J. 

cause  of  action  must  be  filed,   before  8  Acts  13  June  1836,  §62;  and  20 

the  issuing  of  the  writ.  March   1845,    P.   L.   189;  Purd.  721. 

3  Eldridge  v.  Robinson,  4  S.  &  R.  For  the  form  of  recognisance  to  dis- 
548.  Nor  is  the  affidavit  amendable,  solve,  see  Smith's  Forms  423.  The 
Mylert  v.  White,  1  W.  N.  C.  626.  liability  of  the   surety  is   commensu- 

4  Shreve  v.  YouDg,  District  Court,  rate  with  the  amount  of  his  recogni- 
Phila.,  25  Nov.  1848:'  infra,  \  2281  n.  sance.    Fetterman  v.  Hopkins,  5  Watts 

6  Vienne   v.   McCarty,  1  Dall.  154.  539.     The  rule  of  court  requires  that 

Serg.  Att.  139.  written  notice  shall  be   given   to  the 

6  Miltenberger  v.  Lloyd,  2  Dall.  plaintiff  or  his  attorney,  of  the  time 
79.  and  place  of  entering  security  to  dis- 

7  Vienne  v.  McCarty,  1  Dall.  155  n.  solve  the  attachment,  in  order  that  he 
A  foreign  attachment  is  never  dis-  may  have  an  opportunity  of  excepting 
solved  by  the  entry  of  a  common  ap-  to  the  sufficiency  thereof.     Rule  xviii. 
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property  have  been  sold,  under  the  attachment,  such  dissolution  will  not 
affect  the  title  of  the  purchaser,  but  the  proceeds  of  sale  are  to  be 
restored  to  the  defendant.1  And  under  the  act  of  1874,  where  the 
holder  of  a  warehouse-receipt,  bill  of  lading,  or  other  voucher  trans- 
ferable by  indorsement  or  delivery,  is  made  garnishee,  he  may  dissolve 
the  attachment  by  giving  security  for  the  payment  to  the  attaching- 
creditor  of  the  proceeds  of  the  goods,  after  deducting  his  advances,  and 
all  prior  liens  thereon,  in  case  the  plaintiff  should  recover.2  An  attach- 
ment can  only  be  dissolved,  on  giving  security,  as  provided  by  the 
statute  ;3  it  is  not  dissolved,  by  an  appearance  for  the  purpose  of  taking 
defence.4  The  death  of  the  defendant,  after  judgment,  does  not  dissolve 
the  attachment,  since  his  representatives  may  have  a  scire  facias  ad  dis- 
probandumidebitum  ;5  but  it  has  never  been  doubted,  that  the  defendant's 
death,  before  final  judgment,  dissolves  an  attachment;  and  it  seems, 
this  effect  is  not  prevented,  by  the  entry  of  an  interlocutory  judgment, 
since  there  is  no  longer  any  proper  party  in  court,  and  the  executors  are 
not  liable  to  this  process.6  And  a  foreign  attachment  against  a  corpora- 
tion is  dissolved,  by  a  judicial  decree  of  forfeiture  of  its  charter,  before 
judgment,  of  which  the  garnishee  may  avail  himself  by  plea,  notwith- 
standing a  judgment  against  the  defendant  by  default;  and  such  attach- 
ment is  not  reinstated,  by  an  appeal  from  the  decree  (which  does  not 
operate  as  a  supersedeas),  and  a  subsequent  reversal  by  the  appellate 
tribunal,  because  made  for  erroneous  reasons,  but  making  a  like  decree 
of  forfeiture.7 

§  2275.  Sale  of  perishable  property.  Where  the  goods  attached  are 
of  a  perishable  or  chargeable  nature,  the  court,  on  the  same  being  shown, 
will,  on  motion,  order  them  to  be  sold.8  Thus,  where  the  defendant's  in- 
terest in  a  shallop  was  attached,  the  court  made  an  order,  at  the  first 
term,  after  the  filing  of  a  positive  affidavit  of  the  debt,  that  the  shallop 
should  be  sold  as  a  chargeable  commodity.9  The  proceeds,  in  such  case, 
are  paid  into  court,  and  the  plaintiff  cannot  have  an  order  to  take  the 
same  out  of  court,  until  after  final  judgment  against  the  garnishee  ;10  the 
court  say — "  the  remedy  by  foreign  attachment  is  frequently  a  harsh  and 
injurious  one,  and  we  do  not  feel  disposed  to  smooth  the  plaintiff's  way, 
by  depriving  the  absent  defendant  of  even  the  least  of  his  legal  rights."11 
But  after  judgment  against  the  garnishee,  the  court  will  order  the  pro- 
ceeds to  be  paid  to  the  plaintiff,  on  giving  recognisance  to  restore.12 

\  65      For  the   form  of  justification,  7  Farmers'  and  Mechanics'  Bank  v. 

see  supra,  §  1038.  Little,  8  W.  &  S.  207. 

1  Act  of  1836,  I  63.  8  Serg.  Att.  23. 

2  Act  ]  3  June  1874,  P.Ti.  285;  Purd.  9  Oneil  v.  Chew,  1  Dall.  379.     The 
1826.  word  is  perishable  in  the  printed  re- 

3  Weber  v.  Carter,  1  Phila.  221.  port;  but  this  is  corrected  in  the  note 
*  Littell  v.  Scranton  Gas  and  Water     to  1  Dall.  Laws  60. 

Co.   42  Penn.  St.  500.  10  Tredway    v.     Stanton,     1     Miles 

*'  Fitch  v.  Ross,  4  S.  &  R.  557.  388. 

6  Ludlow    v.    Bingham,  4  Dall.  60.        ll  Ibid.  391  ;  Hallowell,  J. 
Farmers'   and  Mechanics'  Bank  v.  Lit-        12  Jones  v.  Hill,  2  Miles  75. 
tie,  8  W.  &  S.  219 ;  Gibson,  C.  J. 
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Where  the  goods  attached  are  ordered  to  be  sold  as  perishable  or  charge- 
able, the  title  of  the  purchaser  at  such  sale  is  indefeasible  and  unques- 
tionable, whoever  the  former  owner  may  have  been ;  the  order  and  sale 
being  a  proceeding  in  rem.1  Our  rule  of  court  provides,  that  no  order 
shall  be  made  for  the  sale  of  property  seized  on  a  foreign  attachment, 
unless  the  plaintiff,  or  some  other  person  acquainted  with  his  demand, 
shall  make  affidavit  that  the  demand  is  just.2 

§  2276.  Effect  of  the  attachment.  The  act  of  assembly  provides, 
that  the  goods  and  effects  of  the  defendant  in  the  attachment,  in  the 
hands  of  the  garnishee,  shall,  after  service,  be  bound  by  such  writ.3 
There  is  no  priority  between  several  writs  of  foreign  attachment,  served 
or  levied  on  the  same  day  upon  real  or  personal  estate  ;4  they  are  to  be 
paid  pro  rata  out  of  the  proceeds  of  the  goods.5  The  pendency  of  a 
foreign  attachment  neither  abates  nor  bars  an  action  against  the  gar- 
nishee ;  such  plea  is  only  admissible  to  give  notice  of  the  claim,  in  order 
that  the  judgment  may  be  so  moulded  as  to  protect  the  parties'  rights  ;6 
it  does  not  prevent  the  recovery  of  a  judgment  against  the  garnishee.7 
The  title  of  a  receiver  appointed  in  another  state  will  prevail  over  that 
of  an  attaching-creditor,  who  is  a  citizen  of  such  state ;  our  courts  will 
recognise  such  apppointment,  unless  his  claims  come  in  conflict  with  the 
rights  of  our  own  citizens  ;8  but  where  the  attaching-creditor  was  a  citizen 
of  a  third  state,  it  was  held,  that  he  was  entitled  to  the  fund,  in  prefer- 
ence to  the  receiver  ;9  the  plaintiff,  in  such  case,  is  entitled  to  all  the 
privileges  of  one  of  our  own  citizens.10 

§  2277.  Money  received  by  the  garnishee,  after  the  service  of  the 
attachment,  is  bound  by  it.11  It  embraces  a  claim,  uncertain  at  the  time 
of  service,  but  rendered  certain  at  the  time  of  answering  the  interroga- 
tories, and  will  prevail  over  an  intermediate  assignment  of  it.12  The 
judgment  is  a  complete  protection  to  the  garnishee,  as  against  an  assignee 
of  the  claim,  in  the  absence  of  fraud  or  collusion  ;1S  if,  however,  the 
garnishee  omit  to  set  up  the  assignment,  which  is  known  to  him,  and 
pay  to  the  attaching-creditor,  under  the  judgment  of  a  court  of  another 
state,  this  will  not  protect  him  against  a  bond  fide  assignee  of  the  claim, 
who  is  a  citizen  of  this  state.14  An  attachment  of  a  promissory  note,  not 
yet  due,  in  the  hands  of  the  maker,  will  not  prevail  against  a  bond  fide 


1  Megee  v.  Beirne,  39  Perm.  St.  50.  9  Warren   v.  Union  Bank,  7  Phila, 

2  Rule  xviii.  \  64. .  156. 

8  Act  of  1836,  <S  50.  10  Morgan   ».   Neville,  74  Penn.  St. 

4  Long's  Appeal,  23  Penn.  St.  297.  52. 

6  Yelverton  v.  Burton,  26  Penn.  St.  "  Silvergood  v.  Bellas,  8  Watts  420 

351.  And  see  svpra.  f!  1190. 

6  Kase  v.  Kase,  34  Penn.  St.  128.  12  Franklin  Fire  Insurance  Co.  v 
Brown  v.  Scott,  51  Ibid.  357.  West,  8  W.  &  S.  350. 

7  Hampton  v.  Laverty,  1  W.  N.  C.  49.  ls  Anderson  v.  Young,  21  Penn.  St. 
Shiedt  v.   Lafferty,  Ibid.  62.     Bank  v.  443. 

Marquis.  2  Ibid.  439.  14  Noble  v.   Thompson  Oil   Co.,   79 

8  Bagley  v.  Atlantic,  Mississippi  Penn.  St.  354.  This  case  appears  to 
and  Ohio  Railroad  Co.,  5  W.  N.  C.  263  ;  have  been  decided,  on  the  ground  of 
s.  c.  3  Ibid.  457.  collusion. 
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indorsee,  before  maturity,  without  notice.1  A  distinct  parcel  of  goods, 
which  comes  into  the  hands  of  the  garnishee,  after  service,  is  not  bound 
by  the  attachment.3  And  where  a  foreign  attachment  is  served  on  a 
common  carrier,  as  garnishee,  and  he  subsequently  receives  from  a  con- 
necting carrier  goods  to  be  forwarded,  he  is  not  chargeable  with  notice 
that  they  are  the  property  of  the  consignor ;  the  presumption  of  law  is, 
that  they  belong  to  the  consignee.3 

§  2278.  The  statute  further  provides,  that  every  writ  of  attachment, 
executed  upon  real  estate,  shall  bind  the  same,  as  against  purchasers 
and  mortgagees,  from  the  time  of  the  execution  thereof;  and  it  shall  be 
the  duty  of  the  sheriff,  to  file  in  the  office  of  the  prothonotary  of.  the 
court,  a  description  of  the  property  attached,  within  five  days  after  he 
shall  have  made  the  attachment,  which' description  shall  be  entered  by 
the  prothonotary  upon  his  docket,  and  the  names  of  the  parties,  with 
the  date  of  the  execution  of  the  writ,  and  the  amount  of  bail  required, 
shall  also  be  entered  by  him  upon  his  judgment-docket.4  Though  the 
statute  only  mentions  purchasers  and  mortgagees,  the  attachment  is 
equally  available  as  a  li'en,  and  binds  the  land,  from  the  time  of  service, 
as  against  subsequent  judgment-creditors.5  An  attachment  levied  on 
one  tract  of  land,  and  so  returned,  cannot  be  made  to  affect  another,  by 
an  amendment  of  the  return.6 

§  2279.  Attachment  of  real  estate.  It  is  further  provided  by  the 
act  of  assembly,  that  in  every  case  of  a  writ  of  attachment,  executed 
upon  land,  which  shall  have  been  demised  for  years  or  otherwise,  with  a 
reservation  of  rent,  the  delivery  of  a  copy  of  the  writ  of  attachment  to 
the  tenant,  shall  have  the  effect  of  sequestering,  in  the  hands  of  the  lat- 
ter, all  such  sums  or  amount  of  rent  as  shall  be  due  at  the  time  of  the 
execution  of  the  writ,  or  that  shall  accrue,  until  the  execution  against 
the  garnishee,  unless  the  attachment  be  sooner  dissolved.7  And  the 
court  may,  at  any  time  after  the  return  of  the  attachment,  on  applicai 
tion  by  the  plaintiff,  and  affidavit  of  a  just  cause  of  action,  issue  a 
writ  to  the  sheriff,  requiring  him  to  collect  and  recover  from  the  tenant 
of  the  premises,  all  such  rent  as  shall  have  accrued  at  the  time  of  the 
execution  of  the  writ  of  attachment,  or  as  may  accrue  thereafter,  until 
the  further  order  of  the  court.8  No  such  order  can,  however,  be  made, 
unless  the  sheriff  return  that  the  tenant  holds  under  the  defendant  in 
the  attachment.9  Under  such  writ,  the  officer  shall,  by  virtue  thereof, 
proceed,  from  time  to  time,  to  recover  such  rents,  in  like  manner  and 
with  the  like  powers  as  are  or  shall  be  possessed  by  a  landlord,  under 
the  laws  of  the  commonwealth ;  and  it  shall  be  his  duty,  forthwith,  on 

1  Kieffer  v.  Ehler,  18  Penn.  St.  388.     326. 

See  supra,  \  1183.  "  Steinmetz  v.  Nixon.  3  Yeates  285. 

2  Pennsylvania  Railroad  Co.  v.  Pen-  7  Act  of  1836,  \  65. 
nock,  51  Penn.  St.  244.  8  Ibid-  I  66. 

3  Bineham  v.  Lamping,  26  Penn.  St.  °  Lambert  v.  Chalhs,  35  Penn.  St. 
340  156  n.     Sterrett  v.  Howarth,  76  Ibid. 

*  Act  of  1836,  §51.  438. 

5  Schacklett's  Appeal,  14  Penn.  St. 
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the  receipt  of  any  moneys  arising  from  the  recovery  of  such  rents,  to 
briDg  the  same  into  court  ;J  such  rents,  when  paid  into  court,  remain 
impounded,  and  a  third  party  cannot  be  permitted  to  take  the  money 
out  of  court,  without  a  scire  facias  against  the  tenant.2 

§  2280.  After  judgment  obtained  on  a  scire  facias  against  the  tenant, 
as  garnishee,  the  plaintiff  may  have  execution  thereon,  if  the  rents 
of  the  premises,  or  any  part  thereof,  shall  have  remained  in  the 
hands  of  such  tenant ;  or,  if  such  rents  or  any  part  thereof,  shall  have 
been  paid  into  court,  then,  upon  award  of  execution,  the  plaintiff  may 
have  such  money  paid  into  his  hands,  on  his  giving  security  to  restore.3 
If  the  rents  and  profits  of  the  real  estate  be  insufficient  to  satisfy  the 
amount  of  the  judgment,  with  the  interest,  costs  and  charges,  the  plain- 
tiff, on  giving  security  to  restore,  may  have  a  writ  of  fieri  facias,  upon 
which  the  like  proceedings  may  be  had  for  the  condemnation  and  sale  of 
the  real  estate  as  in  other  cases.4  Where  lands  are  attached,  execution 
may  issue  on  the  judgment,  without  a  scire  facias.5  And  after  the  execu- 
tion of  any  writ  of  foreign  attachment  upon  the  lands  and  tenements  of 
the  defendant,  or  upon  lands  bound  by  the  lien  o*f  any  judgment  or  mort- 
gage owned  by  the  defendant,6  any  court,  if  in  session,  or  any  judge  in 
vacation,  upon  petition  and  affidavit,  in  the  usual  form,  of  the  plaintiff, 
or  some  one  iu  his  behalf,  may  award  and  allow  a  writ  of  estrepement  to 
stay  waste  upon  such  lands  and  tenements,  as  in  other  cases.7 

§  2281.  Appearance  and  defence.  As  we  have  seen,  the  defendant 
may  appear  to  the  action,  and  dissolve  the  attachment,  by  the  entry  of 
bail  absolute  for  the  amount  to  be  recovered ;  by  so  doing,  the  plaintiff's 
claim  against  the  fund  is  wholly  defeated  ;8  and  the  action  becomes 
merely  a  common-law  remedy,  the  same  as  if  it  had  been  commenced  by 
summons.9  It  is  also  provided  by  the  statute,  that  the  defendant,  instead 
of  giving  bail,  may,  at  his  election,  at  any  time  before  judgment,  cause 
an  appearance  to  be  entered  for  him,  and  take  defence ;  in  which  case, 
the  action  shall  proceed  as  if  commenced  by  summons,  but  the  attach- 
ment shall  continue  to  bind  the  property ;  and  if  judgment  be  rendered 
for  the  plaintiff,  it  shall  have  like  force  and  effect  as  in  other  personal 
actions  ;  and  after  judgment  on  the  scire  facias  against  the  garnishee,  a 

1  Act  of  1836.  §67.  L.Bar   114.     But  this  case   does  not 

2  Shaffer  v.  Raymond,  1  Phila.  91.  appear    to   be   law ;    the   only  proper 

3  Act  of  1836,  I  68.  judgment  is,  that  the  writ  be  quashed; 

4  Ibid.  |  69.  1  Dall.  155  n. ;  and  the  defendant,  by 

6  Gibson  v.  Robbins,  9  Watts  156.         a  special  appearance  to  move  to  quash 
8  See  supra,  \  2268.  the  writ  for  irregularity,  does  not  ad- 

7  Act  8  May  1855,  §  4,  P.  L.  533  ;  mit  himself  to  be  in  court.  To  have 
Purd.  1467.     See  supra,  1856-7.  that  effect   there   must   be   a   general 

8  Jackson's  Appeal,  2  Gr.  407.  appearance.     Brett  v.  Brown,  13  Abb. 

9  Albany  City  Insurance  Co.  K.Whit-  Pr.  (N.  S.)  295.  And  see  Wheeler  v. 
ney,  70  Penn.  St.  248.  It  was  held,  in  Lampman,  14  Johns.  481.  Malconi 
one  case,  that  if  the  attachment  be  dis-  v.  Rogers,  1  Cow.  1 .  Large  v.  Bristol 
solved,  on  the  ground  that  the  defend-  Transportation  Co.,  2  Ash.  402.  Win- 
ant  is  an  inhabitant  of  the  state,  the  row  r.  Raymond,  4  Penn.  St.  501. 
suit  may  proceed  as  if  commenced  Crawford  v.  Stewart,  38  Ibid.  34.  Bol- 
by  summons.     Swilkey  v.   Sliaibley,  9  ton  v.  Robinson,  13  S.  &  R.  194. 
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recognisance  to  restore  is  not  required.1  The  effect  is,  to  change  the 
nature  of  the  proceeding  from  one  purely  in  rem,  in  which  the  judgment 
would  be  binding  only  as  to  the  property  attached,  into  a  mixed  pro- 
ceeding in  rem  et  in  personam.2  The  lien  of  the  attachment  is  not 
disturbed  by  the  entry  of  a  judgment  by  confession.3  Where  an  attach- 
ment is  issued,  with  a  clause  of  summons  against  a  resident  co-defendant, 
the  plaintiff  may  proceed,  as  if  all  the  defendants  had  to  be  brought  in 
by  summons  ;  and  may  proceed  against  the  estate  and  effects  of  the  non- 
resident defendants,  bound  by  the  attachment,  as  in  other  cases  ;4  and 
if  the  attachment  be  dissolved,  the  action  may  proceed  against  the 
defendant  who  was  summoned.5     Under  such  process,  however,  against 


1  Act  of  1836,  I  64. 

2  Blyler  v.  Kline,  64  Penn.  St.  130. 
Dullett  c.  Creighton,  Dist.  Court,  Phila., 
'23  Dec.  184S.  Motion  for  a  rule  for 
a  new  trial.  Per  curiam.  This  case 
was  commenced  by  foreign  attachment. 
Upon  being  called  on  to  show  his 
cause  of  action,'  the  plaintiff  produced 
an  affidavit,  that  his  claim  against 
the  defendant  arose  from  his  having 
shipped,  by  defendant,  master  of  the 
barque  Louisa  Bliss,  certain  merchan- 
dise, which  had  not  been  delivered  in 
like  order  as  when  shipped,  by  reason 
of  the  defendant's  neglect  of  his  pump. 
The  attachment  was  not  dissolved, 
either  upon  the  rule  to  show  cause,  or 
by  the  entry  of  bail ;  but  the  defend- 
ant availed  himself  of  the  provision  of 
the  64th  section  of  the  act  of  13  June 
1836,  by  entering  an  appearance  and 
taking  defence.  "The  effect  of  this  is, 
to  change  the  nature  of  the  proceeding 
from  a  pure  proceeding  in  rem,  in 
which  the  judgment  would  be  binding 
only  as  to  the "  property  attached,  into 
a  mixed  proceeding  in  rem  et  in  per- 
sonam; for  that  section  expressly  pro- 
vides that,  in  that  case,  "if  judgment 
be  rendered  for  plaintiff,  such  judg- 
ment shall  have  the  like  force  and  effect 
as  in  case  of  an  action  commenced  by 
summons,"  and  although  the  act  does 
not  expressly  say,  it  would  seem  to  fol- 
low, e  contra,  that  a  judgment  for  de- 
fendant shall  be  final.  Mutuality  in 
the  legal  effect  of  judicial  proceedings 
is  a  principle  which  lies  at  the  base  of 
the  whole  law  upon  the  subject,  and 
indeed  it  might  be  safely  said,  that  if 
this  express  provision  had  not  been 
made,  but  simple  permission  given  to 
the  defendant  to  become  a  party,  with- 
out dissolving  the  attachment,  the  legal 


effect  would  have  been,  that  both  plain- 
tiff and  defendant  being  personally  and 
voluntarily  parties  to  the  proceeding 
would  have  been  for  ever  concluded  by 
the  result.  It  is  clear,  then,  that  a 
variance  between  the  evidence  and  the 
affidavit  is  unimportant,  whatever  may 
be  the  effect  of  a  variance  between  the 
cause  of  action  set  forth  in  the  narr. 
and  the  affidavit  upon  the  attachment. 
That  is  a  question,  however,  that  can 
only  be  settled,  either  when  the  plain- 
tiff comes  to  take  his  proceedings 
against  the  garnishee,  or  by  an  appli- 
cation to  the  court  to  dissolve  the  at- 
tachment upon  this  ground.  In  cases 
where  special  bail  has  been  given,  the 
court,  in  such  cases,  have  ordered  an 
exoneretur  to  be  entered  on  the  bail- 
bond.  Spalding  v.  Mure,  6  T.  R.  363  ; 
Tetherington  w.'Golding,  2  H.  Bl.  278  ; 
Caswell  v.  Coai-e,  2  Taunt.  107.  So, 
they  are  held,  in  such  case,  not  to  be 
liable  on  their  recognisance.  Wheel- 
wright v.  Jutting,  7  Taunt.  304. 
Whether,  however,  advantage  of  the 
variance  between  the  narr.  and  affida- 
vit can  be  taken  advantage  of,  at  so 
late  a  stage  of  the  cause,  may,  per- 
haps, be  doubted.  Knight  v.  Dorsey, 
2  Brod.  &  Bing.  48.  And  it  may  be  a 
question,  whether  the  rule  applies  at 
all  to  a  case  of  attachment  of  property 
— it  being  established  mainly  for  the 
benefit  of  the  bail,  who  are  sureties. 
Rule  refused. 

3  Littell  v.  Scranton  Gas  and  Water 
Co.,  42  Penn.  St.  500. 

4  Act  of  1836,  I  72. 

5  Shreve  v.  Young,  District  Court, 
Phila.,  25  Nov.  1848.  Rule  to  show 
cause  of  action,  and  why  attachment 
should  not  be  quashed.  Per  curiam. 
This    is    a  foreign    attachment ;    the 
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resident  and  non-resident  partners,  the  attachment  can  only  be  levied 
upon  the  separate  property  of  the  latter ;  the  partnership  property 
cannot  be  taken  ;l  and  if  the  resident  defendant  obtain  a  verdict  on 
the  trial,  and  judgment  be  entered  thereon,  the  attachment,  upon  motion 
of  any  person  interested,  will  be  dissolved,  unless  the  plaintiff  sue  out  a 
writ  of  error,  within  a  year  and  a  day ;  and  if  he  do  so,  proceedings  on 
the  attachment  are  stayed,  until  the  judgment  shall  be  reversed.2 

§  2282.  Of  the  judgment.  The  plaintiff  may,  at  the  third  term  of 
the  court  after  the  execution  of  the  writ,  if  he  have  filed  a  declaration, 
take  judgment  against  the  defendant,  for  default  of  appearance.3  Under 
this  section  of  the  statute,  a  writ  of  attachment  having  been  issued  in 
July,  returnable  to  September  term,  of  which  the  garnishees  accepted 
service,  and  at  the  following  March  term,  the  plaintiff  signed  judgment, 
the  court  sustained  the  same,  against  the  objection  of  the  garnishees.4 
Even  though  an  appearance  be  entered,  the  plaintiff  cannot  take  judg- 
ment for  want  of  an  affidavit  of  defence.5  It  was  formerly  held,  that 
final  judgment  could  not  be  entered,  in  a  suit  commenced  by  foreign 
attachment,  so  as  to  make  the  garnishee  liable,  where  the  declaration  was 
in  assumpsit,  until  after  the  execution  of  a  writ  of  inquiry  ;6  but  this 
rule  was  subsequently  relaxed  ;7  and  it  is  now  provided  by  statute,  that 
the  plaintiff  may  enter  a  rule  for  the  prothonotary  to  assess  the  damages; 
which  that  officer  may  do,  upon  evidence  produced  to  him,  or  upon  the 


affidavits  filed  are  altogether  insuffi- 
cient, according  to  the  principles  inva- 
riably applied  in  such  cases.  The  first 
is  that  of  the  plaintiff — after  a  bill  or 
account,  in  which  the  defendants  are 
charged  with  sundry  items  of  (copps) 
filing  and  twist,  and  credited  with  va- 
rious items  of  merchandise,  and  a  bal- 
ance of  $855.82  struck,  an  affidavit 
of  plaintiff  is  appended,  which  simply 
avers  that  defendants  "are  justly  in- 
debted to  the  plaintiffs  in  the  above 
balance  of  1855.82,  as  per  account 
above  stated,  with  its  interest."  It 
does  not  appear  how  the  debt  arises, 
though  it  may,  perhaps,  be  conjectured 
that  it  is  for  goods  sold ;  if  it  is  meant 
to  be  on  a  stated  account,  the  account 
is  not  alleged,  nor  does  it  appear  to 
have  been  assented  to  by  the  defendant. 
An  affidavit  to  hold  the  bail,  or  sup- 
port a  foreign  attachment,  must  show 
a  good  cause  of  action,  without  leaving 
anything  to  conjecture.  There  is  also 
an  affidavit  of  one  of  the  defendants, 
which  is  also  defective  in  this  respect : 
he  says  the  debt  is  "  for  yarns  used  by 
us,  in  the  manufacture  of  goods,  in  the 
course  of  business  ;"  but  upon  what 
kind  of  contract  does  not  appear. 
The  defendant  asks  us  to  quash  the 


writ ;  but  this  is  a  case  under  the  70th 
section  of  the  act  of  13  June  1836,  in 
which  two  defendants  are  jointly  liable 
to  the  action,  and  one  only  a  non-resi- 
dent. The  writ  has  issued,  therefore, 
with  a  clause  of  summons  to  the  resi- 
dent defendant,  against  whom  a  judg- 
ment has  been  rendered  already,  by 
default,  which  he  does  not  ask  to  be 
disturbed.  There  appears  to  be  no  rea- 
son, therefore,  why  the  whole  writ  and 
proceeding  upon  it  should  be  quashed; 
every  legitimate  object  of  the  non- 
resident defendant  is  gained  by  dis- 
solving the  attachment. 

1  White's  Case,  10  Watts  217. 

1  Act  of  1836,  ji 75. 

8  Ibid,  g  53. 

*  Collins  k.  Walker,  6  W.  N.  C.  175. 
But  where  the  writ  is  served  on  the 
return-day,  two  whole  terms  must 
elapse,  before  the  plaintiff  can  take 
judgment.  Shuster  v.  Bonner,  7  Ibid. 
17. 

5  Grant  v.  Hickcox,  64  Penn.  St. 
334. 

6  Pancake  ».  Harris,  10  S.  &  R.  109. 
And  see  Thornton  v.  Bonham,  2  Penn. 
St.  102. 

7  Hampton  v.  Matthews,  14  Penn. 
St.  105. 
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affidavit  of  the  plaintiff,  or  of  some  other  person  cognisant  of  the  trans- 
action.1 Where  there  is  no  appearance,  the  judgment  is  purely  in  rem;2 
au  action  of  debt  will  not  lie  upon  it.3  But  it  is  conclusive  as  to  the 
property  attached ;  it  is  the  duty  of  the  garnishee,  in  order  to  protect 
himself,  to  give  notice  to  his  own  creditor;4  it. is  not  conclusive,  how- 
ever, against  a  third  person,  as  to  the  ownership  of  the  property  attached; 
the  real  owner  is  not  compelled  to  intervene  in  the  attachment  suit.5 

§  2283.  It  now  remains  to  consider  the  subject  of  judgment  and  exe- 
cution, in  the  case  of  a  foreign  attachment  laid  by  a  creditor-debtor  on 
money  or  property  iu  his  own  hands.  In  such  a  case,  the  garnishee 
being  himself  plaintiff  in  the  writ  of  attachment,  there  can  be  no  neces- 
sity for  a  summons,  scire  facias,  interrogatories  or  any  other  coercive 
process  against  him.  If  the  officer  return  that  he  has  attached  the 
defendant,  by  certain  property,  which  is  specified,  no  reason  is  perceived, 
why  the  plaintiff  may  not  proceed  to  obtain  judgment  against  the  de- 
fendant, and  after  that,  an  execution  to  be  levied  on  the  property  attached, 
— upon  the  plaintiff  giving  security  according  to  the  requisitions  of  the 
law,  to  restore  the  same,  if  the  defendant  should,  within  the  time  pre- 
scribed, disprove  or  avoid  the  debt.  If  the  plaintiff,  instead  of  having 
property  in  his  own  hands  belonging  to  the  defendant,  is  indebted  to 
him,  no  necessity  is  perceived  for  any  further  proceedings,  since  the 
money  is  already  in  his  own  hands,  and  the  judgment  against  the  defend- 
ant has  ascertained  the  amount  of  his  debt;  unless,  perhaps,  it  may  be 
proper  to  enter  a  judgment,  that  the  plaintiff  have  execution  of  the  sum 
attached,  and  retain  the  sum  in  his  hands. 

§  2284.  It  is  not  perceived,  that  any  injustice  is  done  to  the  defendant 
in  the  attachment,  or  that  the  laws  of  Pennsylvania,  or  any  general 
principle  of  law,  are  violated  by  this  mode  of  proceeding.  It  is  of  no 
consequence  to  the  defendant,  whether  a  trial  be  had  or  not,  for  the  pur- 
pose of  ascertaining  what  effects  of  his  the  plaintiff  has  in  his  hands,  or 
what  is  the  amount  of  debt  he  owes,  or  even  what  effects  are  in  the 
hands  of  the  garnishee,  if  there  is  one.  For,  if,  in  the  latter  case,  the 
garnishee  cannot  controvert  the  debt  claimed  by  the  plaintiff,  by  con- 
fessing himself  to  be  a  debtor  to  the  defendant,  or  to  have  effects  of  his 
in  his  hands  (which  there  is  no  doubt  he  may  do,  without  danger  to 
himself),  judgment  goes  against  him,  as  matter  of  course;  although, 
without  such  judgment,  he  cannot  deliver  over  the  property  or  pay  the 
debt  to  the  plaintiff.  In  the  former  case,  the  plaintiff,  who  is  quasi  a 
garnishee,  confesses  effects  in  his  hands,  which  he  retains,  in  consequence 
of  the  judgment,  to  satisfy  his  own  debt ;  but  in  this  case,  the  defendant 
in  the  attachment  is  allowed,  in  an  action  against  the  plaintiff,  to  tra- 
verse the  plea,  and  thus  to  contest  the  debt  recovered  in  the  attachment. 
In  fact,  the  only  protection  to  the  defendant,  in  either  case,  consists  in 

1  Act  9  April  1870,  P.  L.  60;  Purd.         s  Darrach  v.  Wilson,  2  Miles  116. 
719.     For  the  form  of  the  rule  to  assess         4  Morgan  v.  Neville,  74  Penn.  St. 
damages,  see  Smith's  Forms  424.  52. 

2  Steel  v.  Smith,  7  W.  &  S.  447.  5  Megee  v.  Beirne,  39  Penn.  St.  50. 
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the  security  to  restore  which  the  plaintiff  has  given.  Nor  can  it  be  said 
that  the  law  of  this  state  is  violated,  because  such  of  its  provisions  as 
are  inapplicable  to  the  case  are  not  pursued.1 

II.  Proceedings  against  the  garnishee. 

§  2285.  Of  the  scire  facias.  The  act  of  1836  provides  that,  after 
judgment  against  the  defendaut,  the  plaintiff  may  have  a  writ  of  scire 
facias  against  the  garnishee,  commanding  him  to  appear  before  the 
court,  at  the  next  term,  and  show  cause,  if  any  he  have,  why  the  plain- 
tiff should  not  have  execution  of  his  judgment,  of  the  estate  and  effects 
of  the  defendant,  attached  in  the  hands  or  possession  of  the  garnishee.2 
This  is  to  be  served  and  returned  in  the  same  manner  as  a  summons  in 
a  personal  action.  If  the  defendant  appear  and  confess  judgment,  a 
scire  facias  may  issue  forthwith  against  the  garnishee,  without  waiting 
for  the  third  term.3  The  writ  issues  on  a  praecipe  to  the  prothonotary, 
in  the  usual  manner.4  If  there  be  any  unreasonable  delay,  the  gar- 
nishee may  rule  the  plaintiff  to  issue  a  scire  facias.5  And  the  act  of 
1873  provides,  that  where  the  moneys  or  other  estate  of  a  decedent  are 
attached  in  the  hands  of  his  personal  representatives,  the  garnishee  may, 
after  the  third  term,  apply  to  the  court,  by  petition,  for  a  rule  on  the 
plaintiff  and  defendant  to  appear  and  show  cause  why  the  attachment 
should  not  be  proceeded  in,  within  such  time  as  the  court  may  order  and 
direct;  and,  after  a  hearing,  the  court  may,  on  the  neglect  or  refusal 
of  the  plaintiff  to  proceed  as  required,  make  an  order  discharging  the 
garnishee  and  the  property  in  his  hands  from  all  liability  for  the  plain- 
tiff's demand ;  such  order  cannot,  however,  be  had,  where  the  fund  in 
the  hands  of  the  garnishee  is  not  yet  due  and  payable.6  Separate  writs 
of  scire  facias  must  issue  against  garnishees,  not  jointly  liable ;  this  has 
been  the  uniform  practice.7 

§  2286.  Interrogatories.  The  statute  also  provides  that  the  plain- 
tiff may,  after  judgment  against  the  defendant,  exhibit  in  writing  to  the 

1  Graighleu.  Notnagle,  Pet.  C.C.245.  months  after  judgment,  issue  a.  scire 
Where,  however,  »  creditor  attaches  a  facias  against  the  garnishee,  the  court, 
fund  in  his  own  hands,  when  sued  upon  motion  of  the  latter,  and  no  suf- 
therefor,  he  must  prove  his  debt ;  the  ficient  cause  shown  for  the  delay,  may 
judgment  in  the  attachment  suit  is  not  order  the  attachment  to  be  dissolved, 
even  prima  facie  evidence  of  it.  Moyer  Rule  xviii.  <S  67. 

v.  Lobengeir,  4  Watts  390.  6  Act  28  February  1873,  P.  L.  37 ; 

2  Act  of  1836,  I  54.  Purd.  1783.   There  is  no  necessity  for  a 

3  Welsh  v.  Buckner,  2  Miles  96.  scire  facias  to  revive  a  judgment  in  for- 

4  For  form  of  praecipe,  see  Smith's  eign  attachment.  Cookson  v.  Turner, 
Forms  421.  3  Binn.  416. 

5  Finch  v.  Bullock,  32  Leg.  Int.  98  ;  '  Ellmaker  o.  Bank  of  the  United 
s.  c.  1  W.  N.  C.  263.  But  the  defend-  States,  3  Clark  504.  If  the  garnishee 
ant  cannot  do  so ;  as  he  can  dissolve  do  not  appear  to  the  scire  facias  judg- 
the  attachment,  even  after  judgment,  meat  will  go  against  him  by  default, 
by  the  entry  of  security.  Weber  v.  But  the  court  is  always  liberal  in  open- 
Carter,  1  Phila.  221.  It  is  provided,  ing  such  a  default,  where  the  garnishee 
in  Philadelphia,  by  rule  of  court,  that  swears  to  a  defence.  Wray  v.  Winner, 
if   the   plaintiif  do   not,  within  three  1  Phila.  336. 
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garnishee,  all  such  interrogatories  as  he  may  deem  necessary,  touching 
the  estate  and  effects  of  the  defendant  in  his  possession  or  charge,  or  due 
and  owing  from  him  to  the  defendant,  at  the  time  of  the  service  of  the 
writ,  or  at  any  other  time,  and  cause  the  same  to  be  filed  of  record  in 
the  cause.1  And  thereupon,  it  shall  be  the  duty  of  the  court,  upon  mo- 
tion of  the  plaintiff,  to  grant  a  rule  upon  the  garnishee,  to  appear  at  a 
time  and  place  to  be  therein  named,  and  exhibit,  iu  writing,  under  oath 
or  affirmation,  full,  direct  and  true  answers  to  all  and  singular  the  inter- 
rogatories of  the  plaintiff,  so  exhibited  and  filed,  or  such  of  them  as  the 
court  shall  deem  pertinent  and  proper.2  The  interrogatories  may  be 
served  with  the  scire  facias,  but  the  garnishee  is  not  bound  to  answer, 
until  the  return  of  the  writ;3  they  may  be  served  before  filing,  but 
they  must  be  filed  contemporaneously  with  the  rule  to  answer.4  The 
entry  of  a  rule  to  answer  may  be  regulated  by  a  general  order,  and 
entered  as  an  office-rule;  it  is  a  matter  of  right  and  not  of  discretion.6 
Under  our  practice,  the  plaintiff  may,  after  the  return  of  the  scire  facias, 
file  his  interrogatories  in  the  prothonotary's  office,  and  enter  a  rule  upon 
the  garnishee  to  answer  the  same,  on  or  before  a  day  to  be  fixed,  not 
less  than  twenty  days  from  the  time  of  serving  a  copy  of  the  rule  and 
interrogatories  upon  the  garnishee,  or  his  attorney.6  The  rule  to  answer 
may  be  served  on  the  garnishee  at  his  dwelling-house,  in  his  absence,  by 
leaving  it  with  an  adult  member  of  his  family.7 

§  2'287.  The  statute  provides,  that  if  the  garnishee  shall,  after  due 
service  of  the  rule  to  answer,  neglect  or  refuse  to  comply  therewith,  he 
shall  be  adjudged  to  have  in  his  possession,  goods  and  effects  of  the 
defendant,  liable  to  the  attachment,  to  an  amount  or  value  sufficient  to 
satisfv  the  demand  of  the  plaintiff,  together  with  all  legal  costs  of  suit 
and  charges ;  and  thereupon,  execution  may  issue  against  him,  in  like  man- 
ner as  in  case  of  a  judgment  for  his  own  proper  debt.8  The  question  of 
the  sufficiency  of  the  garnishee's  answers,  and  the  practice  in  reference 
thereto,  has  already  been  considered  under  the  title  "attachment-execu- 
tion,'' to  which  the  student  is  referred.9  If  the  garnishee  pay  the  debt 
to  the  attaching-creditor,  without  due  process  of  law,  he  is  not  dis- 
charged.10 

§  2288.  Pleading  and  trial.  If  the  plaintiff  be  dissatisfied  with 
the  answers  of  the  garnishee,  or  if  he  do  not  choose  to  file  interroga- 
tories, the  next  step  in  the  cause  is  to  rule  the  garnishee  to  plead  to  the 
scire  facias,  which  he  is  bound  to  do,  on  eight  days'  notice,  as  in  other 
cases.  The  usual  plea  is  nulla  bona,  that  the  garnishee  had  no  goods 
or  moneys  of  the  defendant  in  his  hands,  at  the  time  of  the  service  of 

1  Act  of  1836,  1 55.  172.     Weiner  v.  Davis,  4  Clark  91. 

2  Ibid.  1 56.  6  Rule  xviii.  <5  66. 

s  Crammond  v.  Trustees,  4  S.  &  R.         7  Mohr  v.  Warg,  26  Peim.  St.  106. 
147.     The  interrogatories  need  not  be         8  Act  of  1836,  §  57.     See  Corbyn  v. 

served    by    the    sheriff.     Ringwalt  v.  Bollman,  4  "W.  &  S.  342. 
Brindle,  59  Penn.  St.  51.  9  See  supra,  \  1201. 

*  Ringwalt  v.  Brindle,  ut  supra.  10  Myers  v.  Urich,  1  Bmn.  25. 

5  Dougherty  v.  Thayer,  78  Penn.  St. 
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the  attachment,  or  at  any  time  thereafter ;  so,  he  may  plead  specially 
a  lien  in  his  own  favor  upon  the  property  attached  ;'  or  he  may  give  it 
in  evidence,  under  the  plea  of  nulla  bona  with  notice  of  the  special 
matter;2  and,  it  seems,  the  plaintiff  may  demur  to  the  notice  of 
special  matter,  in  the  same  manner  as  if  the  fact  had  been  pleaded.3 
So,  he  may  plead  a  prior  attachment  of  the  property  in  his  hands;  but, 
as  we  have  seen,4  this  is  neither  in  abatement  nor  in  bar ;  it  is  admissible 
only  to  give  notice  of  the  prior  claim,  in  order  that  the  judgment  may 
be  so  moulded  as  to  protect  the  rights  of  all  parties.  The  garnishee 
may  likewise  plead  that  the  money  attached  in  his  hands  is  not  due  and 
payable  until  a  future  day  certain ;  and  then  the  plaintiff  shall  have 
judgment  presently  against  the  garnishee,  but  execution  shall  stay.5 
The  garnishee,  however,  will  not  be  allowed  to  plead  a  set-off  in  his 
own  favor  against  the  attaching-creditor  ;6  especially,  after -the  death  of 
the  latter.7 

§  2289.  The  garnishee  is  obliged,  in  any  event,  for  his  own  protection, 
to  guard  the  interests  of  the  defendant,  and  not  to  surrender  his  pro- 
perty till  forced  to  do  so.  The  position  of  the  garnishee,  in  regard  to 
the  attachment,  is,  therefore,  the  following — he  is  the  simple  bailee  of  the 
defendant's  effects ;  or  he  is  his  debtor ;  or  he  is  such  bailee  or  debtor, 
with  a  counter-claim  of  his  own,  which  exists  as  a  lien  or  a  set-off;  or 
he  is  a  trustee  of  the  said  effects  or  moneys,  under  a  trust  created  by  the 
defendant  for  a  valuable  consideration  in  favor  of  another  party.  In 
any  of  these  contingencies,  he  must  take  defence  in  opposition  to  the 
foreign  attachment ;  if  he  neglect  to  do  so,  thoroughly  and  to  the  end, 
and  the  attached  property  is  forced  from  him  by  the  plaintiff,  in  con- 
sequence of  such  neglect,  he  not  only  forfeits  his  own  demand  on  the 
defendant,  but  becomes  responsible  to  him.8 

§  2290.  If  issue  be  taken,  and  a  trial  had  upon  the  scire  facias,  the 
jury  must  find  what  goods  or  effects,  if  any,  were  in  the  hands  of  the 
garnishee,  at  the  time  the  attachment  was  executed,  or  afterwards,  and 
the  value  thereof.9  If  the  plaintiff  obtain  the  answers  of  the  garnishee 
to  his  interrogatories,  he  may  or  not,  as  he  pleases,  use  them  in  evidence 
on  the  trial  of  the  issue  on  the  scire  facias  against  the  garnishee ;  but 
if  he  read  the  answers  of  the  garnishee  in  evidence,  the  latter  may 
insist  that  the  whole  of  his  answer  to  any  interrogatory  shall  be  read, 
and  therefore,  may  read  any  document  referred  to  therein,  if  its  genuine- 
ness be  established  by  the  oath  of  the  garnishee  in  his  answer ;  the 
garnishee  may  rely  on  those  answers,  without  giving  evidence  aliunde  of 
the  facts  therein  stated.10     The  respondent  is  entitled  to  set  forth  his 

:  Stevenson  v.  Pemberton,  1  Dall.  3.  tate  and  insolvent,  the  attaching-cred- 

8  Wood  v.  Roach,  1  Yeates  177.  itor  is  entitled  to  no  preference  in  the 

3  Pulhamus  v.  Pursel,  2  Clark  141.  distribution  of  the  estate.     Parker  v. 

4  See  supra,  \  2276.  Farr,  2  Bro.  331. 

6  Serg.  Att.  102.     And  see  Moser  v.  8  As  to  the  garnishee's  liability  for 

Mayberry,  7  Watts  12.  interest  on   the   debt   attached  in  his 

6  Cramond  v.   Bank  of   the  United  hands,  see  supra,  §  1191. 
States,  1  Binn.  64.  9  Act  of  1H36,  \  58. 

7  Ibid.     If  the  garnishee  die  intes-  10  Erskine  v.  Sangston,  7  Watts  150. 
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whole  case  in  his  answer,  and  may  not  only  traverse,  but  confess  and 
avoid  the  case  of  the  complainant ;  it  is  his  right  and  duty  to  state  his 
defence  as  he  purposes  to  make  it ;  what  answer  the  respondent  is 
entitled  to  make,  is  a  question  of  pleading;  the  weight  due  to  his 
answer,  when  made,  depends  on  the  rules  of  evidence.1  If,  on  the  trial, 
the  plaintiff  read  the  answers  of  the  garnishee  to  the  interrogatories 
administered  to  him  on  the  plaintiff's  behalf,  the  plaintiff  may  contra- 
dict those  answers  by  showing  that  the  defendant  swore  differently  on 
another  occasion.2  On  the  trial,  the  garnishee  cannot  avail  himself  of 
the  fact  that  the  debt  attached  was  given  in  consideration  of  goods 
transferred  to  him  by  the  defendant  for  the  purpose  of  defrauding  the 
creditors  of  the  latter.3  It  is  error,  to  find  against  the  garnishee  for 
a  definite  sum ;  the  jury  must  find  the  goods  in  his  hands,  and  their 
value,  since  the  garnishee  may  discharge  himself,  by  a  surrender  of  the 
property,  and  is  not,  in  any  case,  answerable  beyond  its  value;4  but,  if 
the  property  in  the  garnishee's  hands  be  money,  the  verdict  may  be 
amended.5  Where  a  legacy  is  attached,  the  garnishee  may  show  that  he 
is  surety  for  the  original  defendant,  and  is  likely  to  be  compelled  to 
pay ;  and  he  may  be  secured  by  a  conditional  verdict.6 

§  2291.  Judgment.  The  plaintiff  may  have  judgment  against  the 
garnishee,  either  for  want  of  an  appearance,  for  default  of  answers  to 
interrogatories,  or  after  verdict  on  the  scire  facias.  In  the  latter  case, 
the  judgment  is  an  award  of  execution,  to  be  levied  of  the  goods  and 
effects  found  by  the  jury  to  be  in  the  hands  or  possession  of  the  gar- 
nishee, or  of  so  much  of  them  as  shall  be  sufficient  to  satisfy  his  demand, 
together  with  legal  costs  of  suit.7  The  proper  form  of  judgment  by 
default  is,  that  the  plaintiff  have  execution  of  so  much  of  the  debt,  &c, 
due  by  the  garnishee  to  the  defendant,  and  attached  in  his  hands,  as 
may  satisfy  the  judgment  of  the  plaintiff,  with  interest  and  costs ;  and 
if  the  garnishee  refuse  or  neglect,  on  demand  by  the  sheriff,  to  pay  the 
same,  then  the  same  to  be  levied  of  his,  the  garnishee's,  goods  and  lands, 
according  to  law,  as  in  case  of  a  judgment  against  him  for  his  own  pro- 
per debt;  and  that  the  garnishee  be  thereupon  discharged,  as  against 
the  defendant,  as  of  the  sum  so  attached  and  levied,  &c.8  A  general 
judgment  will  be  stricken  off,  as  informal.9  The  form  of  this  judgment, 
however,  must  be  varied,  where  executors  or  administrators  are  gar- 
nishee ;  it  would  be  error,  in  such  case,  to  enter  judgment  against  them 
de  bonis  propriis;  they  cannot  be  made  liable,  by  any  mispleading,  or 
lack  of  pleading,  to  pay  more  money  than  the  amount  of  assets  in  their 

1  Parkhurst  v.  Devine,  1  Phila.  486  ;     ton,  40  Perm.  St.  419. 

Hare  J.  6  Flanagin    v.  Wetherill,  5  Whart. 

2  Adlum  v.  Yard,  1  Rawle  163.  280. 

3  Moser  v.  Mayberry,  7  Watts  12.  6  Ross  v.  MeKinny,  2  Rawle  227. 
1  Hampton  v.  Matthews,  14  Penn.  St.  '  Act  of  1836,  \  58. 

105.      But  where  a  debt,  payable  in         8  Layman  v.   Beam,  6  Whart.  182. 
the  bonds  of  the  garnishee,  is  attached,     Corbyn  v.  Bollman,  4  W.  &  S.  342. 
the  attaching-creditor  is  not  bound  to         °  Mawson  v.  Goldstone,  9  Phila.  30. 
receive  them  at  par.     Frederick  v.  Eas- 
vol.  ii 35 


546  FOREIGN  ATTACHMENT. 

hands j1  and  if  the  defendant  claim  the  benefit  of  the  exemption  law,  and 
the  garnishee  make  default,  the  form  of  judgment  must  be  varied,  by 
inserting  a  provision  that  the  garnishee,  upon  payment  of  the  plaintiff's 
demand,  be  thereupon  discharged,  as  against  the  defendant,  for  the  sum 
so  attached  and  levied  of  the  debt  and  money  in  his  hands,  to  the  extent 
and  so  far  only  as  the  said  sum  so  attached  and  levied  exceeds  the  sum  of 
three  hundred  dollars ;  without  prejudice  to  the  right  of  the  defendant  to 
recover  from  the  garnishee  the  said  sum  of  three  hundred  dollars,  or  any 
less  sum  due  and  owing  by  the  said  garnishee  to  him,  at  the  time  of,  or 
at  any  time  since,  the  service  of  the  attachment.2  If  the  defendant  die, 
pending  the  attachment,  there  is  no  necessity  for  a  scire  facias  against 
his  personal  representatives,  before  judgment  against  the  garnishee.3 

§  2292.  Security  to  restore.  The  statute  provides,  that  before  any 
execution  shall  be  executed,  the  plaintiff  shall  give  security,  by  recogni- 
sance and  sufficient  sureties,  to  be  approved  of  by  the  court,  or  by  one 
of  the  judges  thereof,  in  vacation,  with  condition,  that  if  the  defendant 
in  the  attachment  shall,  within  a  year  and  a  day  next  ensuing  the  date 
of  such  recognisance,  by  himself  or  attorney,  come  into  court  and  dis- 
prove or  avoid  the  debt  recovered  against  him,  or  shall  discharge  the 
same,  with  costs,  in  such  case,  the  plaintiff  shall  restore  to  the  defend- 
ant the  goods  or  effects,  or  the  value  thereof,  attached  and  condemned 
as  aforesaid,  or  so  much  thereof  as  shall  be  disproved  or  discharged,  or 
else  that  they  will  do  it  for  him.4  The  plaintiff  need  not  give  security 
to  restore,  before  issuing  execution  ;  he  may  do  so,  at  any  time  before  the 
sale.5  Before  the  approval  of  the  security,  notice  thereof  must  be  given 
in  the  same  manner  as  upon  the  entry  of  bail  for  stay  of  execution,  and 
the  form  of  justification  of  the  sureties  is  the  same,  under  the  rules  of 
court.6  But,  instead  of  giving  security  to  restore,  the  plaintiff  may,  at 
his  election,  permit  the  property  attached  to  remain  unsold  for  a  year 
and  a  day  after  judgment,  and  then  proceed  to  make  sale  by  execution, 
with  the  like  effect  as  if  such  security  had  been  entered.7 

§  2293.  Scire  facias  ad  disprobandum.  The  right  of  disproving 
the  debt,  within  a  year  and  a  day,  which  is  secured  to  the  defendant  by 
the  statute,  is  exercised  by  a  writ  of  scire  facias  ad  disprobandum  debitum, 
which  puts  the  plaintiff  upon  the  legal  proof  of  his  demand,  and  lets 
the  defendant  into  a  full  defence  ;8  the  executors  of  the  original  defend- 
ant may  have  such  writ  without  putting  in  bail  to  the  attachment.9  On 
the  scire  facias,  every  opportunity  is  given  them  of  a  hearing,  and  of  a 

1  Lorenz  v.  King,  38  Perm.  St.  93,  in  the  hands  of  an  executor  or  admin- 
97.  istrator,   under   the   act   of   1842,  the 

2  Jones  v.  Tracy,  75  Penn.  St.  417.        plaintiff,  in  addition  to  the  security  to 
s  Etting  v.  Moses,  1  Phila.  399.  restore,   must   also    give   a,   refunding 

4  Act  of  1836,  \  61.  bond  to  the  garnishee,  as  prescribed  by 

5  Fitch  v.  Ross,  4  S.  &  R.  557.  the  act  2-1  February  1834,  g  41,  P.  L. 

6  See  svpra,  g  1038.     For  the  form     81;  Purd.  448. 

of  recognisance  to  restore,  see  Smith's  8  MeCIenachan  v.  McCarty,  1  Dall. 

Forms  422.  37S. 

T  Act  8  May   1855,  §  2,  P.  L.  532  ;  9  Bujac  v.  Phillips,  2  Miles  71. 
Purd.  720.    Where  property  is  attached 
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full  defence,  as  if  the  defendant  had  given  security  to  dissolve.1  The  time 
for  issuing  such  writ  runs  from  the  suing  out  of  execution  against  the 
garnishee.2  The  quashing  of  the  writ  and  all  proceedings  thereon,  does 
not  amount  to  a  breach  of  the  recognisance  ad  disprobandum  debitum ; 
it  is  not  equivalent  to  disproving  the  debt.3 

§  2294.  Execution.  The  statute  provides  that,  after  a  verdict  for  the 
plaintiff  on  any  scire  facias,  it  shall  be  lawful  for  him  to  have  execution 
of  his  judgment  in  the  attachment,  to  be  levied  of  the  goods  or  effects 
so  found  in  the  hands  or  possession  of  the  garnishee,  or  of  so  much  of 
them  as  shall  be  sufficient  to  satisfy  his  demand,  together  with  legal 
costs  of  suit  and  charges,  as  aforesaid.1  The  plaintiff  may  also,  at  the 
same  time,  have  execution  against  the  garnishee  upon  the  judgment 
obtained  against  him  on  the  scire  facias,  as  in  the  case  of  a  judg- 
ment against  him  for  his  proper  debt,  to  be  executed,  if  the  garnishee 
shall  neglect  or  refuse,  upon  the  lawful  demand  of  the  proper  officer,  to 
produce  and  deliver  the  goods  and  effects  of  the  defendant,  as  afore- 
said, or  to  pay  the  debt  or  duty  attached  if  the  same  shall  be  due  and 
payable.5 

§  2295.  Where  the  writ  is  against  joint  defendants,  some  of  whom 
were  liable  to  attachment,  and  some  not,  if  judgment  be  rendered 
against  those  who  have  appeared,  execution  may  be  had  in  like  manner 
as  in  the  case  of  a  judgment  rendered  upon  the  confession  of  the  defend- 
ant ;  and  if  such  defendants  have  nothing,  or  not  sufficient  whereof  to 
levy  such  judgment,  the  plaintiff  may  levy  his  judgment,  or  the  residue 
thereof,  of  the  goods  and  effects  which  may  remain  subject  to  the  attach- 
ment, proceeding  therein,  in  all  respects,  in  the  manner  above  provided, 
where  none  of  the  defendants  enter  bail ;  provided,  however,  that  the 
court  may,  if  they  see  cause,  award  execution  of  the  whole,  or  any  part 
of  such  judgment,  against  the  goods  or  effects  of  the  defendants  attached, 
in  the  first  instance ;  saving,  nevertheless,  to  all  the  defendants  their 
respective  rights  and  claims  against  each  other  in  that  behalf.6 

§  2296.  Where  the  attachment  has  been  laid  on  land  demised  to  a 
tenant,  after  judgment  has  been  obtained  on  a  scire  facias  against 
such  tenant,  as  garnishee,  the  plaintiff  may  have  execution,  as  pro- 
vided by  the  act,  of  the  rents  of  the  premises,  if  such  rents,  or  any  part 
thereof,  have  remained  in  the  hands  of  the  tenant ;  but  if  paid  into 
court,  then,  upon  award  of  execution,  the  plaintiff  may  have  the  money 
paid  into  his  hands,  on  his  giving  security.7  If  the  rents  and  profits 
of  the  real  estate  are  not  sufficient  to  satisfy  the  amount  of  his  judg- 
ment, with  the  interest,  costs  and  charges,  the  plaintiff,  on  giving  secu- 
rity to  restore,  may  have  a  writ  of  fieri  facias,  upon  which  the  like 
proceedings  may  be  had  for  the  condemnation  and  sale  of  the  real  estate 
as  in  other  cases.8 

1  Fitch  v.  Ross,  4  S.  &  R.  565.  5  Ibid.  <S  60. 

2  Bujao  v.  Phillips,  2  Miles  271.  6  Ibid.  g 73. 
8  Hill  v.  Culan,  1  Gr.  463.  '  Ibid.  \  68. 
♦  Act  of  1836,  \  59.  8  Ibid.  g  69. 
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§  2297.  Costs  and  expenses.  The  question  on  costs  in  foreign  attach- 
ment has  been  considered  in  our  former  volume.1  It  is  also  provided  by 
statute,  that  where  the  garnishee,  after  issue  joined,  shall  be  found  to 
have  in  his  possession  or  control  no  real  or  personal  property  of  the 
defendant,  nor  to  owe  him  any  debt,  other  than  such  property  or  debts 
as  shall  have  been  already  admitted  by  the  plea  or  answers  of  the  gar- 
nishee, or  in  case,  without  going  to  trial,  the  plaintiff  shall  take  judgment 
against  the  garnishee  for  what  shall  be  so  admitted  iu  his  plea  or  answer, 
then  and  in  either  such  case,  the  garnishee  shall  be  entitled,  in  addition 
to  the  costs  already  allowed  by  law,  to  a  reasonahle  counsel-fee  out  of 
the  property  in  his  or  their  hands,  to  be  determined  and  taxed,  in  case 
of  dispute,  by  the  court,  or  by  some  person  appointed  for  that  purpose.2 

1  See  supra,  1 909  ;  and  Bright.  2  Act  22  April  1863,  P.  L.  527 ; 
Costs  190.  Purd.  720. 
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Distinction  benveen  foreign  and  domestic  Dissolution  of  Hie  attachment,  £2301. 

attachment,  §  229S.  Sale  of  perishable  goods,  §2308. 

Inhabitancy,  \  2299-300.  Proceedings  in  the  cause,  §  2309. 

In   what   cases  this   process  is  necessary,  Effect  of  the  attachment,  §2310. 

§2301.  Appointment  of  trustees,  §2311. 

Jurisdiction,  §  2302.  Powers  and  duties  of  the  trustees,  §  2312- 
Of  the  affidavit,  §2303.  16. 

Of  the  writ  and  service,  §  2304-5.  Distribution,  §  2317-8. 
Testatum  writs,  §  2306. 

§  2298.  "  Where  the  law  distinguishes,  we  look  for  some  difference, 
and,  perhaps,  for  some  contrast ;  and,  therefore,  when  it  provides  one 
remed}T  by  foreign,  and  another  by  domestic,  attachment,  we  expect 
them  to  be  applicable  to  different  and  even  contrasted  cases;  and  such 
is  plainly  the  fact.  Foreign  attachment  is  a  remedy  against  debtors 
that  are  absent  and  non-resident ;  while  domestic  attachment  is  a 
remedy  against  resident  debtors,  absenting  or  concealing  themselves. 
Absence  or  its  equivalent  gives  the  remedy  by  attachment  of  one  kind 
or  the  other ;  residence  or  non-residence  are  the  contrasted  elements 
in  the  definitions  of  the  two  kinds  of  attachment.  And  the  character 
of  the  remedies  is  consistent  with  this  distinction ;  for  the  absconding 
debtor  is  treated  as  though  he  had  committed  an  act  of  bankruptcy,  and 
the  domestic  attachment  sequesters  his  goods  for  the  benefit  of  all  his 
creditors ;  whereas,  the  non-resident  debtor  is  treated  as  having  merely 
broken  his  contract,  and  his  goods  are  attached  to  enforce  his  appear- 
ance."1 

§  2299.  On  the  question  of  what  constitutes  residence  or  inhabitancy, 
there  is  some  discussion  in  our  very  early  reports,  to  which  it  is  as  well, 
perhaps,  to  refer,  although  it  has  been  recently  well  defined,  that  "  resi- 
dence," as  used  in  our  constitution,  in  its  primary  signification,  is  the 
same  as  domicil — a  word  which  means  the  place  where  a  man  establishes 
his  abode,  makes  the  seat  of  his  property  and  exercises  his  civil  and  poli- 
tical rights.2  In  one  of  these  cases,  the  court  said,  they  would  avoid 
laying  down  any  general  rules  as  to  what  will  or  will  not  make  a  person 
an  inhabitant,  within  the  attachment  law,  lest  cases  should  hereafter 
happen,  which  come  within  those  general  rules,  but  were  not  in  the  con- 
templation of  the  court  in  the  particular  case  before  them.  They 
thought,  however,  that  if  any  general  rule  was  made,  it  would  be  rea- 

1  Fuller  v.  Bryan,  20  Penn.  St.  147  ■  2  Chase  v.  Miller,  41  Penn.  St.  420; 
Lowrie,  J.  Woodward,  J. 
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sonable  and  very  consonant  to  our  laws  and  constitution,  that  the  per- 
son's residence,  to  make  him  an  inhabitant,  should  be  so  long  as  to  give 
him  the  rights  of  citizenship,  to  wit,  twelve  months.  And  they  would 
have  no  hesitation  in  laying  this  down  as  a  rule,  if  it  were  not  for  those 
cases  of  dispute  which  may  arise  between  creditors  on  a  domestic  attach- 
ment and  creditors  on  foreign  attachments,  where  it  may  frequently 
happen  that  the  debtor's  residence  may  be  less  than  twelve  months ;  and 
yet  he  may,  and  ought  to  be,  an  object  of  the  domestic  attachment  law, 
so  as  to  have  his  effects  divided  among  all  his  creditors,  and  not  swept 
away  by  the  first  creditor  who  takes  out  a  foreign  attachment.  But,  in 
cases  where  a  stranger  comes  among  us,  and  remains  here  for  a  short 
time,  and  then  goes  away,  under  such  circumstances  as  not  to  make  him 
an  object  of  the  domestic  attachment,  it  will  always  have  considerable 
weight  that  he  has  not  resided  here  twelve  months.1  An  unmarried 
man,  who  took  lodgings  in  the  city,  rented  a  store  and  traded  there, 
declaring  his  intention  of  taking  up  a  permanent  residence,  and  residing 
there  six  months,  who  afterwards  absconded,  was  declared  to  be  an 
inhabitant  under  the  domestic  attachment  law.2 

§  2300.  These  decisions  furnish  no  general  rule,  applicable  to  every 
case,  as  to  what  constitutes  an  inhabitancy  within  the  attachment  laws; 
when  the  same  cases  occur  again,  they  will  probably  be  considered 
binding ;  but  it  seems  to  have  been  thought  by  the  courts,  that  other 
cases  must  be  left  to  depend,  in  a  great  degree,  on  their  own  particular 
circumstances.3  One  consideration  of  considerable  weight  is  whether 
there  be  a  competition  created  by  a  foreign  and  domestic  attachment 
being  issued  against  the  same  defendant;  the  court  leaning  in  favor  of 
the  latter,  in  such  case,  as  a  more  equitable  law,  being  for  the  benefit 
of  all  the  creditors ;  and,  therefore,  that  might  be  deemed  an  inhabit- 
ancy, when  such  competition  exists,  which  would  not,  where  no  domestic 
attachment  is  issued.4 

§  2301.  The  law  and  practice  of  domestic  attachments  are  regulated 
in  this  state  by  the  act  of  1836,5  which  has  wholly  supplied  the  former 
laws  upon  this  subject;  it  has  not,  however,  supplied  the  statutes  giving 
jurisdiction  to  justice's  courts,  in  cases  of  domestic  attachment.6  The 
act  of  1836,  though  still  in  force,  is  almost  a  dead  letter,  in  practice, 
since  the  passage  of  the  act  of  1869,  authorizing  the  commencement  of 
actions  against  fraudulent  debtors,  by  writ  of  attachment,  for  the  exclu- 
sive benefit  of  the  attaching  creditor ;  whereas,  as  we  have  seen,  a 
domestic  attachment  is  in  the  nature  of  a  commission  of  bankruptcy, 
and  sequesters  the  debtor's  goods  for  the  benefit  of  all  his  creditors. 

1  Taylor  v.  Knox.  1  Dall.  158.  create  a  competition  between  them,  is, 

2  Kennedy  v.  Baillie,  3  Yeates  55.  where  the  defendant  has  lately  been 

3  Serg.  Att.  67.  in  the  state,  and  gone  off  from  it  with 

4  Barnet's  Case,  1  Dall.  154.  Tay-  design  to  defraud  his  creditors.  Serg. 
lor  v.  Knox,  Ibid.  158.     Kennedy  v.  Att.  67-8  note. 

Baillie,  3  Yeates  55.     The  only  case,  it  5  Act   13   June    1836,   P.   L.    606; 

seems,  where  a  foreign  attachment  and  Purd.  518. 

domestic  attachment  may  issue  against  6  Riley  v.  Dekker,  2  Miles  183. 
the  same  person,  as  defendant,  and  so 
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And  the  practice  under  the  old  statutes  conferring  such  jurisdiction 
upon  justice's  courts  was  necessarily  very  limited,  inasmuch  as  the  act 
of  1752  and  its  supplements  provides  for  the  removal  of  such  proceed- 
ings to  the  court  of  common  pleas,  in  case  of  the  probate  of  any  debt 
exceeding  one  hundred  dollars  in  amount ;  besides,  justices  now  have 
jurisdiction  to  issue  writs  of  attachment  against  non-resident  debtors.1 
A  domestic  attachment,  therefore,  can  only  be  necessary,  in  a  case  in 
which  the  defendant  evades  the  service  of  process,  with  intent  to  defraud 
his  creditors,  and  where  there  is  no  mode  in  which  a  substituted  service 
can  be  effected. 

§  2302.  Jurisdiction.  Writs  of  domestic  attachment  may  be  issued 
by  the  court  of  common  pleas  of  the  county  in  which  any  debtor,  being 
an  inhabitant  of  this  commonwealth,  may  reside,  if  such  debtor  shall 
have  absconded  from  the  place  of  his  usual  abode  within  the  same,  or 
shall  have  remained  absent  from  the  commonwealth,  or  shall  have  con- 
fined himself 'in  his  own  house,  or  concealed  himself  elsewhere,  with 
design,  in  either  case,  to  defraud  his  creditors ;  and  the  like  proceeding 
may  be  had,  if  any  debtor,  not  having  become  an  inhabitant  of  this 
commonwealth,  shall  confine  or  conceal  himself  within  the  county,  with 
intent  to  avoid  the  service  of  process,  and  to  defraud  his  creditors.2  The 
absence  of  a  theatrical  manager,  whose  business  takes  him  away  from 
the  city,  is  not  ground  for  a  domestic  attachment  ;3  and  such  writ  will 
not  lie  against  a  debtor,  who  has  absconded  from  his  own  country,  to 
avoid  foreign  creditors,  and  has  contracted  no  debts  here,  which  his 
temporary  concealment  is  calculated  to  defeat.4 

§  2303.  Of  the  affidavit.  The  writ  of  domestic  attachment  issues 
upon  a  praecipe  to  the  prothonotary  in  the  usual  manner  ;5  but  the  statute 
provides,  that  no  such  writ  shall  be  issued,  except  upon  oath  or  affirma- 
tion, previously  made  by  a  creditor  of  the  defendant,  or  by  some  one  in 
his  behalf,  of  the  truth  of  the  debt,  and  of  the  facts  upon  which  the 
attachment  is  founded,  to  be  filed  of  record.6  The  oath  may  be 
administered  either  by  the  prothonotary,  or  any  justice  of  the  peace  ;7 
that  is,  by  the  prothonotary,  where  the  writ  is  to  be  issued  by  him,  or  by 
a  justice,  where  the  latter  has  jurisdiction  to  issue  the  writ.8  The  affi- 
davit must  be  positive  as  to  the  facts  upon  which  the  writ  is  founded ; 
an  affidavit,  in  the  alternative,  that  the  debtor  "  has  absconded  from  the 
county,  or  does  evade  civil  process,"  is  fatally  defective  ;9  and  the  writ 

1  See   act  8  May  1874,  P.  L.  123;  4  Thurneyssen  v.  Vouthier,  1  Miles 
Purd.  1889.  422. 

2  Act  of  1836,  I  1.  The  former  dis-  6  For  form  of  praecipe,  see  Smith's 
trict  courts  had  jurisdiction  under  this  Forms  321. 

act.     Reeves  v.  Brown,  2  Clark  196.  6  Act  of  1836,  \  2.     For  form  of  affi- 

The  act  4  December  1807,  4  Sm.  L.  davit,  see  Smith's  Forms  322. 

478,    gives    jurisdiction    to    justices'  '  Act  4  April  1809,  5  Sm.  L.  67. 

courts,  in  like  case,  where  the  plain-  8  Jewel  v.   Howe,  3  Watts  149-50 ; 

tiff's  claim  does  not  exceed  one  hun-  Kennedy,  J. 

dred  dollars.  9  Ibid- 

3  Loesch  v.  Rivers,  5  Phila.  83. 
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will  be  quashed  ;:  but  it  need  not  set  forth  the  defendant's  evidence.2 
A  creditor  whose  debt  is  not  yet  due  and  payable,  may  make  the  affidavit, 
and  sue  out  the  writ ;  it  would  be  a  narrow  construction  of  the  statute, 
said  Chief  Justice  Gibson,  that  would  compel  a  creditor  to  remain  a 
passive  and  powerless  spectator  of  the  debtor's  measures  to  withdraw  his 
efFects  from  the  reach  of  the  process  of  the  court.3 

§  2304.  Of  the  writ  and  service.     The  act  of  assembly  ordains  that 
the  writ  of  domestic  attachment  shall  be  in  the  following  form  :i 

county,  ss. 


The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of county, 

greeting : 

Whereas,  A.  B.,  late  of  the  county  of ,  has  absconded  from  the 

place  of  his  usual  abode  in  said  county  (reciting  the  matters  of  fact  con- 
tained in  the  affidavit,  as  the  case  may  be),  with  design  to  defraud  his 
creditors,  as  it  is  said ;  therefore,  we  command  you,  that  you  attach  all 
and  singular  the  goods  and  chattels,  lands  and  tenements,  of  the  said  A. 
B.,  within  your  bailiwick,  in  whose  hands  or  possession  soever  the  same 
may  be,  for  the  benefit  of  C.  D.,  who  sues  this  writ,  and  of  the  other 
creditors  of  the  said  A.  B. ;  and  we  further  command  you,  that  you 
cause  the  goods  and  chattels  attached  by  virtue  of  this  writ,  forthwith 
to  be  secured  and  appraised,  and  an  inventory  thereof  to  be  made ;  and 
how  you  shall  have  executed  this  writ  make  known  to  our  judges,  at 

,  in  the  county  aforesaid,  on  the  • day  of ;  and  have  you 

then  and  there  this  writ,  together  with  the  said  inventory  and  appraise- 
ment.    Witness,  &c. 

Every  writ  of  domestic  attachment  shall  contain  a  clause  requiring 
the  sheriff,  or  other  officer,  to  summon  the  garnishee  or  person  in  whose 
hands  any  of  the  defendant's  money  or  other  effects  may  happen  to  be, 
to  appear  before  the  court  from  which  the  writ  shall  issue,  at  the  day  and 
place  mentioned  in  the  said  writ,  to  abide  the  orders  of  the  court  in  the 
premises.5  The  sheriff  has  no  right  to  take  the  goods  out  of  the  posses- 
sion of  a  pledgee  of  the  defendant,  who  has  a  special  property  therein.6 

§  2305.  If  real  estate  be  attached  within  the  county  in  which  such 
writ  of  attachment  shall  issue,  it  shall  be  the  duty  of  the  sheriff,  to  file 
a  description  thereof,  and  cause  the  same  to  be  entered  upon  the  docket 
of  the  prothonotary  of  the  court  out  of  which  such  attachment  issued, 
in  the  manner  provided  by  law  in  the  case  where  real  estate  is  attached 
by  virtue  of  a  writ  of  foreign  attachment ;  and  also  to  cause  a  copy  of 
said  attachment,  by  him  certified,  to  be  put  up  in  some  conspicuous 
place  on  such  real  estate ;  and  where  there  is  a  tenant,  it  shall  be  the 
duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with  him,  or  any  other 
person  in  actual  possession,  holding  under  the  defendant,  and  to  sum- 
mon him  as  garnishee.7 

1  Wray  v.  Gilmore,  1  Miles  75.  4  Act  of  1836,  ?  3. 

2  Ibid.  »  Ibid_  g  4. 

3  McCullough  v.  Grishobber,  4  W.  &  6  Lyle  v.  Barker,  5  Binn.  457. 
S.  201-3.  '  Act  of  1836,  §6. 


DISSOLUTION.  $53 

§  2306.  Testatum  writs.  The  statute  further  provides,  that  it  shall 
also  be  lawful  for  any  creditor  to  sue  out,  with  the  original  writ,  or  after- 
wards, other  writs  of  attachment,  into  any  other  county  in  which  such 
debtor  may  have  goods  or  chattels,  lands  or  tenements.1  Whenever  any 
testatum  writ  of  attachment  shall  be  issued,  the  garnishee  in  whose  hands 
any  goods  or  effects  shall  be  attached  as  aforesaid,  shall  be  summoned 
to  appear  before  the  court  of  common  pleas  of  the  county  in  which  he 
shall  reside.2  It  shall  be  the  duty  of  the  sheriff  to  whom  any  testatum 
writ  of  attachment  shall  be  directed,  to  execute  the  same  in  like  manner 
as  if  the  writ  had  issued  from  the  court  of  common  pleas  of  his  own 
county,  and  he  shall  cause  the  same  to  be  entered  upon  the  docket  of 
the  prothonotary  of  such  court,  in  the  manner  provided  in  the  case  of 
testatum  executions,  together  with  a  description  of  any  real  estate  which 
he  may  attach  by  virtue  thereof;  and  it  shall  be  his  duty  to  make  one 
return,  with  the  said  writ,  to  the  court  from  which  it  shall  have  issued, 
and  a  duplicate  of  such  return  to  the  court  of  common  pleas  of  his  own 
county.3  The  court  of  common  pleas  of  the  county  into  which  any 
testatum  writ  of  attachment  shall  be  sent,  shall  have  power  to  make  all 
such  interlocutory  orders  respecting  the  garnishee,  and  for  the  delivery, 
custody  and  sale  of  any  personal  property  attached  within  their  county, 
as  they  might  do  in  the  case  of  an  attachment  issuing  from  such  court ; 
and  it  shall  be  lawful  for  such  court  to  make  all  necessary  orders  and 
decrees,  for  the  purpose  of  compelling  answers  to  interrogatories,  by  any 
person  within  their  jurisdiction,  and  the  delivery  of  all  property  within 
their  jurisdiction  to  the  trustees  appointed  in  such  attachment.4 

§  2307.  Dissolution  of  the  attachment.  It  shall  be  lawful  for  the 
court  issuing  any  writ  of  attachment,  at  any  time  before  the  final  decree 
for  distribution,  on  the  application  of  the  defendant,  supported  by  his 
oath  or  affirmation,  denying  the  allegations  upon  which  the  attachment 
was  founded,  to  grant  a  rule  upon  the  creditors  suing  or  prosecuting  the 
writ,  to  show  cause  why  the  attachment  should  not  be  dissolved ;  and 
the  court  may,  at  the  same  time,  make  an  order,  staying  all  further 
proceedings  by  the  trustees ;  and  upon  the  hearing  of  such  rule,  if  the 
court  shall  be  satisfied  that  the  defendant  was  not  liable  to  the  attach- 
ment, they  shall  dissolve  the  same,  either  absolutely  or  upon  such  terms 
as  shall  be  equitable  and  just.5  On  a  rule  to  dissolve,  the  depositions 
of  creditors  may  be  read  ;6  and  the  defendant's  counsel  have  the  right 
to  begin  and  conclude;7  the  writ  will  not  be  sustained  merely  on  cir- 
cumstances of  suspicion.8  The  court  by  whom  the  attachment  is  to  be 
dissolved,  may  make  such  an  order  for  the  payment  of  the  costs,  either 
by  the  creditors  suing  or  prosecuting  such  writ,  or  by  the  defendant 
therein,  as  shall  be  equitable  and  just,  under  all  the  circumstances  of  the 
case.9     But  no  order  of  the  court,  dissolving  an  attachment,  shall  have 

1  Act  of  1836,  I  9.  dissolve,  see  Smith's  Forms  324. 

*  Ibid.  §  10.  6  Gibson  v.  McLaughlin,  1  Bro.  2<J2. 


6 


Ibid.  I  11.  '  Ibid. 

Ibid.  1 12.  8  Coulon  v.  Le  Lisle,  1  Bro.  291. 

Ibid.  I  39.     For  form  of  petition  to         9  Act  of  1 836,  ji  40. 
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the  effect  of  invalidating  any  sale  of  the  estate  of  the  defendant  made 
by  such  trustees,  in  conformity  with  law,  nor  any  payment  made  to  such 
trustees.1 

§  2308.  Sale  of  perishable  goods.  The  act  provides,  that  in  case 
any  perishable  goods  shall  be  attached  by  virtue  of  such  writ,  it  shall 
be  lawful  for  the  court,  if  in  session,  or  for  any  judge  thereof,  in  vacation, 
on  the  application  of  any  creditor,  to  order  the  same  to  be  sold  by 
the  sheriff,  and  the  moneys  arising  from  such  sale  shall  be  received  by  the 
sheriff,  and  paid  over  by  him  to  the  trustees,  to  be  thereafter  appointed.2 
The  court  will  not  make  an  order  for  the  sale  of  the  goods  attached,  as 
perishable,  after  sufficient  time  has  elapsed  to  authorize  the  trustees  to 
sell  of  their  own  motion.3  Wines  and  liquors  were  held  not  to  be  such 
perishable  goods;4  but,  under  the  foreign  attachment  law,  the  debtor's 
interest  in  a  shallop,  was  ordered  to  be  sold  as  a  chargeable  commodity.5 

§  2309.  Proceedings  in  the  cause.  The  statute  provides,  that  no 
second  or  other  attachment,  excepting  such  as  shall  be  issued  into 
another  county,  shall  be  issued  against  or  served  upon  the  estate  or 
effects  of  the  same  defendant,  unless  the  first  attachment  be  not  executed, 
or  be  dissolved  by  the  court.6  But  it  shall  be  lawful  for  any  other 
creditor  of  the  defendant,  upon  affidavit  of  his  debt,  to  suggest  his  name 
upon  the  record,  and  thereupon,  such  creditor  may  proceed  to  prosecute 
the  said  writ,  if  the  person  suing  the  same  shall  refuse  or  neglect  to 
proceed  thereon,  or  if  he  shall  fail  to  establish  his  right  to  prosecute  the 
same,  as  a  creditor  of  the  defendant.7  The  death  of  the  defendant  after 
the  issuing  of  the  attachment  shall  not  abate  or  otherwise  affect  the  pro- 
ceeding thereon,  but  the  same  shall  be  continued  and  concluded,  in  like 
manner  as  if  such  defendant  had  lived ;  notice  of  the  pendency  of  the 
attachment  must,  however,  be  given  to  the  executors,  administrators  or 
heirs  of  such  defendant.8  Any  person  aggrieved  by  any  definitive  decree 
of  any  court  of  common  pleas,  in  any  case  of  domestic  attachment,  may 
appeal  from  the  same  to  the  supreme  court,  in  the  proper  district,  pro- 
vided such  appeal  be  entered  within  one  year  after  such  decree;  in 
all  cases,  the  party  appealing  shall  first  give  security  in  such  sum  as 
the  said  court  of  common  pleas  shall  direct,  conditioned  to  prosecute 
such  appeal  with  effect,  and  shall  also  make  oath  or  affirmation  that  such 
appeal  is  not  intended  for  delay.9 

2310.  Effect  of  the  attachment.  A  domestic  attachment  for  the 
benefit  of  prior  creditors,  will  override  a  seizure  by  the  guardians  of  the 
poor,  for  the  use  of  the  debtor's  wife  and  children.10    In  an  action  by  the 

1  Act  of  1836,  I  39.  and  affidavit,  .see  Smith's  Forms  323. 

_  5  Ibid.  §  8.     For  the  form  of  a  peti-  8  Act  of  1836,  \  42. 

tion  for  the  sale  of  perishable  goods,  9  Ibid.  §  43.     A  writ  of  error  does 

see  Smith's  Forms  323.  not  lie  to   proceedings  in  a   domestic 

3  Henisler  v.  Friedman,  5  Clark  147.  attachment.     Lewis  v.  Wallick,  3  S.  & 

'  Ibid.  K.    410.      For    form    of   appeal,    see 

6  Oneil  v.  Chew,  1  Dall.  379.  Smith's  Forms  325. 

6  Act  of  1836,  §41-  10  Thomas  v.  McCready,  5  S.  *  R. 

7  Ibid.  I  7.     For  form  of  suggestion  387. 
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defendant  against  the  garnishee,  the  pendency  of  a  domestic  attachment 
in  another  county,  can  only  be  pleaded  in  abatement ;  such  plea  cannot 
be  put  in,  after  a  plea  in  bar.1 

§  2311.  Appointment  of  trustees.  On  the  return  of  the  writ,  the 
court  is  required  to  appoint  three  honest  and  discreet  men,  not  creditors 
of  the  defendant,  to  be  trustees  of  his  estate ;  who,  before  proceeding 
upon  the  duties  of  their  appointment,  shall  make  oath  or  affirmation, 
before  some  person  authorized  to  administer  oaths,  well  and  truly  to 
execute  the  trust  reposed  in  them,  according  to  the  best  of  their  skill 
and  understanding ;  which  oath  or  affirmation,  certified  by  the  person 
before  whom  it  was  taken,  shall  be  filed  in  the  office  of  the  prothonotary.2 
The  court  may  also,  at  the  time  of  the  appointment  of  such  trustees,  or 
at  any  time  afterwards,  require  them  to  give  security,  in  such  form  and 
amount  as  the  court  shall  direct,  for  the  due  execution  of  the  trust.3 
If  any  trustee  as  aforesaid  shall  decline  to  undertake  the  said  office,  or 
shall  resign  the  same,  or  die,  or  become  incapable  to  execute  the  same, 
the  court  is  required  to  appoint  another  suitable  person  to  supply  the 
vacancy.4  It  is  the  duty  of  the  officer  who  shall  have  taken  possession 
of  any  money  or  other  personal  property  of  the  defendant  by  virtue  of 
the  writ  of  attachment,  to  deliver  the  same  to  the  trustees,  upon  demand 
made  by  them,  and  upon  their  producing  a  certificate  from  the  prothon- 
otary, that  they  have  been  duly  qualified,  and  given  security,  if  so 
required  by  the  court.5  A  majority  of  the  trustees  is  competent  to 
exercise  all  the  powers  conferred  upon,  and  to  perform  all  the  duties 
required  of  them  by  law  ;6  but  three  trustees  must  be  appointed  and 
qualify,  before  a  majority  can  act.7 

§  2312.  Powers  and  duties  of  the  trustees.  It  is  the  duty  of  the 
said  trustees,  immediately  after  their  appointment,  to  give  notice  thereof, 
in  one  newspaper,  printed  in  the  county  in  which  the  attachment  issued, 
during  at  least  six  successive  weeks,  together  with  their  names  and 
respective  places  of  residence,  and  in  such  other  newspapers,  or  in  such 
other  manner,  as  the  court,  at  the  time  of  their  appointment  or  after- 
wards, shall  order  and  direct;  and  the  trustees  must,  in  such  notice, 
require  all  persons  indebted  to  the  defendant,  or  holding  property 
belonging  to  him,  to  pay  and  deliver  all  such  sums  of  money  and  pro- 
perty due  and  belonging  to  such  defendant,  to  the  said  trustees,  and  also 
desire  all  creditors  of  the  defendant  to  present  their  respective  accounts 
or  demands.8 

§  2313.  The  trustees  are  vested  by  law  with  all  the  estate  of  the 
debtor  at  the  time  of  issuing  the  attachment,  subject  to  all  liens  existing 
at  that  time ;  and  it  is  their  duty  to  take  into  their  possession  all  the 
said  estate,  whether  so  attached  or  afterwards  discovered  by  them,  and 

i  Bnele  v.  Nelson,  1  P.  &  W.  442.  6  Ibid.  ?  16. 

■  Act  of  1836,   §13.     For  form  of         ■  Ibid.  1 17. 
oath,  see  Smith's  Forms  326.  '  MoCreody    e.    Guardians    of   the 

3  Act   of    1836,  f  15.     For  form  of  Poor,  9  S.  &  R.  94. 
bond,  see  Smith's  Forms  326.  8  Act  of  1836,  §  18. 

*  Act  of  1836,  I  14. 
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all  books,  vouchers  and  papers  relating  to  the  same ;  and  they  are  capa- 
ble of  suing  for  and  recovering,  in  their  own  names,  all  the  said  estate, 
and  all  debts  and  things  in  action,  due  or  belonging  to  the  debtor,  at  the 
date  of  the  attachment,  or  at  any  time  thereafter.1  But  no  purchase  or 
assignment  of  the  real  estate  of  such  debtor,  made  bond  fide,  and  for  a 
valuable  consideration,  before  the  attachment  executed  thereon  and 
returned  and  entered  upon  the  docket,  by  or  to  any  person  having  no 
notice  or  knowledge  of  such  attachment,  shall  be  invalidated  or  im- 
peached thereby;  and  no  purchase  or  assignment  of  the  personal 
property  of  such  debtor,  made  bona  fide,  and  for  a  valuable  consideration, 
by  or  to  aDy  person  having  no  notice  or  knowledge  of  the  attachment, 
shall  be  invalidated  or  impeached  thereby ;  and  if  any  person  indebted 
to  the  defendant  in  the  attachment,  or  having  possession  of  any  of  his 
property,  shall  bona  fide  pay  the  said  debt,  or  deliver  the  said  property 
to  the  said  defendant,  without  notice  or  knowledge  of  the  attachment, 
he  shall  not  be  liable  to  pay  or  deliver  the  same  to  the  trustees ;  and  the 
wife  and  family  (if  any)  of  such  debtor  shall  be  entitled  to  retain  for 
their  own  use,  such  articles  as  may  by  law  be  exempted  from  levy  and 
sale  upon  execution.2  The  trustees  are  only  invested  with  the  rights  of 
the  defendant,  immediately  before  the  suing  out  of  the  writ,  unless  he 
has  made  a  disposition  of  his  property  for  the  purpose  of  defrauding  his 
creditors  ;3  but  they  may  recover  the  amount  of  a  check,  from  one  to 
whom  the  debtor  had  transferred  it,  after  the  issuing  of  the  attachment, 
and  who  had  applied  it  in  payment  of  a  debt  for  which  he  was  security 
for  the  defendant.4 

§  2314.  The  trustees  may  summon  before  them,  and  examine  upon 
oath  or  affirmation,  which  they  are  authorized  to  administer,  and  by 
interrogatories  or  otherwise,  all  persons  residing  within  the  county,  sup- 
posed to  be  indebted  to  the  defendant,  and  such  other  persons,  residing 
as  aforesaid,  as  they  shall  think  fit,  touching  the  real  or  personal  estate 
of  the  defendant,  and  such  other  things  as  may  tend  to  disclose  their 
estates,  or  their  secret  grants  or  alienation  of  their  effects.5  If  any  per- 
son so  summoned  to  attend  before  the  trustees  refuse  to  attend,  or  refuse 
to  be  sworn  or  affirmed,  or  to  make  answers  to  such  questions  or  inter- 
rogatories as  shall  be  administered  to  him,  by  or  on  behalf  of  the  said 
trustees,  it  shall  be  lawful  for  the  said  trustees  to  commit  such  person  to 
the  prison  of  the  county,  there  to  be  detained  until  he  shall  submit  to  be 
examined.6  But  any  person  arrested  or  detained,  by  virtue  of  such 
warrant,  may  be  enlarged  upon  bail  given,  with  condition  that  he  shall 
appear  at  the  next  court  of  common  pleas,  to  be  holden  for  such  county, 

1  Act  of  1836, 1 19.  They  are  entitled  2  Act  of  1836,  \  20. 

to  the  immunities  of  other  trustees  ;  and  3  Ankrim   v.    Woodward,  4    Rawle 

therefore,  if,  in  effecting  a  compromise,  345. 

they  act  in  good  faith,  and  under  the  4  Rutter  v.  Gable,  1  W.  &■  S.  108. 

advice  of  counsel,  they  are  not  respon-  5  Act  of   1836,   \  21.     For  form  of 

sible  for  an  error  of  judgment,  or  a  summons,  see  Smith's  Forms  237. 

mistake  of  law.     Bradley's  Appeal,  7  6  Act  of    1836,   g  22.      See  Smith's 

W.  N.  C.  181.  Forms  32iS,  for  form  of  commitment 
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then  and  there  to  answer  all  such  interrogatories  as  shall  be  exhibited  to 
him,  under  the  direction  of  such  court,  and  abide  all  orders  which  shall 
be  made  by  such  court  on  behalf  of  the  trustees.1  The  like  proceedings 
also  may  be  had,  in  case  any  person  having  books,  papers,  vouchers  or 
effects  belonging  to  the  defendant  in  the  attachment,  and  discovered  by 
the  trustees,  subsequently  to  the  execution  of  the  attachment,  shall  refuse 
to  deliver  the  same  to  the  trustees,  upon  being  legally  required  thereto.2 
If  any  garnishee  or  other  person,  having  possession  of  the  effects  of  the 
defendant  in  the  attachment,  or  having  knowledge  of  the  same,  or  being 
indebted  to  the  defendant,  shall  reside  in  another  county,  the  trustees 
shall  exhibit  interrogatories,  in  writing,  to  such  person,  in  the  manner 
authorized  by  law  in  the  case  of  foreign  attachment,  and  thereupon  the 
court  of  common  pleas  of  the  county  in  which  such  person  shall  reside, 
shall  have  power  to  compel  such  person  to  answer  thereto,  in  like  man- 
ner as  in  the  case  of  a  foreign  attachment,  issued  out  of  such  court.3 

§  2315."  It  is  lawful  for  the  trustees,  by  warrants,  under  their  hands 
and  seals,  to  cause  to  be  broken  open,  in  the  day-time,  houses,  chambers, 
shops,  stores  or  warehouses  of  the  defendant,  or  any  doors  therein,  and 
any  trunks  or  chests  of  the  defendant,  in  which  his  goods  and  effects, 
books  of  account  or  papers,  relating  to  his  estate,  shall  be,  or  shall  be 
reputed  to  be,  and  to  seize  the  same  for  the  benefit  of  his  creditors.4  If 
the  defendant  in  any  attachment  shall,  prior  to  the  issuing  thereof,  have 
conveyed  or  transferred  any  part  of  his  real  or  personal  estate  to  his 
■wife  and  children,  or  either  of  them,  or  to  any  person  in  trust  for  them, 
or  either  of  them,  or  shall  have  conveyed  or  transferred  the  same  to 
any  other  person,  with  intent  to  defraud  his  creditors,  the  trustees  have 
power  to  recover  and  dispose  of  the  same,  as  fully  and  effectually  as  if 
the  said  defendant  had  been  actually  seised  or  possessed  thereof  at  the 
time  of  the  attachment.5  If  the  defendant  in  the  said  attachment  shall 
have  conveyed  or  transferred  any  of  his  real  or  personal  estate  unto  any 
person,  upon  condition  or  power  of  redemption,  by  payment  of  money 
or  otherwise,  it  is  lawful  for  the  trustees  to  make  tender  of  money,  or 
other  performance,  according  to  the  nature  of  such  condition,  as  fully  as 
the  said  defendant  might  have  done;  and  after  such  performance  or 
tender,  the  trustees  have  power  to  sell,  or  otherwise  dispose  of,  such  real 
or  personal  estate,  for  the  benefit  of  the  creditors.6 

§  2316.  The  trustees,  at  any  time  after  the  term  next  succeeding  that 
to  which  the  writ  was  returnable,'  may  make  public  sale  and  assurance 
of  all  the  goods  and  chattels  of  the  defendant,  and  of  his  real  estate,  at 
any  time  after  the  third  term  succeeding  that  to  which  the  original  writ 
was  returnable,  and  grant  and  assign,  or  otherwise  to  order  and  dispose 
of,  for  the  benefit  of  the  creditors,  all  or  any  of  the  debts  due,  or  to 
become  due,  to  the  defendant ;  and  every  such  sale,  grant,  assurance  or 

1  Act  of   1836,  I  23.     For  form  of         3  Act  of  1836,  <S  25. 

bond  to  obtain  a  discharge  from  the  4  Ibid.  26.     See  Smith's  Forms  331, 

commitment,  see  Smith's  Forms  329.  for  form  of  warrant  of  seizure. 

2  Act  of  1836,   g24.     For  form  of  5  Act  of  1836,  §27. 
order,  see  Smith's  Forms  330.  6  Ibid.  \  28. 
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other  disposition,  shall  be  good  and  valid  in  law  against  the  said  defend- 
ant and  his  legal  representatives,  and  shall  vest  all  the  right,  title  and 
interest  of  the  defendant  in  the  purchaser,  grantee  or  person  to  whom 
the  same  shall  have  been  disposed  of,  so  that  such  purchaser,  grantee  or 
other  person  may  sue  for  and  recover  any  such  property  or  debts,  in  his 
own  name  and  to  his  own  use ;  and  after  such  grant,  assignment  or  other 
disposition  of  such  debts,  neither  the  said  defendant  nor  any  other  person 
to  whom  such  debts  shall  be  due,  shall  have  power  to  recover,  release  or 
discharge  the  same.1  But,  before  making  sale  of  any  of  the  real  or  per- 
sonal estate  of  the  defendant  as  aforesaid,  it  is  the  duty  of  the  trustees 
to  give  at  least  ten  days'  notice  thereof,  in  the  manner  practised  in  the 
case  of  sales  by  sheriffs,  upon  execution :  the  said  trustees  may  also,  at 
any  time  after  their  appointment,  make  sale  of  any  perishable  goods, 
upon  leave  of  the  court  or  of  a  judge.2 

§  2317.  Distribution.  At  some  time  after  the  expiration  of  six 
months  from  the  first  public  notice  given,  the  trustees,  having  previ- 
ously given  public  notice  of  the  time  and  place  fixed  by  them  for  the 
purpose,  shall  proceed  to  receive  the  proofs  of  the  several  creditors 
and  shall  determine  upon  the  same,  and  having  stated  their  accounts,  and 
ascertained  the  proportionate  sum  payable  to  each  creditor,  shall  file 
their  report  of  the'  same,  in  the  office  of  the  prothonotary  of  the  court 
out  of  which  the  attachment  was  issued.3  It  shall  be  the  duty  of  such 
prothonotary  to  give  public  notice  of  the  filing  of  such  report,  by  adver- 
tisement, in  the  manner  directed  by  law  in  the  case  of  the  accounts  of 
assignees  under  a  voluntary  assignment ;  and  at  the  next  stated  term 
of  the  court,  after  the  filing  of  the  report,  if  exceptions  shall  not  be 
presented  at  such  time  as  may  be  directed  by  the  rules  of  such  court, 
the  report  may  be  confirmed,  and  the  trustees  shall  thereupon  make  dis- 
tribution accordingly.4  If  the  whole  of  the  estate  shall  not  have  been 
distributed  upon  such  report,  the  said  trustees  shall,  at  the  expiration 
of  three  months  after  the  order  of  the  court  upon  such  report,  proceed 
to  make  a  second  dividend  of  all  such  moneys  as  shall  have  come  into 
their  hands,  after  the  first  dividend,  and  make  report  in  like  manner, 
and  the  same  proceedings'  shall  be  had  upon  such  report  as  before  pro- 
vided ;  and  so,  from  time  to  time,  until  a  distribution  shall  have  been 
made  of  all  the  estate  of  such  debtor.5 

§  2318.  In  the  distribution  among  the  creditors  of  a  defendant,  no 
preference  shall  be  allowed  to  debts  due  on  specialties.^  If  any  person 
shall  have,  bond  fide,  given  credit  to  such  debtor,  or  taken  securities 
from  him,  payable  at  future  days,  which  shall  not  have  expired  or  fallen 
due  at  the  time  of  the  issuing  of  the  attachment,  such  creditor  shall  be 
admitted  to  prove  his  debt  or  contract,  as  if  it  were  payable  presently, 
and  shall  have  a  dividend  in  proportion  to  the  other  creditors,  discount- 

1  Act  of  1836,  I  29.  settle  their  accounts.     Wilhelm  i:  Mi- 

2  Ibid.  I  30.  ley.  5  S.  &  R.  137. 

8  Ibid.  \  31.     An  action  will  not  lie         *  Act  of  1836,  g  32. 
against    the    trustees,  by   a  creditor,         5  Ibid.  \  33. 
until  they  have  been  called  upon  to         6  Ibid.  \  34. 
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ing,  where  no  iuterest  is  payable,  at  the  rate  of  lawful  interest.1  In  all 
cases  in  which  mutual  credit  has  been  given  by  such  debtor  and  any 
other  person,  or  mutual  debts  have  existed  between  them,  at  any  time 
before  the  issuing  of  the  attachment,  the  trustees  shall  state  the  account 
between  them,  and  one  debt  may  set  off  against  the  other,  and  what 
shall  appear  to  be  due  on  either  side,  on  the  balance  of  such  account, 
after  such  set-off,  and  no  more,  shall  be  claimed  or  paid  on  either  side, 
as  the  case  may  be.2  After  payment  of  all  just  demands  as  aforesaid, 
and  of  the  costs  and  charges  of  the  attachment  as  aforesaid,  the  over- 
plus, if  any,  shall  be  returned  to  the  defendant,  his  executors,  adminis- 
trators or  assigns.3  When  the  trustees  shall  have  completed  the  distri- 
bution of  the  debtor's  estate  among  the  creditors,  they  shall  cause  an 
account  of  the  same  to  be  stated,  and  filed  in  the  office  of  the  prothono- 
tary  of  the  court  in  which  the  appointment  took  place.4 

1  Act  of  1836,  I  35.  3  Ibid.  fj  37. 

'  Ibid.  I  36.  *  Ibid.  g  38. 
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§  2319.  Though  questions  of  marriage  and  divorce  were,  until  a  late 
period,  in  England,  purely  a  matter  of  ecclesiastical  cognisance,  yet,  in 
this  state,  since  the  year  1785,1  the  power  to  decree  a  dissolution  of  the 
marriage  contract  has  been' committed  to  the  courts  of  law;  and  since, 
in  such  suit,  an  issue  of  fact  may  be  raised,  which  is  triable  by  jury, 
according  to  the  course  of  the  common  law,  it  is  proper,  that  the  practice 
in  such  cases  should  be  here  considered.  And  this,  the  more  especially, 
inasmuch  as,  unfortunately  for  the  morals  of  the  community,  the  causes 
for  which  a  divorce  may  be  decreed,  have  been,  in  modern  times,  greatly 
extended,  with  a  corresponding  increase  of  the  number  of  such  cases 
before  our  courts.2  It  is  expedient,  therefore,  that  the  rules  of  practice 
which  govern  such  proceedings,  and  the  effect  thereof,  should  be  exam- 
ined into,  in  order  that  the  conscientious  lawyer  may  have  the  means  at 
hand  safely  to  advise  in  matters  of  so  delicate  a  nature.  As  the  estab- 
lishment of  the  fact  of  a  valid  marriage  between  the  parties  is  essential 
to  the  maintenance  of  a  suit  for  divorce,  that  question  will  be  first 
treated  of;  though,  as  we  shall  hereafter  have  occasion  to  notice,  there 
are  certain  cases  in  which  the  courts,  in  a  suit  for  nullity  of  marriage, 
have  power  to  decree  that  the  same  was  invalid  ah  initio. 

§  2320.  Contract  of  marriage.  In  this  state,  marriage  is  deemed 
a  civil  contract,  though  one  of  a  peculiar  character,  the  essence  of  which 
consists  in  a  consent  freely  given  by  persons  competent  to  contract ;  no 
particular  ceremony  is  requisite  to  its  valid  celebration.3    Marriage  is  in 


1  See  act  19  September  1785,  2  Sm. 
L.  343. 

2  It  has  become  a  trite  maxim,  but 
one  of  great  significance,  that  if  there 
be   any  weak  spot   in  a  man's  moral 

vol.  ii. — 36 


organization,  or  in  his  moral  training, 
it  will  be  sure  to  exhibit  itself  in  his 
views  of  ■  marriage  and  divorce.  13 
Am.  L.  R.  650. 
3  Guardians  of  the  Poor  v.  Nathans, 
(561) 


562  DIVORCE. 

its  origin,  a  contract  of  natural  law,  founded  on  mutual  consent,  which  is 
the  essence  of  all  contracts,  and  entered  into  with  a  view  to  one  undi- 
vided state  or  society  for  life,  between  two  individuals  of  different  sexes, 
capable  of  performing  the  duties  presumed  to  be  stipulated  by  their 
agreement.1  By  the  canon  law,  the  marriage  contract  is  indissoluble ;  and 
this  agrees  with  the  opinions  of  the  Fathers  of  the  Latin  church,  who 
held  marriage  to  be  indissoluble,  as  well  by  the  law  of  nature,  as  by  the 
express  law  of  God.2  "When,"  says  a  great  judge,  "people  understand 
that  they  must  live  together,  except  for  a  few  reasons  known  to  the  law, 
they  learn  to  soften,  by  mutual  accommodation,  the  yoke  which  they 
know  they  cannot  shake  off;  they  become  good  husbands  and  wives, 
from  the  necessity  of  remaining  husbands  and  wives ;  for  necessity  is  a 
great  master  in  teaching  the  duties  it  imposes."3  A  contract  of  marriage, 
made  per  verbd  de  prceeenti,  is  as  valid  as  if  made  in  facie  ecclesice  f  but 
words  referring  to  a  past  illicit  cohabitation  are  not  sufficient  ;5  nor  is 
a  contract  to  marry  per  verba  de  future-,  though  followed  by  cohabita- 
tion ;6  but  a  contract  per  verbd  de  prmsenti,  followed  by  cohabitation 
and  reputation  for  many  years,  is  sufficient  evidence  of  a  valid  marriage, 
not  only  as  to  third  persons,  but  also  as  to  the  rights  of  the  parties 
themselves.7  And  though  the  municipal  law  prescribes  particular  direc- 
tions respecting  the  solemnization  of  a  marriage,  yet,  unless  it  contain 
express  words  of  nullity,  a  marriage,  valid  at  common  law,  is  good, 
though  the  provisions  of  the  statute  be  not  followed ;  in  such  case,  they 
are  held  to  be  merely  directory.8 

§  2321.  For  civil  purposes,  reputation  and  cohabitation  are  sufficient 
evidence  of  a  marriage  in  fact  f  but  they  must  both  concur,  in  order  to 
establish  the   marital   relation  ;10   occasional  cohabitation  and   partial 

2  Brewst.  149.    Physiek's  Estate,  Ibid,  rie,  26  Barb.   177.     Bissell  v.  Bissell, 

179.     In  the  absence  of  any  marriage  55  Ibid.  325. 

ceremony,  a  contract,  consented  to  by  5  Iiantz  v.  Sealy,  6  Binn.  405.     And 

both  parties,  must  be  shown.   Goldbeck  see  Williams  v.  Williams,  27  Am.  L. 

v.  Goldbeck,  3  C.  E.  Green  43.  Keg.  629. 

1  Poynter  on  Marriage  and  Divorce  1.  6  Cheney  v.  Arnold,  15  N.  Y.  345. 

2  Ibid.  170.  Ruth.  Inst.  b.  I.e.  15,  Commonwealths.  Stump,  53  Penn.  St. 
$  5.     Many  canonists  hold  to  the  opin-  132. 

ion,  that'  a  contract  entered  into,  with  '  Richard   o.  Brehm,   73   Penn.  St. 

no   intention  to  form  an  indissoluble  140. 

union,  but  one  subject  to  be  dissolved  8  Meister  v.  Moore,  6  Otto  76.     And 

by  the  civil  courts  for  cause,  is  not  a  see  Rodebaugh  v.  Sanks.  2  Watts  9. 

Christian  marriage,   but   a  mere  con-  9  Senser  v.  Bower,  1  P.  &  W.  450. 

tract  of  concubinage.     A  contract  in  Thorndell  o.   Morrison,  25  Penn.  St. 

writing  between  a  man  and  a  woman,  336.     Lehigh   Valley   Railroad  Co.  v. 

to  live  together  as  man  and  wife,  so  Hall,  61  Ibid.  361.     Hanna  v.  Phillips, 

long  as  they  can  agree,  is  not  a  mar-  1   Gr.  253.     Guardians  of  the  Poor  v. 

riage.     Randall's   Case,  5    City    Hall  Nathans,  2   Brewst.  "149.      Physiek's 

Recorder  141.  Estate,  Ibid.   179.     Bicking's  Appeal, 

3  Butler  ?).  Butler,  1  Pars.  337.  Ruth.  Ibid.  202.  Brice's  Estate,  2  W.  N.  C. 
Inst.  b.  I.  c.  15,  j!  5.  112.     Adose  v.  Fossit,  1  Pears.  304. 

4  Patterson  v.  Gaines,  6  How.  550.  10  Commonwealth  v.  Stump,  53  Penn. 
Fenton  v.  Reed,  4  Johns.  52.  Ex  parte  St.  132.  Smyth's  Estate,  1  Leg.  Gaz 
Taylor,  9  Paige  611.     Caujolle  c.  Fer-  R.  210. 
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reputation  are  not  sufficient  to  establish  a  marriage  de  facto  ,-1  to  establish 
a  marriage  by  cohabitation  and  reputation,  the  former  must  be  marital 
in  its  character,  and  the  reputation  must  be  general ;  the  acts  of  the 
parties  should  be  inconsistent  with  any  other  inference  than  that  of 
marriage,  to  justify  the  repute  of  it;  and  this  repute  should  be  credited 
by  their  relatives,  neighbors  and  acquaintances.2  And  where  the  rela- 
tion is  shown  to  have  had  an  illicit  origin,  it  is  presumed  to  continue  so, 
until  proof  of  change ;  in  such  case,  the  law  raises  no  presumption  of 
marriage,  from  the  continuance  of  such  cohabitation,  with  reputation.3 
Where  it  is  shown  affirmatively,  that  there  was  no  marriage  in  fact, 
proof  of  cohabitation  as  man  and  wife  will  not  establish  one  ;i  so,  it  has 
been  held,  that  a  contract  per  verba  de  prossenti  does  not  constitute  a 
valid  marriage,  if  intended  to  be  followed  by  a  subsequent  marriage 
ceremony.5 

§  2322.  As  a  general  rule,  the  validity  of  a  marriage  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  was  celebrated  ;  if  valid  there,  it 
is  valid  everywhere.6  But  this  rule  refers  to  the  forms  of  entering  into 
the  marriage  contract ;  the  essentials  of  the  contract  depend  upon  the 
laws  of  the  country  in  which  the  parties  are  domiciled  at  the  time  of 
the  marriage.7  And,  therefore,  where  two  persons,  domiciled  in  England, 
whilst  on  a  temporary  visit  to  Denmark,  contracted  a  marriage,  void  by 
the  laws  of  England  (the  woman  being  the  man's  deceased  wife's  sister), 
the  marriage  was  declared  void  by  the  courts  of  the  latter  country, 
though  such  a  marriage  is  valid  in  the  kingdom  of  Denmark.8  So,  if  a 
husband,  who  has  been  divorced  on  the  ground  of  his  adultery,  goes  into 
another  state,  for  the  purpose  of  evading  the  laws  of  his  domicil,  and 

1  Yardley's  Estate,  75  Penn.  St.  207.  5  Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
Bicking's  Appeal,  2  Brewst.  202.     See     235. 

Greenawaltw.  McEnelley,  85  Perm.  St.  6  Phillips  v.  Gregg,  10  Watts  158. 

352.  '  Bowyer's  Commentaries  on  Univer- 

2  Brinckle  v.  Brinckle.  34  Leg.  Int.  sal  Public  Law,  168-9.  1  Burge  Com. 
428.  190-1. 

3  Hunt's  Appeal,  86  Penn.  St.  294.  8  Brook  v.  Brook,  9  H.  L.  C.  196; 
Foster  v.  Hawloy,  8  Hun  68.  Adose  s.  c.  3  Sm.  &  Giff.  48.  Conway  v. 
v.  Fossit,  1  Pears.  304.  But  the  pre-  Beazley,  3  Hagg.  639.  Huberus,  lib. 
sumption  that  intercourse,  illicit  in  its  I.  tit.  3,  \  8.  The  marriage  of  a  man 
origin,  continued  to  be  of  that  charac-  with  a  deceased  wife's  sister  is  valid,  in 
ter,  may  be  repelled,  by  a  contrary  pre-  all  parts  of  the  United  States;  in  the 
sumption  in  favor  of  marriage,  though  Greek  church,  such  marriage  is  deemed 
the  circumstances  fail  to  show  when  incestuous  and  void ;  whilst,  in  the 
and  how  the  change  from  concubinage  Catholic  church,  it  is  held  not  to  be  con- 
to  matrimony  took  place.  Caujolle  v.  trary  to  the  divine  law,  and  though  for- 
Ferrie  23  N.  Y.  90.  Physick's  Estate,  bidden  by  the  canon  Jaw,  a  marriage 
2  Brewst.  179.  between  such  parties  may  be  celebrated 

4  Goldbeck  v.  Goldbeck,  3  C.  E.  Green  by  a  special  dispensation — the  church 
42  And  where  a  marriage  is  abso-  having  power  to  dispense  with  her  own 
lutely  void  at  law,  by  reason  of  pre-  laws,  so  far  as  they  are  not  jure  divino. 
contract  a  subsequent  cohabitation,  Martin  V.  first  dispensed  with  the  pro- 
without  proof  of  a  change  of  the  rela-.  hibition  against  marriage  with  the  sis- 
tion  of  the  parties  to  each  other,  is  not  ter  of  a  former  wife,  in  favor  of  tho 
evidence  of  a  marriage  de  facto.  Wil-  Count  De  Foix,  early  in  the  15th  cen- 
liams  v.  Williams,  27  Am.  L.  Reg.  629.  tury. 
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there  contracts  a  marriage  with  the  particeps  criminis,  during  the  life- 
time of  his  former  wife,  and  immediately  returns  to,  and  resides  in  the 
place  of  his  domicil,  such  marriage  will  be  there  held  void.1  And  so, 
also,  it  was  held,  in  Virginia,  where  a  marriage  between  a  white  person 
and  a  negro  is  prohibited  and  declared  void,2  that  if  such  persons  go 
beyond  the  limits  of  the  state,  and  contract  a  marriage  in  a  place  whose 
laws  permit  such  unions,  and  then  return  to  the  place  of  their  domicil,  and 
cohabit  as  man  and  wife,  such  marriage  is  invalid  by  the  laws  thereof.3 
§  2323.  Grounds  of  divorce.  The  word  divorce,  in  its  most  exten- 
sive sense,  signifies  the  lawful  separation  of  husband  and  wife.  And  it 
may  be,  either  for  causes  which  existed  at  the  time  of  the  marriage,  and 
that  rendered  it  either  void  or  voidable,  in  which  case,  the  decree  is  one 
of  nullity  of  marriage,  not  properly  of  divorce ;  or,  for  grave  causes  that 
have  since  occurred,  and  in  the  latter  case,  the  decree  may  be  either  for 
a  dissolution  of  the  marriage  contract,  or  for  a  separation  from  bed  and 
board.  As  we  have  seen,  by  the  canon  law,  the  bond  of  marriage  is 
indissoluble,  if  valid  ab  initio;  but  for  sufficient  cause,  a  marriage  might 
be  declared  to  have  been  null  and  void.4     Lord  Coke  enumerates  the 


1  Marshall  ».  Marshall,  2  Hun  238. 
Such  marriage,  however,  would  be 
valid,  in  the  place  where  it  was  cele- 
brated ;  and  it  would  be  a  serious  ques- 
tion whether,  if  the  parties  had  actually 
acquired  a  domicil  in  such  place,  it 
would  not  also  be  valid  in  the  place  of 
their  former  residence.  See  Webb's 
Estate,  1  Tucker  372.  There  are  many 
conflicting  decisions  on  this  subject, 
but  the  position  taken  in  the  text  ap- 
pears to  have  the  greater  weight  of 
authority.  The  case  of  Brook  v.  Brook 
is  expressly  approved  in  Story  Confl. 
Laws  (7th  ed.),  \  124.  Our  courts  will 
not  recognise  a  foreign  statute  upon 
the  subject  of  marriage,  in  direct  con- 
flict with  our  established  policy.  A 
man  who,  in  Ireland,  had  been  married, 
by  a  Catholic  priest,  to  a  woman  of  the 
same  faith,  representing  himself  also 
to  be  a  member  of  that  church,  cannot 
repudiate  his  wife,  in  this  state,  on  the 
ground  that  he  was  a  protestant,  at  the 
time  of  the  marriage,  and  that  such 
marriage  was  invalid,  by  the  laws  of 
Ireland.  Philadelphia  v.  Williamson, 
10  Phila.  176. 

2  A  state  law  which  prohibits  a 
marriage  between  a  white  person  and 
one  of  African  descent,  does  not  con- 
flict with  the  constitution  ;  it  operates 
equally  on  both  parties.  Ex  parte 
Hobbs,  4  Am.  L.  Times  Rep.  190  ;  Ers- 
kine,  J.     Green  v.  State,  58  Ala.  190. 

3  Kinney  v.  Commonwealth,  18  Alb. 


L.  J.  331.  On  the  14  May  1879,  the 
circuit  court  of  the  United  States, 
Hughes,  J.,  refused  a  writ  of  habeas 
corpus  in  this  case,  holding,  substan- 
tially, that  parties  cannot  contract  a 
valid  marriage,  in  another  jurisdiction, 
which  is  void  by  the  law  of  their  domi- 
cil. MS.  The  same  point  was  decided 
in  North  Carolina,  in  the  case  of  a  mar- 
riage between  a  white  person  and  a 
negro,  in  State  v.  Kennedy,  76  N.  C. 
251.  The  contrary  opinion  was  held 
by  the  supreme  court  ef  Massachusetts, 
in  Medway  v.  Needham.  16  Mass.  157  ; 
but  this  decision  resulted  in  a  statutory 
enactment,  in  that  state,  providing  that 
all  marriages  in  fraud  of  the  domestic 
law,  should  be  null  and  void.  Rev. 
Stat.,  c.  75,  g  6.  In  Omohundro's 
Estate,  66  Penn.  St.  113,  it  was  held, 
that  evidence  of  acknowledgment  and 
cohabitation,  were  insufficient  to  estab- 
lish a  marriage  between  a  master  and  a 
slave.  Laws  prohibiting  the  marriage 
of  white  persons  and  negroes  prevail 
in  the  states  of  Alabama,  Florida,  Geor- 
gia, Indiana,  Kentucky,  Maine,  Mary- 
land, Michigan,  Missouri,  Nebraska, 
North  Carolina,  Oregon,  Rhode  Island, 
Tennessee,  Texas,  Virginia,  and  West 
Virginia. 

4  The  prohibition  against  a  re-mar- 
riage after  a  divorce  for  the  adultery 
of  the  other  party,  is  found  in  the  Book 
of  Hermas,  which  was  received  as 
canonical    in    many    of    the    ancient 
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grounds  for  nullity  of  marriage,  as  causa  prcecontr  actus,  causa  metus, 
causd  impotentice  seu  frigiditatis,  causa  affinitatis  et  causa  consanguini- 
tatis  ;l  and  the  same  causes  are  practically  provided  for  by  our  stat- 
utes ;  they  are : — 

I.  That  he  or  she  hath  knowingly  entered  into  a  second  marriage,  in 
violation  of  the  previous  vow  he  or  she  made  to  the  former  wife 
or  husband,  whose  marriage  is  still  subsisting,2  or  causa,  prcecon- 
tractus. 
II.  That  the  alleged  marriage  was  procured  by  fraud,  force  or  coer- 
cion, and  has  not  been  subsequently  confirmed  by  the  acts  of  the 
injured  party,3  or  causa,  metus. 

III.  That  either  party,  at  the  time  of  the  contract,  was,  and  still  is, 
naturally  impotent,  or  incapable  of  procreation,4  or  causd  impo- 
tentice seu  frigiditatis. 

IV.  That  the  parties  are  related  within  the  degrees  of  consanguinity, 
or  affinity,  according  to  the  table  established  by  law,5  or  causd 
affinitatis  et  causd  consanguinitatis. 

In  each  of  these  cases,  our  courts  are  empowered  to  decree  the  marriage 
to  be  null  and  void. 

§  2324.  The  causes  for  which  a  divorce  from  the  bonds  of  matrimony, 
for  matters  which  have  occurred,  after  the  celebration  of  a  legal  mar- 
riage, and  which  are  not  recognised  by  the  common  law,  are : — 
I.  Adultery.6 
II.  Wilful,  malicious  and  continued  desertion  of  either  party  from 
the  habitation  of  the  other,  without  reasonable  cause.7 

III.  Cruel  and  barbarous  treatment,  by  a  husband,  endangering  his 
wife's  life,  or  the  offering  of  such  indignities  to  her  person,  as  to 
render  her  condition  intolerable  and  life  burdensome,  and  thereby 
force  her  to  withdraw  from  his  house  and  family.  J 

IV.  Where  the  wife  shall,  by  cruel  and  barbarous  treatment,  have 
rendered  the  condition  of  her  husband  intolerable  or  life  burden- 
some.8 

V.  Where  either  of  the  parties  shall  have  been  convicted  of  a  felony, 

and  sentenced  to  the  county  prison  or  penitentiary,  for  any  term 
exceeding  two  years.9 

churches.     Speaking  on  this  subject,  *  Act  of  1815,  ut  supra. 

the  writer  says,  "if  he  shall  put  away  5  Ibid.  I  5. 

his  wife,  and  marry  another,  he  also  "  Ibid.  \  1. 

doth   commit   adultery."      II.  Hermas  '  Act  26  April  1850,  ?  5,  P.  L.  591 ; 

iv  6      What  are  called  the  apocryphal  Purd.  509. 

books     though    their    inspiration    be  8  Act  8  May  1854,  P.  L.  644 ;  Purd. 

doubtful,  are  not,  necessarily,  without  509.     The  act  9  March  1855,  P.  L.  68, 

authority.  Purd.  509,  enumerates  "  personal  abuse, 

1  Co   Litt  235  a.  or  suon  conduct  on  the  part  of  either 

2  Acts  13  March  1815,  \  1;  6  Sm.  L.  husband  or  wife,  as  to  render  the  con- 
286  ■  Purd.  507  ;  and  14  April  1859,  dition  of  the  other  party  intolerable 
P  L  647 -Purd'  510  and  life  burdensome." 

'»  Act  8  May  1854,  §  1,  P.  L.  644 ;         9  Act  of  1854,  ut  supra. 
Purd.  509. 
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The  causes  for  which  a  divorce  a  mensd  et  thoro  may  be  decreed,  will  bo 
considered  hereafter. 

§  2325.  Precontract.  A  second  marriage,  contracted  whilst  the 
party  has  a  former  husband  or  wife  in  full  life,  is  absolutely  void  j1  but 
the  party  must,  nevertheless,  judicially  establish  the  nullity  of  a  former 
marriage,  before  he  is  at  liberty  to  marry  again.2  If,  however,  a  woman 
contract  a  second  marriage,  living  her  first  husband,  and  it  be  shown 
that  the  first  husband  had,  at  the  time,  a  former  wife  in  full  life,  the 
woman's  second  marriage  is  valid.8  A  conviction  of  bigamy  renders 
the  marriage  absolutely  void,  and  enables  the  injured  party  (the  second 
wife)  to  marry  again,  without  a  decree  of  divorce.4  The  act  of  1815  pro- 
vides, that  if  any  husband  or  wife,  upon  any  false  rumor,  in  appearance 
well  founded,  of  the  death  of  the  other  (when  such  other  has  been  absent 
for  the  space  of  two  whole  years),  shall  marry  again,  he  or  she  shall  not 
be  liable  to  the  pains  of  adultery ;  but  it  shall  be  at  the  option  of  the 
party  remaining  unmarried,  at  his  or  her  return,  to  insist  on  having  his 
or  her  former  wife  or  husband  restored,  or  to  have  his  or  her  own  mar- 
riage dissolved.5  The  second  marriage  is,  nevertheless,  null  and  void.6 
In  New  York,  however,  such  marriage  can  be  declared  void  only  on  the 
application  of  one  of  the  parties  to  it,  during  the  lifetime  of  the  other  ;7 
a  decree  of  nullity  of  marriage,  for  such  cause,  bastardizes  the  issue  of 
the  second  marriage.8  To  justify  a  second  marriage,  there  must  be  a 
general  report  that  the  husband  or  wife  died  at  some  particular  place, 
was  shipwrecked,  or  lost  his  or  her  life  in  some  way  which  the  report 
specified.9 

2326.  Fraud  and  coercion.  As  we  have  seen,  our  courts  have  juris- 
diction to  decree  a  divorce  where  the  alleged  marriage  was  procured  by 
fraud,  force  or  coercion,  and  has  not  been  subsequently  confirmed  by  the 
acts  of  the  injured  party.10  Marriage  is  considered  by  our  law  as  a  civil 
contract ;  and  in  this  agreement,  as  in  all  others,  the  free  consent  of  the 
parties  is  essential  to  its  validity.11     Thus,  a  divorce  will  be  decreed,  at 

1  Heffner   v.  Heffner,  23  Perm.   St.  The  same  doctrine  is  held  by  Read,  J., 
104.     Rumpff   v.  Vichestein,   3   Pitts,  in  Parker's  Appeal,  44  Ibid.  310.  ' 
148.  s  Shaak's    Estate,    4    Brewst.   305. 

2  Thompson  v.  Thompson,  10  Phila.  And  see  Patterson  v.  Gaines,  6  How. 
131.      Griffith  v.   Smith,  1  Clark  479.  550. 

If  facts  exist,  which  render  a  marriage  i  Harrison  i\  Harrison,  1  Phila.  389. 

void    ab   initio,  no   decree   dissolving  6  Act  of  IS  15,  §6. 

the  contract  is  necessary ;   yet,   it  is  6  Henley  v.   Kenley,  2  Yeates  207. 

prescribed  by  law,  for  the  quiet  of  the  Williamson  v.   Parisien,  1  Johns.  Ch. 

parties,  and  the  good  order  of  society.  389. 

Lincoln  v.  Lincoln,  6  Rob.  525.  And  7  Cropsey  v.  McKinney,  30  Barb. 
Sharswood,  J.,  says,  that  at  common  47.  Griffin  v.  Banks,  24  How.  Pr. 
law,  a  prior  marriage  made  the  contract  213.  But  this  is  by  statute:  see  Wal- 
void  ab  initio,  and  the  union  meretri-  ter's  Appeal,  70  Penn.  St.  393. 
cious ;  and  in  such  case,  no  sentence  "  Zule  v.  Zule,  Saxton  96. 
of  nullity,  or  decree  of  divorce,  was  9  Commonwealth  v.  Smith,  2  Wheel- 
required  ;   but,  at   all   times,  whether  er  Cr.  Cas.  81. 

during  the  lifetime  of  the  parties,  or  ln  Act  8  May  1854,  P.  L.  644;  Purd. 

afterwards,  the  marriage  might  be  con-  509. 

sidered  and  treated  as  null  and  void.  "  Ferlat  v.  Gojon,   Hopk.    Ch.  493. 

Walter's   Appeal,   70   Penn.    St.  393.  Sloan  v.  Kane,  10  How.  Pr.  66.     Scott 
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the  suit  of  the  husband,  where  the  marriage  has  been  contracted,  under 
duress  of  imprisonment  on  void  process,  or  under  a  false  charge.1  But, 
where  the  wife,  before  marriage,  had  alleged  that  she  was  pregnant  by 
the  complainant,  and  had  been  delivered  of  a  child,  within  nine  months 
after  the  marriage,  this  was  held  not  to  be  ground  of  divorce,  under  the 
statute,  whether  such  representations  were  true  or  false ;  the  husband 
must  have  known  whether  or  not  he  had  had  illicit  intercourse  with  the 
wife  before  marriage.2  A  fraudulent  concealment,  however,  of  preg- 
nancy, at  the  time  of  marriage,  when  the  husband  had  had  no  connection 
with  his  wife,  and  was  ignorant  of  her  unchastity,  and  a  child  was  born 
within  two  and  a  half  months  after  the  marriage,  is  such  fraud  as  will 
entitle  the  husband  to  a  decree  of  nullity  of  marriage,  where  he  has  not 
acquiesced,  but  left  his  wife  as  soon  as  the  fraud  was  discovered.3  A 
marriage  will  be  declared  void,  on  the  ground  of  the  party's  intoxication 
at  the  time  of  the  ceremony,  where  there  has  been  no  consummation  by 
cohabitation  ;4  and  where  the  marriage  was  performed  in  jest,  though 
the  ceremony  was  legal.5  But  the  husband's  representations  that  a 
former  wife  was  dead,  when,  in  fact,  he  had  been  divorced  from  her,  is 
not  ground  of  divorce  f  nor  can  a  divorce  be  decreed  for  the  husband's 
fraud,  in  inducing  the  marriage,  by  false  representations  as  to  his  char- 
acter and  property,7 

§  2327.  Impotency.  That  the  party  was,  at  the  time  of  the  contract 
of  marriage,  and  still  is,  naturally  impotent  or  incapable  of  procreation, 
is  ground  for  decree  of  nullity  of  marriage  ;8  for  it  is  essential  to  the 
validity  of  a  marriage,  that  the  parties  are  capable  of  performing  the 
duties  presumed  to  be  stipulated  in  their  agreement.9  As  this  is  a 
physical  impediment,  the  proof  must  be  such  as  to  satisfy  the  court  that 
it  existed  at  the  time  of  the  marriage,  and  that  it  still  remains  without 

v.  Shufeldt,  5  Paige  43.     A  marriage  8  Act  of  1815,  §  1.  _ 

contracted  by  a  lunatic  is  absolutely  9  Poynter  on  Marriage  and  Divorce 

void.      Wightman     v.    "Wightman,     4  1,  123.     Ruth.  Inst.   b.   I.  c.  15,   §9. 

Johns.  Ch.  343.     And  see  Doe  v.  Roe,  It  was  much  questioned,  in  1613,  in 

Edm.  S.    C.    344,   as  to  what  is  such  the  case  of  the  Earl  of  Essex,  2  How. 

mental   unsoundness   as   will   avoid  a  St.  Tr.  876,  whether  impotency  quoad 

marriage.  hdnc  was  sufficient  ground  for  annulling 

1  Collins  v.  Collins,  2  Brewst.  515.  the  marriage.  But  Dr.  Lushington,  in  a 

2  Hoffman  v.  Hoffman,  30  Penn.  St.  late  case,  has  so  decided ;  he  says  with 
417_  much   force,    "that   impotency  quoad 

3  Carris  v.  Carris,  9  C.  E.  Green  516.     hdnc  is  just  as  prejudicial  to  the  indi- 
*  Selah  v.  Selah,  8  C.  E.  Green  185.       vidual    woman,    as     universal    impo- 

6  McClurg  v.  Terry,  6  C.  E.  Green  tency,"  and  the  latter,  after  all,  is  but 
225  an  inference  from  the  establishment  of 

"^Clarke  v.  Clarke,  11  Abb.  Pr.  228.  -the  former.     Anon.,  22  Eng.  L.  &  Eq. 

This  decision  appears  to  infringe  on  637 ;  s.  c.  2  Robertson  625.     See  Dyer 

the  religious  liberty  of  those  who  can-  179  n.     Daniel  v.  Daniel,  1  Pears.  242. 

not  conscientiously  contract  marriage  It  seems,  however,  that  the  court  will 

with  a  divorced  man,  as  is   the  case  not  decree  a  divorce  propter  impoten- 

with    all    members    of    the    Catholic  tid,  where  the  parties  are  of  advanced 

church.  affei  a*  tne  time  of  contracting  the  mar- 

7  Klein  v.  Wolfsohn,  1  Abb.  N.  C.  riage.  Fulmer  v.  Fulmer,  36  Leg.  Int. 
234_  193.    Briggs  v.  Morgan,  2  Hagg.  339. 
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remedy.1  The  court  will  not  pronounce  a  sentence  of  nullity,  on  the 
ground  of  the  impotency  of  the  wife,  until  after  a  proper  surgical 
examination,  for  the  purpose  of  ascertaining  whether  the  alleged  inca- 
pacity be  incurable  f  and  even  where  present  incapacity  is  admitted, 
the  court  will  order  a  surgical  examination,  together  with  an  examina- 
tion of  the  party  on  oath,  to  determine  whether  or  not  it  existed  at  the 
time  of  the  marriage  ;3  this  rule  is  necessary,  to  prevent  collusive 
applications.4  Still,  the  courts,  in  consideration  of  the  peculiar  character 
of  the  proof,  are  not  disposed  to  encourage  these  suits,  without  evident 
necessity.5  Impotency  being  a  canonical  impediment  renders  the  mar- 
riage voidable  only,  not  void ;  the  validity  of  the  marriage,  therefore, 
cannot  be  questioned,  after  the  death  of  one  of  the  parties,  without 
a  judicial  sentence  of  nullity.6 

§  2328.  Consanguinity  and  affinity.  All  marriages  within  the 
degrees  of  consanguinity  or  affinity,  according  to  the  table  established  by 
law,  are  declared  to  be  void,  to  all  intents  and  purposes,  and  the  courts 
may  grant  divorces  for  such  causes.  But  if  such  marriage  shall  not  have 
been  dissolved,  during  the  lifetime  of  the  parties,  its  lawfulness  cannot 
be  thereafter  questioned.7  The  table  of  degrees  of  consanguinity  and 
affinity  here  referred  to,  is  as  follows  :8 

Degrees  of  Consanguinity. 

A  man  may  not  marry  his  mother. 

"  "  father's  sister. 

"  "  mother's  sister. 

"  "  sister. 

"  "  daughter. 

"  "      the  daughter  of  his  son  or  daughter. 

A  woman  may  not  marry  her  father. 

"  "  father's  brother. 

"  "  mother's  brother 

"  "  brother. 

"  "  son. 

"  "  the  son  of  her  son  or  daughter. 

Degrees  of  Affinity. 

A  man  may  not  marry  his  father's  wife. 
"  "  son's  wife. 

"  "  son's  daughter. 

1  Poynter  125.  6  Elliott   v.   Garr,  2  Phillimore  16, 

2  Devanbagh  v.  Devanbagh,  5  Paige  19.  Sneed  v.  Ewiug,  5  J.  J.  Marsh. 
554.  460.     The  husband's  impotency  is  no 

3  Newell  v.  Newell,  9  Paige  25.  defence  to  a  suit  for  a  divorce,  on  the 
Schroder  v.  Eailroad  Co.,  19  Alb.  L.  J.  ground  of  the  wife's  adultery.  Griffin 
234 ;  s.  c.  47  Iowa  375.  v.  Griffin,  23  How.  Pr.  183. 

1  See  Edwards  v.  Edwards,  9  Phila.  '  Act  of  1815,  \  5. 

617.     Daniel  v.  Daniel,  1  Pears.  242.  8  Act31  March  1860,  g  39,  P.  L.  393  j 

s  Lord  Stowell,  in  Guest  v.  Shipley,  Purd.  32C. 
2  Hagg.  321. 
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A  man  may  not  marry  his  wife's  daughter. 

"  "      the  daughter  of  his  wife's  son  or  daughter. 

A  woman  may  not  marry  her  mother's  husband. 

"  "  daughter's  husband. 

"  "  husband's  son. 

the  son  of  her  husband's  son  or  daughter. 

Consanguinity  and  affinity  within  the  prohibited  degrees  are  civil 
disabilities,  by  force  of  express  statute,  and  make  the  marriage  null 
and  void,  without  decree  of  divorce,  except  as  otherwise  provided,  that 
is,  by  decree  of  nullity  of  marriage ;  this  is  so,  whenever  a  marriage  is 
declared  null  and  void  by  the  express  provisions  of  some  statute.1 
But  a  marriage  between  uncle  and  niece,  cannot  be  questioned  after  the 
death  of  either  of  the  parties ;  though  incestuous,  such  marriage  can 
only  be  declared  void  duriug  the  lifetime  of  the  parties  f  so,  of  the 
marriage  of  a  man  to  his  son's  widow ;  and  this  provision  of  the  statute 
is  not  repealed  by  the  act  of  1860,  which,  in  general  terms,  declares 
such  marriages  void.3 

§  2329.  Adultery.  The  first  cause  for  which  the  courts  are  empow- 
ered to  dissolve  the  bonds  of  matrimony,  after  a  valid  marriage  between 
the  parties,  is  that  of  adultery.  It  is  a  fundamental  rule,  that  it  is  not 
necessary  to  prove  the  direct  fact  of  adultery ;  for,  being  committed  in 
secret,  it  is  seldom  susceptible  of  proof,  except  by  circumstances,  which, 
however,  are  sufficient,  whenever  they  would  lead  the  guarded  discretion 
of  a  reasonable  and  just  man  to  a  conclusion  of  guilt.4  But  a  divorce 
will  not  be  decreed,  upon  evidence  which  leaves  the  fact  of  the  defend- 
ant's guilt  in  doubt.5  What  are  the  circumstances  which  lead  to  such  a 
conclusion,  cannot  be  laid  down  universally;  because  they  may  be  infin- 
itely diversified  by  the  situation  and  character  of  the  parties,  by  the 
state  of  general  manners,  and  by  many  other  incidental  circumstances, 
apparently  slight  and  delicate  iu  themselves,  but  which  may  have  most 
important  bearings  on  decisions  upon  the  particular  case.6  Thus,  proof 
of  improper  familiarities,  not  amounting  to  criminality,  is  admissible, 
to  corroborate  evidence  of  adultery,7  and  a  wife's  visit  with  a  man  to  a 
brothel,  or  to  a  man  at  his  lodgings,  has  been  held  sufficient  proof  of 
adultery,  because  it  is  impossible  to  assign  an  innocent  motive  for  such 
a  meeting.8     The  wife's  insanity,  at  the  time  of  the  commission  of  the 

1  Walter's  Appeal,  70  Perm.  St:  sition  on  her  part.  Anon.,  3  Abb.  N. 
394  :  Sharswood,  J.  C.  161  ;  and  oases  there  cited. 

2  Parker's  Appeal,  44  Penn.  St.  309.         5  Ferguson  v.  Ferguson,  1  Barb.  Ch. 

3  Walter's  Appeal,  ut  supra.  604.  And  see  Berckmansu.  Berckmans, 

4  Lord  Stowell,  in  Loveden  v.  Love-  1  C.  B.  Green  122 ;  H.  c.  2  Ibid.  453. 
den     2   Ha°-g.   2.      Gibson,    C.   J.,  in  Piatt  v.  Piatt,  5  Daly  29o. 

Alatehin  v.  Matehin,  6  Penn.  St.  338.  6  Loveden  v.  Loveden.  ut  supra,. 

Muloek   v.    Muloek,    1    Edw.    Ch.  14.  '  Lockyery.  Lockyer,  Edm.  S.  C.  107. 

Day  v    Day    3  Green  Ch.  444.     Cir-  8  Matehin  v.  Matchm,   6  Penn.  St. 

cumstantial  'evidence  of  adultery  may  338.     Van  Epps  v.  Van  Epps   6  Barb, 

be  rebutted,  by  proof  of  such  serious  322.     And  see   Poynter   on  Marriage 

ill-health  on  the  part  of  the  woman,  as  and   Divorce    190   n.     18    Alb.    L.J. 

to  negative  the  idea  of  criminal  dispo-  502. 
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act  of  adultery,  is  no  bar  to  a  decree ;  the  primary  object  is  to  keep 
the  sources  of  generation  pure,  and  when  they  have  been  corrupted,  the 
preventive  remedy  is  to  be  applied,  without  regard  to  the  moral  respon- 
sibility of  the  subject  of  it.  Adultery  committed  under  the  irresistible 
impulse  of  that  morbid  activity  of  the  sexual  propensity,  called  eroto- 
mania, is  certainly  ground  of  divorce,  though  not  of  indictment;1  and  a 
decree  of  divorce  will  be  made  against  a  party  of  unsound  mind,  for  an 
act  of  adultery  committed  whilst  sane.2 

§  2330.  Desertion.  The  wilful  and  malicious  desertion  of  either  of 
the  parties,  and  absence  from  the  habitation  of  the  other,  without  a  rea- 
sonable cause,  is  one  of  the  grounds  of  divorce  enumerated  in  our  stat- 
utes.3 To  constitute  a  wilful  desertion,  there  must  be  an  intention  to 
abandon ;  a  mere  separation,  by  mutual  consent,  is  not  enough  f  so, 
the  refusal  of  a  wife  to  accompany  her  husband  to  a  foreign  country,  is 
not  per  se  a  wilful  and  malicious  desertion.5  And,  if  husband  and  wife 
voluntarily  separate,  on  account  of  his  inability  to  support  her,  and  she 
return  to  her  relatives,  this  is  not  a  desertion  on  his  part,  which  will 
entitle  her  to  a  divorce.6  Nor  is  a  withdrawal  of  the  wife  from  cohab- 
itation, or  a  continuance  of  it,  with  the  assent  of  the  husband,  a  wilful 
and  malicious  desertion;7  such  assent,  however,  is  revocable,  and  if  the 
absence  be  continued  thereafter,  it  amounts  to  a  desertion.8  The  rea- 
sonable ground  which  will  justify  a  wife  or  husband  in  quitting  and 
abandoning  each  other,  is  such  as  would  entitle  the  party  injured  to 
a  divorce  f  nothing  short  of  such  conduct  will  justify  the  husband 
in  refusing  to  receive  his  wife  back,  after  a  temporary  separation  ;  his 
refusal  to  do  so,  is  ground  of  divorce  on  her  part.10  Where,  however,  a 
husband  breaks  up  his  domestic  establishment,  in  bad  faith,  with  a  view 
to  obtain  ground  for  a  divorce,  the  fact  that  his  wife  refuses  to  follow 
him  to  a  boarding-house  provided  for  her,  is  not  a  desertion  within  the 
statute ;  and,  in  such  case,  it  is  competent  for  her  to  show  a  series  of 
"humiliating  language  and  opprobrious  epithets  addressed  to  her,  in  the 
presence  of  her  servants,"  as  a  reason  for  refusing  to  follow  him  to  his 
new  abode.11  Even  if  the  party  deserting  the  other,  go  away  with  a 
view  of  not  returning  again,  the  law  allows  two  years  as  a  locus  pceni- 
tentiw?2 

1  Gibson,  C.  J.,  in  Matohin  v.  Mat-         8  Butler  v.  Butler,  ]  Pars.  329 
chin,  6  Perm.  St.  336-7.  9  Ibid.     See  Cattison  v.  Cattison,  22 

2  Cook  v.  Cook,  53  Barb.  180.    Rath-     Penn.  St.  275. 

bun  v.  Rathbun,  40  How.  Pr.  328.  10  Grove's  Appeal,  37  Penn.  St.  443. 

3  Act  of   1815,  I  1.     Act  20  April     Gordon  v.  Gordon,  48  Ibid.  226,    A 
1850,  I  5,  P.  L.  591 ;  Purd.  509.  letter  from  the  husband,  informing  the 

4  Smith  v.  Smith,  3  Phila.  489.  wife  that  he  will  not  receive  her,  with- 
6  Bishop   v.   Bishop,   30   Penn.    St.     out  any  effort  to  return,  is  not  a  turning 

412.  of  her  out  of  doors,  within  the  mean- 

6  Ingersoll  v.  Ingersoll,  49  Penn.  St.  ing  of  the  statute.     Sowers  v.  Sowers, 

249.  33  Leg.  Int.  220 ;  s.  c.  7  W.  N.  C.  313. 

_'  Butler  v.  Butler,  1  Pars.  329.     A  n  Angier  v.   Angier,   63   Penn.   St. 

wilful    desertion,   however,    is    prima  450.     See  Cutler  v.   Cutler,  2  Brewst. 

facie    malicious.     McClurg's    Appeal,  511. 

66  Penn.  St.  366.  "  Boyd's  Appeal,  38  Penn.  St.  241. 
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§  2331.  Cruelty.  If  any  husband,  by  cruel  and  barbarous  treat- 
ment, endangers  his  wife's  life,  or  if  he  offer  such  indignities  to  her 
person  as  to  render  her  condition  intolerable  and  life  burdensome,  and 
thereby  force  her  to  withdraw  from  his  house  and  family,  it  is  ground 
of  divorce,  under  the  act  of  1815.1  So,  the  courts  may  decree  a  divorce, 
with  alimony,  where  the  wife  shall  have,  by  cruel  and  barbarous  treat- 
ment, rendered  the  condition  of  her  husband  intolerable,  or  life  burden- 
some.2 Cruelty,  as  a  ground  of  divorce,  must  be  such  as  to  endanger 
life;  otherwise,  of  indiguities  to  the  person;3  but  a  single  act  of  indig- 
nity, however  coarse  and  rude,  is  not  sufficient ;  nor  are  indignities  pro- 
voked by  the  complaining  party.4  It  has  been  held,  however,  that 
frequent  intoxication,  profane  and  abusive  language,  and  neglect  to 
provide  necessaries,  followed  by  one  act  of  personal  violence,  is  such 
indignity  to  the  person  as  justifies  a  separation,  and  ground  of  divorce.5 
The  husband's  refusal  to  cohabit  with  his  wife,  is  not  ground  of  divorce, 
within  the  statute  ;6  nor  is  the  wife's  denial  of  unrestrained  conjugal 
intercourse.7  To  entitle  a  husband  to  a  divorce,  under  the  act  of  1854, 
he  must  show  either  acts  of  personal  violence  on  the  part  of  the  wife,  or 
such  course  of  barbarous  treatment  as  endangers  his  life  or  health,  and 
renders  cohabitation  unsafe  ;3  that  his  wife  has  become  a  confirmed 
opium-eater,  to  the  neglect  of  her  domestic  duties,  is  not  enough.9  The 
words  "  barbarous  treatment,"  in  the  act  of  1854,  are  to  receive  the 
same  interpretation  as  has  been  placed  upon  that  of  1815;  obstinate 
silence,  laziness  and  wilful  neglect  of  household  duties  on  the  part  of  the 
wife,  do  not  come  within  the  definition.10 

§2332.  Conviction  of  felony.  If  either  of  the  parties  have  been 
convicted  of  a  felony,  and  sentenced  by  the  proper  court,  either  to  the 
county  prison  of  the  proper  county,  or  to  the  penitentiary  of  the  proper 
district,  for  a  term  exceeding  two  years,  it  is  ground  of  divorce,  on  the 
application  of  the  husband  or  wife  of  the  party  so  convicted  and  sen- 
tenced ;u  under  this  statute,  there  must  be  a  sentence,  as  well  as  a  con- 
viction.    The  old  colonial  act  of  1705  provided,  that  a  conviction  of  an 

1  Act  of  1815,  §  1.  "bona  fides  of  the  suit,  will  infer  that 

2  Act  of  1854.  the  refusal  arises  from  incapacity,  and 

3  May  v.  May,  62  Penn.  St.  206.  pronounce  a  decree  of  nullity  of  mar- 
Butler  v.  Butler,  1  Pars.  329.  See  Pat-  riage.  S.  v.  A.,  3  P.  D.  72 ;  s.  c.  18 
erson  v.  Paterson,  3  H.  L.  C.  308.  Alb.  L.  J.  359. 

4  Richards  v.  Richards,  37  Penn.  St.  '  Magill  ».  Magill,  3  Pitts.  25. 
225;    s.   c.    1   Gr.   389.     And  see  Ed-  8  Gordon   v.   Gordon,   48  Penn.   St. 
mond's  Appeal,  57  Penn.  St  232.  226.     Jones   ».   Jones,    66   Ibid.   494. 

5  Doan  o.  Doan,  3  Clark  7.  And  see  Miles  ».  Miles,  76  Ibid  357.  The  act 
Richards  v.  Richards,  6  Luz.  L.  Reg.  9  March  1855,  P.  L.  68,  Purd.  509, 
83.  Johnson  v.  Johnson,  35  Leg.  Int.  has  not  provided  new  grounds  of  di- 
7q#  vorce  ;  it  merely  extends  the  jurisdic- 

•  Eshhach  v.  Eshbach,  23  Penn.  St.  tion.     Gordon  v.  Gordon,  ut  supra. 
343.     But  when,  after    a    reasonable         9  Holland  v.  Holland,  4  Leg.  Gaz. 

time,  it  is  shown,  that  there  has  been  372. 

no  sexual  intercourse  between  the  par-        10  Harris's  Appeal,  2  W.  N.  C.  331. 
ties,  and  that  the  wife  has  resisted  all        "  Act  8  May  1854,  P.  L.  644 ;  Purd. 

attempts,  the  court,  if  satisfied  of  the  509. 


572  DIVOECE. 

unnatural  crime,  by  a  married  person,  should  entitle  the  injured  party  to 
a  divorce,1  but  this  is  fully  supplied  by  the  recent  statute,  where  the  sen- 
tence is  to  a  period  of  imprisonment  exceeding  two  years.  To  constitute 
ground  of  divorce,  however,  the  conviction  must  be  a  final  one ;  whilst 
a  writ  of  error  is  pending  to  the  judgment,  it  is  no  ground  of  divorce.2 

§  2333.  Jurisdiction  in  divorce.  The  jurisdiction  in  cases  of 
divorce  is  exclusively  in  the  court  of  common  pleas  of  the  county  in 
which  the  injured  party  resides  ;3  the  federal  courts  possess  no  such 
jurisdiction.4  The  jurisdiction  is  exclusively  in  the  courts  of  the 
domicil  of  the  parties,  at  the  time  of  the  injury  ;5  but  it  cannot  be 
objected,  after  verdict,  that  the  suit  was  not  brought  in  the  proper 
county.6  The  removal  of  the  domicil  of  the  husband  and  wife  to 
another  state,  is  no  bar  to  proceedings  for  divorce,  for  causes  occurring 
in  this  state,  previously  to  the  removal,  if  she  has  returned  and  resided 
here  for  one  whole  year  prior  to  the  filing  of  her  libel.7  But  it  was 
decided  by  our  supreme  court,  in  an  early  case,  that,  although  the 
original  domicil  and  marriage  of  the  parties  may  have  been  in  this 
state,  our  courts  have  no  jurisdiction  of  a  suit  for  a  divorce,  on  the 
ground  of  the  husband's  desertion,  whilst  domiciled  in  another  state.8 
The  injured  party,  by  acquiring  a  new  domicil,  cannot  subject  the  other 
to  a  foreign  jurisdiction,  without  an  actual  submission  to  it  f  she  must 
seek  redress  in  the  forum  of  the  offender,  unless  the  latter  has  removed 
from  what  was  before  the  common  domicil  of  both.10  Prior  to  these  late 
decisions,  it  had  been  provided  by  statute,  that  our  courts  should  have 
jurisdiction,  on  the  grounds  of  desertion  and  adultery,  though  the  par- 

1  Bradford's  Laws  1714,  p.  41.  whole  year,  before  the  commencement 

2  Vinsant  v.  Vinsant,  13  "West,  of  the  proceedings.  The  act  27  Febru- 
Jurist  13.  ary  1847,  P.  L.  1B9,  Purd.  508,  valid- 

3  Act  of  1815,  §  2.  See  Light  v.  ated  prior  divorces,  for  adultery,  where 
Light,  17  S.  &  R.  273.  the  offence  was  committed  within  the 

4  Barber  v.  Barber,  21  How.  582.  commonwealth,  by  parties  domiciled 
But  they  are  competent  to  enforce  a  in  another  state,  if  they  had  resided 
decree  for  alimony,  made  by  a  state  within  the  state  for  one  year  or  more, 
court,  when  the  defendant  removes  to  8  Dorsey  v.  Dorsey,  7  Watts  349. 
another  state,  to  evade  its  operation.  Ramsey  v.  Ramsey,  5  Leg.  Gaz.  53  ; 
Ibid.  s.  c.  1  Leg.  Chron.  55.  See  MeDermott's 

6  Ramsey  ».  Ramsey,  5  Leg.  Gaz.  53;     Appeal,  8  W.  &  S.  251. 

B.  c.  1  Leg.  Chron.  5.  9  Colvin  v.  Reed,  55  Penn.  St.  375. 
6  Nagle  v.  Nagle,   3  Gr.  155.     The     In  Cheever  v.  Wilson,  7  Wall.  124,  it 

filing  of  an  answer  is  a  waiver  of  such  was  said  by  Swayne,  J.,  that  "  the  pro- 
objection.    Newbold's  Appeal,  2  W.  N.  ceedings  for  a  divorce  may  be  instituted 

C.  472.  where  the  wife  has  adomicil ;  the  place 
'  Hollister  v.  Hollister,  6  Penn.    St.  of  the  marriage,  of  the  offence,  and  the 

449.     The   act  of   1815   requires  that  domicil  of  the  husband,  are  of  no  con- 

the  libellant  shall  be  a  citizen  of  the  sequence."     But  it   must   be   remem- 

state,  and  a  resident  therein  for  at  least  bered,  that,  in  that  case,  the  defendant 

one  year,  prior  to  the  filing  of  the  libel,  appeared  and  put  in  an  answer  ;  and 

But  the  act  8  May  1854,  \  2,  P.  L.  644,  the  language  of  the  learned  judge  must 

Purd.  509,  provides  that  the  word  "cit-  necessarily  be  referred  to  the  case  be- 

izen,"  shall  not  be  construed  to  exclude  fore  the  court. 

any  person  who  shall  have  had  a  bona  la  Reel   v.    Elder,   62  Penn.  St.  308. 

fide  residence  within  the  state,  for  one  And  see  12  Am.  L.  Reg.  210. 
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ties,  at  the  time  of  the  injury,  were  domiciled  in  another  state  ;J  and  on 
that  of  barbarous  treatment,  whether  they  were  domiciled  in  another 
state,2  or  in  a  foreign  country.3  Though  there  is  a  great  conflict  of 
authority  upon  this  subject,  it  appears  to  be  the  better  opinion,  that  a 
state  may  confer  such  jurisdiction,  provided  its  courts  obtain  jurisdic- 
tion of  the  person  of  the  offender,  by  a  service  of  process  within  the  state 
of  the  forum  ;4  on  no  other  theory,  can  these  laws  be  supported.  It  has 
been  held,  that  no  jurisdiction  can  be  acquired  over  a  defendant  actu- 
ally domiciled  in  another  state,  by  a  substituted  service  of  process,  in  the 
mode  prescribed  by  the  statute — that  is,  by  publication  f  a  decree  of 
divorce,  without  personal  service,  has  no  extra-territorial  effect.6  It  has 
been  held,  it  is  true,  that  jurisdiction  may  be  acquired  by  a  personal 
service  of  process  in  another  state  f  but  to  reconcile  the  authorities,  this 
doctrine  must  be  restricted  to  cases  in  which  the  defendant,  after  giving 
cause  of  divorce,  whilst  domiciled  in  this  state,  has  withdrawn  himself 
into  another  jurisdiction;  a  citizen  of  another  state,  who  has  never 
been  within  our  jurisdiction,  cannot  be  subjected  to  it,  by  a  service  of 
process  in  the  state  of  his  domicil.8 

§  2334.  Of  the  libel.  The  act  of  1815  provides,  that  the  husband,  in 
his  own  proper  person,  or  the  wife,  by  her  next  friend,  in  case  of  injury 
which  is  ground  of  divorce,  may  exhibit  a  petition  or  libel  to  the  judges 
of  the  court  of  common  pleas  of  the  proper  county,  where  the  injured 
party  resides,  in  term  time,  or  to  one  of  the  judges  thereof,  in  vacation, 
at  least  thirty  days  before  the  next  term,  setting  forth  particularly  and 
specially  the  causes  of  complaint ;  and  shall,  together  with  such  petition 
or  libel,  also  exhibit  an  affidavit,  on  oath  or  affirmation,  taken  before 
one  of  the  said  judges,  or  a  justice  of  the  peace  of  the  proper  county; 
that  the  facts  contained  in  such  petition  or  libel  are  true,  to  the  best  of 
his  or  her  knowledge  and  belief,  and  that  the  said  complaint  is  not 

1  Act  26  April  1850,  $6,  P.  L.  591  ;  forum,  the  offence  was  there  commit- 
Purd.  509.  This  was  held  not  to  apply  ted,  and  the  defendant,  though  not 
to  parties  domiciled  in  a  foreign  coun-  served  with  process,  was  domiciled 
try.     Bishop  v.  Bishop,  30  Penn.  St.  therein. 

412. .  c  Piatt's  Appeal,  80  Penn.  St.  501. 

2  Act  9  March  1855,  P.  L.  68  ;  Purd.  A  foreign  judgment,  without  service 
509.  of  process  within  the  jurisdiction  of  the 

3  Act  23  April  1858,  P.  L.  450 ;  forum,  or  any  other  notice  of  the  suit 
Purd.  510.  than  a  personal  one,  served  upon  the 

4  See  25  Am.  L.  Reg.  67.  defendant,  in  this  country,  has  no  valid- 
6  Love  v.  Love,  10  Phila.  453.     The     ity  here,  even  of  a  prima  facie  charac- 

same  view  of  the  law  was  taken  by  the  ter.     Bischoff   v.   Wethered,   9    Wall, 

court  of  appeals  of  New  York  ;  in  Peo-  812  ,  _  lT    .  im 

pie  v.  Baker,  19  Alb.  L.  J.  201,  it  was         '  Snyder  v.  Snyder,  1  W.  N.  0.  187. 

decided,  that  a  decree  of  divorce  against  Harvey  v.  Harvey,  2  Ibid.  225.     Keen 

a  non-resident,  obtained  on  a  substituted  v.  Keen,  Ibid.  492. 
service  by  publication,  is  invalid  in  the         8  See  Love  v.  Love,  10  Phila.  453. 

jurisdiction  of  the  defendant's  domicil,  Bischoff  v.   Wethered,    9    Wall.    812. 

even  though   the  law  of  the  domicil  Colvin  v.   Reed,    55    Penn.    St.   375. 

contain  a  similar  provision.     See  Hunt  Reel  v.  Elder,   62   Ibid.   308.     Piatt's 

v.  Hunt,  9  Hun  622;  s.  c.  72  N.  Y.  Appeal,  80  Ibid.  501.     25  Am.  L.Reg. 

217.    In  this  latter  case,  however,  the  193. 
marriage  took  place  in  the  state  of  the 
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made  out  of  levity  or  by  collusion  between  the  said  husband  and  wife, 
and  for  the  mere  purpose  of  being  freed  and  separated  from  each  other, 
but  in  sincerity  and  truth  for  the  cause  mentioned  in  said  petition  or 
libel.1  And  the  like  proceedings  may  be  had,  where  the  marriage  is 
absolutely  void,  by  reason  of  one  of  the  parties  having  a  husband  or 
wife  living,  at  the  time  of  contracting  the  same.2  The  libel  must  be 
sworn  to,  in  the  form  prescribed  by  the  statute ;  an  affidavit,  that  the 
facts  therein  set  forth  are  true,  is  not  sufficient.3  Though  the  statute 
provides  that  the  affidavit  shall  be  made  before  a  judge  or  justice  of  the 
peace,  it  has  been  held  to  be  sufficient,  to  make  the  oath  before  a  notary- 
public  ;4  the  act  of  1864  having  conferred  upon  notaries  the  like  power 
to  take  depositions  and  affidavits  that  is  possessed  by  any  judge  or  justice 
of  the  peace  within  the  commonwealth.5  A  libel  for  divorce  on  the 
ground  of  desertion,  may  be  filed  at  any  time  after  the  expiration  of  six 
months  from  the  time  of  the  offence  committed,  but  a  final  decree  cannot 
be  made  until  the  lapse  of  two  years  from  the  time  of  such  desertion.6 

§  2335.  The  libel  must  contain  a  positive  averment  of  a  marriage 
between  the  parties.7  It  is  sufficient,  however,  to  set  forth  the  cause  of 
complaint,  without  specifying  time,  place  or  circumstances  ;8  a  general 
allegation  of  cruel  and  barbarous  treatment  is  sufficient  in  the  libel.9 
So,  in  a  libel  for  divorce,  on  the  ground  of  adultery,  it  is  not  indispen- 
sable, to  name  the  particeps  eriminis;  but  if  the  libel  charge  adultery 
with  A.  and  other  lewd  women  unknown,  the  party  will  be  confined  to 
evidence  of  acts  of  adultery  with  A.,  if  the  names  of  the  other  women 
become  known  to  the  libellant,  before  the  trial,  unless  she  give  a  written 
specification  thereof,  with  the  times,  places  and  attendant  circumstances, 
without  requisition.10  If  the  libel  charge  the  causes  of  complaint  in  other 
terms  than  those  used  in  the  statute,  they  must  be  equivalent,  or  it  is 
fatally  defective;11  it  is  not  sufficient  to  charge  "indignities  to  the  per- 
son," with  a  specification  of  the  various  acts  thereof;  the  libel  must  aver 
"  cruel  and  barbarous  treatment, "  in  the  words  of  the  statute  ;12  but  a 
recital  of  extraneous  matters  will  be  disregarded  as  surplusage.13     There 

1  Act  of  1815,  I  2.  6  Act  26  April  1850,  |  5,  P.  L.  591 : 

2  Act   14  April   1859,   P.   L.   647 ;     Purd.  509. 

Purd.  510.     In  such  case,  the  proceed-  7  Brinckle  v.  Brinckle,  4  Leg.  Gaz. 

ings  must  be  in  the  form  prescribed  by  180.     The  statement  of  an  agreement 

the  act  of  1815.     Howard  v.  Lewis,  6  to  marry  is  not  sufficient;  if  such  agree- 

Phila.  50.  ment  per  verbd  de  prcesenti  amount  to 

3  Hoffman  v.  Hoffman,  30  Penn.  St.  ah  actual  marriage  in  law,  such  actual 
417.  marriage  must  be  averred,  or  the  libel 

4  Garratt  v.  Garratt,  4  W.  N.  C.  240.  is  demurrable.  Brinckle  v.  Brinckle, 
The  contrary  was  decided  in  Reeves  v.  10  Phila.  1. 

Reeves,  34  Leg.  Int.  115.     But,  at  all         8  Hancock's   Appeal,   64   Penn.  St. 

events,  if  the  affidavit  have  been  sworn  470.     Realf  v.  Realf,  77  Ibid.  3 1 . 

to  before  a  notary,  the  court  will  per-         °  Breinig  v.  Breinig,  26  Penn.  St.161. 

mit  an  amendment  of  the  jurat,  nunc        10  Garrat    v.    Garrat,  4  Yeates  244. 

pro   time.      Cumpston    v.   Cumpston,  Ewing  ».  Ewing,  2  Phila.  371. 

4  W.  N.  C.  184.     Reeves  v.  Reeves,  3        u  Edwards  v.  Edwards,  9  Phila.  617. 

Ibid.  558.  "  Schlicter  v.  Schlicter,  10  Phila.  11. 

5  Act  10  August   1864,  P.  L.  962 ;  Pennington  v.  Pennington,  Ibid.  22. 
Purd.  1097.  13  Moore  v.  Moore,  7  Phila.  308. 
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is  one  exception,  however,  to  the  general  rule,  that  the  cause  of  com- 
plaint may  be  stated  in  general  terms,  namely,  where  the  marriage  was 
procured  by  fraud,  force  or  coercion ;  in  such  case,  the  facts  must  be 
specially  set  forth.1 

§  2335.  The  following  form  of  libel  has  been  in  use  for  many  years  in 
the  courts  of  Philadelphia;  it  alleges  desertion,  but  may  readily  be 
adapted  to  other  causes  of  complaint  :2 

To  tbe  Honorable  the  Judges  of  the  court  of  Common  Pleas  for  the 
county  of  Philadelphia. 

The  libel  of  A.  B.,  by  her  next  friend,  C.  D.,  respectfully  showeth : 

That  your  libellant,  on  the day  of 18 — ,  was  contracted  in 

matrimony  and  lawfully  married  to  a  certain  G.  B.,  and  from  that  time 

until  the day  of  ■ 18 — ,  lived  and  cohabited  with  the  said  G.  B. 

as  his  wife,  and  as  such  was  owned  and  acknowledged  by  him,  and  so 
deemed  and  reputed  by  hor  neighbors  and  acquaintances.  And  although, 
by  the  laws  of  God,  as  well  as  by  their  mutual  vows  and  faith  plighted 
to  each  other,  they  were  bound  to  that  uniform  constancy  and  regard 
which  ought  to  be  inseparable  from  the  marriage  state,  yet,  so  it  is,  that 
the  said  G.  B.,  from  the day  of 18 — •,  hath  wilfully  and  ma- 
liciously deserted  and  absented  himself  from  the  habitation  of  this 
libellant,  without  any  just  or  reasonable  cause,  and  hath  hitherto  per- 
sisted in  such  desertion,  and  still  doth  continue  to  absent  himself  from 
the  said  libellant :  Wherefore,  your  libellant,  further  showing  that  she  is 
a  citizen  of  the  state  of  Pennsylvania,  and  hath  resided  therein  for 
upwards  of  one  whole  year  previously  to  the  filing  of  this  her  libel,  prays 
your  honors,  that  a  subpoena  may  issue  forth  to  summon  the  said  G.  B. 

to  appear  in  this  honorable  court,  at term  next,  to  answer  the 

complaint  aforesaid :  And  also  that  a  decree  of  this  honorable  court 
may  be  made,  for  the  divorcing  of  him,  the  said  G.  B.,  from  the  society, 
fellowship  and  company  of  this  libellant,  in  all  time  to  come,  and  her, 
the  libellant,  from  the  marriage  bond  aforesaid,  as  if  she  had  never  been 
married,  or  as  if  the  said  G.  B.  were  naturally  dead.  And  this  libellant, 
as  in  duty  bound,  will  ever  pray,  &c. 

A.  B.  by  her  next  friend  C.  D. 

The  above  named  A.  B.,  being  duly  sworn,  saith,  that  the  facts  con- 
tained in  the  above  libel  are  true,  to  the  best  of  her  knowledge  and  belief; 
and  that  the  said  complaint  is  not  made  out  of  levity,  or  by  collusion 
between  her  and  the  said  G.  B.,  and  for  the  mere  purpose  of  being  freed 
and  separated  from  each  other,  but  in  sincerity  and  truth  for  the  causes 
mentioned  in  her  said  libel.  A.  B. 

Sworn  and  subscribed,  &c. 

§  2336.  If  the  wife  be  a  lunatic  or  non  compos  mentis,  the  libel  may 
be  exhibited  by  any  relative  or  next  friend,  and  the  affidavit  may  be 
made  by  him ;  but  the  fact  of  the  lunacy,  and  such  circumstances  as 

1  Hoffman  v.  Hoffman,  30  Penn.  St.  Justice  (8th  ed.)  573.  Dunlap's  Forma 
417.  405.     Smith's  Forms  297,  303-6. 

2  For  other  precedents,  see  Binns's 
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may  be  sufficient  to  satisfy  the  mind  of  the  court  as  to  the  truth  of  the 
allegation,  must  be  set  forth  in  the  petition.1  Where  a  woman  institutes 
a  suit  for  nullity  of  marriage,  under  the  act  of  1859,  she  cannot  sue  in 
her  maiden  name ;  she  must  sue,  as  a  wife,  by  her  next  friend.2  If 
it  appear  that  the  plaintiff's  next  friend  was  dead,  at  the  institution 
of  the  suit,  another  may  be  substituted.3  And  the  libel  itself  may 
be  amended,  so  that  it  introduce  no  new  cause  of  action  ;4  it  may  be 
amended,  after  a  reference  to  an  examiner,  if  he  has  not  entered  upon 
his  duties,  and  the  respondent  will  not  be  prejudiced  ;5  but  not  after  the 
filing  of  the  examiner's  report.6  Nor  can  a  libel  charging  adultery  be 
amended,  by  adding  a  charge  of  desertion ;  it  is  a  different  cause  of 
action.7 

§  2337.  Of  the  subpoena.  The  statute  provides  that,  upon  exhibit- 
ing the  libel,  a  subpoena  shall  issue,  signed  by  one  of  the  judges,  directed 
to  the  party  complained  against,  commanding  him  or  her  to  appear  at 
the  next  or  any  subsequent  court  of  common  pleas,  to  answer  the  said 
petition  of  libel.8  In  practice,  the  libel  is  presented  to  one  of  the  judges, 
who  indorses  thereon  his  allocatur,  in  the  following  or  an  equivalent 

form:  "Let  a  subpoena  issue,  returnable  to  the  first  Monday  of :" 

to  which  he  affixes  his  name  or  initials ;  and  a  subpoena  is  thereupon 
issued  by  the  prothonotary,  in  the  following  form : 

County  of  Philadelphia,  ss.  The  commonwealth  of  Pennsylvania  to 
G.  B.,  greeting :  Whereas,  A.  B.,  by  her  next  friend,  C.  D.,  did,  on  the 

day  of 18 — ,  prefer  her  petition  to  our  judges  of  our  court 

of  common  pleas  No.  — ,  for  the  city  and  county  of  Philadelphia,  pray- 
ing, for  the  causes  therein  set  forth,  that  she  might  be  divorced  from  the 
bonds  of  matrimony  entered  into  with  you,  the  said  G.  B. :  We  do,  there- 
fore, command  you,  the  said  G.  B.,  that,  setting  aside  all  other  business 
and  excuses  whatsoever,  you  be  and  appear  in  your  proper  person,  before 
our  judges,  at  Philadelphia,  at  our  said  court  of  common  pleas  No.  — , 

there  to  be  held  for  the  city  and  county  of  Philadelphia,  on  the 

Monday  of • —  next,  to  answer  the  petition  or  libel  of  the  said  A.  B., 

and  show  cause,  if  any  you  have,  why  the  said  A.  B.  should  not  be 
divorced  from  the  bonds  of  matrimony,  agreeable  to  the  act  of  the 
general  assembly  in  such  cases  made  and  provided  :  and  hereof  fail  not. 
Witness  the  honorable  J.  B.  L.,  president  of  our  said  court,  at  Philadel- 

Act  13  April  1843,  \  8,  P.  L.  235  ;  quently  fall  into  great  confusion. 

Purd.  512.  »  Lindemuth  v.   Lindemuth,  3  Leg. 

2  Howard  v.   Lewis,    6    Phila.   50.  Opin.  242. 

Whilst  this   case   is,   doubtless,   good  *  Grove's  Appeal,  37  Penn.  St.  443. 

law,  as  to  the  actual  point  in  decision,  6  Toone  v.  Toone,  10  Phila.  174. 

the  opinion  of  the  learned  judge  is  in  6  Pierie  v.  Pierie,  7  Phila.  405. 

direct  conflict  with  that  of  the  judges  7  Matthews  v.  Matthews,  6  W.  N.  0. 

of  the  supreme  court,  in  Parker's  Ap-  147. 

peal,  44  Penn.  St.  310,  and  Walter's  8  Act  of  1815,  §2.     Under  the  act 

Appeal,    70    Ibid.    393.     See    supra,  17  April  1869,  P.  L.  1187,  the  subpoena, 

I  2325  n.     In   attempting  to  get  rid  of  in    Lancaster   county,  must   be   made 

the  principles  of  the  eunon  law,  which,  returnable    to    the     next    return-day. 

like  the  common  law,  is  the  accretion  Hinkle  v.  Hinkle,  5  L.  Bar,  21  Feb. 

of   the  wisdom    of    ages,   courts   fre-  1S74. 
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phia,  the day  of  ■ ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  seventy .  W.  B.  M.,  Prothonotary. 

If  the  subpoena  be  quashed,  another  may  issue  on  the  original 
petition.1 

§  2338.  Service  of  the  subpoena.  The  statute  provides  that  the 
subpoena  shall  be  personally  served  on  the  party  defendant,  wherever 
found,  or  that  a  copy  shall  be  given  to  him  or  her,  fifteen  days  before  the 
return  of  the  same.2  The  law  requires  actual  personal  service;  it  contem- 
plates an  adverse  proceeding ;  and,  therefore,  an  acceptance  of  service 
will  not  be  recognised,  but  will  be  deemed  evidence  of  collusion;3  a  ser- 
vice at  the  defendant's  dwelling-house  is  insufficient.4  Where  the  subpcena 
is  returned  "served,"  it  must  be  accompanied  by  an  affidavit  of  the 
officer  by  whom  the  service  has  been  made,  particularly  setting  forth 
how  such  service  was  made,  whether  on  the  defendant  personally,  op 
otherwise,  and  the  time  when  served.6  Though  advisable,  a  service  by- 
the  sheriff  is  not  essential,  as  personal  service  by  any  one,  accompanied 
by  the  proper  affidavit,  is  all  that  the  statute  requires.6  A  personal 
service  in  another  state  will  confer  jurisdiction/ 

§  2339.  If,  upon  the  return  of  the  subpoena,  proof  shall  be  made  that 
the  party  could  not  be  found  in  the  county,  an  alias  subpoena  shall  issue, 
returnable  the  first  day  of  the  next  or  any  subsequent  term.  And  if,  on 
the  return  of  the  alias  subpoena,  proof  shall  be  made  that  the  party  could 
not  be  found  in  the  county,  the  sheriff  shall  cause  notice  to  be  published 
in  one  or  more  newspapers,  printed  within  or  nearest  to  the  said  county, 
for  four  weeks  successively,  prior  to  the  first  day  of  the  then  next  term 
of  said  court,  requiring  the  said  party  to  appear  on  the  said  day,  to 
answer  to  the  said  complaint;  at  which  term,  or  any  subsequent  term, 
the  same  proceedings  shall  be  had  as  in  case  of  a  personal  service.8 
Our  rule  of  court  ordains,  that  where  the  first  subpcena  is  returned  non 
est  inventus  (which  return  shall  only  be  made  to  the  first  day  of  the  next 
term  after  the  filing  of  the  libel),  an  alias  bubpmna  shall  issue,  returnable 
to  the  next  regular  term ;  and  if  the  second  subpoena  is  returned  non 
est  inventus,  the  prothonotary  shall  issue,  on  the  application  of  the  libel- - 
lant,  an  order  on  the  sheriff,  directing  him  to  publish,  once  a  week  for  ■ 
four  weeks,  notice  to  the  respondent,  in  the  manner  now  used  and  accus- 
tomed by  the  practice  of  the  court,  in  the  Legal  Intelligencer  and  two  ■ 
daily  newspapers,  and  make  his  return  to  such  order,  on  the  first  day  of 
the  next  term  after  such  publication.9 

§  2340.  Proceedings  ex  parte.  If  the  defendant  do  not  appear 
within  twenty  days  after  the  return-day,  where  there  has  been  a  per- 
sonal service  of  the  subpcena,.  or  after  two  returns  of  non  est  inventus  and 

1  Hinkle  v.  Hinkle,  3  Luz.  L.  Reg.         a  Keen  v.  Keen,  2  W.  N.  C.  492. 
144  '  Snyder  v.  Snyder,  1  W.  N.  C.  187. 

2  Act  of  1815,  2-2.  Harvey  v.  Harvey,  2  Ibid.  225.    But 

3  Eccles   v.  Eoeles,  Common  Pleas,  see  Love  v.  Love,  10  Phila.  453. 
Phila.,  2  July  1853.  MS.  8  Act  of  1815,  \  3 

1  Bogia  v.  Bogia,  1  W.  N_  C.  96.  9  Rule  xvi.  \  55. 

5  Rule  xvi.  $  52. 
VOL.  II. — 37 
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publication,  or  if,  after  an  appearance,  and  thirty  days'  notice  of  a  rule 
to  answer,  no  answer  is  put  in,  the  libellant  may  proceed  ex  parte}  The 
rule  to  answer  is  to  be  served  by  the  sheriff,  and  proved  in  the  same  way 
as  is  directed  in  relation  to  the  subpoena,  unless  such  rule  be  served  upon 
the  respondent's  attorney  of  record.2  Where  the  libellant  proceeds  ex 
parte,  after  a  service  of  process,  he  or  she  must  give  twenty  days'  notice 
of  the  time  and  place  of  taking  testimony,  by  service  in  the  same  man- 
ner as  is  provided  for  the  subpoena;  or,  if  the  respondent  cannot  be 
served,  then  by  public  advertisement,  twice  in  the  Legal  Intelligencer, 
and  for  fifteen  days  in  one  daily  newspaper  of  the  county  of  Philadel- 
phia.3 And  in  such  case,  copies  of  the  interrogatories  filed  and  a  memo- 
randum of  the  names  of  the  witnesses  proposed  to  be  examined,  with 
their  residences  and  business,  as  distinctly  and  precisely  as  is  practica- 
ble, under  all  the  circumstances  of  the  case,  must  be  posted  in  the  office 
of  the  prothonotary,  in  a  conspicuous  place,  at  least  ten  days  before  the 
examination  takes  place :  and  no  witness  shall  be  examined  whose  name, 
residence  and  business  is  not  contained  in  such  memorandum ;  and  no 
examination  can  take  place,  until  the  examiner  be  satisfied  that  the  rule 
has  been  strictly  complied  with,  which  the  prothonotary  must  also  cer- 
tify to  the  court.4  And  before  decree,  a  rule  to  show  cause  why  a 
divorce  should  not  be  granted,  must  be  taken,  and  published  twice  suc- 
cessively in  the  Legal  Intelligencer,  and  in  two  daily  newspapers,  desig- 
nated by  the  court,  at  least  twice  a  week  for  two  weeks,  before  the 
divorce  is  decreed.5  These  rules  make  ample  provision  for  notice  to 
the  respondent  of  the  several  proceedings  in  the  cause  ;6  and  he  will  be 
allowed  to  come  in,  at  any  stage  thereof,  and  take  defence,  on  proof  that 
he  is  in  no  default.7  And  even  after  a  decree,  which  has  been  obtained 
ex  parte,  the  court  has  power  to  vacate  it,  and  let  the  respondent  into  a 
defence.8 

§  2341.  Appearance  and  hearing.  If  the  defendant  appear,  for 
which  ten  days  after  the  return  of  the  subpoena  are  allowed,  the  libellant 
may  enter  a  rule  to  answer,  within  thirty  days  after  a  service  thereof;9 
and  on  the  coming  in  of  the  answer,  if  neither  of  the  parties  demand  an 
issue,  the  court  may  proceed  to  inquire  and  decide  upon  the  case,  in  the 
presence  of  the  parties,  or,  if  either  of  them  will  not  attend,  then,  ex 
parte,  by  the  examination  of  witnesses,  or  interrogatories,  exhibits  or 

1  Act  of  1815,  p.  Rulexvi.  \\  53,  8  Boyd's  Appeal,  38  Penn.  St.  241. 
54,  58.  Smith  v.  Smith,  3  Phila.  489.     Wana- 

2  Rulexvi.  §53.  maker  v.   Wanamaker,  10   Ibid.  466. 
8  Ibid.  §  54.  The  court  may  vacate  a  decree  obtained 

4  Ibid.  \\  57,  58,  60.  by  fraud,  though  a  subsequent  marriage 

5  Ibid.  \  61.  has  been  contracted  on  the  faith  of  it, 
6_The  rule  requiring  a  posting  of  the     and  issue  born.     Allen  v.  Maclellan, 

notice  in  a  conspicuous  place,  is  per-  12  Penn.  St.  328.     So,  the  court  may 

sistently  violated.     No  person  can  find  vacate    a    decree,   surreptitiously   ob- 

the  same,  unless  well  acquainted  with  tained,  after  the  death  of  the  husband, 

the  usages  of  the  office.  Peterson  v.  Peterson,  6  W.  N.  C.  449. 

'  Paulding  v.  Paulding,  1  W.  N.  C.         9  Rule  xvi.  g  53. 
159.     Clawson  v.  Clawson,  2  Ibid.  49. 
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other  legal  proofs  had  either  before  or  at  the  hearing.1  The  answer 
must  be  entitled  as  the  original  libel  ;2  the  respondent  cannot  both 
answer  and  demur  at  the  same  time.3  The  answer  should  be  a  brief  and 
simple  negative  of  the  facts  alleged  in  the  libel ;  or,  if  desertion  be  alleged, 
a  clear  and  precise  assignment  of  the  causes,  why  the  respondent  had 
absented  herself  from  the  common  habitation,  and  a  denial  that  such 
absence  was  a  wilful  and  malicious  abandonment  of  the  marital  duties ; 
a  responsive  allegation,  in  the  form  of  articles,  according  to  the  practice 
of  the  English  ecclesiastical  courts,  will  not  be  admitted.4  When  the 
case  is  ready  for  a  hearing,  on  an  answer  not  demanding  a  jury  trial, 
the  libellant  must  file  interrogatories  to  be  propounded  to  witnesses, 
before  an  examiner,  to  be  appointed  by  the  court.5  A  copy  of  such 
interrogatories,  must  be  served  on  the  respondent,  at  least  ten  days  before 
the  examination  of  the  witnesses ;  and  the  respondent  may  file  cross- 
interrogatories,  at  any  time  before  the  expiration  of  the  ten  days.  If 
the  respondent  desire  to  examine  witnesses,  he  or  she  may  file  interroga- 
tories in  the  same  manner,  giving  the  same  notice,  and  the  libellant  may, 
in  like  manner,  file  cross-interrogatories  ;6  the  respondent  may  file  inter- 
rogatories, after  the  plaintiff  has  closed  his  case  before  the  examiner.7 
Accompanying  all  copies  of  interrogatories,  there  must  be  a  memoran- 
dum of  the  names  of  the  witnesses  proposed  to  be  examined,  with  their 
residences  and  business,  as  distinctly  and  precisely  as  practicable,  under 
all  the  circumstances  of  the  case;  and  no  witness  can  be  examined  whose 
name,  business  and  residence  is  not  contained  in  such  memorandum.8 

§  2342.  In  taking  examinations  in  proof  of  the  cause  of  divorce,  the 
examiner  must  require  of  all  the  witnesses  precise  details  of  the  facts 
proving  the  charges  ;  and  must  not  return  general,  affirmative  or  nega- 
tive answers  to  the  questions  propounded  in  the  interrogatories.9  It  is  not 
sufficient  for  the  witnesses  to  testify  in  the  words  of  the  statute ;  they 
must  state  the  particular  facts,  on  a  question  of  desertion  ;10  so,  where 
the  charge  is  cruelty,  the  witnesses  must  testify  to  facts,  not  merely 
to  opinions;  especially,  when  nearly  related  to  the  party  injured;11  the 
opinions  of  witnesses  as  to  probable  effect  of  the  husband's  conduct,  are 
inadmissible.12  The  examiner  is  not  required  to  put  the  cross-interroga- 
tories to  the  witnesses,  until  all  the  interrogatories-in-chief  have  been 
answered.13  When  the  examiner's  report  is  laid  before  the  court,  the 
prothouotary  is  required  to  append  thereto,  the  libel,  answer,  interroga- 
tories, rules  and  all  entries  made  in  the  case ;  and  also,  if  the  proceed- 
ings are  ex  'parte,  to  certify  that  a  copy  of  the  interrogatories,  with  the 

1  Act  of  1815,  I  2.     A  rule  to  take         6  Ibid.  §  57. 

'  ''  Bronson  v.  Bronson,  4  Brewst.  394. 


depositions    may    be    granted,   before 
the  return  of  the  subpoena.     Anon.,  1 


8  Rule  xvi.  §  57. 


Yeates  404.     For  form  of  interrogate-         9  Ibid.  1 59. 
ries,  see  Dunlap's  Forms  414.  10  Bishop  v.  Bishop,  30  Penn.  St.  412. 

2  Brinckle  v.  Brinckle,  1   "W.  N.  C.        "  Edmond's  Appeal,   57   Penn.    St. 
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232. 


3  Ewing  v.  Ewing,  2  Phila.  371.  12  Richards  v.  Richards,  37  Penn.  St. 

4  Butler  v.  Butler,  1  Pars.  329.  225. 

•  Rule  A  1 56.  I3  Zane  v.  Zane,  1  W.  N.  C.  123. 
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names,  residences  and  business  of  the  several  witnesses,  was  duly  posted 
in  his  office.1 

§  2343.  Bill  of  particulars.  As  the  libel  may  state  the  cause  of 
complaint  in  general  terms,  it  is  frequently  advisable,  that  the  respondent, 
before  proceeding  to  a  hearing,  should  be  furnished  with  a  specification 
of  times,  places  and  circumstances.  This  is  now  regulated  by  an  act  of 
assembly,  which  provides  that  the  respondent  may,  at  any  time  after  the 
return-day  of  the  subpoena,  enter  a  rule  upon  the  libellant  to  furnish  a 
bill  of  particulars  of  the  cause  of  action,  as  set  forth  in  the  petition 
filed ;  and  if  the  same  be  not  furnished,  within  thirty  days  after  service 
of  notice  of  the  rule,  the  court  is  required  to  enter  a  decree  of  nonpros. ; 
but  the  time  may  be  extended,  on  cause  shown.2  If  the  libel  charge  the 
ground  of  divorce  in  general  terms,  the  defendant  is  entitled  to  a  speci- 
fication of  persons,  times  and  circumstances  ;3  so,  notice  ought  to  be 
given  that  between  two  certain  dates,  certain  acts  of  cruelty,  &c,  are 
intended  to  be  proved,  under  the  general  allegations  of  the  libel.4  So, 
if  the  libel  charge  adultery,  the  respondent  is  entitled  to  a  specification 
of  times,  places  and  attendant  circumstances,  and  the  names  of  the 
persons  with  whom  the  adultery  is  alleged  to  have  been  committed,  if 
known  to  the  libellant.5  And  if  the  libel  state  a  marriage  in  a  certain 
month  and  year,  the  respondent  is  entitled  to  a  specification  of  the  par- 
ticular time,  manner,  &c.6  And  so  also,  if  the  respondent  set  up  cruel 
and  barbarous  treatment,  in  justification  of  a  desertion,  the  libellant  is 
entitled  to  a  specification.7 

§  2344.  Demand  of  issue.  The  statute  provides  that,  if  either  of  the 
parties  shall  desire  any  matter  of  fact,  that  is  affirmed  by  the  one  and 
denied  by  the  other,  to  be  tried  by  a  jury,  an  issue  shall  be  formed,  and 
the  same  shall  be  tried  accordingly  ;s  this  is  done,  by  adding  to  the 
answer  the  words  "and  of  this  the  respondent  puts  himself  upon  the 
country."  A  defendant  will  be  allowed  to  amend,  by  the  demand  of  an 
issue,  notwithstanding  his  neglect  to  do  so,  by  answer,  if  the  application 
be  made  in  a  reasonable  time  ;9  a  demand  for  an  issue  made  at  a  second 
meeting  before  the  examiner,  is  in  time.10  It  has  been  held,  to  be  too 
late  to  demand  an  issue,  after  the  plaintiff  has  been  put  to  trouble  or 
expense  in  taking  testimony  before  an  examiner  ;u  it  may  be  allowed, 
however,  on  payment  of  costs.12  But  it  is  too  late,  after  the  filing  of 
the  examiner's  report,  and  when  the  court  is  about  to  make  a  final 

1  Kule  xvi.  <S  60.  mer,  1  Pears.  539. 

2  Act  25  May  1878,  P.  L.  156 ;  6  Brinckle  v.  Brinckle,  1  W.  N.  C. 
Purd.  2111.  113. 

3  Edwards  v.  Edwards,  9  Phila.  617.         '  Butler  v.  Butler,  1  Pars.  329. 

4  Steele  v.  Steele,  1  Dall.  409.  8  Act  of  1815,  §  2. 

'-  Garrat  y.  Garrat,   4  Yeates  244.  9  Magill's  Appeal,  59  Penn.  St.  430. 

As  to  what  is  a  sufficient  specification,  10  Derringer  v.   Derringer,  8   Phila. 

see  Realf  v.  Realf,  77  Penn.  St.  31.  269. 

If  the  defendant  set  up  adultery,  by  "  Richards  ».   Richards,   5  Luz.  L. 

way   of   recrimination,   she   must,   in  Reg.  237. 

like  manner,  if  required,  give  a  bill  of  "  Fougeray  v.  Fougeray,  5  W.  N.  C. 

particulars,    specifying    times,    places  38. 
and    circumstances.     Weimer  v.  Wei- 
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decree.1  And  a  demand  for  an  issue  cannot  be  made,,  when  the  case 
is  referred  back  to  the  examiner  for  further  testimony  ;2  nor  where  the 
respondent,  after  a  report,  has  obtained  a  rule  to  take  testimony  on  her 
part,  which  she  subsequently  abandoned;3  nor  on  the  hearing  of  a  rule 
for  a  divorce.4  Where  an  issue  is  directed,  the  form  of  it  is  in  the  dis- 
cretion of  the  court ;  it  is  enough,  that  it  gives  the  party  a  full  and  fair 
opportunity  to  prove  all  the  facts  of  the  case.5 

§  2345.  Temporary  alimony  and  expenses.  As  the  husband, 
whilst  the  marriage  contract  is  undissolved,  is  liable  for  the  wife's 
support,  and  is  bound  to  furnish  her  with  necessaries,  it  is  the  uniform 
practice,  if  the  wife  has  no  separate  estate,  in  a  suit  for  divorce,  whether 
she  be  libellant  or  respondent,  to  make  an  order  for  maintenance  pen- 
dente lite,  and  expenses.6  But  temporary  alimony  will  not  be  granted, 
where  the  wife  has  separated  herself  from  her  husband,  and  he  is  unable 
to  provide  for  her  separate  support;7  nor  where  the  wife  has  a  suffi- 
cient separate  income  ;8  nor  where  it  is  clearly  shown  that  the  wife  is 
living  in  a  state  of  adultery,  if  the  husband  be  in  no  default.9  And,  if 
the  husband  have  provided  a  residence  for  the  wife,  he  cannot  be  made 
liable  for  the  boarding  of  herself  and  witnesses,  at  an  inn,  during  the 
trial,  without  a  prior  order  of  the  court.10  A  rule  for  alimony  pendente 
lite  will  not  be  granted  until  after  the  return-day  of  the  subpoena;11  nor 
will  such  order  be  made  merely  on  affidavit ;  there  must  be  depositions 
taken  as  to  the  husband's  ability  ;12  and  it  must  be  shown  that  the  wife 
has  no  separate  estate  ;13  but,  on  such  application,  the  court  will  not  go 
into  the  merits.14  The  amount  of  temporary  alimony  is  to  be  regulated 
by  the  fortune  of  the  husband,  and  the  social  standing  of  the  parties  ;15 
it  cannot,  however,  exceed  one-third  of  the  husband's  annual  profits  or 
income.16   In  Philadelphia,  the  ordinary  allowance  for  counsel-fees  is 

1  Allison  v.  Allison,  46  Penn.  St.  v.  Melizefc,  1  Para.  78.  Reeves  v.  Reeves, 
321.  Newbold's  Appeal,  2  W.  N.  C.  1  W.  N.  C.  123.  Banes  v.  Banes,  3 
472.     It  may  be  allowed,  however,  as     Brewst.  612. 

a  matter  of  grace,  if  the  court  think  '  Wait  v.  Wait,  7  Leg.  Gaz.   382 ; 

there   is   a    proper   case   for   a   jury.  s.  c.  23  Pitts.  L.  J.  57. 

Mann  v.  Mann,  2  W.  N.  C.  50.     '  "  Toole  v.  Toole,  1  W.  N.  C.  96. 

2  Mattson  v.  Mattson,  1  W.  N.  C.  9  Stoch  v.  Stoch,  2  W.  N.  C.  336. 
414.  A  case  will  not  be  referred  back  Griffin  v.  Griffin,  21  How.  Pr.  364 ;  s.  c. 
to  the  examiner,  where  the  respondent  23  Ibid.  189. 

has  had  ample  opportunity  to  produce        10  Graves  v.  Cole,  19  Penn.  St.  171. 
his  testimony,  but  has  elected  to  rely        "  Slocum  v.  Slocum,  2  Phila.  217. 
on  the  weakness  of  the  libellant's  case.        12  Lilly  v.  Lilly,  1  W.  N.  C.  160. 
Candy  v.  Candy,  9  Phila.  516.  13  Miller  v.  Miller,  1  W.  N.  C.415. 

3  Lynch  v.  Lynch,  7  Luz.  L.  Reg.  "  Kline  v.  Kline,  1  Phila.  383.  But, 
69.  it  seems,  that  temporary  alimony  and 

4  Shay  v.  Shay,  9  Phila.  521.  expenses  will  not  be  allowed,  unless  the 

5  Waldron  v.  Waldron,  55  Penn.  St.  existence  of  the  marital  relation  be  ad- 
231.  mitted,  or  proved  to  the  satisfaction  of 

6  Denton  v.  Denton,  1  Johns.  Ch.  the  court.  Collins  v.  Collins,  71  N.  Y. 
364.     Wood  v.   Wood,   2   Paige   108.  269. 

Osgood  v.  Osgood,  Ibid.  621.    Purcell       15  Ellis  v.  Ellis,  2  W.  N.  C.  49. 

v.  Purcell,  3  Edw.  Ch.  194.    Breinig  v.        16  McClurg's  Appeal,   66  Penn.   St. 

Breinig,  26   Penn.   St.   161.     Melizet     366. 
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thirty-five  dollars ;  but  it  is  sometimes  much  larger,  under  peculiar  cir- 
cumstances. If  the  husband  be  respondent,  the  order  will  be  enforced 
by  attachment ;  if  libellant,  by  staying  proceedings  until  it  be  complied 
with ;  but,  in  order  to  obtain  an  attachment,  it  must  be  shown  that  he 
is  of  ability  to  pay.1  Such  interlocutory  order,  however,  does  not  create 
a  lien  upon  the  defendant's  real  estate.2 

§  2346.  Trial  and  evidence.  An  issue  of  fact  having  been  formed, 
the  cause  is  placed  on  the  trial-list,  and  tried  in  the  usual  course.3  On 
the  trial  of  the  issues,  the  libellant  may  suffer  a  nonsuit  ;4  but  such  non- 
suit may  be  taken  off,  on  the  ground  of  surprise  ;5  the  suit  can  only 
be  discontinued,  by  express  leave  of  court  f  in  a  proper  case,  however,  a 
discontinuance  may  be  allowed  to  be  entered  nunc  pro  tunc.7  A  convic- 
tion of  adultery  in  a  criminal  court,  is  evidence  in  a  suit  for  divorce  on 
the  same  ground  ;8  but  the  wife's  confession  is  not  sufficient  proof, 
unless  corroborated  ;  nor  is  the  confession  of  the  alleged  paramour,  unless 
communicated  to,  and  confirmed  by  her  ;9  and  the  court  will  not  make 
a  decree,  on  the  uncorroborated  confession  of  the  defendant.10  The  act 
of  1869  has  not  affected  the  competency  of  husband  and  wife,  as  wit- 
nesses for  or  against  each  other;11  but  the  act  of  187G  has  provided, 
*h*t  where  there  has  been  a  personal  service  of  the  subpoena,  and  the 
respondent  appears  and  defends,  either  of  the  parties  may  testify  in  his 
or  her  own  behalf.12  As  a  consequence  of  this  legislation,  where  the 
respondent  has  not  been  personally  served,  and  does  not  appear,  the 
libellant  is  not  a  competent  witness  in  his  own  behalf;13  and  neither 
husband  nor  wife  can  be  compelled  to  testify  against  themselves.14  .  And 
though  the  statute  has  made  them  competent  witnesses  in  their  own 
behalf,  yet  the  court  will  not  make  a  decree  on  the  uncorroborated  testi- 
mony of  a  party.15 

§  2347.  Defences.  The  statute  provides  that,  in  a  suit  for  divorce  on 
the  ground  of  adultery,  if  the  defendant  shall  allege  and  prove  that  the 

1  Ormsby  v.  Ormsby,  1  Phila.  578-9.  10  Edwards  v.  Edwards,  9  Phila.  617. 
Walker  v.  Walker,  1  Ourteis  564.  "  Bast  v.  Anspach,  1  Leg.  Gaz.  It. 
Waldron  v.  Waldron,  55  Penn.  St.  235.     25.     Bronson  v.  Bronson,  8  Phila.  261. 

2  Grove's, Appeal,  68  Penn.  St.  143.         n  Act  4  March  1870,  P.  L.  36  ;  Purd. 
8  Where  the  defendant  was  in  prison,     625. 

under  a  criminal   conviction,  at    the  13  Ramsey   v.   Ramsey,   5  Leg.  Gaz. 

commencement  of  the  suit,  the  court  53 ;  s.  c.  1  Leg.  Chron.  55. 

stayed  proceedings,  until  his  discharge,  '*  Bronson  v.  Bronson,  8  Phila.  261. 

or  further  order.     Finley  v.  Finley,  4  15  Winter  i>.   Winter,   7  Phila.  369. 

Leg.  Gaz.  180.  Stevenson    v.    Stevenson,    Ibid.    386. 

1  Koecker  v.  Koecker,  7  Phila.  364.  Pyle  v.  Pyle,  10  Ibid.  58.     In  a  late 

A  juror  cannot  be  withdrawn,  except  case,  however,  where  there  had  been 

by  consent.    Garrat  t>.  Garrat,  4  Yeates  an  issue,  and  a  finding  in  favor  of  the 

244.  libellant,  on   her  uncorroborated   tes- 

6  Koecker  v.  Koecker,  7  Phila.  371.  timony,  which  was  flatly  contradicted 

6  Murphy  v.  Murphy,  8  Phila.  357.  by  the  respondent,  when  examined  as 

7  Harris  v.  Harris,  1  Phila.  442.  a  witness  in  his  own  behalf,  the  su- 

8  Act  of  1815,  §4.  See  Harrison  v.  preme  court  sustained  the  finding  ;  but 
Harrison,  1  Phila.  389,  as  to  the  effect  this  was  on  the  rule,  that  where  there 
of  a  oonviction  of  bigamy.  is  a  jury  trial,  the  credibility  of  the 

9  Matchin  v.  Matchin,  6  Penn.  St.  witness  is  exclusively  for  the  jury. 
332.  Flattery  v.  Flattery,  36  Leg.  Int.  338. 
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plaintiff  has  been  guilty  of  the  like  crime ;  or  has  admitted  tne  defend- 
ant into  conjugal  society  or  embraces,  after  he  or  she  knew  of  the  crimi- 
nal fact ;  or  that  the  said  plaintiff  (if  the  husband)  allowed  of  the  wife's 
prostitution,  or  received  hire  therefor,  or  exposed  his  wife  to  lewd  com- 
pany, whereby  she  became  insnared  to  the  crime  aforesaid,  it  shall  be  a 
good  defence  and  a  perpetual  bar  against  the  same.1  The  husband's 
adultery,  after  the  wife's  wilful  desertion,  will  not  bar  a  decree,  at  his 
suit,  for  the  latter  cause;2  otherwise,  if  he  openly  contract  a  second 
marriage.3  Condonation,  pendente  lite,  puts  an  end  to  the  proceedings, 
and  they  cannot  be  revived,  by  subsequent  acts  of  adultery  f  but,  it 
seems,  that  condonation  is  no  bar  to  a  suit  for  a  divorce  on  the  ground 
of  cruel  and  barbarous  treatment.5  A  bond  given  by  the  husband  to 
the  guardians  of  the  poor,  for  the  maintenance  of  his  wife,  is  a  bar  to  a 
divorce  on  the  ground  of  desertion.6  Condonation  or  recrimination 
must  be  specially  pleaded,  by  way  of  answer  ;7  and  to  this  the  libel- 
lant  may  file  a  replication,  demanding  an  issue.8 

§  2348.  Of  tJie  decree.  It  is  provided  by  rule  of  court,  that  in  all 
cases  where  the  subpoena  is  returned  served,  before  a  divorce  is  decreed, 
a  rule  shall  be  taken,  and  served  on  the  respondent,  to  show  cause  why  a 
divorce  should  not  be  decreed ;  which  rule  shall  be  served  personally, 
at  least  one  week  before  such  decree  is  granted  ;  but  if  the  respondent 
cannot  then  be  found,  and  upon  proof  being  made  thereof,  and  filed 
(which  proof  shall  be  satisfactory  to  the  court),  the  said  rule  shall  be 
published,  as  in  cases  where  the  process  is  returned  non  est  inventus; 
and  publication  of  the  notice  shall  state  the  fact  that  service  has  failed 
on  account  of  the  absence  of  the  respondent.9  And  no  rule  for  a 
divorce  shall  be  made  absolute,  until  the  prothonotary's  and  crier's 
costs  have  been  paid  into  the  office.10  The  statute  provides,  that  the 
court,  after  hearing  the  cause,  shall  determine  the  same  as  to  law  and 
justice  shall  appertain,  either  by  dismissing  the  libel,  or  by  decreeing  a 
divorce  and  separation  from  the  nuptial  ties  or  bonds  of  matrimony,  or 
that  the  marriage  is  null  and  void.11  And  after  such  sentence,  nullify- 
ing or  dissolving  the  marriage,  all  and  every  the  duties,  rights  and 
claims,  accruing  to  either  of  the  said  parties,  at  any  time  theretofore,  in 
pursuance  of  the  said  marriage,  shall  cease  and  determine ;  and  the  said 
parties  shall  severally  be  at  liberty  to  marry  again,  in  the  like  manner 

1  Act  of  1815,  \  7.  the  form  of  an  answer  setting  up  re- 

1  Ristine  o.   Ristine,   4  Rawle  460.  crimination  and  condonation,  see  Dun- 

Bronson  v.  Bronson,  7  Phila.  405.  lap's  Forms  412.     This  work  contains 

3  Eickert  v.  Eickert,  3  W.  N.  C.  290.  other  forms  of  answers. 

*  Bronson  v.  Bronson,  7  Phila.  405.  8  See  Dunlap's  Forms  414.     As  to. 

5  Hollister   v.   Hollister,    6     Penn.  the  defence  of  condonation,  see  14  Am. 
St.  449.    Nathans  v.  Nathans,  2  Phila.  L.  Reg.  641. 

393.     Reynolds  v.  Reynolds,  3  Keyes  9  Rule  xvi,  §  61. 

368.  10  Ibid.  I  62. 

6  Vanleer  v.  Vanleer,  13  Penn.   St.  u  Act  of  1815,  g  8.     For  form  of  de- 
211 .  cree,  see  Dunlap's  Forms  415. 

7  Smith  v.  Smith,  4  Paige  432.     For 
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as  if  they  had  never  been  married.1  But  a  wife  or  husband,  who  has 
been  guilty  of  the  crime  of  adultery,  shall  not  marry  the  person  with 
whom  the  crime  was  committed,  during  the  life  of  the  former  husband 
or  wife.2  If  a  divorce  be  decreed,  at  the  suit  of  the  husband,  under  the 
act  of  1854,  on  the  ground  of  fraud,  conviction  of  felony,  or  cruelty  on 
the  part  of  the  wife,  the  court  is  also  required  to  decree  such  proper 
alimony  as  the  husband's  circumstances  will  admit  of;3  such  decree 
is  fatally  defective,  unless  it  award  alimony  to  the  wife.4  The  court 
may  award  costs  to  the  successful  party,  or  that  each  shall  pay  their 
own  costs,  as  may  appear  just.6  Where  the  wife's  libel  is  dismissed,  with 
costs,  they  may  be  collected  from  her  next  friend,  by  fieri  facias.6  The 
prothonotary  is  required  by  statute  to  keep  an  alphabetical  index  of 
divorces.7 

§  2349.  Of  the  appeal.  Either  of  the  parties,  after  final  decree,  may 
appeal  therefrom  to  the  supreme  court,  upon  giving  recognisance,  before 
one  of  the  judges  of  the  court  of  common  pleas,  with  at  least  one  good 
surety,  in  a  sum  double  the  amount  of  the  costs  incurred,  conditioned  to 
prosecute  the  said  appeal  with  effect.8  An  affidavit  that  the  appeal  is 
not  intended  for  delay,  must  also  be  filed  f  and  such  appeal  must  be 
taken  within  one  year  from  the  time  of  procuring  the  final  decree.10  An 
appeal  lies  from  a  decree  in  pursuance  of  a  verdict,  but,  in  such  case, 
the  supreme  court  will  not  retry  the  matters  of  fact  decided  by  the  jury.11 
The  appeal  is  to  be  prosecuted  in  the  usual  manner  ;12  and  depositions 
subsequently  taken  cannot  be  read  on  the  hearing.13  After  judgment  in 
the  appellate  court,  the  record  is  to  be  remitted  to  the  court  below,  to 
carry  the  same  into  effect.14  The  statute  having  given  an  appeal,  a 
writ  of  error  will  not  lie.15 


1  Act  of  1815,  ?  8.     There  is  no  dif-  Ibid.  233. 

ference  in  principle  between  a  dissolu-  5  Act  of  1815,  § 12. 

tion  of  the  marriage  by  death,  and  by  6  South  v.  South,  1  Pitts.  187. 

sentence  of  the  law.     Flory  v.  Becker,  7  Act  22  May  1878,  P.  L.  95 :  Purd. 

2  Penn.  St.  472.  2162. 

2  Act  of  1815,  g9.  Such  marriage  8  Act  of  1815,  \  13.  Bromi>.Brom, 
is  absolutely  void  ;  the  law  considers  2  Whart.  94.  For  form  of  appeal,  affi- 
the  connection  as  merely  meretricious,  davit  and  recognisance,  see  Smith's 
and    the    issue    thereof   as    bastards.  Forms  310. 

Commonwealth  v.  Addicks,  2  S.  &  R.  9  Brentlingerw.  Brentlinger,  4  Rawle 

176.    If  a  woman  divorced  for  adultery  241. 

openly   cohabit  with    her    paramour,  l0  Act   8   February  1319,  7  Sm.  L. 

she  is  disabled  by  law  from  aliening  151;  Purd.  511. 

her  lands.     Act  of  1815,  §  10.     A  sub-  "  Andrews   v.  Andrews,  5  S.  &  R. 

sequent  marriage,  however,   with   an  374.     After   a  trial  on  the  merits,  it 

alleged  adulterer,  is  not  void,  unless  the  will  be  presumed,  that  the  evidence  was 

marriage  was  dissolved  on  the  ground  directed  to  the   proper   allegations  in 

of  adultery.     Hill  v.  Hill,  42  Perm.  St.  the  libel.     Schulte's  Appeal,  34  Leg. 

198.  Int.  448. 

3  Act  8  May  1854,  P.  L.  644;  Purd.  12  Act  of  1815,  \  13. 

509.  1S  Elmes  v.  Elmes,  9  Penn.  St.  166. 

4  Miles  v.  Miles,  76  Penn.  St.  357.  "  Act  of  1815  J  13. 

He  may  be  decreed  to  pay  alimony,  16  Miller  v.  Miller,  3  Binn.  30.    Allen 

but  not  costs.      Shoop's   Appeal,    34  v.  Maclellan,  12  Penn.  St.  332. 
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§  2350.  Divorce  from,  bed  and  board.     A  divorce  a  mensa  et  thoro 
can  only  be  decreed  for  matters  subsequent ;  it  presupposes  a  valid  mar- 
riage in  fact.     The  causes  for  which  such  divorce  may  be  decreed  are : 
I.  Adultery.1 
II.  If  the  husband  maliciously  abandon  his  family  or  turn  his  wife 
out  of  doors. 

III.  If  he,  by  cruel  and  barbarous  treatment,  endanger  her  life  or 
offer  such  indignities  to  her  person  as  to  render  her  condition 
intolerable,  or  life  burdensome,  and  thereby  force  her  to  with- 
draw from  his  home  and  family.2 
The  jurisdiction  is  in  the  court  of  common  pleas  of  the  proper  county, 
and  the  proceedings  are  in  all  respects  the  same,  as  in  a  suit  for  divorce 
from  the  bonds  of  matrimony.3     On  an  application  for  a  divorce,  the 
plaintiff  can   only  have  such  a  decree  as  is  prayed  for  in  the  libel ; 
if  she  pray  a  divorce  from  the  bonds  of  matrimony,  she  cannot  have  a 
decree  for  a  divorce  a  mensd  et  thoro,  with  alimony  ;4  but  if  she  erro- 
neously pray  a  divorce  d,  vinculis  and  alimony,  the  court  will  enter  the 
proper  decree ;  in  such  case,  the  respondent  cannot  be  misled  by  the 
inconsistency  of  the  relief  prayed  for  in  the  libel. 8 

§  2351.  It  has  been  held,  under  this  act,  that  the  refusal  of  a  foreigner, 
who  arrives  and  becomes  domiciled  here,  to  receive  his  wife  who  follows 
him  hither,  is  a  virtual  turning  her  out  of  doors,  and  the  court  may 
decree  alimony.6  So,  if  the  parties  are  living  apart,  and  the  wife  offer 
to  return  and  cohabit  with  him,  which  the  husband  refuses  to  allow,  it 
is  a  good  cause  for  a  divorce  from  bed  and  board;  nothing  will  justify 
such  conduct  on  the  part  of  the  husband,  which  would  not  be  sufficient 
ground  for  a  divorce  at  his  suit;7  the  husband's  wilful  absence  from 
his  wife  being,  in  legal  acceptation,  malicious,  will  support  such  decree.8 
The  cruelty  which  entitles  the  injured  party  to  a  decree  of  separation, 
is  that  kind  of  conduct  which  endangers  the  life  or  health  of  the  com- 
plainant, and  renders  cohabitation  unsafe.9  To  justify  such  decree,  the 
proof  must  show  either  actual  bodily  violence,  or  such  conduct,  acts  or 
threats  on  the  part  of  the  husband,  as  to  render  a  continued  cohabita- 

1  Act  11  April  1862,  P.  L.  430;  per  se  evidence  of  an  abandonment. 
Purd.  513.  Barlow  v.  Barlow,  2  Abb.  Pr.  (N.  S.) 

2  Act  26  February  1817,  6  Sm.  L.     259. 

405 ;  Purd.  512.  8  McClurg's  Appeal,   66   Penn.  St. 

3  Ibid.  366. 

*  Clayton  v.  Clayton,  1  Ash.  52.  9  Perry    v.    Perry,    2    Paige    501. 

5  Klingenberger  v.  Klingenberger,  Where  there  was  proof  of  the  hus- 
6  S.  &  R!"  187.  But  in  this  case,  it  is  band's  attempt  to  debauch  a  step- 
to  be  observed,  that  the  libollant  did  daughter,  and  he  had  filed  an  un- 
not  object  to  the  decree.  founded   complaint   against   the  wife, 

6  McDermott's  Appeal,  8  W.  &  S.  for  a  divorce,  on  the  ground  of  matri- 
251.  monial  incapacity,  and  had  procured  a 

7  Grove's  Appeal,  37  Penn.  St.  443.  distressing  surgical  examination,  this 
It  has  been  held,  in  New  York,  that  was  held  to  be  such  cruelty  and  indig- 
the  act  of  a  husband  in  angrily  expel-  nity  as  to  entitle  the  wife  to  a  divorce 
ling  his  wife  from  his  house,  on  sus-  from  bed  and  board.  Barber  v.  Barber, 
picion    of   her   unfaithfulness,   is   not  2  Am.  L.  J.  193. 
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tion  with  him  unsafe ;  the  word  unsafe  has  reference  to  bodily  personal 
injury  or  violence,  and  physical  health,  as  distinguished  from  mere 
mental  suffering  or  wounded  sensibilities.1  Mere  austerity  of  temper, 
petulance  of  manner,  rudeness  of  language,  a  want  of  civil  attention, 
even  occasional  sallies  of  passion,  if  they  do  not  threaten  bodily  harm, 
do  not  amount  to  legal  cruelty ;  nor  does  the  habit  of  drunkenness  on 
the  part  of  the  husband.2  In  such  suit,  the  plaintiff's  ill  conduct,  which 
would  entitle  the  defendant  to  a  like  relief,  is  a  complete  defence;3  but 
condonation  is  not  a  bar  to  a  decree  on  the  ground  of  cruel  treatment.4 

§  2352.  If  the  libellant's  case  be  established,  the  statute  provides,  that 
the  court  shall  grant  the  wife  a  divorce  from  bed  and  board,  and  also 
allow  her  such  alimony  as  her  husband's  circumstances  will  admit  of,  so 
as  the  same  do  not  exceed  the  third  part  of  the  annual  profit  or  income 
of  his  estate,  or  of  his  occupation  and  labor,  which  shall  continue,  until  a 
reconciliation  shall  take  place,  or  until  the  husband  shall,  by  his  peti- 
tion or  libel,  offer  to  receive  and  cohabit  with  her  again,  and  to  use  her 
as  a  good  husband  ought  to  do ;  and  in  such  case,  the  court  may  either 
suspend  the  sentence  or  decree,  or,  in  case  of  her  refusal  to  return  and 
cohabit,  under  the  protection  of  the  court,  discharge  and  annul  the  same, 
according  to  their  discretion  ;  and  if  he  fail  in  performing  his  said  offers 
and  engagements,  the  former  sentence  or  decree  may  be  revived  and 
enforced,  and  the  arrears  of  the  alimony  ordered  to  be  paid.5 

§  2353.  A  divorce  a  mensd  et  thoro  may  be  decreed,  in  the  first  instance, 
where  it  appears  that  the  person  of  the  wife  cannot  be  safe,  though  the 
husband  offers  to  receive  her  ;6  an  offer  by  the  husband,  in  his  answer, 
"to  receive  his  wife,  and  treat  her  as  a  good  husband  ought  to  do,"  will 
not  prevent  a  decree ;  such  offer  can  only  be  considered  afterwards,  on 
the  question  of  suspending  the  alimony.7  The  husband  has  not  an 
absolute  right  to  annul  the  decree  for  alimony  by  such  offer ;  it  is  a 
matter  in  the  sound  discretion  of  the  court  ;8  it  is  a  question  for  the 
court,  whether  the  husband's  offer  to  renew  cohabitation,  is  made  in 
sincerity,  and  with  a  bond  fide  intent  to  perform  his  marital  duty.9  An 
appeal  lies  from  a  final  decree,  under  this  act  ;10  and  the  appeal  brings 
up  for  review,  the  order  of  alimony,  with  all  the  evidence.11  If  the  wife 
voluntarily  return,  and  cohabit  with  her  husband,  the  decree  is  virtually 

1  Auld  v.  Auld,  16  Leg.  Int.  317.         6  Act  of  1817,  ?  1. 

Whispell  v.  Whispell,  4  Barb.  217.  6  Thompson   v.    Thompson,  2   Dall. 

2  Mason  v.  Mason,  1  Edw.  Ch.  278.  128.     T^insey  v.  Kinsey,  1  Yeates  78. 
And  see  Butler  v.  Butler,  1  Pars.  339.  7  Anon.,  Com.  Pleas,  Lancaster,  27 
But  our  supreme' court  will  not  inter-  Dec.  1848.  MS. 

fere  with  the  decree,  where  the  evidence  8  Breinig  v.   Breinig,  26  Penn.  St. 

establishes   habitual  intemperance  on  163. 

the  part  of  the  husband.     Johnson  v.  9  McClurg's  Appeal,  66   Penn.   St. 

Johnson,  35  Leg.  Int.  70.  366. 

3  Palmer  v.  Palmer,  29  How.  Pr.  I0  Robbarts  v.  Robbarts,  9  S.  &  R. 
390.  191. 

4  Hollister  v.  Hollister,  6  Penn.  St.  u  McClurg's  Appeal,  66  Penn.  St. 
449.     Reynolds  v.  Reynolds,  3  Keyes  366. 

368. 
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suspended  j1  but  if  the  husband,  by  a  repetition  of  the  offence,  again 
force  the  wife  to  withdraw  from  his  domicil,  the  court  will  decree  the 
arrears  of  alimony  to  be  paid  to  her,  from  the  time  of  such  withdrawal.2 
If  the  fact  of  marriage  be  denied,  and  the  husband  is  the  successful 
party,  on  a  trial  by  jury,  he  is  entitled  to  recover  costs.3 

§  2354.  Alimony.  One-third  of  the  husband's  annual  profits  or 
income,  is  the  maximum  of  alimony.4  The  decree  for  alimony,  is  to  be 
entered  upon  the  judgment-docket,  and  is  declared  by  statute  to  be  a  lien 
upon  the  respondent's  real  estate,  until  satisfied,  for  the  full  amount  that 
may  be  due  up  to  the  time  of  such  satisfaction  ;5  the  real  estate  passes 
to  a  purchaser,  incumbered  with  the  charge,  not  only  for  arrears  due 
but  for  those  subsequently  accruing  ;6  but  an  interlocutory  decree  for 
alimony  pendente  lite,  is  not  within  the  statute.7  If  the  court  be  of 
opinion  that  such  lien  is  not  adequate  security  for  the  payment  of  the 
alimony  decreed,  on  proof  that  the  respondent  is  of  sufficient  estate, 
security  may  be  required  for  the  due  payment  of  the  alimony  according 
to  the  terms  of  the  decree ;  such  security  may  be  taken,  either  by  bond, 
with  sureties,  by  a  mortgage  on  real  estate,  or  by  a  deposit  of  money,  to 
be  invested  under  an  order  of  the  court.  Where  the  alimony  is  secured 
■  by  lien  upon  the  defendant's  real  estate,  the  prothonotary  is  required  by 
the  statute,  upon  affidavit  filed,  that  arrears  of  the  alimony  are  due  and 
unpaid,  to  issue  an  execution  to  the  sheriff  for  the  collection  thereof, 
and  the  courts  may  also  enforce  such  decree  by  attachment,  on  the 
return  of  which  they  may  make  such  order,  either  to  imprison  or  dis- 
charge the  defendant,  as  the  facts  of  the  case  may  justify.8  A  defendant 
sentenced  to  imprisonment  for  non-compliance  with  a  decree  of  alimony, 
is  not  entitled  to  a  discharge  under  the  insolvent  laws.9  Where  a  divorce 
from  bed  and  board  is  decreed  on  the  ground  of  adultery,  the  court  is 
empowered,  in  addition  to  alimony,  to  decree  that  there  be  paid  by  the 
husband,  to  the  wife,  the  one-half  of  the  value  of  all  money  and  pro- 
perty, of  every  kind  whatsoever,  which  the  husband  may  have  received 
by,  through  or  from  his  wife,  as  her  individual  money  and  property ; 

1  Tiffin  v.  Tiffin,  2  Birm.  202.  may  avoid  a  fraudulent  conveyance,  by 

2  Nathans  v.  Nathans,  2  Phila.  393.  the  husband,  by  attachment-execution. 

3  Brinckl6  v.  Brinckle,  6  "W.  N.  C.  Bouslough  v.  Bouslough,  68  Penn.  St. 
123.    And  they  may  be  recovered  from  495. 

the  plaintiff  by  execution,  without  first  '  Grove's  Appeal,  68  Penn.  St,  143. 

having  recourse  to  the  prochein  ami.  8  Act  15  April  1845,  ut  supra.     Ar- 

Brinckle  v.  Brinckle,  Ibid.  205.  rears  of  alimony,  due  at  the  death  of 

*  McClurg's   Appeal,  66    Penn.  St.  the   wife,  are  not  recoverable   by  her 

366.   The  wife's  disclaimer  of  alimony,  personal  representatives,  except  when 

on  a  sentence  of  divorce,  is  not  a  per-  they  sue  for  the  use  of  creditors,  whose 

petual  bar  to  future  applications.    Mc-  debts  the  husband  has  unjustly  refused 

Karracher  v.  McKarracher,   3  Yeates  to  pay.     Clark  v.  Clark,  6  W.  &  S.  85. 

55_  And  arrears  of  alimony  are  not  prov- 

5  Act   15   April   1845,    P.    L.   455 ;  able  in  bankruptcy.     Ex  parte  Lache- 
Purd.  513.  meyer,  18  Bank.  Reg.  270. 

6  Melizet    v.  Melizet,   3   Clark  45.  9  Heise  v.  Heise,  Com.  Pleas,  Lan 
The   alimony  being  a  Hen  upon  the  caster,  27  Dec.  1848.  MS. 

real  estate,  the  wife,  as  a  lien -creditor, 


588  DIVORCE. 

which  amount  the  court  shall  inquire  into  and  ascertain,  by  proper 
proof,  and  at  the  time  of  the  hearing  of  the  complaint ;  and  which 
decree  the  court  may  enforce,  suspend  or  discharge  and  annul,  in  the 
same  manner  as  the  order  for  the  payment  of  alimony.1 

1  Act  11  April  1862,  P.  L.  430;  Purd.  513. 


CHAPTER  XLV. 
Proceedings  in  Lunacy. 

Definition  of  lunacy  and  habitual  drunk-      Of  the  inquisition,  \  2360. 

enness,  g  2355.  Of  the  traverse,  \  2361 

Jurisdiction,  \  2356.  Of  the  committee,  §  2362. 

Of  the  petition,  <S  2357.  Of  the  supersedeas,  §  2363. 

Of  the  commission,  ji  2358-9.  Of  the  costs,  $  2364. 

§  2355.  Idiots  and  lunatics  are  the  peculiar  subjects  of  the  protection 
of  the  law ;  owing  to  the  infirmities  of  human  nature,  and  of  accidents 
to  which  all  men  are  subject,  the  law  has  wisely  provided  for  the  protec- 
tion of  those  who  are  unable  to  take  care  of  themselves.  The  statute  of 
17  Edw.  II.,  c.  10,  committed  to  the  king  the  care  of  the  persons  and 
estates  of  idiots  and  lunatics ;  and  all  the  cases  agree  that  this  was  not 
the  introduction  of  a  new  right,  but  only  a  regulation  of  one  previously 
existing  in  the  crown.1  It  extends  not  only  to  idiots  and  lunatics,  but 
to  all  persons  who  have  lost  their  intellects  and  become  non  compos 
mentis,  or  incompetent  to  take  care  of  themselves.2  The  term  non  com- 
pos mentis  is  a  generic  one,  and  includes  all  the  species  of  madness, 
whether  arising  from  idiocy,  sickness  or  lunacy  ;3  and  this  definition 
has  been  adopted  by  our  statute,  which  provides  that  the  word  "lunatic," 
as  used  therein,  shall  be  construed  to  mean  and  include  every  person  of 
unsound  mind,  whether  he  may  have  been  such  from  his  nativity,  as 
idiots,  or  have  become  such  from  any  cause  whatever.4  And  the  same 
protection  is  extended  by  the  statute  to  habitual  drunkards,  who,  by 
reason  of  their  own  vicious  habits,  have  become  incapable  of  managing 
their  affairs.5  To  constitute  one  an  habitual  drunkard,  however,  occa- 
sional acts  of  drunkenness  are  not  enough  ;  there  must  be  a  fixed  habit  ;6 
but,  if  a  person,  for  any  considerable  part  of  his  time,  be  intoxicated  to 
such  a  degree  as  to  deprive  him  of  his  ordinary  reasoning  faculties,  he 
is  prima  facie  incapable  of  managing  his  affairs.7 

1  Ex  parte  Barker,  2  Johns.  Ch.  237 ;  6  Ludwick    v.    Commonwealth,     18 
Kent,  0.  Penn.  St.  172.     Commonwealth  v.  Mc- 

2  Ibid.  Ginnis,  3  Pitts.  445. 

3  Co.  Litt.  246  b.    See  Ex  parte  Col-  '  Ex  parte  Tracy,  1  Paige  580.     It 
lins,  3  C.  E.  Green  253.  is  said,  that  a  person  of  unsound  mind 

4  Act  13  June  1836,  \  67,  P.  L.  605 ;  cannot  commit  an  act  of  bankruptcy. 
Purd.  981.  Ex  parte  Marvin,  1  Dill.  178.  Ex  parte 

6  Ibid.,  1 1.  P.  L.  592 ;  Purd.  979.  Weilzel,  7  Biss.  289. 
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§  2356.  Jurisdiction.  The  act  of  1836  provides,  that  the  several 
courts  of  common  pleas  shall  have  power  to  issue  a  commission,  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  to  inquire  into  the  lunacy  or 
habitual  drunkenness  of  any  person,  being  within  the  commonwealth, 
or  having  real  or  personal  estate  therein;1  which  jurisdiction  shall  be 
exercised  as  follows : — 

I.  If  any  person  alleged  to  be  a  lunatic  or  habitual  drunkard,  shall 
reside  within  the  commonwealth,  such  commission  shall  be 
issued  by  the  court  of  the  county  in  which  he  shall  reside,  and 
shall  be  executed  therein  :2  if,  however,   an  alleged  lunatic 
shall  be  under  restraint,  in  any  place  within  this  common- 
wealth, out  of  the  county  of  his  residence,  and  it  shall  be 
made  to   appear,  to   the  satisfaction  of  the   court   of  such 
county,  that  such  person  cannot  conveniently  be  removed  to 
the  place  of  his  residence,  such  commission  may  be  executed 
in  the  county  where  such  person  may  be  so  restrained. 
II.  If  such  alleged  lunatic  or  habitual  drunkard  shall  not  have  any 
residence  within  this  commonwealth,  such  commission  may  be 
issued  by  the  court  of  the  county  in  which  he  may  be,  and 
shall  be  executed  therein. 
III.  If  any  inhabitant  of  this  commonwealth  shall  be  absent  there- 
from, such  commission  may  be  issued  by  the  court  of  the 
county  in  which  his  last  place  of  residence  was,  or  in  which 
he  may  have  any  real  estate,  and  shall  be  executed  therein.3 
§  2357.  Of  the  petition.     The  statute  provides,  that  no  commission 
shall  be  issued,  except  upon  the  application  of  a  relation  by  blood  or 
marriage  of  the  person  named,  or  of  a  person  interested  in  his  estate ; 
nor  unless  such  application  be  accompanied  by  affidavits  of  the  truth  of 
the  facts  therein  stated.4     Under  this  act,  a  wife  may  institute  proceed- 
ings against  her  husband  as  an  habitual  drunkard.5     Though  the  stat- 
ute is  express,  that  no  commission  shall  issue,  unless  the  application  be 
supported  by  affidavits,  it  was  held,  in  one  case,  that  the  defect  was 
waived,  by  going  into  a  hearing  on  the  merits  ;6  though  it  is  difficult 
to  perceive  how  a  man  found  by  the  inquest  to  be  a  lunatic,  could  be 
affected  by  a  waiver.7     If  the  alleged  lunatic  or  habitual  drunkard  have 

1  Act  13  June  1836,  <S  1,  P.  L.  592 ;  *  Act  of  1836,  \  4.  For  forms  of 
Purd.  979.  petition    and    affidavit,    see     Smith's 

2  That  the  alleged  lunatic  voted  in  a  Forms  472.  Dunlap's  Forms  545.    And 
particular  county,  is  sufficient  evidence  see  Covenhoven's  Case,  Saxt.  Ch.  19, 
of  residence,  to  found  the  jurisdiction,  as  to  what  they  should  contain. 
Commonwealth  v.  Emerson,   1  Pears.  b  Ex  parte  Smith,  17  Leg.  Int.  332. 
204.  6  Ex  parte  Lincoln.  1  Brewst.  392. 

3  Act  of  1836,  ?  2.  The  court  out  of  And  see  Ex  parte  Dey,  1  Stockton  181. 
which  the  commission  issues,  acquires  '  In  Ex  parte  Whitenack,  2  Green 
exclusive  jurisdiction  of  the  case  ;  an  Ch.  254,  the  master  (George  K.  Drake, 
irregularity  in  the  proceedings  will  not  one  of  the  judges  of  the  supreme  court) 
justify  the  presentation  of  a  petition,  said — "In  ordinary  cases,  an  appear- 
in  a  court  of  co-ordinate  jurisdiction,  ance  cures  a  defective  service  of  notice ; 
Ex  parte  O'Brien,  1  Ash.  82.  and  it  is  a  very  proper  rule,  where  the 
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no  relative  by  blood  or  marriage,  residing  within  the  commonwealth, 
then  the  application  may  be  made  by  any  disinterested  person  of  the 
same  township,  ward  or  borough  in  which  the  supposed  lunatic  or  habit- 
ual drunkard  resides.'  A  second  commission  cannot  be  issued  upon  the 
original  petition,  when  the  proceedings  under  the  first  are  set  aside.2 

§  2358.  Of  tlie  commission.  The  form  of  the  commission,  which 
clearly  indicates  the  powers  and  duties  of  the  commissioners,  is  pre- 
scribed by  the  act  of  assembly  as  follows  •? 

The  Commonwealth  of  Pennsylvania,  to ,  greeting :  Whereas, 

we  have  been  informed  in  our court ,  that ,  of  the 

county  of ,  now  is  a  lunatic  [or  habitual  drunkard,  as  the  case 

may  be],  and  we,  being  willing  to  be  more  fully  satisfied  of  the  state  of 

the  said in  the  premises,  have  appointed,  and  do  hereby  appoint, 

authorize  and  command  you  [or  any  two  of  you,  if  the  commission  be 
directed  to  three  or  more],  that  at  such  certain  day  and  place  as  you  [or 
any  two  of  you]  shall  think  fit,  you  diligently  inquire,  by  the  oaths  or 

affirmations  of  six  good  and  lawful  men  of  the  county  of ,  by 

whom  the  truth  of  the  matter  may  be  better  known,  whether  the  said 

■  is  a  lunatic  [or  habitual  drunkard,  as  the  case  may  be]  or  not ; 

and  if  you  find  him-  to  be  a  lunatic,  then  how  long  he  hath  been  so,  and 
if  he  enjoys  lucid  intervals ;  and  what  lands  and  tenements,  goods  and 
chattels  he  was  seised  or  possessed  of,  or  entitled  to,  at  the  time  of  his 
becoming  a  lunatic,  and  the  value  thereof;  and  whether  he  hath  since 
aliened  or  disposed  of  them  or  any  part  thereof,  and  to  whom  [or  in 
the  case  of  an  alleged  habitual  drunkard,  if  you  find  him  to  be  so,  what 
lands  and  tenements,  goods  and  chattels  he  is  seised  or  possessed  of,  and 
how  much  the  said  lands  and  tenements  are  worth  by  the  year,  and 
what  is  the  value  of  the  same  goods  and  chattels]  ;  and  how  old  he  is, 
and  who  are  his  heirs  or  next  of  kin,  and  the  ages  of  the  said  heirs  or 
next  of  kin,  respectively.  And  for  the  purpose  aforesaid,  we  do  author- 
ize and  empower  you  [or  any  two  of  you]  to  issue,  under  your  hand  and 
seal  [or  the  hands  and  seals  of  any  two  of  you]  all  such  writs  of  venire, 
subpcena,  and  habeas  corpus,  as  to  you  [or  any  two  of  you]  shall  seem 
necessary  and  proper,  and  to  enforce  obedience  to  the  same,  and  to  all 
necessary  orders  and  rules  in  the  premises,  as  fully  as  our  said  court  may 
lawfully  do.    And  the  inquisition  so  to  be  made  you  are  to  return  to  our 

said  court,  on  or  before  the of next,  under  your  hand 

and  seal  [or  the  hands  and  seals  of  any  two  of  you]  and  the  hands  and 

appearance  precedes  for  a  considerable  under  such  circumstances,  he  should 
length  of  time  the  trial  or  investiga-  attempt  a  defence,  it  is  not  such  an  ac- 
tion, or  where  the  investigation  is  but  quiescence  in  the  proceeding  as  should 
preliminary,  or  of  but  minor  import-  bind  him." 

ance.     But  it   appears  to  me,  that  it  *  Act  15  April  1851,  $7,  P.  L.  714; 

should  have  little  or  no  effect  in  this  Purd.  981. 

case,  where  a  man,  lunatic,  or  of  doubt-  2  Ex  parte  Hinchman,  Bright.  181; 

ful  capacity,  is  called  upon,  suddenly,  s.  c.  4  Clark  184. 

to  act  upon  a  matter  involving  the  con-  3  Act  of  1836,  §  3. 
trol  of  his  person   and  property.     If, 
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seals  of  those  by  wnom  you  shall  make  that  inquisition,  and  this  com- 
mission.    Witness,  ,  president  [or  as  the  case  may  be],  of  our 

said  court,  at ,  the day  of ,  A.  d,  18 — . 

,  Prothonotary. 

§  2359.  The  court  may  direct  such  commission  to  a  single  commis- 
sioner, which  is  the  usual  practice  in  Philadelphia  county.1  And  they 
are  required,  at  the  time  of  granting  the  application  to  make  such  order 
with  respect  to  notice  of  the  execution  of  the  commission  to  the  party 
or  to  some  of  his  near  relations  or  friends,  who  are  not  concerned  in  the 
application,  as  they  may  deem  advisable.2  Such  relations  and  friends 
as  counsel  a  finding  against  the  alleged  lunatic  are  excluded  from  the 
list  of  persons  competent  to  receive  notice  of  the  execution  of  the  com- 
mission ;3  in  a  collateral  proceeding,  notice  will  be  presumed  to  have 
been  given.4  The  court  may  appoint  a  receiver,  before  the  return  of 
the  commission.5  The  commissioner  or  commissioners,  in  their  venire  to 
the  sheriff,  may  require  him  to  summon  such  number  of  persons,  not  less 
than  six,  nor  more  than  twelve,  upon  the  inquest,  as  the  circumstances 
of  the  case  may  seem  to  them  to  require.6  The  inquest  have  power  to 
compel  the  attendance  of  witnesses ;  and  it  is  their  duty  to  do  so,  on 
the  application  of  the  alleged  lunatic  ;7  and  a  refusal  to  adjourn  for  a 
reasonable  time,  to  enable  the  party  to  make  the  necessary  preparation 
for  trial,  is  ground  for  setting  aside  the  inquisition.8  It  is  discretionary 
with  the  commissioners,  whether  to  examine  the  alleged  lunatic  or  not ; 
though,  in  practice,  it  is  usual  to  do  so  ;9  whenever  practical,  the  jury 
should  see  him,  and  hear  his  conversation  ;  he  is  entitled  to  be  present, 
and  have  all  the  rights  of  a  defendant  ;10  if  the  alleged  lunatic  be  con- 
fined in  an  asylum,  the  court,  in  a  proper  case,  will  order  him  to  be 
produced  before  the  jury.11  If  the  estate  be  so  small,  that  the  costs  of 
an  inquisition  will  be  an  undue  burden,  the  court  may  direct  an  inquest 
to  be  impannelled  from  the  jurors  attending  the  court,  and  that  the 
inquest  be  held  by  one  of  the  judges  thereof,  at  such  convenient  time 
and  place  as  shall  be  ordered.12 

1  Act  of  1836,  §  5.  jurors,  without  the  interference  of  the 

2  Ibid.  §  6.  Want  or  defect  of  notice  commissioners.  Ex  parte  Wager,  6 
is  not  aided  by  an  appearance,  and  at-     Paige  11. 

tempting  a  defence.     Ex  parte  White-  '  Ex  parte  Plank,  5  Clark  35. 

nack,  2  Green  Ch.  252.    But  it  is  cured  8  Ex  parte  Jewell,  11  C.  E.Green 

by  a  traverse.     Rogers  v.  Walker,  6  298. 

Penn.  St.  371.  9  Ex  parte  O'Brien,  1  Ash.  82. 

8  Ex  parte  Hinchman,  Bright.  181  ;  10  Ex  parte  Lincoln,  1  Brewst.  392. 

s.  c.  4  Clark  184.     If  no  such  order  be  Commonwealth   v.   Kirkbride,  2  Ibid, 

made,  the  omission  of  notice  is  not  to  419.     Ex  parte  Isaacs,  1  Leg.  Gaz.  R. 

be  imputed  as  a  default  to  the  person  17.     Hinchman  v.  Richie,  Bright.  181. 

suing    out  the   commission.      Hineh-  Ex  parte  Russell,  1  Barb.  Ch.  38.     Ex 

man  v.  Richie,  Bright.  143.  parte  Yanauken,  2  Stockton  186. 

4  Willis  v.  Willis,  12  Penn.  St.  159.  "  Ex   parte   Child,    1    C.   E.   Green 

6  Ex  parte  Kenton,  5  Binn.  613.  498. 

6  Act  of  1836,  1 7.     It  is  the  duty  l»  Act  of  1836,  g  8. 
of  the  sheriff,  to  select  and  summon  the 
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§  2360.  Of  the  inquisition.  The  inquisition  must  find  that  the  party 
is  of  unsound  mind,  and  mentally  incapable  of  governing  himself,  or  of 
managing  his  affairs ;  it  is  not  every  case  of  mental  weakness  or  imbe- 
cility, that  will  authorize  the  appointment  of  a  committee.1  But  the  use 
of  the  words  "unsound  mind''  is  not  indispensable;  it  is  sufficient,  that, 
the  jury  find  the  party  to  be  mentally  incapable  of  governing  himself, 
or  managing  his  affairs.2  An  inquisition  of  habitual  drunkenness  must 
not  refer  to  a  past  period  ;3  and  it  need  not  find  that  the  party  is  inca- 
pable of  managing  his  estate  ;  that  is  a  conclusion  of  law.4  An  inquisi- 
tion finding  that  a  person  has  been  of  unsound  mind  for  a  certain  period, 
is  prima  facie  evidence  of  the  invalidity  of  a  deed  executed  during  such 
interval,  but  it  may  be  rebutted  by  proof  of  a  lucid  interval.5  The 
inquisition  is  evidence  per  se;  it  does  not  merely  shift  the  burden  of 
proof;6  but  an  inquisition  of  lunacy,  with  lucid  intervals,  has  been  held 
to  cast  the  burden  of  proving  mental  capacity  on  those  propounding  the 
will  of  the  alleged  lunatic.7  An  inquisition  of  habitual  drunkenness, 
however,  being  only  prima  facie  evidence  of  mental  incapacity,  does  not 
incapacitate  from  making  a  will,  if  not  followed  by  the  appointment  of  a 
committee  for  more  than  twenty  years.8  No  writ  of  error  lies  to  an 
inquisition  finding  a  person  to  be  a  lunatic,  returned  to  the  common 
pleas  f  but  the  proceedings  are  reviewable  by  certiorari.10  The  pro- 
thonotary  is  required  to  keep  a  special  index  of  lunacy  cases." 

§  2361.  Of  the  traverse.  The  act  of  assembly  provides,  that  every 
person  aggrieved  by  the  inquisition,  may  traverse  the  same,  upon  or 
after  the  return  thereof,  and  have  the  like  remedy  and  advantage  as  in 
other  cases  of  traverse  upon  untrue  inquisitions  or  office  found.12  But 
the  traverse  must  be  taken,  and  filed  in  the  prothonotary's  office,  within 
three  months  after  the  return  of  the  inquisition,  unless  the  court,  on 
special  cause  shown,  shall  extend  the  time  for  so  doing.13     The  traverse 

1  Ex  parte  Morgan,  7  Paige  236.  But  see  Banker  v.  Banker,  63  N.  Y. 

1  Ex  parte  Mason,  1  Barb.  436.  409.  An  inquisition  of  lunacy  is  primS 

3  Ex  parte  Haviland,  1  W.  N.  C.  facie  evidence  only  of  mental  ineapa- 
345.  city  as  to  one  who  was  not  a,  party  to 

4  Ludwick  v.  Commonwealth,  18  the  proceeding.  Lancaster  County 
Penn.  St.  172.  McGinnis  v.  Common-  Bank  v.  Moore,  78  Penn.  St.  409. 
wealth,  74  Ibid.  245.  Moore    v.   Hershey,    11    L.    Bar    25. 

5  Hutchinson  v.  Sandt,  4  Rawle  234.  Hirsch  v.  Trainer,  3  Abb.  N.  C.  274. 
Gangwere's  Estate,  14  Penn.  St.  417.  Hart  v.  Deamer,  6  Wend.  497.  Van 
The  inquisition  is  only  persuasive  evi-  Deusen  v.  Sweet,  51  N.  Y.  378. 
dence  of  incompetency,  during  a  past  '  Titlow  v.  Titlow,  54  Penn.  St.  216. 
period  of  time,  covered  by  the  finding.  8  Leckey  v.  Cunningham,  56  Penn. 
Tozer  v.  Saturlee,  3  Gr.  162.   A  lunatic  St.  370. 

is  liable  upon  his  promissory  note  given  s  Ex  parte  Gest,  9  S.  &  R.  317. 

to  a  party  who  discounts  it  for  value,  I0  Commonwealth    v.    Beaumont,    4 

without    knowledge    of    the    lunacy.  Bawle  367. 

Lancaster  County  Bank  v.  Moore,  78  "  Act  22  May  1878,  P.  L.  95 ;  Purd. 

Penn.  St.  409.   But  the  defence  of  want  2162. 

of  consideration  is  open  to  him,  even  u  Act  of  1836,  g  12. 

against  a  holder  for  value.     Moore  v.  13  Act  8  May  1874,  P.  L.  122;  Purd. 

Hershey,  11  L.  Bar  25.  1893. 

6  Rogers  v.  Walker,  6  Penn.  St.  371. 

vol.  ii. — 38 
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is  a  matter  of  right;  but  the  court  has,  nevertheless,  a  discretion  to 
inquire  whether  it  ought  to  be  granted  in  the  particular  case.1  The 
petitioner  may  traverse  an  inquisition  in  favor  of  sanity;2  so,  a 
grantee,  whose  conveyance  is  overreached  by  the  inquisition,  will  be 
permitted  to  traverse  it,  on  stipulating  to  be  bound  by  the  final  decision  • 
therein  ;3  and  where  such  person  has  joined  in  a  traverse,  and  con- 
sented to  be  bound  by  its  result,  the  other  parties  cannot  abandon  it, 
without  his  consent.4  Upon  the  trial  of  a  traverse,  the  question  is, 
whether  the  mind  be  deranged  to  such  an  extent  as  to  disqualify  the 
party  from  conducting  himself  with  personal  safety  to  himself  and 
others,  and  from  managing  and  disposing  his  affairs,  and  discharging 
his  relative  duties.5  On  such  trial,  the  inquisition  is  primd  facie  evi- 
dence, and  casts  on  the  traverser  the  burden  of  proof.6  The  trial  is 
conducted,  and  bills  of  exception  may  be  taken  to  the  evidence  or  the 
charge,  as  in  other  cases,  according  to  the  course  of  the  common  law ; 
and  the  finding  may  be  reviewed  by  writ  of  error.7  And,  notwithstand- 
ing a  traverse,  the  court  may  make  such  orders  touching  the  care  and 
custody  of  the  person,  and  the  management  and  safe-keeping  of  the 
estate  of  the  person  against  whom  the  inquisition  is  found.8 

§  2362.  Of  the  committee.  On  the  return  of  an  inquisition,  finding 
a  person  to  be  a  lunatic  or  habitual  drunkard,  the  court  may  commit 
the  custody  and  care  of  his  person  or  estate,  or  of  both,  to  such  person 
or  persons  as  they  shall  deem  most  suitable,  according  to  the  rules  here- 
tofore practised  and  allowed.9  The  custody  of  a  lunatic's  person  and 
estate  may  be  committed  to  the  next  of  kin  or  heir-at-law;10  but,  as  a 
general  rule,  such  person  will  be  appointed  committee  as  will  be  most 
likely  to  protect  the  property  from  loss,  without  regard  to  the  question 
of  relationship.11  Our  statute  requires  that  the  person  appointed  com- 
mittee shall  give  security,  in  such  sum  as  the  court  may  direct,  with 
condition  for  the  faithful  performance  of  his  trust,  and  duly  to  account 
for  all  property  and  funds  that  may  come  into  his  hands.12  The  autho- 
rity of  the  committee,  when  appointed,  extends  throughout  the  state.13 

1  Ex  parte  dimming,  1  De  G.,  M.  &  that  the  commonwealth  was  entitled 
G.  537.  Ex  parte  Tracy,  1  Paige  580.  to  the  commencement  and  conclusion ; 
Ex  parte  Vanauken,  2  Stockton  186.  but  this  appears  to   be   overruled  by 

2  Ex  parte  Dickinson,  1  W.  N.  C.  McGinnis  v.  Commonwealth,  where  it 
96.  is  decided,  that  the  burden  of  proof  is 

8  Ex  parte  Christie,  5  Paige  242.  upon  the  traverser. 

*  Ex  parte  Giles,  11  Paige  243.  Such  7  McGinnis    v.    Commonwealth,    lit 

traverser  will   be  ordered  to  pay  the  supra. 

costs,  on  a  finding  against  him.     Ex  8  Act  of  1836,  §13. 

parte  Folger,  4  Johns.  Ch.  169.  9  Ibid.  £  14. 

5  McElroy's  Case,  6  W.  &  S.  451.  10  Ex  parte  Livingston,  1  Johns.  Ch. 
Commonwealth  v.  Schneider,  59  Penn.  436. 

St.  328.  _  »  Ex    parte    Taylor,    9    Paige  611. 

6  McGinnis  v.  Commonwealth,  74  And  see  Ex  parte  Lamoree,  32  Barb. 
Penn.  St.  245.  As  to  what  evidence  is  122.  Ex  parte  Colah,  3  Daly  529.  Ex 
admissible  on  the  question  of  sanity,  parte  Owens,  47  How.  Pr.  150. 

see     Commonwealth     v.     Haskell,     2        12  Act  of  1836,  <S  15. 

Brewst.  491.     In  this  case,  it  was  held,        1B  Ibid.    §16.      For    the    particular 
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The  statute  provides,  that  the  court  shall  have  the  like  power  and 
authority,  in  respect  to  the  control,  removal,  dismissal  and  discharge 
of  committees  of  lunatics  and  habitual  drunkards,  as  is  possessed  by 
the  orphans'  courts  in  respect  to  guardians  of  minors.1  But  this  is  a 
declaratory,  not  a  restrictive  provision ;  the  committee  being  the  mere 
bailiff  of  the  appointing  power,  holding  his  office  by  no  other  tenure 
than  that  of  the  pleasure  of  the  court,  is  removable  at  pleasure,  in  their 
discretiou,  for  any  cause,  when  demanded  by  the  interests  of  the  lunatic, 
such  as  antipathy  or  prejudice  on  the  part  of  the  latter  towards  the 
committee;  and  the  exercise  of  such  discretion  is  not  reviewable,  on 
appeal.2  He  is  required  to  render  an  account  every  three  years,  for  the 
information  of  the  court  and  the  inspection  of  the  parties  in  interest  ;3 
and,  on  the  determination  of  his  trust,  to  settle  a  final  account  thereof.4 
The  committee  is  an  officer  of  the  court,  and  his  compensation  is  to  be 
determined  by  it,  with  reference  to  the  trouble  and  responsibility 
incurred.5 

§  2363.  Of  the  supersedeas.  The  court  to  which  the  inquisition  is 
returned  may,  on  petition  of  the  party,  setting  forth  that  he  is  restored 
to  a  sound  state  of  mind,  or  that  he  is  reformed  and  become  habitually 
sober,  take  proof  of  the  facts,  and  it  satisfied  of  the  truth  thereof,  it 
becomes  their  duty  to  make  an  order  that  the  commission,  inquisition, 
appointment  of  committee,  and  all  proceedings  relating  thereto,  be  sus- 
pended, or  altogether  be  superseded  and  determined,  as  the  court  shall 
decide  f  which  order,  duly  certified,  shall  operate  as  a  writ  of  super- 
sedeas, in  respect  to  the  estate,  rights  and  privileges  of  such  party,  and 
may  be  enforced  by  attachment.7  But  such  order  shall  not  have  the 
effect  of  rendering  the  estate  of  such  person  liable  for  any  contract  made 
by  him  at  any  time  previously  to  such  order.8  The  usual  course,  on  the 
presentation  of  such  petition,  is,  to  refer  it  to  a  master  to  take  the  proof 
as  to  the  state  of  mind  of  the  petitioner,  and  to  report  the  proofs  and 
his  opinion  thereon.9  The  court  will  not  supersede  a  commission  of 
lunacy,  where  the  testimony  shows  that  the  petitioner  is  liable,  at  any 
moment,  to  be  excited  beyond  his  control — that  he  is,  in  fact,  an  insane 
man,  with  lucid  intervals.10  And  before  superseding  a  commission 
against  an  habitual  drunkard,  the  court  usually  requires  proof  that  he 
has  voluntarily  refrained  from  the  use  of  intoxicating  liquors,  for  one 
year,  at  least,  preceding  his  application,  as  evidence  of  a  permanent 
reformation.11 

powers   and  duties  of  the  committee,  G  Act  of  1836,^63. 

which  are  foreign  to  a  work  on  prac-  7  Ibid.  I  64. 

tice,  see  Purd.  982,  et  seq.  ;  and  Bright.  8  Ibid.  \  65. 

Dia-  1681.  9  Ex  parte  Rogers,  1  Halst.  Ch.  46. 

*  Act  of  1837,  1 43.  See   Ex  parte   Hanks,  3   Johns.  Ch. 
1  Black's  Case,  18  Penn.  St.  434.  567. 

3  Act  of  1836,  §40-  10  Ex  parte  Helmbold,  35  Leg.  Int. 

*  Ibid.  §41-  29L 

6  Ex  parte  Colah,  6  Daly  51.  u  Ex  parte  Hoag,  7  Paige  312. 
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§  2364.  Of  the  costs.  The  act  of  1836  provided,  that  the  costs  of  an 
unfounded  application,  if  the  judge  should  certify  that  there  was  prob- 
able cause  therefor,  should  be  paid  by  the  petitioner.1  And  it  is  enacted 
by  a  subsequent  statute,  that  in  all  cases,  it  shall  be  the  duty  of  the  court 
to  decide  and  direct  who  shall  pay  the  costs  attendant  upon  the  issuing 
and  execution  of  the  commission,  or  to  apportion  the  same  among  the 
parties  interested,  as  the  justice  of  the  case  may  require,  and  decree  pay- 
ment accordingly  f  such  costs  may  be  ordered  to  be  paid  out  of  the 
estate,  before  final  decree,  where  there  is  no  certificate  of  the  absence  of 
probable  cause.3  The  estate  is  liable  in  the  hands  of  the  committee,  for 
the  professional  services  of  the  attorney  who  conducted  the  proceedings.4 
But  the  costs  are  not  payable  out  of  the  proceeds  of  a  sale  of  the  lunatic's 
real  estate,  to  the  prejudice  of  a  prior  lien-creditor;  except  as  to  the 
costs  of  the  sale  by  which  the  fund  is  produced.5  Where  the  inquisition 
is  traversed,  and  the  party  found  to  be  of  sound  mind,  the  committee  is 
entitled  to  the  expenses  of  the  inquisition,  and  of  opposing  the  traverse, 
for  it  is  his  duty  to  oppose.6 

1  Act  of  1836.  1 9.  *  Wier  v.  Myers.  34  Penn.  St.  377. 

2  Act  16  April  1849,  g  2,  P.  L.  663:  5  Malone's  Appeal,  79  Penn.  St. 
Purd.  981.  481. 

8  Clark's  Case,  22  Penn.  St.  466.  6  Ex  parte  Clapp,  20  How.  Pr.  385 
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Lunatics'  estates,  70. 
Arrest  for  debt,  241. 
Habitual  drunkards,  73. 
Attachments,    73,    1210, 

1213. 
Divorce,  2349. 
Actions  for  penalties,  303. 
Abatement,  1670. 
Illegal  fees.  1108. 
Mortgages,  1323,  1936. 
Actions  against  justices, 

2180. 
Justice's  execution,  1065. 
Ground-rents,  71. 
Partition,  1816. 
Fees,  245,  1108. 
Subpoena,  645. 
Account-render,        1694, 

2232. 
Forfeited     recognisances, 

2046-7. 
Habitual  drunkards,  73. 
73. 
Mortgages,  1942,  1963. 
"  1958,  1982. 

Testatum,  1430  n.,  1431. 
Lien     of    taxes,      1330, 

2018. 
Venire  de  novo,  873. 
Ejectment,  267,  1846. 
Limitation,  1619. 
Partition,  1824,  1826. 
Trustees,  72. 
.  Distress,  1728. 
Lien  of  judgments,  2082. 
Discovery,  1464. 
Trustees,"  72,  73. 
Justices'  courts,  619. 
Revival     of    judgments, 

2086. 
Equitable  plaintiffs,    41, 
926,  1044,  1048,  1662. 
Trustees,  72. 
Landlord  and  tenant,  24. 
Joint  debtors,   262,  274, 

790,  2144. 
Mortgages,  1317,  1936. 
Tax  on  process,  230. 
Municipal  claims,  2016. 
.  Mechanics'  lien,  2005. 

Account-render,  1695-6. 
.  Appeals  in  equity,  136. 
Dower,  1785. 
Estates   of   married   wo- 
men, 78. 
Orphans'      court,      833, 

2162. 
Recognisance,  2050,2054. 
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1832,  Mar.  29. 

June  11. 

1833,  Mar.  16. 

27. 


30. 

Apr.  8. 

9. 

1834,  Feb.  1. 

24. 


Apr.  14. 


1835,  Mar.  28. 

Apr.  4. 
11. 


14. 


1838,  Mar.  11. 


Transcript     of    balance, 

2064. 
Error,  838. 

Service  of  process,  254. 
Appeal       from      award, 

2249. 
Certiorari,  28,  Sal. 
Costs,  940. 
Error,  838,  2034. 
Estrepement,  1857. 
Discharge    of  poor  debt- 
ors, 1425. 
Dower,  1782,  1785. 
Letters-rogatory,  629. 
Costs  on  appeal,  935. 
Ejectment,  1890. 
Abatement,    1907,  2090- 

2094. 
Action  for  legacy,   1497, 

1515. 
Covenant,  1665. 
Decedents,  71,  789,  849, 

963-4,      1044,      1047, 

1058,       1337,       1431, 

1514,       1673,       1723, 

2082,  2099. 
Executors,    2151,    2158, 

2160-4. 
Attorneys,  201,  214,  222. 
Criers  and  tipstaves,  157. 
Entry  of  judgment,  775. 
Juries,  635,  638-9,   675- 

6,  680-2,  685. 
Prothonotaries,  153,  155. 
Special  courts,  150. 
Supreme  court,  7. 
Appeal,  823. 
Bill  of  costs,  1108. 
Counties   and  townships, 

256. 
Mandamus        execution, 

1465. 
Reports  of  county  audit- 
ors, 958. 
Sheriff's      bond,      1085, 

2055. 
Affidavit  of  defence,  400, 

402. 
Points  reserved,  708. 
Forfeited     recognisances, 

2048. 
Costs,  908. 
Partition,   1814-5,   1822, 

1824. 
Process  in  partition,  266. 
Sheriffs  sale,  1317. 
Appeal,  857. 
Arbitration,  2231. 
Partition,  1814. 
Affidavit  of  defence,  402, 

404. 
Interpleader,  494. 
Pules  of  pleading,  560. 


1836,  Mar.  21.  Limited  partnership, 

2149. 
June  13.  Amicable     action,     372, 

377. 
Bail,    305,    309,    312-4, 

316-7,  336-7. 
Capias,    285,    289,    296, 

329-30. 
Convicts,  2126. 
Domestic         attachment, 

823,  2090,  2301-18. 
Foreign  attaehment,2225— 

96. 
Lien     of     ship-builders, 

2113. 
Lunatics,    70,    241,  253, 

321,  2355-64. 
Real  actions,  263-4,  268, 

270,  1788,  1801,  1815- 

16. 
Return-days,  246. 
Scire  facias,  1919. 
Service   of  process,   249, 

254,  2036,  2135. 
14.  Cautionary        judgment, 

2069. 
Costs,  905,  907. 
Official  bonds,  2059. 
Trustees,  75,  2130. 
16.  Appeal,  833,  2034,  2130. 
Arbitration,    958,    2219, 

2225,  2235-53. 
Arrest  for  debt,  241. 
Attachment,  646. 
Attachment       execution, 

1178,1190,  1200,1212, 
"     1215-6. 
Award,  823,  1325. 
Bail  in  error,  839,  843. 

2159. 
Common  pleas,  21. 
Contempts,      148,      339, 

1159,  1312. 
Convicts,  2126. 
Corporations,  1457. 
Costs,  907,  937-8. 
Discovery,  1445-50. 
Equity  jurisdiction,  89. 
Error,  874,  966. 
Execution,      968,      971, 

977,   995,   1004,   1043, 

1063,     1066-7,     1112, 

1145,       1162,       1166, 

1222,       1224,       1227, 

1230,     1236-8,     1245, 

1247-9,  1280,  1282-3, 

1286-90,    1337,   1339, 

1352,    1378,    1386-97, 

1408-25,  1429-31, 

2081. 
Insolvency,    962,     1421, 

2128,  2130. 
Mar.  16.  Lien-docket,  20. 
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1836,  June  16, 


1837,  Mar.  31. 
Apr.  4. 

1838,  Apr.  14. 


16. 

1840,  Mar.  18. 
Apr.  8. 

14. 

16. 

20. 

21. 
28. 

June  3. 
13. 


Oct.  13. 


1841, 

Apr. 

2. 

May 

21. 
5. 

1842, 

Mar. 

12 

Apr. 

5. 

Mechanics'    liens,    1332, 

1437-8,     1443,     1984, 

1999. 
Modification      of     judg- 
ment, 794,  870. 
Nonsuit,  713. 
Proceeds  of  sheriff's  sale, 

823,  1349,  1351. 
Sheriff's  deed,  1077. 
Stay   of  execution,  425, 

1035,  1037-8,  2072. 
Subpoena,  645. 
Summons,  244. 
Supreme  court,  12,  14. 
Trustees    in    insolvency, 

546,  962,  2090,  2097. 
Lien      against      vessels, 

2116. 
Criers,  157. 
Forfeited    recognisances, 

2047. 
Summons,  246. 
Freeholders,  235. 
Partners,     1668,      1671, 

2147. 
Reports  of  county  audit- 
ors, 2232. 
Lien      against      vessels, 

2116. 
Special  courts,  151  n. 
Ground-rent,     258,   404, 

919,  1531,  1901. 
Notice  of   sheriff's   sale, 

1249. 
Ground-rent,  1376. 
Transfer     of    judgment, 

810. 
Proceeds  of  sheriff's  sale, 

1351. 
Award,  2245. 
Mechanics'    liens,    1332, 

1987. 
Partition,  1813-4. 
Assignees,  2347,  2251. 
Costs,  940. 

Equity  jurisdiction,  89. 
Sheriff's       sale,       1339, 

1433-5. 
Account,        89,        1684, 

1695-6. 
Extent,  1230,  1240-2. 
Life-estate,    1015,    1453, 

1455. 
Transfer    of    judgment, 

810  n. 
Penal  actions,  1620. 
Ejectment,  1880. 
Partition,  1824. 
Affidavit      of      defence, 

402-4. 
Error,  824. 
Partition,  1813-4. 
Sheriff's  deed,  1291. 


1842,  July  12. 


16. 


27. 

30. 


Aug.  2. 
1843,  Mar.  31. 
Apr.  4. 
13. 


17. 
19. 

1844,  Apr.  4. 
6. 

29. 
30. 


May  6. 


1845,  Jan.  23. 
Mar.  17. 


20. 


Apr.  12. 
15. 


16. 


Imprisonment    for    debt, 

242-3,       299,       1408, 

2128. 
Warrant  of  arrest,   342, 

349,  350,  352,  354-8. 
Jailer's    fees,    &c.,    294, 

1426. 
Foreign  attachment,  2260. 
Costs,  909. 
Forfeited    recognisances, 

2049. 
Limitation,  1633. 
Arrest  of  judgment,  772. 
Costs,  932. 
Joint  debtors,  790. 
Deputy-sheriffs,  162. 
Forfeited    recognisances, 

2047. 
Special  courts,  150. 
Transfer     of    judgment, 

810. 
Attaclrment       execution, 

1181,  1211. 
Divorce,  2336. 
Sheriff's       sale,       1339, 

1435. 
Assignments,  987. 
Municipal  claims,   2024- 

25. 
Sheriff's  deed,  129: 
Equity  process,  89. 
Rules  of  pleading,  560. 
Sheriff's       sale,       1382, 

1459. 
Injunction  bonds,  116. 
Revival     of     judgment, 

2084. 
Mortgages,  1371. 
Appeals  in  equity,   136- 

41,  833. 
Dower,  1782. 
Equity  jurisdiction,  85  n., 

89. 
Attachment  -   execution, 

1180,  1463. 
Bail  on  appeal,  23,  940, 

2034,  2250. 
Bail   to   dissolve    attach- 
ment, 370,  2126,  2274. 
Stay  of  execution,  1038. 
Marriage,  849,  2090. 
Alimony,  2354. 
Attachment       execution, 

1181. 
Appeals  in  equity,  136  n. 
Ousts,  905. 

Equity  jurisdiction,  89. 
Execution,     1043,    124S, 

2072. 
Lien  of  taxes,  1330,  2019. 
Mechanics'  lien,  1995. 
Mortgages,    1317,    1739, 

1940. 
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1845 

Apr 

16 

1846, 

Feb. 
Mar 

10. 
11. 

Apr. 

14. 

8. 

13. 

14. 

20. 


21. 


22. 


•847,  Feb.  24. 

27, 

Mar.  13 

15. 


Apr.  16. 

1848,  Mar.  27. 

Apr.  10. 


11. 


12. 
1849,  Jan.  23. 

24. 

Feb.  19. 
Mar.  21. 

24. 

Apr.    9. 


.  Public  debtors,  257. 
Suits  for  taxes,  258. 
Transfer  of  judgment,  810. 
Extent,  1241. 
Municipal    claims,     258, 
1330,       1437,       1439, 
2018,  2022,  2024-6. 
Sheriff's  deed,  1285. 
Injunction,  110. 
Costs,  940. 

Affidavit  of  defence,  400. 
Jvonsuit,  633. 
Return-days,  246,  1049. 
Trial-list,  660. 
Feigned  issue,  1350. 
Purchase  bv  lien-creditor, 

1299-1304. 
Trespass,  1576. 
Ejectment,  1880. 
Orphans'  court,  2162. 
Partition,  1812. 
Return  to  execution,  1068, 

1282,  1288. 
Forfeited     recognisances, 

2047,  2049. 
Notice   of   sheriff's   sale, 

1250. 
Subpoena    duces    tecum, 

648. 
Arbitration,  2225. 
Divorce,  233-3. 
Costs,  909. 
Appeals  by  corporations, 

23,  2034. 
Bail  in  error,  841. 
Service  of  process,  255. 
Amendment,  2202. 
Interpleader,  494  n. 
Arbitration,  2219. 
Discovery,  89. 
Sheriffs'  deeds,  1291. 
Sheriff's        interpleader, 

1135. 
Auditors,  1342,  1704. 
Dower,  1785. 
Joint    debtors,    40,    274, 

790,  2075,  2143. 
Married  women,  79,  992, 

2185-6. 
Defalcation,  46,  547,  722, 

799,  1713. 
Sale  for  taxes,  1352,1376, 
1443,  1941,2018,2021, 
2027. 
Auditors,  1340. 
Life-estate,  1015,  1452-6. 
Railroad  damages,  958. 
Bail  in  error,  84 1 . 
Service  of  process,  255. 
Mechanics'     lien,     1994, 

1999. 
Assignment  of  mortgage, 
1973. 


1849,  Apr.  9.     Ejectment,  1845. 

Exemption,  1016,  1023. 
Orphans' court  sale,  1386. 
Partition,  1827. 
Trustees,  2095. 
10.    Attachment       execution, 
1185,  1207. 
Mortgage,  1982. 
Sheriff's  sale,  1156. 
Special  courts,  152. 

16.  Assignments,  987. 
Limitation,  1632. 
Lunacy,  2364. 
Revival     of     judgment, 

2085. 

1850,  Apr.  16.    Banks,  2110-1. 

17.  Municipal  claims,  2026. 
22.    Constables,  160,  1079. 

Error,  831. 

25.  Account,  89. 

Appeal  from  award,  2250. 
Auditor's  report,  1351. 
Covenant,  1514,  1527. 
Error,  838,  2034. 
Limitation,  1619,  1632. 
Married    women,     1680, 

1723,  1845,  2184. 
Mechanics'  lien,  2005. 
Partition,    269,    1815-6, 

1827. 
Perpetuation  of  testimony, 

89. 
Sequestrators'     accounts, 

1455. 
Stay  of  execution,  1035, 

2042. 

26.  Divorce,      2324,      2330, 

2333-4. 
Ejectment,  1847,2090. 
30.  "  1880. 

Lost  dockets,  89. 

1851,  Apr.    3.    Payment  into  court,  1964. 

8.    Corporations,  254. 
Wharfage,  90. 

14.  Ejectment,  1846,  1854. 
Judgments  of  other  states, 

1512. 
Limitation,  1649. 
Partnership,  2142. 
Service   of  process,  249, 

267. 
Satisfaction  of  judgment, 

818. 
Widows'  exemption,  1027. 

15.  Bail  in  error,  841. 
Lunacy,  2357. 
Negligence,    1555,    1673, 

2090. 
Service  of  process,  255. 

1852,  Mar.  30.    Municipal  claims,  2020. 
May     3.    Appeal,  2034,  2130. 

4.   Amendment,  1669,  1683, 
2202-3. 
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1852,  May  4. 


1853   Mar.  11 

Apr.    5 

18 


20 
1854,  Feb.  20, 


Mar.  27. 

Apr.    6. 

24, 

May    5 

8, 


1855,  Mar.    9. 
Apr.  12. 


14. 

26. 

27. 
May    4. 


1856,  Mar.  17. 

Apr.    2. 

11. 


15. 
17. 


21. 
22. 


May  13. 


Estrepement,  112,  1856. 
Levy  on   mineral   lands 

1228. 
Limitation,  1649. 
Revival     of     judgment. 

2086. 
Service  of  process,  251. 
Sheriffs'  deeds,  1291. 
Mortgages,  1932. 
Appeal,  823. 
Ejectment,  267,  1846. 
Special  courts,  152  n. 
Execution,  1011. 
Partition,      1812,      1815, 

1827. 
Service  of  process,  266. 
Equity  process,  127. 
Service  of  process,  250. 
Dogs,  1727. 
Wharfage,  90. 
Justices'     courts,     1043, 

2Q72. 
Divorce,  2323-6,  2332-3, 

2348. 
Mandamus        execution, 

1465. 
Divorce,  2333. 
Foreign  attachment,2258. 
Partition      in      orphans' 

court,  2051. 
Mechanics'     lien,     1994, 

1997. 
Certiorari,  28,  892,  2040. 
Extent,  1221. 
Negligence,  1555,  1619. 
Limitation,    1649,    1651, 

1866. 
Partition,  1823. 
Feme   sole  traders,  993, 

2187. 
Foreign  attachment,2268, 

2280,  2292. 
Corporations,  254. 
Service  of  process,  252. 
Married    women,     1723, 

1826,  1845,  2184-5. 
Mortgage,  1983. 
Satisfaction  of  judgment, 

817. 
Filing  opinions,  702. 
Partition,     1815,     1822, 

1828. 
Mechanics'  lien,  1994. 
Contribution,  63,  88,  89. 
Ejectment-index,  1894. 
Limitation,  1850-1. 
Parol  trusts,  1383. 
Partition,  1824,  2050. 
Probate  of  will,  1869. 
Special  courts,  151  n. 
Municipal   claims,   2016, 

2027. 
Sale  for  taxes,  &c,  1442. 


1856,  Nov.    6, 

1857,  Feb.  14. 


Apr.    8. 


14. 

May     8. 

1858,  Feb.  17. 

Apr.  10. 


12. 
13. 

15. 

20. 

21. 


23. 

May  28. 

1859,  Mar.  22. 

29. 


Apr.     5. 


9. 
13. 
14. 

17. 

1860   Mar.  26. 
29. 

31. 


Apr.     2. 


Injunction-bonds,  116. 
Appeals   in  equity,   136- 

41,  833. 
Equity  jurisdiction,  85  n., 

89. 
Affidavit  of  defence,  404. 
Exemption,  1022. 
Ground-rent,  919,  1531. 
Partition  in  equity,  85  n. 
Sheriffs'  sales,  19*48. 
Mechanics'  lien,  1988. 
Sheriff's        interpleader, 

1135. 
Sheriff's  sale,  1156. 
Amendment,  2203-4. 
Ejectment,     267,     1846, 

1850. 
Disputed         boundaries, 

85  n.,  90. 
Juries,  635,  682  n. 
Lien     of     ship-builders, 

2113-4,  2116. 
Actions     against    militia 

officers,  945. 
Affidavit  of  defence,  406. 
Municipal   claims,    2016, 

2020,  2203. 
Service  of  process,  252. 
Divorce,  2333. 
Usury,  1620. 
Prothonotaries,  155. 
Decrees   in   equity,    143, 

1325. 
Disputed  boundaries,  85  n. 
Interest  on  verdict,   722, 

1052. 
Equity    process,     128-9, 

1899. 
Service   of  process,  252, 

2093. 
Widows'  exemption, 

1030-1. 
Limitation,  1649,  1654. 
Partition  in  equity,  85  n. 
Divorce,  2323,  2334. 
Estate-tail,  1371. 
Divorce,  2337. 
Sheriff's  costs,  1245. 
Sheriff's  costs,  1245. 
Auditors,  1340. 
Juries,  677. 
Bail,  2044. 
Divorce,  2328. 
Error   in   criminal  cases, 

886-8. 
Felony,  2126. 
Illegal  fees,  1108. 
Mandamus        execution, 

1465. 
Special  courts,  152. 
Tax  on  process,  230. 
Mortgage,  1953. 
Recognisance,  2054. 


TABLE   OF    STATUTES. 


767 


I860 

Apr.     3. 

Sept.  6 

Dec.      5. 

1861 

Mar.     1 . 

22. 

Apr.     8. 

9. 

18. 

May      1. 

2. 

'862 

Jan.   31. 

Feb.  21. 

Mar.     4. 

15. 

27. 

Apr.     5. 

6. 

7. 

1U. 

1863,   Apr. 


11. 


16. 

1 
2. 

14. 

15. 

22. 


Dec.  11. 

14. 

1864,  Jan.      6. 

Mar.  31. 
Apr.      1 . 


27. 

May     4. 


5. 

Aug.  10. 

1865,  Mar.  14. 

22. 

24. 

27. 


Sheriff's        recognisance, 

1085,  2056. 
Lien  of  judgment,  786, 801. 
Ejectment,  1850. 
Return  to  execution,  1281. 
Joint  debtors,  1667,  2094. 
Lien  against  vessels, 2116. 
Corporations,  1462. 
Sales  for  taxes,  2026-7. 
Soldiers,  234. 
Arbitration,  1694,  2231. 
Trustees,  75  n. 
Summary  conviction,  837. 
Sales    for    taxes,     1439, 

2026. 
Municipal  claims,  2023. 
Service  of  process,  249. 
Sheriff's  deed,  1285. 
Mortgages,  1982. 
Equity  process,  127. 
Mechanics'  claim,  2203. 
Public  debtors,  257. 
Distribution   of  proceeds 

of  sheriff's  sale,  1308. 
Divorce,  2350,  2354. 
Estrepement,  1856. 
Judgment  against  sheriff, 

2063. 
Mortgages,  1947. 
Service  of  process,  255. 
Revival     of     judgment, 

2086. 
Lost  records,  89. 
Estrepement,  1856. 
Equity  jurisdiction,  90. 
Disputed  boundaries,  85  n. 
Compulsory  nonsuit,  714. 
Ejectment-index,  1894. 
Mortgage,  1956. 
Points  reserved,  708. 
Ejectment,  1879. 
Landlord  and  tenant,  24. 
Municipal   claims,    2016, 

2016,  1019. 
Locality  index,  2006,2020. 
Damages,  1318. 
Municipal  claims,   2019- 

20. 
Costs,  908,  1828. 
Amendments    in    equity, 

132. 
Costs  in  equity,  135 
Exemption,   1016. 
Special  courts,  152. 
Notaries,  2334. 
Dower,  1788,1791,2090. 
Lien  of  judgment,  786  n. 
Certiorari,  29,  840,  1394. 
Affidavit  for  appeal,  23. 
Satisfaction  of  judgment, 

817. 
View,  639. 


1865 

Nov. 

27. 

Widow  s  exemption,  1031. 

1866 

Feb. 

14. 

Injunction,  136. 

16. 

Loealityindex, 2006, 2020. 
Lost  deeds,  69. 

Mar. 

23. 

Municipal  claims,  2021. 

Apr. 

17. 

Corporations,  1462. 

1867 

Mar 

12. 

Partition  in  equity,  85  n. 
Tender,  500,  916,  934. 

23. 

Mortgages,  1317,  1939. 

28. 

Limitation,  1619. 

Apr. 

1. 

Jurors,  637. 

4. 

Mechanics'  lien,  1994. 

10. 

Costs  in  ejectment,  1885. 
Jurors,  635. 

1868 

Mar 

10. 

Corporations,  1462. 

16. 

"Writ  of  error,  822. 

18. 

Corporations,  1462. 

Apr. 

2. 

Fees,  1430. 

3. 

Mortgages,  1932. 

8. 

Mechanics'  lien,  1996. 

13. 

Sheriff's      recognisance, 
1085,1619,2056,2058. 

28. 
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Aug 

1. 

Mechanics'  lien,  1993-4, 
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Feb. 

12. 

Writ  of  error,  822. 

26. 

Limitation,  1651. 

Mar 

17. 
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364-8. 
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887. 
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ABANDONMENT. 

of  levy,  liability  of  sheriff  for,  1091. 

ABATEMENT. 

pleas  in,  515. 

non-joinder,  515. 

lis  pendens,  516. 

misnomer,  516. 

fictitious  party,  517. 

alien  enemy,  517. 

ne  unques  executor,  517. 

mil  tiel  corporation,  517. 

coverture,  517-8. 

practice  on  pleading  in,  519. 

judgment,  520, 

plea  puis  darrein  continuance  in,  671. 

of  writ  of  error,  849. 

in  dower,  1791. 

death  of  parties,  2093-6. 

ABSQUE  HOC. 

effect  of,  when  added  to  plea  of  covenants  performed,  537,  1534. 

ACCEPTANCE  OF  SERVICE, 
effect  of  unauthorized,  226. 
not  an  appearance,  271. 
form  of,  271  n. 

ACCIDENT. 

chancery  jurisdiction,  87,  89. 

ACCOUNT. 

chancery  jurisdiction  in,  87,  89,  96. 
bill  for,  96,  1684  n. 

ACCOUNT-EENDER. 

nature  of  the  action,  1684. 
limitation,  1619,  1684. 

(771) 
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ACCOUNT-RENDER— (continued.) 
when  the  action  lies,  1685. 
between  partners,  1686. 
trustee  and  cestui  que  trust,  1687. 
landlord  and  tenant,  1687. 
against  attorneys,  1687. 
against  bailees,  1704. 
parties  to  the  action,  1688. 
process,  1689. 
default,  1689 
declaration,  1690-1. 
pleas,  1692-3. 
arbitration,  1694. 
trial,  1695-6. 
evidence,  1697-8. 
verdict,  1699. 

judgment  quod  computet,  1700. 
auditors,  1701. 

proceedings  before  auditors,  1702. 
pleading  before  auditors,  1703. 
powers  of  auditors,  1704. 
issue  and  demurrer,  1705-7. 
trial  of  issues,  1707. 

proceeding  after  determination  of  issues,  1708. 
exceptions  before  auditors,  1709. 
report  of  auditors,  1710. 
final  judgment,  1711. 
error  and  execution,  1712. 

ACKNOWLEDGMENT. 

of  sheriff's  deed,  1286. 

place  of,  1287. 

by  whom  made,  1288. 

time  of,  1289. 

mode  of,  1290. 

how  proved,  1291. 

effect  of,  1292-4. 

opposing  of,  1295. 

to  remove  the  bar  of  the  statute  of  limitations,  1636. 
ACTION. 

commencement  of,  228. 

modes  of  commencing,  229. 

form  of,  1590. 

joinder  of,  1593. 

cumulative,  1597. 

election  of,  1602. 

limitation,  1618.  , 

parties  to,  1655. 
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ADJOURNMENT. 

of  hearing,  on  warrant  of  arrest,  350. 
bond  for,  351. 

ADMINISTRATORS  DE  BONIS  NON. 
powers  of,  2163-4. 
actions  by,  2164. 

ADMISSIONS. 

in  pleading,  560. 

ADULTERY. 

when  a  bar  to  dower,  1784. 
plea  of,  in  dower,  1794. 
as  ground  of  divorce,  2329. 
evidence  of,  2329. 

ADVERSE  POSSESSION, 
title  by,  1642. 
what  is,  1643. 

tacking  of  prior  possession,  1643. 
who  cannot  set  up,  1644. 
against  co-tenant,  1645. 
when  possession  ceases  to  be  adverse,  1646. 
of  interfering  surveys,  1 647. 

ADVERTISEMENT. 

of  notice  of  sheriff's  sale,  1250. 

time  of  publication,  1250. 

of  attachment  against  vessels,  2120. 

AFFIDAVIT. 

for  appeal  from  justice,  23. 

for  certiorari,  26,  891. 

on  motion  for  injunction,  118. 

to  hold  to  bail,  288,  307. 

for  warrant  of  arrest,  342,  345. 

for  attachment,  361. 

to  plea,  when  requisite,  560. 

for  exemption  from  jury  service,  637. 

for  writ  of  error,  form  of,  838. 

how  made,  838. 

to  bill  of  costs,  948. 

of  justification  of  surety  for  stay,  1038. 

for  feigned  issue,  1350. 

for  rule  to  show  cause,  1469. 

for  appeal  from  award,  2249. 

for  domestic  attachment,  2303. 

AFFIDAVIT  OF  DEFENCE, 
history  of  the,  399-400. 
constitutionality,  401. 
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AFFIDAVIT  OF  DEFENCE— (continued.) 
when  requisite,  402-4. 
judgment  for  want  of,  405. 
what  parties  must  file,  406. 
by  whom  made,  407. 
cause  of  action,  408. 

instruments  for  payment  of  money,  409-10. 
judgments,  411. 
affidavit  of  loan,  412. 
book-entries,  413. 
filing  of  copies,  402,  404-5,  415. 
in  the  second  week,  405. 
amendment  of  copy,  415. 
omission  to  docket  copy,  415. 
averments  dehors,  416. 
jurat  to,  417. 
time  of  filing,  417. 
motion  for  inspection,  417. 
sufficiency  of,  418-9. 
form  of,  420. 

on  information  and  belief,  420. 
judgment  for  want  of,  421. 
insufficient,  422. 
motion  for,  422. 
supplemental,  423. 
frivolous,  423. 

judgment  for  amount  admitted,  423, 
against  one  of  several  defendants,  423. 
nature  of,  as  evidence,  423. 

AFFIDAVIT  OF  LOAN, 
sufficiency  of,  412. 

AFTER-ACQUIRED  LANDS. 

execution  against  lands  acquired  after  judgment,  1011. 

AGREEMENT. 

of  counsel  to  be  in  writing,  227. 

effect  of,  227. 

for  revival  of  judgment,  2089. 

ALIAS. 

writ,  definition  of,  262. 

when  and  how  issued,  262. 

effect  of,  262,  1175. 

right  to,  1174'. 

scire  facias  on  mortgage,  1959. 

ALIEN. 

right  of,  to  dower  or  curtesy,  1783. 
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ALIEN  ENEMY, 
plea  of,  517. 
replication  to,  517. 

ALIMONY. 

temporary,  and  expenses,  in  divorce,  2345. 
permanent,  on  divorce  from  bed  and  board,  2354. 
lien  of,  2354. 

ALLOCATUR 

for  capias  ad  respondendum,  288. 
special,  for  writ  of  error,  when  required,  837. 
for  writ  of  error,  in  criminal  cases,  885,  888. 
application  for,  886. 

ALTERATIONS. 

mechanic's  lien  for,  1993. 

AMBASSADOR. 

privileges  of,  232. 

AMENDMENT. 

at  common  law,  2190. 

defects  cured  by  verdict,  2191. 

jeofails,  2192. 

statutes  of,  21 96-7. 

in  equity,  132. 

of  process,  2193. 

of  return  to  process,  261,  2194. 

of  copy,  under  affidavit  of  defence  law,  415. 

of  inquisition  of  damages,  452. 

of  the  declaration,  2198-9. 

of  names  of  parties,  2202. 

of  parties,  1669,  2203-4. 

of  form  of  action,  1592,  2205. 

of  pleas,  556-9,  2200-1. 

of  verdict,  717,  795,  2195. 

of  judgment,  792-5,  2195. 

of  the  record,  2195. 

of  recognisance  in  error,  841. 

of  writ  of  error,  847. 

of  assignment  of  errors,  852. 

of  writ  of  execution,  1050. 

of  sheriff's  return,  1068,  2194. 

of  mechanic's  claim,  2004,  2203. 

in  penal  actions,  2190. 

practice  on,  2206. 

AMENDS. 

tender  of,  by  justice,  2178. 

A  MENSA  ET  THORO.    See  Bed  and  Board. 
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AMICABLE  ACTION. 

commencement  of  action  by,  372,  378. 

form  of,  373. 

duties  of  prothonotary,  374. 

statement,  where  judgment  is  confessed,  375. 

in  ejectment,  376. 

by  husband  and  wife,  377. 

stay  of  execution,  377,  1035. 

scire  facias  on  mortgage,  1955. 

to  revive  judgment,  2089. 

ANSWER. 

effect  of,  on  motion  for  injunction,  118. 

responsive,  effect  of,  131. 

when  evidence,  133. 

of  garnishee,  to  interrogatories,  1201. 

APPEAL. 

from  justice's  court,  22. 

right  of  appeal,  22. 

recognisance,  2034-5. 

filing  of  the,  23. 

proceedings  on,  24. 

from  justice,  practice  as  to  declaring,  384. 

in  equity,  136-42. 

from  decision,  on  motion  to  open  confessed  judgment,  443,  809. 

when  an  appeal  lies  to  supreme  court,  823. 

limitation  in  case  of,  833. 

time  for  taking,  cannot  be  extended,  834. 

relief  against  omission  to  file,  834. 

effect  of,  857. 

costs  on  appeal  from  justice's  court,  935-6. 

from  award,  2247-8. 

costs  on  appeal  from  award,  940. 

from  distribution  of  proceeds  of  sheriff's  sale,  1351. 

in  divorce,  2349. 

APPEARANCE. 

entry  of  common,  276. 

what  is  a  good,  226,  271. 

relief  against  unauthorized,  226. 

form  of,  271. 

effect  of,  272. 

de  bene  esse,  273. 

by  one  of  several  defendants,  274. 

judgment  for  want  of,  275. 

withdrawal  of,  397. 

to  attachment,  1199. 

to  sci.  fa.  sur  mortgage,  1960. 
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APPELLATE  JURISDICTION. 

of  the  common  pleas,  22-4. 

APPORTIONMENT. 

of  mechanic's  claim,  2005. 

APPRAISEMENT. 

under  the  exemption  law,  1022. 
competency  of  appraisers,  1022  n. 
compensation  of  appraisers,  1022. 
qualification  of  appraisers,  1022. 
setting  aside  of,  1022. 
responsibility  of  the  sheriff,  1022  n. 
of  real  estate,  1023. 
of  widows'  exemption,  1031. 
of  goods  distrained,  1732-3. 

ARBITRATION. 

nature  of,  2207-8. 

submission  at  common  law,  2209. 

prospective  submissions,  2210-11. 

revocation  of  submission,  2212-3. 

umpires,  2214. 

award,  2215-8. 

statutory  submission,  out  of  court,  2219. 

submission  of  pending  action,  2221-2. 

proceedings  before  referees,  2223-4. 

powers  of  arbitrators,  2225-7. 

exceptions  to  awards,  2228-30. 

compulsory,  2231. 

what  causes  may  be  referred,  2232. 

rule  of  reference,  2233-4. 

notice  of  rule,  2235. 

appointment  of  arbitrators,  2236-8. 

notice  of  meeting,  2239. 

meeting  of  arbitrators,  2240-1. 

proceedings  before  arbitrators,  2242. 

award,  2243-5. 

exceptions  to  award,  2246. 

appeal,  2247-8. 

affidavit,  2249. 

recognisance,  2250. 

payment  of  costs,  2251. 

proceedings  on  appeal,  2252. 

compensation  of  arbitrators,  2253. 

costs  of,  937-8. 

powers  of  arbitrators  over  the  costs,  937. 

costs  of  compulsory  arbitration,  939. 

costs  on  adjournment,  939,  2227. 
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ARBITRATION— (continued.') 

costs  on  appeal  from  award,  940. 
in  account-render,  1694. 

ARGUMENT-LIST. 

of  the  supreme  court  on  error,  861. 
list  of  short  causes,  862. 
hour  list,  863. 

ARRAY. 

challenge  to  the,  676. 

ARREST. 

privilege  from,  233,  239,  1412. 

discharge  of  privileged  person  from,  240,  1413. 

under  capias,  290-4. 

duty  of  officer  in  making,  294. 

double,  when  not  allowed,  304. 

warrant  of,  341. 

how  obtained,  341. 

grounds  for  warrant  of,  342-3. 

affidavit  for,  345. 

jurisdiction  to  issue  warrant,  346. 

form  of  warrant,  347. 

service  of  warrant,  348. 

hearing,  349. 

adjournment,  350. 

bond  for  adjournment,  351. 

commitment,  352-3. 

defendant's  bond,  354-6. 

discharge,  357. 

costs,  358. 

ARREST  OF  JUDGMENT, 
grounds  for,  769. 
materiality  of,  770. 
motion  for,  771. 
error  to  order  in,  771. 
costs  of,  772. 
limitation  of  new  suit,  after,  772. 

ASSAULT  AND  BATTERY. 
costs  in  action  for,  910-1. 
limitation  of  actions  for,  1619. 

ASSESSMENT  OF  DAMAGES.    See  Damages. 

ASSIGNEE. 

action  for  use  of,  41,  1656,  1663. 

when  to  sue  in  his  own  name,  1657-60,  1664,  2129. 

responsibility  of,  as  plaintiff,  1660,  2129. 

of  mortgage,  rights  of,  1973. 

may  appeal,  without  security,  2129. 
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ASSIGNMENT  OF  BEEACHES.    See  Breaches. 

ASSIGNMENT  OF  ERRORS, 
form  of,  851. 
when  amendable,  851. 
insufficiency  of,  852. 
additional,  when  allowed,  852. 
errors  in  fact,  853. 

only  reached  by  error  coram  vobis,  853. 
error  in  law,  854. 

what  may  be  assigned  for  error,  855-6. 
on  certiorari  to  justices'  court,  895. 

ASSIGNMENT  OF  JUDGMENT, 
to  be  indexed,  776. 

ASSIGNMENT  OF  MORTGAGE, 
effect  of,  1973. 
recording  of,  1973. 

ASSIZE  OF  NUISANCE. 

when  maintainable,  1776. 

ASSUMPSIT. 

as  an  equitable  action,  31-3, 1492-3. 

for  costs,  955. 

nature  of  the  action,  1485. 

consideration,  1486-9, 1497. 

promise  to  a  third  person,  1488. 

moral  obligation,  1489. 

subject-matter,  1490. 

indebitatus  assumpsit,  1491, 1496,  1499. 

special,  1490, 1496,  1498-9. 

for  money  had  and  received,  1492-3. 

when  a  tort  may  be  waived,  1494. 

where  there  is  a  specialty,  1495-6. 

specialty  altered  by  parol,  1496. 

for  legacy,  1497. 

evidence  to  support  an,  1499-1501. 

declaration,  1502. 

pleas,  1503. 

verdict  and  judgment,  1504-5. 

ATTACHMENT. 

against  defaulting  trustees,  243. 
against  sheriff,  339-40. 
commencement  of  action  by,  359. 
when  attachment  lies,  360,  363. 
affidavit  for,  361. 
bond  of  plaintiff,  362. 
service  of,  364 
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ATTACHMENT— (continued.) 
seizure  and  bond,  365. 
interpleader,  366. 
dissolution  of,  367. 
proceedings  in  the  suit,  368-9. 
against  convicts,  370. 
in  cases  of  personal  tort,  371. 
plea  of,  454,  1536. 
replication  to  plea  of,  576. 
against  defaulting  witness,  649-50. 
to  another  county,  649. 
for  costs,  954. 
against  vessels,  2115. 
dissolution,  2121. 

ATTACHMENT-EXECUTION, 
nature  of,  967, 1178-9. 
when  it  lies,  1180. 
what  may  be  attached,  1181. 
against  personal  chattels,  1182. 
against  debts,  1183. 
judgments,  1183. 
promissory  notes,  1183. 
rent,  1183. 
accounts,  1184. 
legacies,  1185. 
distributive  shares,  1185. 
wages  and  salaries,  1186. 
garnishee,  1187,  1194. 
effect  of,  1188-9, 1193,  1196. 
what  is  bound  by,  1190,  1195. 
interest  on  claim  attached,  1191. 
how  sued  out,  1197. 
return-day,  1197. 
service  of,  1197. 
effect  of  return,  1197. 
motion  to  quash,  1198. 
appearance,  1199. 
defence,  1199. 
interrogatories,  1200. 
rule  to  answer,  1201. 
pleadings,  1202. 
what  may  be  pleaded,  1202. 
trial,  1204-5. 
evidence,  1206. 
verdict,  1207. 
form  of  judgment,  1208. 
effect  of  judgment,  1209. 
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ATTACHMENT-EXECUTION— (continued.-) 
costs  in,  922. 
against  stock,  1210-3. 
against  corporation,  1463. 

ATTORNEY. 

definition  of,  201. 

right  to  appear  by,  201. 

admission  of,  201. 

disqualifications,  201. 

board  of  examiners,  202. 

registry  of  students,  203. 

course  of  study,  204. 

conditions  of  admission,  205-6. 

from  other  counties,  admission  of,  207. 

from  other  states,  208. 

oath  of  office,  209. 

fraudulent  admission  of,  210. 

penalties  for  misconduct  in  office,  211-2. 

consequence  of  disbarment,  213. 

jurisdiction  over,  214. 

duties  of,  215,  219. 

responsibility  for  negligence,  215-6. 

privileges  of,  216,  236,  238. 

action  against,  220,  243. 

compensation  of,  221. 

prosecution  and  defence  of  actions  by,  222. 

powers  of,  224-5,  437. 

effect  of  appearance  by,  272. 

holding  to  bail,  302. 

commissions  of,  when  to  be  included  in  judgment,  1052. 

purchase  by,  at  sheriffs  sale,  1262-3,  1384. 

service  of  notice  on,  1473. 

limitation  of  actions  by  and  against,  1627. 

account-render  against,  1687. 

AUDITA  QUERELA, 
nature  of,  1480. 
advantages  of,  1481-2. 
when  it  lies,  61,  1483. 
practice  in,  1483. 

AUDITOR. 

on  purchase  by  lien-creditor,  1300. 

to  distribute  proceeds  of  sheriff's  sale,  1339. 

appointment  of,  1340. 

qualifications  of,  1340. 

notice,  1341. 

powers  of,  1342-3. 

report,  1344-5. 
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AUDITOR— (continued.) 

exceptions  to  report,  1346. 
compensation  of,  1347. 
costs  of  audit,  1348. 
in  account-render,  1701. 

AVEEAGE. 

claim  for,  attachable,  1183. 

AVERMENT. 

dehors  the  copy,  when  to  be  answered  by  affidavit  of  defence,  416. 

AVOWRY. 

nature  of,  in  replevin,  1750. 
form  and  requisites  of,  1750-1. 
effect  of,  1752-3. 

AWARD. 

transfer  of,  to  create  a  lien,  81. 
effect  of  appeal,  813. 
when  stricken  off,  813. 
costs,  on  appeal  from,  940. 
execution  on,  958. 
when  a  lien,  1325. 
how  made,  2215,  2243. 
sufficiency  of,  2216-7. 
effect  of,  2218. 
exceptions  to,  2228-9,  2246. 
argument  of  exceptions,  2230. 
when  referred  back,  2230. 
appeal  from,  2247-8. 

BAIL. 

on  appeal  from  justice,  23,  2034. 
on  certiorari,  26,  892,  2040. 
power  to  arrest  principal,  243. 
in  real  action,  270. 
when  demandable,  298. 
right  to  hold  to,  299-303. 
double  arrests,  304. 
affidavit  to  hold  to,  307. 
how  taken  by  the  sheriff,  309. 
exception  to,  312-3. 
justification  of,  314-6. 
deposit  in  lieu  of,  317. 
liability  of,  318. 
how  discharged,  318,  320-6. 
surrender,  319. 
how  relieved,  325. 
proceedings  against,  327. 
responsibility  of  sheriff,  336. 
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BAIL — (continued.) 

in  error,  when  requisite,  839. 

when  not  required,  839. 

amount  of,  840. 

form  of  recognisance,  841,  2038. 

sureties,  841-2. 

justification,  842. 

supersedeas,  843 

for  stay  of  execution,  1038,  2041. 

affidavit  of  justification,  1038. 

responsibility  of  surety,  1040. 

right  of  .subrogation,  1040. 

scire  facias  against,  2042. 

in  criminal  cases,  2044. 

form  of  recognisance,  2045. 

forfeiture,  2046. 

suits  on  forfeited  recognisances,  2047. 

BAIL-BOND. 

form  of,  310. 

to  be  returned  with  the  writ,  311. 

BAILEE. 

without  reward,  liability  of,  1703. 
garnishee  in  foreign  attachment,  2258. 

BAILMENT. 

chattels  bailed  may  be  taken  in  execution,  978. 

BAIL-PIECE. 

form  of,  319. 
exoneretur  on,  319. 

BALANCE.     See  Certificate. 

due  by  excutors,  &c,  transcript  of,  2064-5. 
jurisdiction,  2066. 
scire  facias,  2067. 

BANK-NOTES. 

may  be  taken  in  execution,  977. 

scire  facias  against  stockholders  of  bank,  2110. 

BANKRUPTCY. 

effect  of,   on  bail,  323-4. 

on  pending  action,  2097. 

suits  by  assignees,  2131. 

limitation,  2131. 

may  appeal  without  security,  2131. 

of  one  of  several  partners,  2.139. 

BED  AND  BOARD. 

divorce  from,  4350. 
ground  of,  4350 
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BED  AND  BOARD— (continued.) 
jurisdiction,  2350 
decree,  2352. 
when  annulled,  2353. 
alimony,  2354. 
return  of  wife's  property,  2354. 

BEYOND  SEA. 

exception,  in  statute  of  limitations,  1632-3, 

BILL  OF  EXCEPTIONS, 
nature  of,  694. 
when  proper,  694. 
sealing  of,  694,  697. 
when  it  lies,  695. 
presentation  of,  696,  698. 
form  of,  696,  699. 
how  enforced,  696. 
scire  facias  to  certify,  2108. 
how  supplied,  696. 
settlement  of,  698. 
effect  of,  700-1. 
in  criminal  cases,  885. 

BILL  OP  PARTICULARS, 
when  demandable,  472. 
in  actions  for  tort,  472. 
time  of  demand,  473. 
form  of  demand,  473. 
amendment  of,  473-5. 
precision  requisite  in,  474. 
rule  to  furnish  more  specific,  473. 
effect  of,  475. 
variance,  475. 

effect  of  neglect  to  furnish,  476. 
when  non-pros,  may  be  entered,  476. 
of  sheriff's  charges,  1108. 
in  divorce,  2343. 

BOND.    See  Offical  Bonbs. 
for  injunction,  116. 
official,  of  prothonotary,  153. 
of  clerk  of  United  States  district  court,  167, 
of  clerk  of  circuit  court,  172. 
of  United  States  marshal,  168. 
suit  on  marshal's,  168. 
for  removal  to  a  circuit  court,  184. 
for  adjourned  hearing  on  warrant  of  arrest,  351. 
of  defendant,  on  warrant  of  arrest,  354-6. 
for  attachment,  362. 
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BOND— (eonimwed) 

to  dissolve  attachment,  365. 

judgment  on  penal,  455. 

assignment  of  breaches,  455. 

when  requisite,  457. 

of  indemuity,  liability  on,  1090. 

interpleader,  1141. 

in  insolvency,  1421. 

replevin,  1735. 

claim-property,  1737. 

for  writ  of  estrepement,  1856. 

in  foreign  attachment,  2265. 

BOOK-ENTRIES. 

when  calling  for  affidavit  of  defence,  413-4. 

BOUNDARIES. 

chancery  jurisdiction,  85,  90. 

BREACHES. 

assignment  of,  on  cautionary  judgment,  455,  2068. 
when  requisite,  457-61,  2069. 
how  assigned,  463. 
scire  facias,  2070-1. 

BREAD  ACT. 

discharge  under  the,  1425. 

BREVE  DE  PARTITIONE  PACIENDA. 
form  of,  1822. 
execution  of,  1823. 

BUILDINGS. 

what,  subject  to  mechanic's  lien,  1990. 

CALENDAR. 

precedence  on,  in  supreme  court  of  the  United  States,  194. 

CANCELLATION. 

of  deed,  in  equity,  99. 

CAPIAS  AD  RESPONDENDUM, 
nature  and  form  of,  285. 
when  allowed,  286. 
praecipe  for,  287. 
allocatur,  when  required,  288. 
affidavit  for,  288. 
issuing  of,  289. 
against  prisoner,  289. 
without  bail,  289. 
arrest  under,  290-4. 
special,  296-7. 
return  cS,  328-9. 
vol.  ii. — 50 
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CAPIAS  AD  RESPONDENDUM— {continued.) 
effect  of  return,  330,  332. 
alias,  331. 

CAPIAS  AD  SATISFACIENDUM, 
nature  of,  967. 
when  allowable,  1408. 
when  to  be  executed,  1409-10. 
form  of,  1411. 

privilege  from  arrest  on,  1412. 
discharge  from  illegal  arrest,  1413. 
escape,  1414. 
sheriff's  liability,  1415. 
return,  1416. 

alias  and  testatum  writ,  1417. 
discharge  on  payment,  1418. 
effect  of  discharge,  without  payment,  1419. 
death  of  defendant  in  prison,  1420. 
discharge  in  insolvency,  1421. 
under  the  bread  act,  1425. 
imprisonment  under,  1426. 

CASE. 

when  case  lies,  1548. 

writ  in,  1549. 

injuries  redressed  by  action  of,  1550. 

injuries  to  the  person,  1551. 

to  personal  property,  1552. 

to  real  property,  1553. 

on  statutes,  1554. 

for  death  by  negligence,  1555. 

declaration,  1556. 

pleas,  1557. 

verdict  and  judgment,  1558. 

limitation,  1619. 

CASE  STATED. 

nature  of,  732. 

what  must  be  contained  in,  733. 
effect  of  insufficient,  733. 
practice  on,  734. 

CAUSE  OF  ACTION, 
rule  to  show,  305. 
when  moved  for,  306. 
in  attachment,  306  n. 
hearing  of  rule,  308. 
in  foreign  attachment,  2271-3. 

CAUTIONARY  JUDGMENT, 
effect  of,  427. 
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CAUTIONARY  JUDGMENT— (C<m*rou«<£) 

execution  on,  959. 

assignment  of  subsequent  breaches,  2068-9. 

scire  facias,  2070-1. 

CAUTIONARY  ORDER. 

in  nature  of  injunction,  not  to  issue,  116. 
federal  courts  may  grant,  116  n. 

CAVEAT  EMPTOR. 

rule  of,  as  to  judicial  sales,  1353. 
CERTAINTY. 

necessary  in  a  verdict,  720. 

CERTIFICATE. 

of  balance  due  defendant,  546,  551,  721. 

when  allowed,  551,  721. 

judgment  on,  798. 

when  not  allowed,  799. 

effect  of,  857. 

of  no  set-off,  effect  of,  1973. 

CERTIORARI. 

jurisdiction  in,  25,  821,  889-90. 

limitation,  26,  893. 

affidavit,  26,  891. 

bail,  26,  892,  2040. 

supersedeas,  26-7,  892. 

service  and  return,  894. 

assignment  of  errors,  895. 

grounds  of  reversal,  896-8. 

hearing,  899. 

judgment,  900. 

execution,  901. 

costs,  902. 

iu  landlord  and  tenant  case,  27. 

for  removal  to  a  federal  court,  184. 

at  common  law,  821. 

when  it  lies,  821. 

on  suggestion  of  diminution,  850. 

to  bring  up  the  record  for  a  rehearing,  875. 

to  summary  proceedings,  by  purchaser  at  sheriff's  sale,  1394. 

CESSET.     See  Stay  of  Execution. 

CESTUI  QUE  TRUST. 

may  sue  in  his  own  name,  30. 
ejectment  by,  1841. 

CHANGE  OF  PARTIES. 

after  judgment,  effect  of,  962. 
scire  facias  in  case  of,  2090. 
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CHANGE  OF  PAETIES— (continued.) 

marriage,  2092. 

death,  2093. 

insolvency  and  bankruptcy,  2097 

judgment,  2098. 

CHANGE  OF  VENUE.    See  Venue. 

CHALLENGE. 

to  jury,  676. 
to  the  array,  676. 
to  the  polls,  677. 
peremptory,  677. 
for  cause,  678. 
principal,  678. 
to  the  favor,  679. 

CHAEGE. 

delivery  of,  to  the  jury,  691-3. 
answers  to  points,  691-2. 

CHARITIES. 

chancery  jurisdiction,  82. 

CHATTELS  REAL. 

liability  of,  to  execution,  1001. 

CHECK. 

attachment  of,  1183. 

CHOSES  IN  ACTION.    See  Attachment-Execution. 

CIRCUIT  COURT. 

organization  of,  171. 

terms,  171. 

special  sessions,  171. 

clerk,  172. 

jurisdiction,  173-5. 

pleading  and  practice,  176. 

execution,  176. 

lien  of  judgment,  779  n.,  2081. 

CIVIL  COLE. 

report  of  the  revisers,  74. 

CLAIM. 

form  and  requisites  of  mechanic's,  1999. 
for  municipal  assessment,  2020. 
may  be  read  in  evidence,  2025. 

CLAIM-PROPERTY  BOND. 

condition  of,  1737. 
effect  of  giving,  1737. 
action  on,  1772. 
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CLANDESTINE  REMOVAL. 

of  goods  liable  to  distress,  1728-9. 
CLERK. 

of  the  district  court  of  the  United  States,  166. 

deputy-clerks,  166. 

bond,  166. 

residence,  166. 

of  the  circuit  court,  172. 

deputies,  172. 

bond,  172. 

of  the  supreme  court  of  the  "United  States,  186. 

bond,  186. 

deputies,  186. 

COGNOVIT. 

nature  of,  425-6. 

cautionary,  427. 

statement  of  cause  of  action,  428. 

entry  of,  429. 

effect  of,  430-1,  1041. 

COIN. 

may  be  taken  in  execution,  977. 

COLLUSION. 

effect  of,  on  sheriff's  sale  of  chattels,  984-5. 

COMMISSION. 

for  examination  of  witnesses,  84,  89. 

rule  for,  619. 

interrogatories,  619. 

when  ex  parte,  619. 

naming  of  witnesses,  620. 

attaching  original  papers,  620. 

exceptions  to  interrogatories,  620. 

when  a  re-examination  allowed,  620. 

effect  of  commission,  621. 

stay  of  proceedings,  621. 

notice  of,  622. 

execution  of,  623-4. 

return,  625. 

in  lunacy,  2358-9. 

COMMISSIONERS. 

appointment  of,  in  Philadelphia,  158. 

United  States,  172. 

powers  of,  172. 

to  make  partition,  1823. 

COMMISSIONS. 

of  executor,  not  attachable,  1186. 
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COMMITMENT. 

on  warrant  of  arrest,  352-3. 

COMMITTEE. 

of  lunatic  or  habitual  drunkard,  2362. 

COMMON  APPEARANCE. 

entry  of,  277. 

COMMON  LAW. 

system  of  pleading  and  practice,  3. 

COMMON  PLEAS. 

of  Philadelphia,  15. 

judicial  districts,  15. 

separate  districts,  16. 

organization  of,  in  Philadelphia,  17. 

arrangement  of  business,  18-20. 

dockets,  19-20. 

original  jurisdiction,  21. 

appellate  jurisdiction,  22-4. 

certiorari,  25-7,  889-90. 

equity  jurisdiction,  28. 

COMMONWEALTH. 

priority  of,  on  the  trial-list,  660. 
certificate  agaiust,  not  allowable,  799. 
lien  of  balance  due  the,  1325. 
not  bound  by  statutes  of  limitation,  1618. 
showing  title  out  of  the,  1866. 

COMPENSATION. 

of  auditors,  1347. 
of  arbitrators,  2253. 

COMPETENCY. 

of  witnesses,  643. 

COMPULSORY  ARBITRATION. 

what  causes  may  be  referred,  2232. 

rule  of  reference,  2233-4. 

notice  of  rule,  2235. 

appointment  of  arbitrators,  2236-8. 

notice  of  meeting,  2239. 

meeting  of  arbitrators,  2240-1. 

proceedings  before  arbitrators,  2242. 

award,  2243-5. 

exceptions  to  award,  2246. 

appeal,  2247-8. 

aflidavit,  2249. 

recognisance,  2250. 

payment  of  costs,  2251. 

proceedings  on  appeal,  2252. 
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COMPULSORY  ARBITRATION— {continued.) 
costs  of,  939. 
on  appeal  from  award,  940. 

COMPULSORY  NONSUIT.    See  Nonsuit. 

CONDEMNATION.    See  Inquisition. 
approval  of,  1235. 

CONDITION. 

of  bond  for  adjournment,  on  warrant  of  arrest,  351, 
annexed  to  judgment,  777. 
of  sheriff's  sale,  1256-7. 

CONDITIONAL  SALE. 

of  chattels,  effect  of,  990. 

CONDITIONAL  VERDICT, 
to  enforce  an  equity,  53. 
when  proper,  53-6. 
form  of,  56. 

CONDONATION. 

effect  of,  in  divorce,  2347. 

CONFESSION  OF  JUDGMENT.    See  Cognovit. 
in  amicable  action,  374,  433. 
statement  of  cause  of  action,  375,  428. 
warrant  of  attorney,  375,  435. 
form  of,  426  n. 
entry  of,  429-31,  436-7. 
to  secure  contingent  liabilities,  440. 

CONFIDENTIAL  COMMUNICATIONS. 

from  client  to  attorney,  protection  of,  218. 

CONFUSION  OF  GOODS. 

effect  of,  as  to  execution-creditor,  991. 

CONSANGUINITY  AND  AFFINITY, 
marriage  void,  on  ground  of,  2328. 
table  of,  2328. 

CONSIDERATION. 

for  an  assumption,  1486. 
from  whom  moving,  1486. 
mutual  promises,  1486. 
what  is  a  sufficient,  1487. 
moral  obligation,  1488-9. 

CONSOLIDATING  ACTIONS, 
when  directed,  482. 

what  actions  cannot  be  consolidated,  483. 
motion  for,  484. 
consolidation  rule,  in  insurance  cases,  485. 
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CONSTABLE. 

execution  of  process  by,  1079. 

not  liable  by  reason  of  justice's  want  of  jurisdiction,  1076. 

actions  against,  2181-2. 

demand  of  copy  of  warrant,  2181-2. 

CONSTRUCTIVE  NOTICE. 

to  purchaser  at  sheriff's  sale,  1357. 

CONTEMPT. 

powers  of  the  courts,  to  punish,  146. 

proceedings  for,  146. 

restriction  of  power,  147. 

process  of,  against  officers,  148, 1311. 

conviction  for,  149. 

proceedings  for,  as  civil  remedy,  243. 

CONTINGENT  FEE. 

right  of  attorney  to  recover,  221. 

CONTINUANCE. 

by  consent,  when  allowed,  661 

for  engagement  of  counsel,  662-4. 

for  absence  of  witnesses,  665-6. 

for  absence  of  party,  667. 

for  outstanding  commission,  668. 

for  pendency  of  bill  of  discovery,  668. 

in  case  of  amendment,  at  the  trial,  668. 

in  case  of  surprise,  668. 

on  death  of  a  party,  668. 

CONTRACTORS. 

entitled  to  mechanic's  lien,  1995. 

CONTRIBUTION. 

enforcement  of,  30,  32,  1444. 
chancery  jurisdiction,  88. 

CONVERSION. 

to  sustain  trover,  1564. 

CONVICT. 

writ  of  attachment  against,  370,  2126. 

CONVICTION  OP  FELONY. 
as  ground  of  divorce,  2332. 

CORAM  VOBIS. 

errors  in  fact  only  reached  by  writ  of  error  coram  vobis,  853. 
assignment  of  errors  in  fact  must  be  traversed,  859. 
what  errors  reached  by  writ  of  error,  883. 
how  issued,  884. 
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CORAM  VOBIS— {continued.) 
practice  on,  884. 
judgment  on,  884. 

CORONER. 

election  of,  159. 
bond  and  recognisance,  159. 
powers  and  duties  of,  160-1. 
when  to  execute  process,  1079. 

CORPORATION.     See  Foreign  Corporation.     Municipal  Cor- 
poration. 
bail  on  appeal  by,  23. 
equity  jurisdiction  over,  89. 
service  of  process  on,  254-5,  2135. 
execution  against,  995,  1004,  1457-8. 
what  may  be  levied  on,  1459. 
levy  on,  and  sale  of,  franchises,  995, 1460-1. 
rights  of  purchasers,  1462. 
attachment-execution  against,  1463. 
discovery  of  effects  of,  1464. 

limitation  does  not  run  in  favor  of  suspended,  1632. 
actions  by,  2132. 
pleading  and  evidence,  2133. 
actions  against,  2134. 
pleading  and  evidence,  2136. 

CORPSE. 

removal  of,  115. 

COSTS. 

responsibility  of  equitable  plaintiff  for,  41,  926-7. 

in  equity,  135. 

in  error,  196,  876-7. 

on  warrant  of  arrest,  358. 

on  change  of  venue,  481. 

after  a  tender,  500,  509,  933. 

after  a  payment  into  court,  506. 

on  demurrer,  587. 

of  view,  640. 

of  a  reference,  737-8. 

on  arrest  of  judgment,  772. 

entry  of  judgment  for,  on  the  trial,  777. 

do  not  bear  interest,  797. 

in  certiorari,  903. 

nature  of,  903. 

plaintiff's  right  to,  in  general,  904. 

statute  of  Gloucester,  905. 

de  incremento,  906. 

in  ejectment,  906. 
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COSTS— (continued.) 

in  scire  facias,  907,  1977. 

in  waste,  907. 

in  partition,  908. 

in  foreign  attachment,  909,  2297. 

on  feigned  issue,  909. 

in  divorce,  909. 

on  forfeited  recognisances,  909. 

in  suits  for  taxes,  909. 

in  lunacy,  909,  2364. 

when  not  recoverable,  without  certificate,  910-11. 

in  trespass  quare  clausum  fregit,  910,  912-3 

in  assault  and  battery,  911. 

in  slander,  914. 

power  of  the  jury  over,  915. 

under  the  statement  law,  916. 

on  several  issues,  917. 

on  settlement  between  parties,  917. 

in  suits  within  the  jurisdiction  of  a  justice,  21,  918. 

when  a  justice  has  concurrent  jurisdiction,  920. 

where  the  demand  is  reduced  by  payment  or  set-off,  921. 

defendant's  right  to,  922. 

in  attachment-execution,  922. 

in  replevin,  923. 

of  several  defendants,  924-5. 

security  for,  928-30. 

of  a  former  suit,  931-2. 

op  appeal  from  justices'  courts,  935 

of  arbitration,  937-8. 

of  compulsory  arbitration,  939. 

on  appeal  from  award,  940. 

responsibility  of  executors  for,  941-2,  2157-8. 

double  and  treble,  944-5. 

taxation,  946. 

how  recoverable,  954. 

execution  for,  954. 

attachment  for,  954. 

action  for,  955. 

by  set-off,  956. 

on  sheriff's  interpleader,  1135. 

of  garnishee  in  attachment-execution,  1185 

of  audit,  1348. 

in  summary  proceedings,  by  purchaser  at  sheriff's  sale,  1392. 

in  action  for  ground-rent,  1531. 

in  trover,  1571. 

in  trespass,  1589. 

in  replevin,  1762. 

in  partition,  1828. 
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COSTS — (continued.') 

in  ejectment,  1885. 
in  scire  facias,  1925. 
in  divorce,  2348. 

COUNTIES. 

actions  against,  256. 

COUNTY  AUDITORS. 

execution  on  report  of,  958. 
lien  of  report  of,  1325. 

COURTS. 

laws  relating  to,  to  be  uniform,  1. 

diversities  of  practice,  2. 

common-law  system  of  pleading,  3. 

powers  of  the,  144. 

to  make  rules  of  practice,  145. 

to  punish  contempts,  146-9. 

of  the  United  States,  163. 

COVENANT. 

as  an  equitable  remedy,  34. 

when  it  lies,  1523-5. 

what  constitutes  a,  1523. 

does  not  lie  on  specialty  modified  by  parol,  1524. 

on  lease,  1526. 

running  with  the  land,  1526-8,  1666. 

for  ground-rent,  1527-8,  1531. 

against  grantee  in  deed-poll,  1527. 

transitory  action,  1529. 

dependent  and  independent,  1530. 

declaration  in,  1532. 

pleas,  1533-6. 

judgment,  1537. 

costs,  1537. 

re-entry  for  breach  of,  1895. 

COVENANTS  PERFORMED. 
plea  of,  536,  1533. 
with  absque  hoc,  537,  1534. 
excuse  of  performance,  1536. 

COVERTURE. 

plea  of,  in  abatement,  517-8. 

exception  of,  in  statute  of  limitations,  1632, 

CREDITORS 

when  they  may  impeach  a  judgment,  803-4. 
mode  of  proceeding,  805. 
in  a  collateral  action,  808. 
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CRIER. 

appointment  of,  157. 
compensation,  157. 

CROSS-EXAMINATION. 

of  witnesses,  how  conducted,  686. 

CRUELTY. 

as  ground  of  divorce,  2331. 

CUMULATIVE  REMEDIES, 
right  to,  1597-1600. . 

CURTESY. 

alien  husband  not  entitled  to,  1783. 

CUSTODY. 

of  goods  levied  on,  1124. 

CUSTODY  OF  THE  LAW. 

goods  in,  not  liable  to  seizure,  979. 
not  replevisable,  1718. 

DAMAGES. 

assessment  of,  453. 

as  to  one  of  several  defendants,  454. 

on  penal  bonds,  455. 

verdict  for,  725. 

when  recoverable,  725. 

upon  several  counts,  726. 

up  to  time  of  trial,  726, 1586. 

liquidated,  727. 

measure  of,  727,  1558. 

double  and  treble,  728. 

exemplary,  when  recoverable,  1585. 

compensatory,  1586. 

against  several  defendants,  1587. 

excessive,  when  ground  for  new  trial, 

inadequate,  when  cause  for  setting  aside  verdict,  767. 

remittitur  of  part  of,  766,  795. 

on  affirmance  in  error,  196,  878. 

in  action  for  escape,  1415. 

in  trover,  1569-70. 

in  trespass,  1585. 

in  replevin,  1760-1. 

in  dower,  1804. 

in  action  for  mesne  profits,  1914. 
DEATH. 

writ  of  error  does  not  abate  by,  849. 

of  parties  after  judgment,  effect  of,  963-4. 

of  debtor  in  prison,  effect  of,  1420. 

extinguishes  right  of  action  for  personal  tort,  1673 
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DEATH— (continued.) 

effect  of,  on  pending  action,  2093-6. 

revocation  of  submission  by,  2213. 
DEBT. 

attachment  of,  1183. 

■when  action  of,  lies,  1506,  1514. 

on  penal  statutes,  1507. 

on  judgment  of  another  state,  1507-11. 

what  defences  admissible,  1511-2. 

on  specialties,  1513. 

for  arrears  of  rent,  by  executors,  &c,  1514. 

for  legacies,  1515. 

declaration  in,  1516. 

pleas,  1517-20. 

judgment,  1521-2. 

writ  of  inquiry,  1522. 

limitation,  1619. 

DECEDENTS. 

judgments  against,  787. 

where  party  dies  after  verdict,  787. 

survival  of  judgment,  788. 

scire  facias  against  executors,  &c,  789,  1045. 

scire  facias  against  widow  and  heirs,  789,  964,  2102. 

execution  against  lands  of,  1013. 

widows'  exemption,  1027-32. 

attachment  of  interest  in  estate  of,  1185. 

lien  of  debts  of,  2099. 

limitation  of  lien,  2100. 

continuation  of  lien,  2101. 

DECLARATION. 

nature  of,  379. 

time  of  filing,  380,  382. 

non-pros,  for  want  of,  380. 

rule  to  declare,  381 . 

joinder  of  counts,  383. 

on  appeals  from  justices,  383. 

surplusage  in,  384. 

service  of  copy  of,  380,  3i*o. 

in  assumpsit,  1502. 

in  debt,  1516. 

in  covenant,  1532. 

in  detinue,  1543. 

in  case,  1556. 

in  trespass,  1580. 

in  account-render,  690-1. 
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DECLARATION— (continued.) 
in  replevin,  1739-41. 
in  dower,  1789. 
ia  ejectment,  1851. 
in  action  for  mesne  profits,  1909. 
by  infant  plaintiff,  2167. 
amendment  of,  2198. 

DECREE. 

in  equity,  lien  of,  143,  1325. 

revival  of,  143. 

not  transferable  to  another  county,  813. 

in  divorce,  2348. 

DEED. 

as  evidence  of  title,  1869. 

DEFALCATION. 

under  plea  of  payment,  46,  546. 
certificate  in  favor  of  defendant,  546,  722. 
evidence  under  plea  of,  547. 

DEFAULT. 

entry  of,  in  real  action,  270. 

in  a  personal  action,  entry  of,  275. 

form  of,  276. 

proceedings  for  entry  of,  277-8. 

opening  of,  279-84,  396. 

for  what  purpose  opened,  282. 

imposition  of  terms,  283. 

practice,  284. 

after  appearance,  393. 

for  want  of  a  plea,  395. 

nature  of  judgment  by,  398. 

against  one  of  several  defendants,  454. 

in  account-render,  1689. 

in  replevin,  1738. 

in  dower,  1788,  1801. 

in  partition,  1816-7. 

in  ejectment,  1850. 

in  scire  facias  on  mortgage,  1961. 

DEFAULTING  PURCHASER. 

at  sheriff's  sale,  liability  of,  1278-9. 

DEFECT  OF  TITLE. 

not  ground  for  setting  aside  sheriff's  sale,  1276. 

DE  INJURIA. 

replication,  575. 

not  admissible  in  replevin,  1750,  1752,  1755. 
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DELIVERY. 

sufficient,  on  sale  of  chattels,  980-3. 

to  purchaser  at  sheriff's  sale,  1148. 
DEMAND. 

when  limitation  runs  from  time  of,  1626. 
DEMURRER. 

nature  of,  524,  578. 

to  statement,  393. 

effect  of,  524,  580. 

to  notice  of  special  matter,  549. 

general,  579. 

special,  579. 

right  of,  580. 

argument  on,  580. 

judgment  on,  581,  584. 

hearing  of,  581. 

amendment,  after,  585-6. 

costs  on,  587. 

to  assignment  of  errors,  860. 

DEMURRER  TO  EVIDENCE. 

nature  of,  705. 

when  allowed,  706. 

what  must  be  admitted,  on  joinder  in,  7U6. 

effect  of,  706. 

assessment  of  damages  on,  707. 

judgment  on,  707. 

DEPOSIT. 

in  lieu  of  bail,  317. 

DEPOSITIONS.    See  Commission. 
rule  to  take,  597. 
form  of  rule,  597. 
notice  of  taking,  597. 
affidavit  of  service,  597. 
when  rule  may  be  entered,  598. 
how  notice  to  be  given,  599-601. 
sufficiency  of  notice,  602-5. 
mode  of  taking,  606-7. 
propounding  of  interrogatories,  608. 
effect  of  erasures  and  interlineations,  608. 
identification  of  papers,  610. 
production  of  books  and  papers,  610. 
return  of,  611. 
filing  of,  612. 
exceptions  to,  612. 

when  a  deposition  may  be  read,  613-6. 
questions  reviewable  on  error,  616. 
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DEPOSITIONS— (continued.) 

objections  to  reading,  617. 

in  former  suit,  when  admissible,  618. 

in  support  of  rule  to  show  cause,  1472. 

DEPUTY-SHERIFFS. 

proceedings  against,  for  extortion,  162, 

DESERTION. 

as  ground  of  divorce,  2330. 

DETINUE. 

when  action  of,  lies,  1538. 
for  what  it  lies,  1539. 
plaintiff's  interest,  1540. 
injury,  1541. 
form  of  writ,  1542. 
declaration,  1543. 
pleas,  1644-5. 
judgment,  1546. 
execution,  1547. 
limitation,  1619. 

DILATORY  PLEA.    See  Abatement. 
time  of  filing,  394,  512. 
.      verification  of,  394.  512. 
division  of,  511. 

DIMINUTION. 

suggestion  of,  on  error,  850. 
certiorari,  850. 

DISABILITIES. 

exception  of,  in  statute  of  limitations,  1632-3,  1650. 

DISCHARGE. 

of  privileged  person  from  arrest,  240,  1413. 
from  custody  on  ca.  sa.,  effect  of,  1419. 
of  mechanic's  lien,  1989. 

DISCLAIMER. 

by  terre-tenant,  in  proceedings  by  purchaser  at  sheriff's  sale,  1 395, 
in  trespass,  1582. 
in  ejectment,  1854. 

DISCONTINUANCE, 
rule  for,  562. 
costs  on,  562. 
practice  in,  563. 
leave  of  the  court,  564. 
when  not  allowed,  564. 
when  of  course,  565. 
effect  of,  565. 


GENERAL  INDEX.  801 


DISCOVERY. 

chancery  jurisdiction,  84,  89. 

grounds  for,  119. 

of  effects  of  a  defendant,  120. 

when  refused,  121-2. 

form  of  bill  of,  1-23. 

answers  to  interrogatories,  124. 

in  aid  of  execution,  1445. 

when  granted,  1446. 

parties  to  the  bill,  1447. 

answer,  how  compelled,  1448. 

lien  of,  1448. 

proceedings  on  scire  facias,  1449-50. 

award  of  execution,  1450. 

of  effects  of  corporation,  1464. 

DISSOLUTION. 

of  injunction,  118. 

of  attachment,  367. 

of  estrepement,  1857. 

of  mechanic's  lien,  2009. 

of  attachment  against  vessel,  2121. 

of  foreign  attachment,  2274. 

of  domestic  attachment,  2307. 

DISTRESS.     See  Exemption. 

exemption  of  property  from,  1016. 
by  executors,  for  arrears  of  rent,  151 4. 
irregularity  in,  when  a  trespass,  1574. 
how  made,  1724,  1728,  1730. 
what  may  be  distrained,  1725. 
exceptions,  1726-7. 

on  goods  fraudulently  removed,  1728-9, 
remedy  for  excessive,  1730. 
removal  of  the  goods,  1731. 
appraisement  and  sale,  1732. 

DISTRIBUTION. 

by  the  sheriff,  1097,  1160-1,  1306,  1443. 

of  proceeds  of  sale  of  personalty,  1163. 

of  proceeds  of  lands,  1306. 

in  Allegheny  county,  1308. 

by  the  court,  1312,  1443. 

who  entitled  to  participate,  1322. 

mortgages,  1323. 

judgments,  1324. 

equitable  principles,  1328 

order  of  payment,  1329. 

right  to  surplus,  1337. 

vol.  ii. — 51 
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DISTRIBUTION— (continued.) 

of  proceeds  of  forfeited  recognisance,  2049. 
under  domestic  attachment,  2317-8. 

DISTRIBUTIVE  SHARES. 
attachment  of,  1185. 
when  attachment  may  issue,  1185. 
allowance  to  garnishees,  1185. 
assumpsit  does  not  lie  for,  1497  n. 

DISTRICT  COURT. 

of  the  United  States,  organization,  166, 

districts  in  Pennsylvania,  166. 

terms,  166. 

special  terms,  166. 

clerk,  167. 

deputy-clerks,  167. 

marshal,  168. 

deputy-marshals,  168. 

jurisdiction,  169. 

DISTRICTS. 

supreme  court,  5-6. 
federal,  166. 

DISTRINGAS. 

against  sheriff,  339,  1081,  1177. 
against  late  sheriff,  1081.  1177- 
issucs  to  be  sold,  1081. 
how  disposed  of,  1Q&1. 

DIVORCE. 

nature  of,  2319. 

grounds  of,  2323-4. 

precontract,  2325 

fraud  and  coercion,  2326. 

impotency,  2327. 

consanguinity  and  affinity,  2328. 

adultery,  2329. 

desertion,  2330. 

cruelty,  2331. 

conviction  of  felony,  2332. 

jurisdiction,  2333. 

libel,  2334-6. 

subpoena,  2337. 

service,  2338-9. 

proceedings  ex  parte,  2340. 

appearance  and  hearing,  2341-2. 

bill  of  particulars,  2343 

demand  of  issue,  2344. 

temporary  alimony  and  expenses,  2345. 
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DIVORCE— (continued.) 

trial  and  evidence,  2346. 

defences,  2347. 

recrimination,  2347. 

condonation,  2347. 

decree,  2348. 

appeal,  2349. 

from  bed  and  board,  2350-3. 

costs  in,  909. 

plea  of,  in  dower,  1794. 

DOCKETS. 

of  the  common  pleas,  19-20. 

DOMESTIC  ATTACHMENT. 

nature  of,  2298. 

inhabitancy,  2299. 

when  necessary,  2301. 

jurisdiction,  2302. 

affidavit  for,  2303. 

writ  and  service,  2304-5. 

testatum  writs,  2306. 

dissolution,  2307. 

sale  of  perishable  goods,  2308. 

proceedings  in  the  cause,  2309. 

effect  of  the  attachment,  2310. 

appointment  of  trustees,  2311. 

powers  and  duties  of  trustees,  2312-6. 

distribution,  2317-8. 

DOORS. 

power  of  sheriff  to  break  open,  1116. 

DORMANT  EXECUTION. 

effect  of  instructions  not  to  proceed,  1127-30. 

DOUBLE  ARREST. 

not,  in  general,  allowed,  304. 
exceptions,  304. 

DOUBLE  COSTS. 

in  replevin,  923. 

when  recoverable,  944. 

in  actions  against  overseers,  945. 

how  computed,  945. 

include  disbursements,  945. 

DOUBLE  DAMAGES. 

when  recoverable,  728. 

DOUBLE  PLEADING. 

when  allowed,  553. 
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DOUBLE  PLEADING— {continued.) 
what  pleas  may  be  joined,  553. 
in  dower,  1799. 

DO  WEE. 

chancery  jurisdiction,  85,  89. 

service  of  process  in,  266. 

when  widow  entitled  to,  1780-1. 

statutory,  1782. 

who  may  be  endowed,  1783. 

how  barred,  1784. 

bequest  in  lieu  of,  1785. 

when  right  to,  attaches,  1786. 

action  of,  under  nihil  habet,  1787. 

form  of  writ,  1787. 

parties,  1788. 

declaration  or  count,  1789. 

view,  1790. 

pleas  in  abatement,  1791. 

non-tenure,  1792. 

pleas  in  bar,  1793-4. 

notice  of  special  matter,  1795. 

pleas  in  confession  and  avoidance,  1796. 

tout  temps  prist,  1797. 

effect  of  partition,  1798. 

double  pleading,  1799. 

evidence,  1800. 

judgment  by  default,  1801. 

writ  of  seisin  and  inquiry,  1800-3. 

damages,  1804. 

verdict,  1805-6. 

habere  facias  seisinam,  1807. 

assignment  of,  1808. 

error,  1809. 

DUCES  TECUM. 

clause  of,  in  subpoena,  648. 
effect  of,  648. 

EASEMENT. 

right  of  purchaser  at  sheriff's  sale  to,  1368. 

EJECTMENT. 

equitable  action  of,  36-7,  1838-44. 

equitable  defence  in,  48-50. 

service  of  process  in,  267. 

addition  of  parties  to  the  writ,  267,  1846. 

to  enforce  specific  performance,  267,  1838. 

against  purchasers  at  tax  sales,  267. 
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EJECTMENT— (continued.') 
amicable  action  in,  376. 
limitation  of  error  in,  833, 
bail  in  error,  840. 
costs  in,  906. 

by  purchaser  at  sheriff's  sale,  1398-1407. 
trial  of  such  action,  1398. 
evidence,  1398-1400. 
defences,  1401-6. 

effect  of  the  judgment,  1403,  1407. 
limitation,  as  to  purchaser  at  sheriff's  sale,  1641. 
history  of  the  action  of,  1830-2. 
by  writ,  1833-3. 
when  it  lies,  1835-7. 
parties,  1845-6. 
substitution,  1847. 
praecipe,  1848. 
form  of  writ,  1848. 
service  of  the  writ,  1849. 
default,  1850. 

description  and  declaration,  1851-2. 
notice  to  landlord,  1853. 
appearance  and  plea,  1854. 
admission  to  defend,  1855. 
estrepement,  1856-7. 
trial,  1858-9. 
plaintiff's  title,  1860-2. 
notice  to  quit,  1863. 
evidence,  1866-72. 
defence,  1870-2. 
verdict,  1873-5. 
effect  of  two  verdicts,  1876-9. 
when  one  verdict  conclusive,  1880-1. 
new  trial,  1882. 
judgment,  1883-4. 
costs,  1885. 
error,  1886. 
execution,  1887. 
notice  of  lis  pendens,  1894. 

ELECTION. 

doctrine  of,  in  equity,  125 

of  actions,  1602. 

principles  governing,  1604-13. 

widow's,  between  dower  and  bequest,  1785. 

ELISORS. 

when  venire  may  be  directed  to,  676. 
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ENTIRE  CAUSE  OF  ACTION. 
not  divisible,  1601 

ENTRY. 

to  toll  the  statute  of  limitations,  1654. 
writ  of,  when  maintainable,  1776. 

EQUITABLE  DEFENCE. 

special  plea  of,  51. 

EQUITABLE  PLAINTIFFS, 
suits  for  use  of,  41. 

liability  of,  for  costs,  41,  926-7,  1662. 
execution  against,  926, 1662. 
title  of,  1661, 1665. 

EQUITABLE  REMEDIES. 

in  common-law  courts,  29-30. 

EQUITY. 

urisdiction,  28,  89,  92. 

administration  of,  at  common  law,  29. 

courts  of,  64. 

history  of,  in  Pennsylvania,  65. 

divisions  of,  74. 

general  principles  of,  91-5. 

pleading  and  practice  in,  127. 

service  of  process,  127-9. 

effect  of  answer,  131. 

amendments,  132. 

hearing,  133. 

relief,  134. 

costs,  135. 

appeals,  136-42. 

lien  of  decree,  143. 

execution,  143. 

ERROR.    See  Assignment  of  Errors.    Writ  of  Error. 

practice  on,  in  supreme  court  of  the  United  States,  188,  190. 

paper-books,  191-2. 

hearing,  193-4. 

calendar,  194. 

judgment,  195. 

damages,  196. 

mandate,  196. 

to  state  courts,  197-9. 

to  refusal  of  judgment  for  want  of  sufficient  affidavit  of  defence, 

423. 
jurisdiction  in,  820. 
what  judgment  reviewable  on,  822. 
final  judgments,  824-5. 
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ERROR — {continued?) 

matters  of  discretion,  826. 

when  error  does  not  lie,  827. 

who  may  maintain,  828. 

parties  to  writ  of,  829-30. 

limitation  in,  832. 

bail  in,  839,  2038. 

suggestion  of  diminution,  850. 

assignment  of  errors,  851-7. 

pleadings  in,  858-60. 

rule  to  appear  and  plead,  858. 

special  pleas,  859. 

error  in  fact  and  in  law  cannot  be  joined,  860. 

demurrer  for  duplicity,  860. 

hearing,  861. 

argument-list,  861. 

list  of  short  causes,  862. 

hour-list,  863. 

paper-books,  form  of,  864-7. 

service  of  paper-books,  868. 

judgment,  869. 

power  to  modify,  870. 

procedendo,  871. 

venire  de  novo,  872-3. 

remittitur,  874. 

rehearing,  875. 

costs,  876-7. 

damages,  878. 

restitution,  879. 

in  criminal  cases,  885. 

when  special  allocatur  required,  885. 

bail,  886. 

practice,  887-8. 

to  feigned  issue,  1351 . 

ERROR  CORAM  VOBIS.    See  Coram  Vobis. 

ESCAPE. 

liability  for,  295,  337,  1414. 

on  final  process,  1415. 

action  against  sheriff  for,  1415. 

ESTREPEMENT. 

against  defendant  in  ejectment,  1856-7. 
motion  to  dissolve,  112,  1857. 

EVIDENCE. 

general  rules  of,  641. 
secondary,  when  admissible,  641. 
written  and  parol,  642. 
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EVIDENCE— (continued.) 

irrelevant,  when  not  to  be  regarded,  687. 

withdrawal  of,  687. 

countervailing  proof,  when  not  receivable,  687. 

in  attachment-execution,  1206. 

to  support  assumpsit,  1499-1501. 

in  account-render,  1697-8. 

in  replevin,  1758. 

in  dower,  1800. 

in  ejectment,  1860,  1866-72. 

in  action  on  mortgage,  1974. 

in  suit  on  mechanic's  claim,  2013. 

in  suit  on  municipal  claim,  2025. 

in  divorce,  2346. 

EXAMINATION. 

of  witnesses,  on  the  trial,  684. 
time  and  manner  of,  688. 
of  defendant,  after  judgment,  1451. 
of  others,  in  aid  of  execution,  1451. 

EXAMINERS. 

board  of,  how  constituted,  202. 
powers  of,  202. 
minutes  of,  202. 

EXCEPTION. 

to  bail,  practice  on,  312-3. 

to  garnishee's  answers  to  interrogatories,  1201. 

to  auditor's  report,  1346. 

to  award  of  arbitrators,  2228-30,  2246. 

EXECUTION.    See  Exemption.    Stay  of  Execution. 
on  decree  in  equity,  143. 
of  federal  courts,  176. 
after  certiorari,  902. 
against  equitable  plaintiff,  926. 
for  costs,  954. 
nature  of,  957. 
when  allowable,  958. 
on  report  of  railroad  viewers,  958. 
on  report  of  county  auditors,  958. 
on  award,  958. 

on  cautionary  judgment,  959. 
on  justice's  transcript,  960. 
outstanding  writ,  961. 
effect  of  change  of  parties,  962. 
death  of  parties,  963-4. 
assignment  of  judgment,  965. 
from  whence  issued,  966. 
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EXECUTION— (continued.) 
different  kinds  of,  967. 
order  of,  968-70. 
contemporaneous  writs,  971-3. 
successive  writs,  974. 
what  may  be  taken  in,  975. 
stocks,  976. 

coin  and  bank-notes,  977. 
chattels  bailed,  978. 
goods  in  custody  of  the  law,.  979. 
goods  of  a  stranger  to  the  writ,  980. 
goods  fraudulently  assigned,  981-8. 
goods  sold,  pending  the  writ,  989. 
goods  purchased,  but  not  delivered,  990. 
confusion  of  goods,  991. 
corporation  property,  995,  1004. 
fixtures,  996-9. 
growing  crops,  1000. 
chattels  real,  1001. 
real  estate,  1002-7. 
after-acquired  lands,  1011. 
on  restricted  judgment,  1012,  1054. 
lands  of  decedents,  1013. 
lands  aliened  after  judgment,  1014. 
life-estate,  1015. 
exemption  from,  1016-26. 
stay  of  execution,  1033. 
by  agreement,  1033-4. 
by  statute,  1035. 
right  to  issue,  1041. 
limitation  of  time,  1042-3,  2072. 
by  whom  sued  out,  1044-5. 
against  whom  issued,  1046-8. 
teste  and  return,  1049. 
irregularities  in  writ,  1050. 
indorsement,  1051. 
amount,  1052. 

powers  of  the  court  over,  1053-5. 
staying  and  setting  aside,  1056. 
proceedings  therefor,  1057. 
who  may  apply,  1058. 
for  what  cause,  1059-60 
irregular  writs  of,  1061. 
effect  of  order,  1062. 
relation  of  the  writ,  1063. 
when  postponed,  1064. 
lien  of  the  writ,  1065. 
return  of,  1066-7. 
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EXECUTION— (continued.') 

amendment  of  return,  1068. 

void  and  voidable  process,  1074-6. 

supplying  of  lost,  1077. 

proper  officer,  1079-80. 

liability  of  the  plaintiff,  1102-5. 

privity  between  execution-creditors,  1169. 

proceeds  of,  not  attachable,  1184. 

against  real  estate,  1214. 

inquisition,  1222. 

waiver  of  inquisition,  1224. 

against  the  person,  1408. 

on  transferred  judgment,  1432. 

against  tract  lying  in  two  counties,  1433-5. 

upon  restricted  judgment,  1436. 

discovery  in  aid  of,  1445-50. 

examination  of  defendaut,  &c,  1451. 

against  corporations,  1457. 

in  detinue,  1547. 

in  replevin,  1766. 

in  dower,  1807. 

in  ejectment,  1887. 

on  municipal  claim,  2026. 

against  garnishee  in  attachment,  2294-6. 

EXECUTORS. 

may  appeal  from  award,  without  payment  of  costs,  940. 

when  liable  for  costs,  941-2,  2157-8. 

attachment  of  funds  in  hands  of,  1185. 

to  be  allowed  their  costs  and  expenses,  1185. 

transcript  of  balance  due  by,  2064-5. 

scire  facias  thereon,  2066-7. 

actions  by,  2151. 

joinder  of  parties,  2153. 

when  to  sue  in  their  own  right,  2154. 

pleading,  2155-6. 

actions  against,  2159. 

actions  for  legacies,  2160. 

personal  liability,  2161. 

judgment  and  execution,  2162. 

EXEMPTION. 

from  jury-service,  637-8. 

of  property,  from  execution  or  distress,  1016. 

special  articles  exempt,  1013. 

general  exemption,  1016. 

who  entitled  to,  1017. 

nature  of  the  action,  1018. 

what  property  may  be  claimed,  1019. 
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EXEMPTION— {continued.) 
claim  of,  1020. 

by  whom  claim  may  be  made,  1020. 
when  claim  must  be  made,  1021. 
appraisement,  1022. 
of  real  estate,  1023. 
refusal  of,  consequences  of,  1024 
waiver  of,  1025. 
effect  of  waiver,  1026. 
widows',  1027. 
who  entitled  to  claim,  1028. 
right  of,  1029. 
claim,  1030. 
appraisement,  1031. 
confirmation,  1032. 
proceeds,  not  attachable,  1184. 

EXHIBITS. 

identification  of,  in  deposition,  610. 

EXONERETUR. 

entry  of,  on  bail-piece,  319. 

EXTENT. 

proceedings  on,  1236. 

liberari  facias,  1236-7. 

execution  of  writ,  1238. 

scire  facias  ad  computanduin,  1239,  2109. 

demise  to  defendant,  1240. 

notices,  1241. 

in  case  of  several  liens,  1242. 

subsequent  judgments,  1243. 

venditioni  exponas,  1244. 

EXTORTION. 

proceedings  against  deputy-sheriff,  for,  162. 

FAILURE  OF  TITLE. 

defence  of,  to  purchase-money  mortgage,  1967-8. 

FEDERAL  COURTS. 

judicial  powers  of,  163-5. 
district  courts,  166. 
circuit  courts,  171. 
supreme  court,  185. 

FEES. 

not  attachable,  1186. 

FEIGNED  ISSUE. ' 

to  try  the  validity  of  a  judgment,  805. 

on  distribution  of  proceeds  of  sheriff's  sale,  896,  1349-51. 

as  to  payment  of  judgment,  818. 
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FEIGNED  ISSUE— (continued.) 

on  purchase  by  lien-creditor,  1301,  1303. 
costs  in,  909. 

FELONY. 

conviction  of,  as  ground  of  divorce,  2332. 

FEME  SOLE  TRADERS, 
who  are,  2187. 
how  decreed,  2187. 
rights  of,  2188. 
remedies  against  husband's  estate,  2189. 

FICTITIOUS  PAETY. 
plea  of,  517. 

FIERI  FACIAS.    See  Levy. 
nature  of,  967. 
form  of,  1109. 
praecipe  for,  1109. 
how  sued  out,  1109. 
levy  on  goods,  1112. 
custody  of  the  goods,  1124. 
consequences  of  non-removal,  1126. 
return  of,  1157-8. 
liability  of  the  sheriff,  1159. 
alias  writ  of,  1174. 
against  real  estate,  1214-5. 
levy  on  lands,  1216. 
description,  1217-8. 
duty  of  the  sheriff,  1219. 
erroneous  description,  1220. 
lien  of  levy,  1221. 

nature  of,  when  levied  on  real  estate,  1230,  1233. 
effect  of  return,  1234. 
amendment  of  return,  1234. 

FISHING  BILL. 

not  sustained,  in  equity,  121. 

FIXED  LIEN. 

not  discharged  by  sheriff's  sale,  1314. 
prevents  discharge  of  prior  incumbrance,  1315. 

FIXTURES. 

liability  of,  to  be  sold  on  execution,  996. 
when  deemed  part  of  the  realty,  996. 
when  liable  to  sale  as  personalty,  996. 
effect  of  sale  of,  by  owner,  997. 
trade-fixtures,  998-9. 
when  they  pass  by  sheriff's  sale,  1369. 
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FOEEIGN  ATTACHMENT, 
nature  of,  2254. 
when  it  lies,  2255. 
against  foreign  corporation,  2256. 
cause  of  action,  2257. 
garnishee,  2258. 
what  may  be  attached,  2259. 
praecipe,  2260. 

instructions  to  sheriff,  2261-2. 
form  of  writ,  2263-4. 
bond  to  the  sheriff,  2265. 
service  of  the  writ,  2266-8. 
motion  to  quash,  2269-70. 
rule  to  show  cause  of  action,  2271—3. 
dissolution  of,  2274. 
sale  of  perishable  property,  2275. 
effect  of,  2276-8. 
against  real  estate,  2279-80. 
appearance  and  defence,  2281. 
judgment,  2282-4. 
scire  facias  against  garnishee,  2285. 
interrogatories,  2286. 
rule  to  answer,  2286-7. 
pleading,  2288. 
defence,  2289. 
trial,  2290. 
judgment,  2291. 
security  to  restore,  2292. 
scire  facias  ad  disprobandum,  2293. 
execution,  2294-6. 
costs  and  expenses,  909,  2297. 

FOEEIGN  COEPOEATION. 

service  of  process  on,  255. 
attachment  against,  2256. 

FOEFEITED  EECOGNISANCE.    See  Eecognisance. 
suits  on,  2047. 

remission  of  forfeiture,  2048. 
distribution  of  proceeds,  2049. 

FOEFEITUEE. 

relief  against,  in  chancery,  87. 

of  recognisance,  in  criminal  cases,  2046. 

remission  of,  2048. 

FOEMA  PAUPEEIS. 
error  in,  837. 
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FORMER  RECOVERY. 

effect  of,  as  a  bar,  1614-7. 

FORMER  SUIT. 

payment  of  costs  of,  931-2. 

stay  of  proceedings,  until  payment,  931-2. 

FORM  OF  ACTION. 

materiality  of,  1590-1. 
amendment  of,  1592. 

FORTHCOMING  BOND. 

effect  of,  1117-1125. 
liability  of  surety,  1125. 
defences  to,  1125. 

FRANCHISES. 

sale  of,  on  execution,  995,  1460-1. 
rights  of  purchasers,  1462. 

FRAUD. 

chancery  jurisdiction,  57,  89. 

when  relief  granted  against,  126. 

as  ground  for  warrant  of  arrest,  343,  345. 

as  ground  for  attachment,  360,  363. 

replication  per  fraudem,  576. 

in  judgment,  as  to  creditors,  807. 

effect  of  fraudulent  judgment,  807. 

sale  of  goods,  when  fraudulent  as  to  creditors,  981,  983. 

fraud  in  law,  981. 

when  a  question  for  the  jury,  982. 

actual  fraud,  986-8. 

in  sheriff's  sale,  1149, 1362. 

running  of  the  statute  of  limitations,  in  case  of,  1628,  1652-3. 

when  it  avoids  a  marriage,  2326. 

FRAUDULENT  CONVEYANCE. 

lien  of  judgment  obtained  after,  783,  1327, 1375. 
when  conveyance  fraudulent  as  to  creditors,  1008. 
valid  between  the  parties,  1008. 
mode  of  avoiding,  1008. 
title  of  purchaser,  1375. 

FREEHOLDERS. 

privilege  from  arrest,  235. 
right  to  stay  of  execution,  1036. 

FRIVOLOUS  AFFIDAVIT. 
judgment,  in  case  of,  423. 

FUTURE  ADVANCES. 

validity  of  judgment  or  mortgage  for,  1326,  1933. 
date  of  lien,  1326, 1933. 
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GARNISHEE. 

in  attachment-execution,  1187. 

who  may  be  made,  1187. 

duties  of,  1194. 

interrogatories  to,  1200,  2286. 

rule  to  answer,  1200-1. 

answers,  1201. 

exceptions  to  answers,  1201. 

judgment  against,  1201. 

rights  of,  1203. 

set-off  by,  1203. 

in  foreign  attachment,  2258. 

scire  facias  against,  2285. 

duties  of,  2289. 

allowance  of  expenses,  2297. 

GENERAL  ISSUE. 

equitable  defence  under,  42. 

plea  of,  528. 

non  assumpsit,  532. 

nil  debet,  534-5. 

non  est  factum,  533. 

covenants  performed,  536-7. 

GROUND-RENT. 

arrears  of,  when  not  discharged  by  judicial  sale,  1315. 

payment  of,  out  of  proceeds  of  sale,  1331. 

not  divested  by  sale  for  taxes,  1376. 

action  of  covenant  for,  1527-8. 

interest  on,  1528. 

process  in  action  for,  1531. 

judgment,  1531. 

costs,  919,  1531. 

limitation  of  claim  to,  1651. 

GROWING  CROPS. 

liability  of,  to  execution,  1000. 
when  they  pass  by  sheriff's  sale,  1370. 

GUARDIAN. 

ad  litem,  when  required,  264. 
petition  for,  265. 
appointment  of,  265. 

HABEAS  CORPUS. 

jurisdiction  of  the  supreme  court  of  the  United  States  in,  186 
ad  testificandum,  when  allowed,  651. 

HABERE  FACIAS  POSSESSIONEM, 
writ  of,  in  ejectment,  1887-8. 
execution  of,  1889,  1893. 


8.16  GENEEAL  INDEX. 

HABERE  FACIAS  POSSESSIONEM— (continued.) 
alias,  when  granted,  1890-1. 
on  conditional  verdict,  1892. 

HABEKE  FACIAS  SEISINAM. 
writ  of,  in  dower,  1802,  1807. 

HABITUAL  DRUNKENNESS, 
definition  of,  2355. 
jurisdiction,  2356. 
petition,  2357. 
commission,  2358-9. 
inquisition,  2360. 
committee,  2362. 
supersedeas,  2363. 
costs,  2364. 

HEARING. 

of  motion  for  judgment,  for  want  of  sufficient  affidavit,  422. 

of  writ  of  error,  861. 

of  certiorari,  899. 

of  rule  to  show  cause,  1477. 

HEIRS. 

scire  facias  against,  to  charge  lands  descended.  2102. 
when  unnecessary,  2103. 
form  of  writ,  2104. 
proceedings  in  the  cause,  2105. 

HOUR-LIST. 

ordering  of  cases  on,  863. 

not  to  be  stricken  off,  without  special  order,  863. 

hearing  of  causes  on,  863. 

precedence  of  cases  on,  863. 

time  of  argument,  863. 

HUSBAND  AND  WIFE.    See  Maeeied  Women. 
joinder  of,  as  parties,  1679. 

IDEM  SONANS. 

applicability  of,  to  entry  of  judgment,  776. 

IDENTITY. 

name,  evidence  of,  1869. 

ILLEGAL  FEES. 

penalty  for  taking,  1108. 

IMPLIED  TRUSTS. 

limitation  as  to,  1652  -3. 

IMPOTENCY. 

as  ground  of  divorce,  2327. 
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IMPRISONMENT. 

exception  of,  in  statute  of  limitations,  1632. 

IMPRISONMENT  FOR  DEBT. 
abolition  of,  242, 1408. 
exceptions,  242, 1408. 
effect  of,  as  satisfaction,  1427. 

INADEQUACY. 

of  price,  as  ground  for  setting  aside  sheriff's  sale,  1269-70. 

INCORPOREAL  HEREDITAMENTS, 
limitation  of  claim  to,  1651. 

INCUMBRANCE. 

when  discharged  by  sheriff's  sale,  1313,  1316, 
when  not  discharged,  1314. 

INDEBITATUS  ASSUMPSIT, 
when  it  lies.  1491,  1496. 

INDEMNITY. 

when  sheriff  may  demand,  on  adverse  claim,  980,  1087,  1089. 
practice  on  demand  of,  980  n.,  1088. 
breach  of  bond  of,  1090. 

INDEX.    See  Judgment  Index. 
of  divorces,  2348. 

INDISSOLUBILITY. 

nature  of  the  contract  of  marriage,  2320. 

INDORSEMENT. 

of  execution,  1051. 
of  levy,  1112T3. 

INFANTS. 

chancery  jurisdiction,  81. 

custody  of,  81. 

service  of  process  on,  264. 

appointment  of  guardian  ad  litem,  265,  2171.. 

may  appeal  from  award,  without  payment  of  costs,  940i 

liability  for  costs,  943,  2167,  2171. 

time  of  limitation  against,  1632. 

responsibility  for  personal  torts,  1674. 

copartners,  joinder  of,  2139,  2143. 

actions  by,  2165,  2168. 

prochein  ami,  2166. 

declaration,  2167. 

actions  against,  2169-71. 

INFORMATION  AND  BELIEF, 
affidavit  of  defence  on,  420. 
vol.  ii. — 52 
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INHABITANCY. 

under  attachment  laws,  2299. 

INJUNCTION. 

chancery  jurisdiction,  86,  89. 
jurisdiction  of  the  supreme  court,  13. 
when  granted,  110-5. 
when  refused,  113,  117. 
bond  for,  116. 

cautionary  orders  not  to  issue,  116. 
hearing  of  motion  for,  118. 
dissolution  of,  118. 

INQUIRY.    See  Writ  of  Inquiry. 

INQUISITION. 

sheriff's,  on  levy  upon  real  estate,  1222. 

when  unnecessary,  1223. 

waiver  of,  1224. 

how  waived,  1225. 

when  circumstances  amount  to  a  waiver,  1226. 

holding  of  the,  1227. 

proceedings  before  the  inquest,  1228 

when  .set  aside,  1229. 

return  of,  1230,  1233. 

effect  of  return,  1231-4. 

approval  of,  1235. 

in  lunacy,  2361. 

INSIMUL  COMPUTASSENT. 
assumpsit  on,  1491. 

INSOLVENCY. 

discharge  in,  effect  on  bail,  324. 
application  in,  on  warrant  of  arrest,  357. 
right  of  set-off,  by  trustees  in,  546. 
discharge  from  arrest,  on  giving  bond,  1 421. 
condition  of  bond,  1422. 
forfeiture  of  bond,  1422. 
surrender  in  discharge  of  the  bond,  1423-4. 
suits  by  trustees,  1658-9,  2130. 
effect  of,  on  pending  action,  2097. 

INSPECTION. 

of  plaintiff's  book,  motion  for,  417. 
of  documents,  when  granted,  658. 
of  person,  658. 

INTEREST. 

on  verdict,  722,  796,  1052. 
on  judgment,  796. 
how  computed,  796-7. 
when  suspended,  796. 
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INTEREST— (continued.) 

effect  of  attachment  on,  1191. 

on  purchase-money  at  sheriff's  sale,  1298. 

on  arrears  of  ground-rent,  1528. 

INTERFERING  SURVEYS. 

adverse  possession,  in  case  of,  1648. 

INTERPLEADER. 

equity  jurisdiction,  89. 

in  suit  commenced  by  attachment,  366. 

at  common  law,  486-91. 

proceedings  for,  at  common  law,  492-3. 

in  common-law  actions,  under  the  statute,  494-5. 

in  what  cases  allowed,  496-7. 

application  for,  498. 

proceedings  on,  498. 

sheriff's,  where  there  is  an  adverse  claim  to  property  levied  on, 

1135-6. 
claim  to  the  goods,  1137. 
effect  of  laches,  1138. 
return  of  the  rule,  2139. 
rule  of  court,  1140. 
claimant's  bond,  1141. 
when  security  dispensed  with,  1141. 
what  is  a  breach,  1141. 
issue  and  pleadings,  1142. 
payment  of  proceeds  into  court,  1142. 
burden  of  proof,  1142. 
effect  of,  1143. 

INTERROGATORIES. 

to  garnishee  in  attachment,  1200,  2286. 
rule  to  answer,  1200-1. 
answers  to,  1201. 
effect  of  answers,  1201. 

INVESTMENT.  I 

of  money  paid  into  court,  809  n. 

IRREGULARITY. 

when  ground  for  setting  aside  sheriff's  sale,  1274-5. 
cure  of,  by  acknowledgment  of  deed,  1293,  1360. 
effect  of,  on  purchaser's  title,  1358-61. 

ISSUE.    See  Feigned  Issue. 
tender  of,  523,  525-6. 
kinds  of,  527. 
general,  528. 

what  is  a  sufficient  joinder  of,  574. 
on  sheriff's  interpleader,  1140,  1142. 
in  divorce,  2344. 
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JEOFAIL. 

statutes  of,  defects  cured  by,  2192. 

JOINDER. 

of  causes  of  action,  383,  1593, 1595. 

of  pleas,  553,1756. 

of  different  actions,  1593. 

when  not  allowed,  1593-4. 

effect  of  misjoinder,  1596. 

of  husband  and  wife,  as  parties,  1679. 

JOINT  DEBTORS. 

actions  against,  1668. 

actions  against  representatives  of,  40,  1667. 

judgment  against  one  of  several,  effect  of,  790. 

JOINT-STOCK  COMPANIES, 
formation  of,  2150. 
actions  against,  2150. 

JOINT  TENANTS. 

actions  between,  1675. 
when  they  must  join,  1676. 

JOINT  TORT-FEASORS, 
actions  against,  1677. 

JUDGES. 

election  of,  4. 

not  to  practise  as  attorneys,  201. 

cannot  grant  new  trial,  after  the  expiration  of  office,  768. 

JUDGE'S  CERTIFICATE. 

to  give  costs  in  trespass,  910. 

in  assault  and  battery,  911. 

in  trespass  quare  clausum  fregit,  912. 

where  a  trespass  was  malicious,  913. 

JUDGMENT.    See  Arrest  of  Judgment.     Confession  of  Judg- 
ment.   Satisfaction.    Transfer. 
setting-off  of,  47. 
entry  of  special,  57. 
lien  of,  on  equitable  rights,  58,  779. 
opening  of,  59-60,  800. 
setting  aside  of,  60,  809. 
lien  of,  in  a  circuit  court,  176  n. 
by  default,  when  final,  398. 
for  want  of  affidavit  of  defence,  399,  421. 
action  on,  411. 

for  want  of  sufficient  affidavit,  422. 
when  final,  423. 
by  confession,  424. 
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JUDGMENT—  (continued.) 

cautionary,  427. 

restriction  of  lien  of,  432,  785. 

on  demurrer  to  evidence,  707. 

non  obstante  veredicto,  709. 

entry  of,  on  some  of  several  counts,  721. 

on  report  of  referee,  738. 

arrest  of,  769. 

entry  of,  773-5. 

powers  of  the  prothonotary,  775,  781. 

judgment-index,  776. 

entry  of,  on  judge's  minutes,  776. 

conditional,  777. 

lien  of,  778,  780-4,  2080. 

extent  of  the  lien,  2081. 

duration  of  the  lien,  2082. 

revival  of,  2084. 

proceedings  to  determine  whether  judgment  is  a  lien,  786. 

against  decedents,  787. 

entry  of,  nunc  pro  tunc,  787. 

amendment  of,  792-5. 

not  avoidable  collaterally,  795. 

interest  on,  796-7. 

on  balauce  in  favor  of  defendant,  798. 

when  impeachable  collaterally,  808. 

transfer  of,  810. 

satisfaction  of,  814-9. 

what  is  a  final,  824-5. 

in  error,  195,  869. 

modification  of,  in  error,  794,  870. 

on  certiorari,  900. 

effect  of  reversal  of,  1078. 

attachment  of,  1183. 

against  garnishee  in  attachment,  1201,  2291. 

form  of,  in  attachment,  1208. 

payment  of,  out  of  proceeds  of  sheriff's  sale,  1324,  1333. 

sale  under  void,  1363. 

sale  under  expired,  1365. 

in  assumpsit,  1505. 

in  debt,  1521. 

in  covenant,  1537. 

in  detinue,  1546. 

in  replevin,  1763-5. 

in  dower,  1809. 

in  ejectment,  1883-4. 

in  scire  facias  on  mortgage,  1976-7. 

on  mechanic's  claim,  2015. 

against  special  bail,  2033. 


g22  GENERAL  INDEX. 

JUDGMENT— (continued.) 

on  sci.  fa.  quare  ex.  non,  2079. 
in  foreign  attachment,  2282. 

JUDGMENT  INDEX. 

how  kept,  in  Philadelphia,  776. 

entries  in,  776,  781,  793  n. 

assignments  of  judgment  to  be  entered,  776. 

evidence  of  priority  of  judgments,  1324. 

and  conclusive  of  amount,  1324. 

JUDICIAL  DISTRICTS. 

division  of  state  into,  15. 

separate,  16. 

of  the  United  States,  166. 

JUDICIAL  POWER. 

under  the  constitution,  1. 
of  the  United  States,  163-4. 

JURAT. 

to  affidavit  of  defence,  417. 

JURISDICTION. 

of  supreme  court,  11-13. 

of  the  common  pleas,  21. 

original,  21. 

of  justices'  courts,  21. 

appellate,  22. 

in  certiorari,  25. 

in  equity,  89. 

of  United  States  district  courts,  169. 

of  the  circuit  courts,  173-5. 

of  the  supreme  court  of  the  United  States,  186-7. 

on  error  to  state  courts,  197. 

pleas  to  the,  513. 

in  error,  820. 

want  of,  in  debt  on  judgment,  1511-2. 

in  partition,  1812. 

in  domestic  attachment,  2302. 

in  divorce,  2333. 

in  lunacy,  2356. 

JURY.    See  Challenge.     Venire. 
common  and  special,  636. 
struck,  636. 
mode  of  striking,  636. 
exemption  from  service  on,  637-8. 
impannelling  of,  675,  681. 
challenges,  676-9. 
swearing  the,  600. 
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JURY — {contin  ued.) 

oath  of  jurymen,  680. 

talesmen,  682. 

withdrawal  of  a  juror,  689. 

reth-ement  of,  710. 

what  papers  may  be  taken  out  by,  711. 

calculations,  711. 

delivery  of  verdict,  716. 

polling  of,  716. 

reconsideration  of  verdict,  717. 

power  of,  over  the  costs,  915. 

JURY  PEES. 

payment  of,  722. 

JUSTICES. 

not  to  act  as  attorneys,  in  cases  removed  from  their  courts,  201. 

actions  against,  2172-3. 

notice  of  action,  2174. 

when  requisite,  2175. 

form  of  notice,  2176-7. 

tender  of  amends,  2178. 

proceedings  on  refusal  to  pay  over  moneys  collected,  2179. 
JUSTICES'  COURTS. 

jurisdiction  of,  21,  919. 

stay  of  execution  in,  1035. 

within  what  period,  execution  may  issue,  1043. 

JUSTIFICATION. 

of  bail,  practice  on,  314-6. 

of  sureties,  on  attachment,  362  n. 

of  bail  in  error,  842. 

of  surety  for  stay  of  execution,  1038. 

in  trespass,  plea  of,  1581. 

in  replevin,  1749. 

LABORERS. 

when  entitled  to  mechanic's  lien,  1996. 

LANDLORD  AND  TENANT. 

certiorari  to  proceedings  between,  26. 

payment  of  rent  out  of  proceeds  of  sheriff's  sale,  1166. 

account-render  between,  1687. 

admission  of  landlord  to  defend  ejectment,  1855. 

notice  to  quit,  1863  5. 

LEASE. 

covenant  on,  1529. 

LEGACY. 

attachment  of,  1185. 
action  for,  1515,  2160. 
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LETTEKS  ROGATORY. 

when  issued,  626. 
nature  of,  627. 
how  executed,  627,  629. 
advantages  of,  628. 

LETTERS  TESTAMENTARY, 
effect  and  relation  of,  2152. 

LEVARI  FACIAS. 
nature  of,  967. 
when  used,  1437. 
peculiarities  of,  1437. 
fdrm  of,  1438. 

sheriff's  sale  under,  1439-41. 
purchaser's  title,  1442. 
distribution  of  proceeds,  1443. 
ou  mortgage,  1978. 
alias  writ,  1980. 
on  mechanic's  claim,  2015. 
on  municipal  claim,  2026. 

LEVY. 

on  goods  and  chattels,  1112. 

indorsement  of,  1112. 

schedule,  1113. 

under  subsequent  writ,  1114,  1117. 

time  of  makiug,  1114. 

how  made,  1115. 

power  to  break  open  doors,  1116. 

what  is  a  valid,  1117. 

effect  of,  1118,  1134. 

as  satisfaction,  1120-3. 

custody  of  the  goods,  1124. 

liability  of  sheriff,  for  abandonment  of,  1091. 

upon  lands,  how  made,  1216. 

description,  1217-8. 

duty  of  the  sheriff,  1219. 

erroneous  description,  1220. 

effect  of,  on  real  estate,  1221. 

inquisition,  1222. 

LEX  FORI. 

governs  period  of  limitation,  1622. 
LIBEL. 

limitation  of  actions  for,  1619. 

to  enforce  lien  against  vessels,  2118. 

for  divorce,  2334. 

form  of,  2335. 
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LIBERARI  FACIAS. 

writ  of,  on  extent,  1236-7. 
execution  of,  1238. 
on  mortgage,  1979. 

LIBERUM  TENEMENTUM. 
plea  of,  1583. 

LIEN.    See  Mechanics'  Lien. 

of  judgment,  on  equitable  interests,  58,  779. 

rights  of  purchaser  under,  58. 

of  decree  in  equity,  143,  1325. 

of  judgment  in  a  circuit  court,  176  n.  779  n. 

of  attorney,  221. 

restricted,  of  judgment,  432,  785,  1012. 

of  verdict,  722. 

of  judgment,  778,  2080-3. 

relation  of  lien  of  judgment,  780. 

priority,  as  between  deed,  or  mortgage,  781,  1333. 

of  judgment  for  purchase-money,  782. 

against  fraudulent  grantor,  783. 

proceedings  to  determine  whether  judgment  is  a,  786. 

not  disturbed,  by  interpleader,  1143. 

of  judgment  against  decedent,  788. 

of  transferred  judgment,  810. 

of  award  transferred,  813. 

of  levy  on  after-acquired  lands,  1011. 

of  execution,  1065,  1113  n. 

of  fi.  fa.,  when  lost,  1125-33. 

of  levy  on  lands,  1221. 

of  award,  1325,  2245. 

of  justice's  transcript,  1325. 

of  report  of  county  auditors,  1325. 

of  balance  due  the  commonwealth,  1325. 

of  testatum  fi.  fa.,  1431. 

of  bill  of  discovery  in  aid  of  execution,  1448. 

of  owelty  of  partition,  1825. 

of  mortgage,  1932. 

of  municipal  claim,  2016,  2019. 

of  recognisance  in  the  orphans'  court,  2052. 

of  sheriff's  recognisance,  1085,  2056. 

of  decedent's  debts,  2099-2101. 

of  alimony,  2354. 

for  building  vessels,  2116-7. 

LIEN-CREDITOR. 

purchase  by,  at  sheriff's  sale,  1261. 
right  to  receipt  for  purchase-money,  1299. 
return  of  purchase  by,  1300. 
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LIEN-CREDITOR— (continued.) 
objections  to,  1300. 
appointment  of  auditor,  1300. 
award  of  issue,  1301. 
who  may  contest,  1302. 
proceedings  on  purchase  by,  1303-5. 
rights  of,  to  proceeds  of  sheriff's  sale,  1319-21. 

LIFE  ESTATE. 

execution  against,  1015,  1452. 
sale  of,  under  venditioni,  1453. 
sequestration,  1452,  1454. 
power  of  sequestrator,  1455. 
duties  of  sheriff,  &c,  1456. 

LIMITATION. 

of  certiorari  to  justices'  court,  26,  893. 

of  new  suit,  after  arrest  of  judgment,  772. 

in  error,  832. 

of  personal  actions,  1618-9. 

must  be  specially  pleaded,  1621. 

time  of,  governed  by  the  lex  fori,  1622. 

statutes  of,  to  be  construed  strictly,  1623. 

in  case  of  trust,  1624. 

running  of  the  statute,  1625,  1649. 

when  demand  is  necessary,  1626. 

in  actions  by  and  against  attorneys,  220-1,  1627. 

in  case  of  fraud,  1628. 

what  suspends  the  running  of  the  statute,  1629-30. 

merchants'  accounts,  1631. 

disabilities,  1632. 

what  will  remove  the  bar,  1634. 

subsequent  promise,  1535. 

acknowledgments,  1636. 

partial  payments,  1637. 

pleading  the  statute,  1638. 

of  penal  actions,  1620,  1639. 

as  to  real  estate,  1640-1. 

as  to  purchaser  at  sheriff's  sale,  1641. 

adverse  possession,  1642-8. 

as  to  implied  and  constructive  trusts,  1652-3. 

entry  to  toll  the  statute,  1654. 

of  lieu  of  judgment,  2082. 

of  lien  of  decedent's  debts,  2100. 

LIMITED  PARTNERSHIP. 

formation  of,  2149. 

liability  of  special  partners,  2149. 
LIQUIDATED  DAMAGES.     See  Damages. 
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LIS  PENDENS, 
plea  of,  283. 
replication  to,  283. 

as  notice  to  purchaser  at  sheriff's  sale,  1355. 
notice  of,  1894. 
ejectment-index,  1894. 

LOAN. 

affidavit  of,  412. 

LOCALITY  INDEX. 

entries  on,  2006. 
certificates  of  search,  2006. 

LUMPING  SALES. 

by  sheriff,  when  forbidden,  1254. 

LUNATICS. 

chancery  jurisdiction,  80,  89. 
discharge  of,  from  arrest,  241. 
service  of  process  on,  253. 
definition  of  lunacy,  2355. 
jurisdiction,  2356. 
petition,  2357. 
commission,  2358-9. 
inquisition,  2360. 
traverse,  2261. 
committees,  2362. 
supersedeas,  2363. 
costs  in  lunacy,  909,  2364. 

MANDAMUS  EXECUTION, 
nature  of,  967,  1466. 
when  issued,  1465. 
practice  in,  1467. 
what  bound  by,  1467. 

MANDATE. 

from  supreme  court  of  the  United  States,  19(5. 

MAKITIME  JURISDICTION. 

when  exclusive,  2114. 
extent  of,  2115. 

MARRIAGE. 

of  feme  plaintiff  in  error  does  not  abate,  849. 

effect  of,  on  pending  action,  2092. 

contract  of,  2320. 

indissolubility  of,  by  law  of  nature,  2320. 

evidence  of,  2320-1. 

validity  of,  2322. 
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MARRIED  WOMEN.  _ 

chancery  jurisdiction,  77. 

entry  of  judgment  by  and  against,  on  warrant  of  attorney,  439. 

protecting  the  goods  of,  992-3. 

lauds  of,  1009-10. 

contracts  between  husband  and  wife,  1010. 

judgment  on  warrant  of  attorney  of,  void,  1363 

as  parties  to  actions,  1678,  1680. 

joinder  of  husband  and  wife,  1679. 

mortgages  of,  1972. 

status  of,  at  common  law,  2183. 

actions  by  married  women,  2184. 

actions  against  married  women,  2185-6. 

feme  sole  traders,  2187-9. 

MAKSHAL. 

United  States,  168,  172. 

deputies,  168. 

bond,  168. 

suits  on  bond  of,  168. 

residence,  168. 

powers  of,  1079. 

MASTER. 

reference  to,  85. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIEN, 
nature  of,  1984. 
extent  cf,  1985. 
priority,  1332, 1986. 

when  payable  out  of  proceeds  of  sheriff's  sale,  1332. 
estate  bound  by  the  lien,  1997. 
against  leaseholds,  1988. 
discharge  of  the  lien,  1989. 
buildings  subject  to  lien,  1990. 
for  what  a  li»n  may  be  obtained,  1991-2. 
alterations  ana  repairs,  1993. 
persons  entitled  to  a  lien,  1994. 
contractors,  1995. 
workmen,  1996. 
duration  of  the  lien,  1997-8. 
claim,  1999. 
parties,  2000. 
nature  of  the  claim,  2001. 
time,  2002. 
description,  2003. 
amendments,  2004. 
joint  and  apportioned,  2005. 
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MECHANICS'  LIEN— (continued.) 
lien-docket,  2006. 
motion  so  strike  off,  2007. 
rule  to  proceed,  2008. 
security  to  dissolve,  2009. 
scire  facias,  2010. 

proceedings  on  return  of  writ,  2011. 
pleadings,  2012. 
evidence,  2013. 
trial,  2014. 
judgment  and  execution,  2015. 

MERCHANTS'  ACCOUNTS. 

excepted  from  statute  of  limitations,  1631. 
what  are,  1631. 

MESNE  PROFITS, 
action  for,  1902. 
equitable  procedure,  1903,  1913. 
recovery  of,  in  ejectment,  1904. 
right  to,  1905. 
between  joint  owners,  1906. 
action  survives,  1907. 
parties,  1908. 
declaration,  1909. 
pleas,  1910. 

effect  of  verdict  in  ejectment,  1911. 
verdict,  1914. 
damages,  1914. 

MILEAGE. 

of  witnesses,  taxation  of,  952. 

MISCONDUCT. 

ground  for  setting  aside  sheriff's  sale,  1273. 

MISDESCRIPTION. 

ground  for  setting  aside  sheriff's  sale,  1271. 

MISDIRECTION. 

when  ground  for  a  new  trial,  746. 

MISNOMER. 

plea  of,  516 

MISTAKE. 

chancery  jurisdiction,  87,  89. 

recovery  of  money  paid  by,  1160. 

ground  for  setting  aside  sheriff's  sale,  1272,  1277. 

MONEY  HAD  AND  RECEIVED. 

assumpsit  for,  as  equitable  remedy,  32-3,  1492-3. 
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MORTGAGE. 

chancery  jurisdiction,  76,  89. 

mortgagor's  interest,  not  liable  to  execution,  1005. 

lien  of,  when  not  discharged  by  judicial  sale,  1317-8. 

when  payable  out  of  proceeds,  1323,  1333. 

ejectment  upon,  1836,  1842. 

nature  of,  1928-9,  1952. 

what  constitutes  a,  1930. 

deed  and  defeasance,  1930-1. 

lien  of,  1932. 

on  fixtures,  1932. 

for  future  advances,  1933. 

recording,  1934. 

notice  of  unrecorded,  1935. 

priority,  1936. 

for  purchase-money,  1937. 

date  of  entry,  1938. 

discharge  of  lien,  1939,  1945. 

by  judicial  sale,  1939-41. 

by  release,  1942-4. 

foreclosure  of,  1947. 

scire  facias,  1948. 

when  scire  facias  to  issue,  1949. 

time  of  issuing,  1950-1. 

stipulation  for  issuing,  on  a  default,  1950-1. 

suing  out  the  writ,  1953-4. 

amicable  action,  1955. 

parties,  1956. 

terre-tenants,  1957. 

service  and  return,  1958. 

alias  writ,  1959. 

appearance,  1960. 

judgment  by  default,  1961. 

pleas,  1962-3. 

defences,  1964,  1970-1. 

payment,  1965-6. 

failure  of  title,  1967-8. 

discharge  of  the  lien,  1969. 

by  married  women,  1972. 

rights  of  assignees,  1973. 

evidence,  1974. 

trial,  1975. 

judgment,  1976-7. 

costs,  1977. 

levari  facias,  1978. 

liberari  facias,  1979. 

alias  levari,  1980. 

satisfaction,  1981-3. 
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MOTION. 

equitable  relief  by,  61. 

nature  of  a,  1468. 

for  rule  to  show  cause,  1469. 

affidavit  in  support  of,  1469. 

service  of  notice,  1470. 

when  a  stay  of  proceedings,  1470. 

enlargement  of  the  rule,  1471. 

how  cause  to  be  shown,  1471. 

depositions  in  support  of  rule,  1472. 

on  whom  notice  to  be  served,  1473. 

summary  relief  by,  1474. 

motion-lists,  1475. 

paper-books,  1476. 

hearing,  1477-8. 

rules  of  course,  1479. 

to  quash  attachment,  1198. 

MUNICIPAL  CLAIMS. 

preferred  lien  of,  1330,  2016. 

when  discharged  by  sheriff's  sale,  1330. 

validity  of,  2017. 

priority,  2018. 

duration  of  the  lien,  2019. 

claim,  2020. 

scire  facias,  2021-2. 

rule  to  proceed,  2023. 

pleading,  2024. 

trial  and  evidence,  2025. 

execution,  2026. 

redemption,  2027. 

MUNICIPAL  CORPOKATION. 

may  appeal  from  award,  without  payment  of  costs,  940 
execution  against,  1004. 
cannot  be  made  garnishee,  1187. 

NAME.     See  Idem  Sonans. 

identity  of,  evidence  of  personal  identity,  1869. 
amendment  of  names  of  parties,  2202. 

NEGLIGENCE. 

responsibility  of  attorney  for,  215-6. 
action  for  death  by,  1555. 
limitation,  1619. 

NE  UNQUES  ACCOUPLE. 
plea  of,  in  dower,  1794. 

NE  UNQUES  EXECUTOE. 
plea  of,  517. 
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NE  UNQUES  RECEIVES. 

plea  of,  in  account-render,  1692. 

NE  UNQUES  SEISIE  QUE  DOWER. 
plea  of,  1793. 

NEW  TRIAL. 

motion  for,  741-3. 

when  to  be  made,  744. 

grounds  for,  745. 

misdirection,  746. 

matters  respecting  the  evidence,  747. 

verdict  against  law,  748. 

verdict  against  evidence,  749. 

matters  affecting  the  jury,  750-2. 

misconduct  of  a  party,  753. 

after-discovered  evidence,  754-8. 

absence  of  counsel  or  party,  759-61. 

want  of  notice,  762. 

mistake,  763. 

surprise,  764-5. 

excessive  damages,  766. 

inadequate  damages,  767. 

hearing  of  motion  for,  768. 

imposition  of  terms,  768. 

rule  may  be  subsequently  stricken  off,  768. 

in  ejectment,  1882. 

NIHIL  HABET. 

return  of,  260. 

effect  of  two  returns  of,  1531,  1959. 

NIL  DEBET. 

plea  of,  534-5,  538, 1517, 1533. 
to  mechanic's  claim,  2012. 

NIL  DICIT. 

judgment  by,  393. 

NIL  HABUIT  IN  TENEMENTIS. 
plea  of,  1536, 1754. 

NOLLE  PROSEQUI, 
nature  of,  566. 

as  to  one  of  several  counts,  567. 
as  to  part  of  a  count,  567. 
as  to  one  of  several  defendants,  568-70, 1584. 

NON  ASSUMPSIT. 

plea  of,  532, 1503,  2012. 

NON  CEPIT. 

plea  of,  544, 1744. 

may  be  joined  with  plea  of  property,  544, 1745-6. 
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NON  COMPOS  MENTIS. 

exception,  in  statute  of  limitations,  1G32. 
NON  DETINET. 

plea  of,  544,  1544. 

NON  DAMNIFICATUS. 

plea  of,  1536. 

NON  DEMISIT. 

plea  of,  1754. 

NON  EST  FACTUM. 

plea  of,  533,  1518,  1533. 

NON  EST  INVENTUS, 
return  of,  260. 

NON  INFREGIT  CONVENTIONEM. 
plea  of,  1533. 

NON-JOINDER, 
plea  of,  515. 
consequences  of,  1669. 
of  copartner,  2139. 

NON  OBSTANTE, 
judgment,  709. 

NON-PROS. 

for  want  of  a  narr.,  380. 

opening  of,  381. 

for  want  of  bill  of  particulars,  476. 

rule  for  trial  or,  631-2. 

in  replevin,  1742. 

NON-RESIDENTS. 

service  of  process  on,  251-2. 

when  they  must  give  security  for  costs,  928-30. 

NONSUIT. 

for  not  proceeding  to  trial,  633-4. 

when  taken  off,  634. 

for  non-production  of  documents,  657. 

voluntary,  when  plaintiff  may  suffer,  718. 

compulsory,  when  allowed,  714-0, 

in  replevin,  1757. 

NON  SUM  INFORMATUS. 
judgment  by,  393. 

NON  TENENT  INSIMUL. 

plea  of,  in  partition,  1818. 

NON-TENURE.  : 

plea  of,  in  dower,  1791-2. 
vol.  ii. — 53 
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NOT  GUILTY. 

plea  of,  543. 

iu  ejectment,  1854. 

NOTICE. 

of  execution  of  writ  of  inquiry,  446. 
of  taking  depositions,  597,  599. 
of  commission,  622. 
to  produce  papers  on  the  trial,  652. 
of  extent,  1241. 
of  sheriff's  sale,  1249. 
precision  required,  1251. 
at  sheriff's  sale,  effect  of,  1258-9. 
by  lis  pendens,  1355. 

actual,  to  purchaser  at  sheriff's  sale,  1356. 
what  is  constructive,  1357. 
*         to  quit,  by  purchaser  at  sheriff's  sale,  1387. 
of  sheriff's  sale,  on  levari  facias,  1439. 
of  rule  to  show  cause,  1470,  1473. 
to  lessor  of  defendant  in  ejectment,  1853. 
of  intended  action  against  a  justice,  2174. 
when  requisite,  2175. 
form  of  notice,  2176-7. 
of  rule  of  reference,  2235. 
of  meeting  of  arbitrators,  2139. 

NOTICE  OF-  SPECIAL  MATTER, 
when  requisite,  44,  548,  1520. 
form  and  substance  of,  45,  549. 
affidavit  of  defence,  not  sufficient,  423. 
in  dower,  1795. 

NOTICE  TO  QUIT. 

when  requisite,  1863-5. 
form  of,  1864. 
effect  of,  1865. 

NUISANCE. 

injunction  to  restrain,  11L 

NULLA  BONA. 

plea  of,  by  garnishee,  22?<S 

NUL  TIEL  CORPORATION. 

plea  of,  517,  2133. 

NUL  TIEL  RECORD, 
plea  of,  1518. 
issue  on  plea  of,  588. 
mode  of  trial,  588. 
replication  to,  589. 
practice  on,  590,  592. 
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NUL  TIEL  EECOED— (continued.) 
production  of  record,  591. 
judgment,  593. 
effect  of  replication  of,  594. 
error  to  judgment  on,  595. 
record,  how  certified,  595. 
not  pleadable  to  mortgage,  1962. 
nor  to  mechanic's  claim,  2012. 

NUNQUAM  INDEBITATUS. 

plea  of,  538  n. 
to  mechanic's  claim,  2012. 
OATH. 

of  attorney,  form  of,  209. 
of  juryman,  680. 

OFFICIAL  BONDS. 

limitation  of  actions  on,  1619. 

suits  on,  2059. 

scire  facias  for  subsequent  breaches,  2060. 

defences,  2061-2. 

trial  and  judgment,  2063. 

OPENING  OF  DEFAULT. 

when  granted,  279. 

excuse  for,  280. 

at  what  time  allowed,  281. 

OPENING  OF  JUDGMENT. 

to  let  in  pretermitted  defence,  59-60. 

on  warrant  of  attorney,  443. 

right  of  appeal,  443,  809. 

adversary  judgment,  800. 

for  want  of  affidavit  of  defence,  809. 

who  may  apply,  801-2. 

when  creditors  may  move,  803-7. 

effect  of  rule  to  open,  809. 

terms,  809. 

payment  into  court,  809. 

OPINIONS. 

filing  of,  702. 

effect  of  filing,  703-4. 

request  to  file,  704. 

ORDER  FOR  PRODUCTION.    See  Production. 

ORPHANS'  COURT. 

execution  out  of,  2162. 

OWELTY. 

of  partition,  lien  of,  1825. 
recognisance  for,  2050. 
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OYER. 

when  demandable,  465,  468. 
prayer  of,  465. 
how  given,  465,  467. 
entry  of,  465. 
effect  of,  469-71. 
time  of  giving,  470. 

PAPER-BOOKS. 

in  the  supreme  court  of  the  United  States,  191-2. 

in  the  supreme  court,  form  of,  864. 

on  error  to  judgment  on  verdict,  864. 

in  appeal  cases,  865. 

on  certiorari,  865. 

history  of  the  case,  866. 

counter-statement,  866. 

argument  and  citation  of  authorities,  866. 

penalty  for  neglect  to  furnish  proper,  866. 

printing  of,  866. 

service  of,  867. 

copies  forjudges  and  office,  867. 

on  rule  to  show  cause,  1476. 

PAPERS. 

what,  may  be  sent  out  with  the  jur)T,  711. 

PAROL  EVIDENCE. 

when  receivable  to  enforce  an  equity,  43. 

PARTIAL  PAYMENT. 

to  remove  the  bar  of  the  statute  of  limitations,  1637. 

PARTICULARS.    See  Bill  of  Particulars. 

PARTIES. 

when  competent  witnesses,  643-4. 

to  writ  of  error,  829. 

to  personal  actions,  1655. 

plaintiffs,  1655-7,  1660. 

assignees  of  insolvents,  1658. 

assignees  of  specialties,  1664. 

defendants,  1666. 

surviving  obligors,  1667. 

joint  debtors,  1668. 

when  parties  must  join  as  plaintiffs,  1669-71. 

severance  of  joint,  1672. 

in  actions  ex  delicto,  1673-5. 

plaintiffs  in  tort,  1676. 

joint  tort-feasor,  1677. 

married  women,  1678. 

joinder  of  husband  and  wife,  1679-81. 
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PARTIES— (continued.) 

description  of,  1682-3. 

in  account-render,  1688. 

in  dower,  1788. 

in  partition,  1814. 

in  ejectment,  1845-6. 

in  scire  facias  on  mortgage,  1956. 

to  mechanic's  claim,  2000. 

to  scire  facias  qu.  ex.  non,  2075. 

copartners,  2138. 

amendment  of  names  of,  2202. 

amendment  in,  1669,  2203-4. 

PARTITION. 

on  equitable  title,  38. 

chancery  jurisdiction,  85,  89. 

at  common  law,  1810. 

statutes  giving  writ  of,  1811. 

nature  of  the  action,  1812. 

jurisdiction  in,  1812. 

for  what  partition  lies,  1813. 

parties,  1814. 

writ  and  service,  266,  1815. 

default,  1816-7. 

pleading,  1818. 

trial,  1819. 

judgment  by  confession,  1820. 

judgment  quod  partitio  fiat,  1821. 

breve  de  partitione  facienda,  1822-3. 

appointment  of  commissioners,  1823. 

rule  to  accept  or  refuse,  1824. 

assignment  of  purparts,  1824. 

order  of  sale,  1824. 

owelty  of  partition,  1825. 

sheriff's  sale,  1826. 

record,  1827. 

costs,  908,  1828. 

recognisance  on,  in  orphans'  court,  2050. 

form  of  recognisance,  2051. 

PARTNERS. 

confession  of  judgment  by,  431,  1172. 

account-render  between,  1686. 

actions  by,  2137. 

parties,  2138. 

effect  of  non-joinder,  2139. 

survivorship,  2140. 

action  against,  2141 . 

parties,  2142-3. 
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PARTNERS— (continued.) 
judgment,  2144. 
execution,  2145. 
actions  between,  2146. 

where  one  person  is  a  member  of  two  firms,  2147. 
evidence  in  actions  against,  2148. 

PARTNERSHIP. 

jurisdiction  of  chancery,  88-9,  114. 

execution  against  goods  of,  994. 

effect  of  sheriff's  sale  of  goods  of,  1153. 

distribution  between  firm  and  separate  creditors,  1170-2,  1336. 

PARTNERSHIP  ACCOUNT. 

unsettled,  not  attachable,  1184. 

PARTY  WALLS. 

protection  of  rights  in,  by  injunction,  112. 

PASS-BOOK. 

as  evidence,  1501. 

PATENT. 

as  evidence  of  title,  1869. 
scire  facias  to  repeal,  2112. 

PAYMENT. 

plea  of,  to  let  in  equitable  defence,  44,  539,  1520. 

effect  of  plea  of,  539,  1519. 

plea  of  payment,  with  leave,  540-2. 

by  purchaser  at  sheriff's  sale,  1150. 

to  sheriff,  on  ca.  sa.,  1418. 

notice,  under  plea  of,  1520. 

plea  of,  to  mortgage,  1962,  1965. 

PAYMENT  INTO  COURT. 

on  plea  of  tender,  499. 

under  the  defalcation  act,  500. 

effect  of,  502,  504,  507. 

in  what  cases  allowed,  503,  508. 

on  several  counts,  505. 

nonsuit  after,  506. 

on  opening  judgment,  809. 

investment  of 'moneys  paid  in,  809  n. 

on  sheriff's  interpleader,  1142. 

of  proceeds  of  sheriff's  sale  of  personalty,  1162. 

of  proceeds  of  real  estate,  1309-11. 

PENALTIES. 

relief  against,  in  chancery,  87. 
bail  in  actions  for,  303. 
action  on  penal  bond,  455. 
payment  of  penalty,  a  discharge,  456. 
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PENALTIES— (continued.) 

when  deemed  liquidated  damages,  727. 

costs,  in  actions  for,  905. 

action  of  debt  for,  1507. 

limitation  of  actions  for,  1620,  1639. 

amendments,  2190. 

PEREMPTORY  CHALLENGES. 

in  civil  suits,  677. 
how  conducted,  677. 

PERFORMANCE.    See  Covenants  Performed. 

PERISHABLE  GOODS. 

effect  of  sale  of,  in  attachment,  1196. 

order  for  sale  of,  2275. 

in  domestic  attachment,  2308. 

PERPETUATION  OF  TESTIMONY, 
bill  for,  84. 
jurisdiction,  89. 
of  re-entry  for  breach  of  covenant,  1898. 

PERSONAL  PROPERTY, 
sheriff's  sale  of,  1144. 
distribution  of  proceeds,  1160-1,  1163. 
payment  into  court,  1162. 
priority  between  execution-creditors,  1169. 

PERSONAL  REPRESENTATIVES.    See  Decedents.    Executors. 

PERVERSE  VERDICT, 
definition  of,  748  n. 
ground  for  new  trial,  748. 

PETITION. 

for  removal  to  a  circuit  court,  183. 
for  guardian  ad  litem,  265. 
in  lunacy,  2357. 

PLANK-ROADS. 

equity  jurisdiction,  90. 

PLEADING. 

rule  to  plead,  394-5,  522. 
dilatory  pleas,  394,  512. 
service  of  copy  of.  plea,  394. 
notice  to  plead,  395. 
division  of  pleas,  511. 
pleas  in  abatement,  512-20. 
pleas  in  bar,  nature  of,  521. 
traverse,  523. 

tender  of  issue,  523,  525-6. 
issues,  527. 
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PLEADING— (continued.') 
general  issue,  528. 
special  pleas,  529. 

what  may  be  specially  pleaded,  530-1. 
plea  of  payment,  with  leave,  539-42. 
double  pleas,  553. 
what  pleas  may  be  joined,  553. 
short  pleadings,  555. 
striking  off  pleas,  556. 
withdrawal  of  plea,  556-7. 
when  to  be  verified,  560. 
order  of,  571. 

puis  darrein  continuance,  670. 
in  attachment-execution,  1202. 
in  assumpsit,  1503. 
in  debt,  1517-20. 
in  covenant,  1533-6. 
in  detinue,  1544. 
in  case,  1557. 
in  trover,  1567. 
in  trespass,  1581-4. 
in  account-render,  1692-3,  1703. 
in  replevin,  1743. 
in  dower,  1791-4. 
in  partition,  1818 
in  ejectment,  1854. 
in  scire  facias  on  mortgage,  1962-3. 
in  scire  facias  on  mechanic's  claim,  2012. 
in  scire  facias  on  municipal  claim,  2024. 
in  scire  facias  against  bail,  2031-2,  2037. 
in  attachment  against  vessels,  2123. 
in  foreign  attachment,  2288. 
in  actions  by  executors,  2155-6. 
amendment  of  pleas,  2200. 
statute  of  limitations,  1638. 

PLENE  COMPUTAVIT. 

plea  of,  in  account-render,  1692. 

POINTS. 

answers  to,  on  the  trial,  691 . 

how  framed,  692. 

answers  to,  to  be  reduced  to  writing  and  filed,  692. 

exception  to,  692. 

POINTS  RESERVED. 

when  a  point  may  be  reserved,  708. 
form  of,  707. 
verdict,  708. 
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POINTS  RESERVED— (continued.) 
judgment  non  obstante,  708. 
effect  of  judgment  on,  708. 

POLICY  OF  INSURANCE. 

effect  of  seizure  in  execution,  upon,  1119. 
POLLING  JURY.    See  Jury. 
POUNDAGE. 

when  sheriff  entitled  to,  1106. 

how  computed,  1106. 

recovery  of,  1106. 

POWER. 

sale  under,  not  judicial  one,  789. 

PRECIPE. 

nature  of,  229. 

for  summons  in  assumpsit,  229. 

for  capias  ad  respondendum,  287. 

for  writ  of  error,  835. 

for  fieri  facias,  1109. 

for  writ  of  dower,  1787.  fft 

for  writ  of  ejectment,  1848. 

for  scire  facias  on  mortgage,  1953. 

for  foreign  attachment,  2260. 

PRECONTRACT. 

renders  a  marriage  void,  2325. 

PRETERMITTED  DEFENCE. 

opening  of  judgment,  to  let  in,  59-60. 

PRIORITY. 

when  an  execution  loses  its,  1127-33. 

between  execution-creditors,  1169. 

of  claim  for  wages,  on  sheriff's  sale,  1164-5. 

of  rent,  1166. 

of  mortgages,  1936. 

of  mechanic's  claim,  1986. 

of  municipal  claims,  201*^. 

PRISONERS. 

actions  against,  2126-8. 

PRIVILEGE. 

of  attornej's,  217-8. 
from  suit  and  arrest,  231. 
of  ambassadors,  232. 
of  representatives,  233. 
of  soldiers,  234. 
of  freeholders,  235. 


842  GENERAL  INDEX. 

PRIVILEGE— (continued. 

of  suitors,  counsel  and  witnesses,  236-9. 
from  arrest  on  ca.  sa.,  1412. 

PRIVILEGED  COMMUNICATIONS. 

what  are,  685. 

witness  need  not  disclose,  685. 

PROCEDENDO. 

when  awarded,  in  error,  871, 

PROCESS.    See  Summons. 
tax  on,  230. 

privilege  from  service  of,  237. 
return  to,  260. 
in  real  actions,  263. 
in  action  for  ground-rent,  1531. 
in  account-render,  1689. 
against  corporations,  2135. 
amendment  of,  2193. 

PROCHEIN  AMI. 

infants  to  sue  by,  2165. 
authority  of,  2166. 
responsibility  for  costs,  2167. 

PRODUCTION 

of  documents,  on  taking  deposition,  610. 

notice  to  produce,  effect  of,  652. 

orders  for,  653. 

when  granted,  654. 

how  obtained,  655. 

affidavit  for,  656. 

effect  of  the  rule  for,  657. 

PROFERT. 

nature  of,  465. 

when  dispensed  with,  39,  466. 

when  essential,  466. 

of  charter,  when  necessary,  213>'. 

of  letters  of  administration,  2156. 

PROMISSORY  NOTE. 

attachment  of,  1183. 
effect  of  attachment  of,  1192. 
limitation  of  actions  on,  1619. 
suits  by  assignees  of,  1664. 

PROPERTY. 

plea  of,  in  replevin,  544,  1745-7. 
effect  of  plea  of,  1747. 
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PEOSPECTIVE  SUBMISSION. 

when  it  ousts  the  jurisdiction  of  the  courts,  2210-11. 

PROTHONOTARY. 
election  of,  153. 
bonds  of,  153. 
office,  153. 
in  Philadelphia,  154. 
power  of,  155. 
responsibility  of,  156,  776. 

not  to  practise  as  attorney,  in  his  own  court,  201. 
entry  of  judgment  on  warrant  of  attorney,  436-7. 
assessment  of  damages,  453. 
entry  of  judgment,  775. 

out  of  office,  not  liable  to  summary  jurisdiction,  1311. 
liability  for  erroneous  search,  2006. 

PROVISO. 

mode  of  trial  by,  630. 

PUBLICATION. 

service  of  process  by,  258,  269,  1531. 

PUBLIC  DEBTORS. 

actions  against,  257. 

PUBLIC  WORKS. 

injunction  to  restrain,  110. 

PUIS  DARREIN  CONTINUANCE, 
right  to  plead,  670. 
when  such  plea  to  be  put  in,  670. 
plea,  in  abatement,  671. 
in  bar,  672. 

what  may  be  pleaded,  672. 
form  of  plea,  673. 
effect  of  plea,  674. 

PURCHASE-MONEY. 

lien  of  judgment  for,  782,  1335. 

payment  of,  to  sheriff,  1296-7. 

interest  on,  1298. 

distribution  by  sheriff,  1306. 

lien  for,  when  discharged  by  sheriff's  sale,  1313-4. 

lien  of  mortgage  for,  1318. 

action  of  covenant  for,  1535. 

mortgages  for,  1937. 

defence  of  failure  of  title,  1967-8. 

PURCHASER. 

at  sheriff's  sale,  1260-4. 
lien-creditor,  as,  1261,  1299. 
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PURCHASER— (continued.) 
effect  of  fraud  by,  1264. 
defaulting,  liability  of,  1278-9. 
what  will  affect  the  title,  1354. 
notice  by  lis  pendens,  1355. 
actual  notice,  1356. 
constructive  notice,  1357. 
effect  of  irregularities,  1358-61. 
fraudulent,  acquires  no  title,  1362,  1364. 
estate  of,  1371,  1442. 
of  equitable  interest,  1372. 
relation  of,  to  lessee,  1377. 
liabilities  of,  1379. 
when  affected  with  a  trust,  1383. 
relation  of  title,  1385. 
summary  proceedings  for  possession,  1386. 
may  be  ruled  to  bring  ejectment  within  ninety  days,  1641, 
title  to  be  shown  by,  1868. 

QUANTUM  MERUIT, 
assumpsit  on,  1491. 

QUANTUM  VALEBAT. 
assumpsit  on,  1491. 

QUARE  EXECUTIONEM  NON. 

scire  facias,  when  requisite,  1042-3,  2072. 

when  unnecessary,  2073. 

form  of,  2074. 

issuing  of  the  writ,  2074 . 

parties,  2075. 

service  and  return,  2076. 

defences,  2077. 

pleas,  2078. 

judgment,  2079. 

QUIA  TIMET. 

chancery  jurisdiction,  86. 

QUOD  COMPUTET. 

judgment,  in  account-render,  1689,  1700. 
not  a  lieu,  1689. 
effect  of,  1702  n. 

QUOD  PARTITIO  FIAT. 

judgment,  1821. 

QUOD  PERMITTAT  PROSTERNERE. 
writ  of,  when  maintainable,  1776. 

RAILROADS. 

execution,  on  report  of  damages,  958. 
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REAL  ACTIONS. 

when  maintainable,  1763-5. 

nature  of,  1776-9. 

process  in,  263,  268. 

when  bail  may  be  required,  270. 

judgment  by  default,  270. 

REAL  ESTATE. 

execution  against,  nature  of,  1002. 

what  interests  in,  may  be  levied  on,  1003-7. 

RECEIVER. 

appointment  of,  83. 

RECITALS. 

in  sheriff's  deed,  effect  of,  1283. 

RECOGNISANCE. 

nature  of,  2028. 

of  bail  in  error,  form  of,  841. 

amendment  of,  841. 

liability  on,  842. 

of  surety  for  stay  of  execution,  1040. 

sheriff's",  2055. 

sheriff's,  lien  of,  1085. 

when  discharged  by  judicial  sale,  1316. 

by  claimant,  in  proceedings  by  purchaser  at  sheriff's  sale,  1397. 

of  bail  on  appeal,  2034-5. 

in  criminal  cases,  2045. 

forfeiture,  2046. 

suits  on  forfeited,  2047. 

costs  in  action  on  forfeited,  909. 

remission  of  forfeiture,  2048. 

in  the  orphans'  court,  2050. 

lien  of,  2051. 

on  appeal  from  award,  2250. 

RECORD. 

averment  of,  in  affidavit  of  defence,  420. 

of  sheriff's  deed,  1285. 

of  summary  proceedings  by  purchaser  at  sheriff's  sale,  1393. 

amendment  of,  2195. 

RECOUPMENT. 

in  replevin,  1748. 

RECRIMINATION. 

plea  of,  in  divorce,  2347. 

REDEMPTION. 

of  sale  on  municipal  claim,  2027. 
of  sale  for  registered  taxes,  2027. 


846  GENERAL   INDEX. 

RE-ENTRY. 

for  breach  of  covenant,  1895. 
proceedings  at  common  law,  1896. 
letter  of  attorney,  1897. 
perpetuation  of  testimony  of,  1898. 

REFERENCE. 

trial  before  a  referee,  735.  . 

referee  to  be  sworn,  735. 

his  qualifications,  735. 

appointment  of  time  and  place  of  hearing,  735. 

decision  of  the  referee,  736. 

writ  of  error  or  appeal,  736. 

effect  of  a  reference,  737. 

when  submission  may  be  set  aside,  737. 

judgment  on  report,  738. 

compensation  of  referee,  738. 

bill  of  costs,  738. 

practice  before  a  referee,  739. 

REGISTER. 

not  to  practise  as  attorney  in  the  orphans'  court,  201. 
RELATION. 

of  writ  of  execution,  1063-5. 

RELEASE. 

plea  of  partial,  to  mortgage,  1963. 
REMISSION. 

of  forfeited  recognisance,  2048. 

REMITTITUR. 

of  part  of  the  damages  recovered,  766,  795. 
after  judgment  in  error,  874-5. 
when  opinion  to  be  sent  with,  875. 

REMOVAL. 

to  a  circuit  court,  177. 
what  causes  removable,  177,  180. 
who  may  remove  a  cause,  178-9. 
proceedings  to  remove  a  cause,  181. 
time  of  application,  182. 
averments  of  petition,  183. 
form  of  petition,  183-4. 
form  of  bond,  184. 
effect  of  petition  with  security,  184. 
certiorari,  184. 
filing  of  record,  184. 
RENT. 

payment  of,  out  of  proceeds  of  sheriff's  sale,  1166. 
when  entitled  to  priority,  1167-8. 
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RENT — {continued.) 

apportionment  of,  1168. 

attachment  of,  1183. 

action  for  arrears  of,  by  executors,  1514. 

limitation  of  actions  for,  1619. 

REPAIRS. 

mechanic's  lien  for,  1993. 

REPLEVIN. 

as  an  equitable  remedy,  35. 

nature  of  the  action,  1713-5. 

when  it  lies,  1716-22. 

limitation,  1619. 

for  chattels  severed  from  the  freehold,  1717-1721. 

for  goods  in  custodia  legis,  1718-9,  1722. 

by  whom  maintainable,  1723. 

writ  of,  1734. 

replevin-bond,  1735. 

service  of  writ,  1736. 

claim-property  bond,  1737. 

appearance  and  default,  1738. 

declaration,  1739-41. 

non-pros.,  1742. 

pleadings,  1743. 

non  cepit,  1744. 

property,  1745. 

set-off,  1748. 

justification,  1749. 

avowry,  1750-3. 

replication,  1754. 

several  pleas,  1756. 

trial  and  its  incidents,  1757. 

nonsuit,  1757. 

evidence,  1758. 

verdict,  1759. 

damages,  1760-1. 

costs,  923,  1762. 

judgment,  1763-5. 

execution,  1766. 

pledges  in,  2043. 

REPLEVIN  BOND. 

how  taken,  1735. 

assignment  of,  1767.  « 

action  on,  1768-71. 

REPLICATION. 

nature  of,  571. 

to  equitable  plea,  52. 
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REPLICATION— (continued.') 
double,  not  allowed,  572. 
rule  to  reply,  573. 
effect  of  want  of,  574,  577. 
de  injuria,  575. 
per  fraudem,  576. 
in  replevin,  1754. 

REPORTERS. 

appointment  of  stenographic,  158. 

notes  of,  158. 

of  supreme  court  of  the  United  States,  186. 

REPRESENTATIVES, 
privileges  of,  233. 

RESCISSION. 

chancery  jurisdiction,  87. 

RESCUE. 

effect  of,  after  arrest  on  capias,  295. 

RESERVED  POINTS.    See  Points  Reseevee. 

RESIDENCE. 

of  federal  judges,  166,  171. 
of  clerks  and  marshals,  167-8. 

RESPONDEAT  OUSTER, 
judgment  of,  '520. 

RESTITUTION. 

after  reversal  in  error,  879,  1078. 
form  of  order  of,  880. 
what  will  be  restored,  881. 
nature  of  the  writ  of,  882. 
lien  of  the  writ,  882. 
scire  facias,  2107. 

RESULTING  TRUST. 

in  purchaser  at  sheriff's  sale,  1383. 

RETORNO  HABENDO. 

judgment  of,  in  replevin,  1763-5. 
writ  of,  1766. 

RETURN. 

to  summons,  260. 

by  whom  made,  261. 

amendment  <rf,  261,  2194. 

to  capias  ad  respondendum,  328-9. 

effect  of,  330,  332. 

of  commission,  625. 

of  writ  of  error.  846. 
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RETURN— (continued.) 
of  execution,  1066. 
how  made,  1067. 
amendment  of,  1068. 
effect  of,  1069-72,  1083,  1121. 
when  conclusive,  1069,  1071-3. 
when  evidence  for  the  sheriff,  1070. 
responsibility  of  sheriff  on,  1095. 
of  fieri  facias,  1157-8. 
of  levy  on  real  estate,  1230-4. 
of  writ  for  sale  of  lands,  1280-1. 
to  ca.  sa.,  1416. 

to  scire  facias  on  mortgage,  1958. 
to  scire  facias  on  mechanic's  claim,  2010. 

RETURN-DAYS. 

of  the  supreme  court,  7-10. 
in  Philadelphia,  246. 
for  final  process,  1049. 

REVERSAL. 

of  judgment,  effect  of,  1078. 

REVIVAL  OF  JUDGMENT. 

nature  of  the  scire  facias,  2084. 
form  of  the  writ,  2084. 
effect  of  issuing  the  writ,  2085. 
parties  to  the  writ,  2086. 
service  and  return,  2087. 
defences,  2088. 
judgment  of  revival,  2088. 
by  agreement,  2089. 

REVOCATION. 

of  submission,  2212. 

by  death  of  parties,  2213. 

EIENS  IN  ARRERE. 
plea  of,  1755. 

RULE  OF  REFERENCE, 
entry  of,  2233-4. 
notice  of,  2235. 

RULES  OF  PRACTICE. 

power  to  establish,  14,  145. 
in  reference  to  pleading,  560 
rule  to  declare,  form  of,  381. 
rule  to  plead,  394-5. 

RULE  TO  SHOW  CAUSE.    See  Motion, 
vol.  ii. — 54 
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RUNNING  WITH  THE  LAJN1X 

action  on  covenants,  1526-7. 

SALARY. 

when  attachable,  1186. 

SATISFACTION. 

of  judgment,  entry  of,  814. 

what  amounts  to,  815. 

penalty  for  not  entering,  816. 

when  entered  by  the  prothonotary,  817. 

when  the  court  may  decree  entry  of,  817-8. 

when  stricken  off,  819. 

who  may  impeach,  819. 

effect  of  levy  as,  1120-3. 

of  attachment  of  the  debt,  1193. 

of  mortgage,  1981-3. 

SCIRE  FACIAS. 

nature  of  the  writ  of,  1915-6. 
various  writs  of,  1917. 
proceedings  in,  1918. 
form  of  writ,  1919. 
service  and  return,  1919. 
appearance  and  default,  1920-1. 
pleas  in,  1922-4. 

trial,  verdict  and  judgment.  1925. 
execution,  1926. 
error,  1927. 

costs  in,  907,  925,  1925. 
on  mortgage,  1928. 
on  mechanic's  claim,  2010. 
on  municipal  claim,  2016,  2021. 
on  recognisance  of  bail,  2028,  2036,  2039. 
against  pledges  in  replevin,  2043. 
on  recognisance  in  the  orphans'  court,  2050-4. 
on  sheriff's  recognisance,  2058. 
.  on  official  bond,  for  subsequent  breaches,  455,  2060. 

on  transcript  of  balance  due  by  executor,  &c,  2064. 

on  cautionary  judgment,  2068. 

quare  executionem  non,  1042-3,  2072. 

to  revive  a  judgment,  2080. 

on  change  of  parties,  2090. 

quare  restitutionem  non,  2107. 

to  certify  bill  of  exceptions,  2108. 

against  stockholders  of  insolvent  bank,  2110-1. 

to  repeal  a  patent,  2112. 

against  garnishee  in  attachment,  2285. 

ad  disprobandum  debitum,  2293. 

against  personal  representatives,  462. 
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SCIRE  FACIAS— (continued.) 

on  judgment  against  decedent,  789. 

against  widow  and  heirs,  to  charge  lands,  789,  2102. 

ad  computandum,  after  extent,  1239,  2109. 

on  bill  of  discovery,  1448. 

SEALED  VERDICT.    See  Verdict. 

SEARCH. 

how  made,  in  Philadelphia,  776  n. 
liability  for  erroneous,  2006  n. 

SEARCH  WARRANT. 

service  of,  when  a  trespass,  1573  n. 

SECURITY  FOR  COSTS, 
when  demandable,  928. 
who  must  give,  929. 
application  for,  930. 

SECURITY  TO  RESTORE. 

by  plaintiff  in  foreign  attachment,  2292. 

SEIZURE. 

under  a  fi.  fa.,  1117. 

effect  of,  1118. 

on  policy  of  insurance,  1119. 

necessary,  to  vest  property  in  the  sheriff,  1 576. 

SEQUESTRATION, 
nature  of,  967. 
of  life-estate,  1454. 
powers  of  sequestrator,  1455. 
sequestrators'  accounts,  1455. 
duties  of  the  sheriff,  1456. 
disturbance  of  possession,  1456. 

SERVICE. 

of  summons,  247. 

beyond  the  county,  249-50. 

upon  non-residents,  251. 

by  publication,  258. 

waiver  of  irregularities  in,  259. 

equivalent  for,  262. 

of  attachment,  364-5. 

of  subpcena,  647. 

of  process  in  action  for  ground-rent,  1531. 

of  replevin,  1736. 

of  scire  facias  on  mortgage,  1958. 

of  scire  facias  on  mechanic's  claim,  2010. 

SERVITUDE.    See  Easement. 
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SET-OFF.    See  Defalcation. 
equitable  right  of,  47. 
of  judgments,  47. 

averment  of,  in  affidavit  of  defence,  419. 
plea  of,  545. 
notice  of,  545. 

what  claims  may  be  set  off,  550. 
character  of  the  parties,  551. 
by  trustees  of  insolvents,  546. 
practice  as  to,  552. 
before  a  justice,  552. 
of  judgment  for  costs,  956. 
by  garnishee  in  attachment,  1203. 
in  replevin,  1748. 

SETTLEMENT. 

costs  on,  between  parties,  917. 

SEVERAL  DEFENDANTS. 

right  of,  to  recover  costs,  924-5,  1589. 
separate  damages  against,  1587. 

SEVERAL  ISSUES, 
costs  of,  917. 

SEVERANCE. 

of  joint  plaintiffs,  1672. 

SHAM  PLEAS. 

when  stricken  off,  556. 

SHERIFF, 

election  of,  159. 

bond  and  recognisance,  159,  1085,  2055. 

powers  and  duties  of,  160-1. 

of  Philadelphia,  162. 

duties  of,  on  arrest,  294. 

liability  of,  on  capias,  333-7. 

proceedings  against,  339. 

when  entitled  to  indemnity,  on  adverse  claim,  980. 

to  deliver  unexecuted  process  to  his  successor,  1080. 

powers  of  the  court  over  late,  1080,  1311. 

distringas  against,  1081. 

authority  of,  on  execution,  1082-3. 

liability  of,  1084-5,  1118. 

to  the  plaintiff,  1086. 

right  of,  to  indemnity,  1087-90. 

abandonment  of  levy,  1091. 

refusal  to  sell,  1092. 

refusal  to  deliver,  1093. 

non-return  of  writ,  1094. 
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SHERIFF— (continued.) 

liability  on  return,  1095. 

on  receipt  of  money,  1096. 

on  distribution,  1097,  1160-1,  1307. 

liability  to  defendant,  1098. 

to  third  persons,  1099-1100. 

defences,  1101. 

poundage,  1106. 

expenses  of  execution,  1107. 

illegal  fees,  1108. 

payment  of  execution  to,  1110-1. 

responsibility  for  proceeds,  1159. 

duties  in  regard  to  sale  of  lands,  1252-3. 

distribution  of  purchase-money,  1306. 

liability  for  escape  on  ca  sa.,  1414. 

payment  to,  on  ca.  sa.,  1418. 

has  no  property  in  goods,  before  actual  levy,  1576. 

SHERIFF'S  DEED. 

to  purchaser  of  real  estate,  1282. 

relation  of,  1282. 

recitals  in,  effect  of,  1283. 

as  evidence,  1284. 

recording  of,  1285. 

acknowledgment,  1286. 

place  of  acknowledgment,  1287. 

by  whom  made,  1288. 

time  of  acknowledgment,  1289. 

mode  of  acknowledgment,  1290. 

how  proved,  1291. 

effect  of  acknowledgment,  1292-3. 

opposing  acknowledgment,  1294. 

as  evidence  of  title,  1868. 

SHERIFF'S  INTERPLEADER.    See  Interpleader 

SHERIFF'S  SALE. 

of  chattels,  effect  of  collusion  in,  984-5. 

of  personalty,  1144. 

how  conducted,  1145. 

must  be  public,  1145. 

advertisement,  1145. 

adjournment  of,  1145. 

goods  must  be  sold  in  parcels,  ]  146. 

must  be  accessible  to  bidders,  1146. 

when  valid,  1146. 

who  may  purchase,  1147. 

delivery  to  purchaser,  1148. 

effect  of  leaving  the  goods  with  defendant,  1149. 

payment  of  purchase-money,  1150. 
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SHERIFF'S  SALE— (continued.) 
effect  of,  as  satisfaction,  1151. 
purchaser's  title,  1152-5. 
liability  of  purchaser,  1154. 
setting  aside,  1156. 

distribution  of  proceeds  of  personalty,  1160-1,  1163. 
payment  into  court,  1162. 
of  real  estate,  1245. 
time  of  sale,  1248. 
notice  of  sale,  1249. 
advertisement,  1250. 
requisites  of  notice,  1251. 
mode  of  sale,  1 252-3. 
lumping  sales,  1 254. 
subdivision  of  property,  1255. 
conditions  of  sale,  1256-7. 
effect  of  notice  at,  1258-9. 
who  may  purchase  at,  1260. 
to  make  title,  1261. 
setting  aside  of,  1265. 
who  may  apply,  1266. 
time  of  application,  1267. 
after  acknowledgment  of  deed,  1267. 
grounds  for  setting  aside,  1268. 
inadequacy  of  price,  1269-70. 
misdescription,  1271. 
mistake  and  surprise,  1272,  1277. 
misconduct,  1273. 
irregularity,  1274-5. 
defect  of  title,  1276. 
defaulting  purchasers,  1278-9. 
return  of  the  writ,  1280-1. 
payment  of  purchase-money,  1296. 
purchase  by  lien-creditor,  1299. 
discharge  of  incumbrance  by,  1313. 
right  to  the  proceeds,  1319. 
purchaser's  title,  1352. 
effect  of  irregularities,  1358-61. 
avoided  by  fraud,  1362,  1364. 
under  void  judgment,  1363. 
under  expired  judgment,  1365. 
void,  cannot  be  validated,  1364. 
what  passes  by,  1366. 
estate  of  purchaser  at,  1371. 
liabilities  of  purchaser,  1379. 
relation  of  purchaser's  title,  1385. 
under  levari  facias,  1439. 
for  taxes  and  municipal  assessments,  2026. 
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SHORT  CAUSES. 

list  of,  in  supreme  court,  862. 

time  of  hearing,  862. 

list  to  be  posted,  862. 

retransfer  of  cases,  862. 

limitation  of  time  of  speaking,  862. 

SHORT  PLEADING. 

practice  of,  in  Pennsylvania,  555. 

SLANDER. 

bail  in,  301. 

costs  in,  914. 

limitation  of  actions  for,  1619. 

SOLDIERS. 

privileges  of,  234. 

SPECIAL  BAIL.    See  Bail. 
nature  of,  2029. 

for  thirty  days'  stay  of  execution,  1037. 
scire  facias  on  recognisance  of,  2030. 
pleadings,  2031-2. 
judgment,  2033. 

SPECIAL  CAPIAS. 

in  what  cases  allowed,  296-7. 

SPECIAL  COURTS, 
holding  of,  150. 
proceedings  for  holding,  151. 
list  of  causes,  151. 
by  what  judges  to  be  held,  152. 
powers  of  the  judge,  152. 

SPECIAL  JURY.    See  Juey. 

SPECIAL  MATTER.    See  Notice  of  Special  Matter. 
notice  of,  44-6,  539. 
in  dower,  1795. 

SPECIAL  PARTNERS, 
liability  of,  2149. 

SPECIAL  PLEAS. 
nature  of,  529. 
when  allowed,  530-1. 

SPECIALTY. 

when  foundation  of  an  assumpsit,  1495-6,  1524. 

action  of  debt  on,  1513. 

covenant  on,  1523. 

suits  by  assignees  of,  1664. 

how  assigned  at  law,  1664. 
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SPECIAL  VERDICT.    . 
nature  of,  723. 
form  of,  723. 
effect  of,  723-4. 
settling  of,  724. 

SPECIFIC  CHATTELS, 
delivery  of,  87,  101. 

SPECIFIC  PERFORMANCE 

chancery  jurisdiction,  87,  89. 
when  granted,  100,  104. 
when  refused,  102,  108-9. 
bill  for,  103,  109. 
what  title  must  be  shown,  105-6. 

STATEMENT. 

in  lieu  of  declaration,  386. 

sufficiency  of,  387-9. 

effect  of  variance,  390. 

in  what  actions,  a  statement  may  be  filed,  391. 

counter-statement,  392. 

admission  in,  392. 

defects  in,  cured  by  verdict,  392. 

costs,  916^ 

what,  may  be  handed  to  the  jury,  712. 

STATE  RECORDS. 

effect  of,  under  the  constitution,  1507-11. 

STAY  OF  EXECUTION. 

in  amicable  action,  377,  1035. 

on  special  verdict,  &c,  843,  1041. 

by  agreement  of  parties,  1033-4. 

by  statute,  1035. 

in  suits  before  justices,  1035. 

freeholders,  1036; 

special  bail,  1037. 

bail  for  stay,  1038,  2041. 

when  allowed,  1039. 

how  computed,  1039. 

nature  of  recognisance,  1040. 

scire  facias,  2042. 

5TAY  OF  PROCEEDINGS. 

when  granted,  30. 

by  commission,  621. 

until  payment  of  costs  of  prior  suit,  931-2. 

upon  execution,  1056. 

for  what  cause,  1057,  1059-60. 

mode  of  proceeding,  1059. 
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STAY  OF  PROCEEDINGS—  (continued.) 

who  may  apply,  1058. 

until  the  sheriff  is  indemnified,  1088. 
STOCK  EXCHANGE. 

right  to  seat  in  board  of,  not  attachable,  1184. 

STOCKS. 

execution  against,  976, 1210. 
by  fieri  facias,  1 210. 
by  attachment,  1211-2. 
attachment  of,  1213. 

STRIKING  OFF  JUDGMENT. 

for  what  cause  allowed,  809. 

STRIKING  OFF  MECHANIC'S  CLAIM, 
motion  for,  2007. 

STRIKING  OFF  PLEAS, 
when  allowable,  556. 

STRUCK  JURY.    See  Jury. 

STUDENTS  AT  LAW. 
registry  of,  203. 
preliminary  examination,  203. 
course  of  study,  204. 

STUDY. 

course  of,  for  students  at  law,  204. 

SUB-CONTRACTOR. 

mechanic's  lien  in  favor  of,  1995. 

SUBDIVISION. 

of  property  levied  on,  1255. 

SUBMISSION. 

to  arbitration,  at  common  law,  2209. 
prospective,  2210-11. 
revocation  of,  2213-4. 
statutory,  out  of  court,  2219-20. 
must  be  made  a  rule  of  court,  2220. 
of  pending  action,  2221-2. 

SUBPG3NA. 

nature  of,  645. 

any  number  of  names  may  be  inserted  in,  645. 

runs  into  another  county,  645. 

at  what  time  to  be  taken  out,  646. 

service  of,  647. 

duces  tecum,  648. 

when  requisite  for  witness  whose  deposition  has  been  taken,  614-5. 

in  divorce,  2337. 

service  of,  2338. 
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SUBROGATION. 

equitable  right  of,  62.  _ 

how  enforced,  between  several  parties,  to. 
bail  in  error  entitled  to,  842. 
surety  for  stay  of  execution,  1040. 
against  surety  for  stay,  1040. 

SUBSCRIPTION. 

unpaid,  when  attachable,  1184. 

SUGGESTION. 

of  diminution  of  record,  850. 
for  testatum  fi.  fa.,  1429. 

SUITORS. 

privileges  of,  236-7. 

SUMMARY  PROCEEDINGS. 

by  purchaser  at  sheriff's  sale,  1386. 

notice,  1387. 

petition,  1388. 

warrant,  1389. 

inquisition,  1390. 

defences,  1391. 

damages  and  costs,  1392. 

record,  1393. 

certiorari,  1394. 

disclaimer  of  terre-tenant,  1395. 

proceedings,  when  he  names  his  grantor,  1396. 

recognisance,  1397. 

SUMMONS. 

in  personal  action,  244. 

form  of,  244. 

how  sued  out,  245. 

service  of,  247-8. 

return  to,  260. 

in  action  for  ground-rent,  1531. 

in  dower,  1787. 

SUNDAY. 

service  of  process  on,  void,  292. 
verdict  may  be  received  on,  717. 

SUPERSEDEAS. 

of  certiorari,  26-7,  844. 

of  writ  of  error,  189,  200,  843-5. 

of  inquisition  of  lunacy,  2363. 

SUPPLEMENTAL  AFFIDAVIT  OF  DEFENCE. 

when  allowed,  423. 
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SUPREME  COURT. 

organization  of,  4. 

districts  of,  5-6. 

terms  of,  7. 

return-days,  7-10. 

jurisdiction  of,  11-13. 

to  establish  rules  of  practice,  14. 

not  to  issue  certiorari  to  justices,  25. 

of  the  United  States,  organization  of,  185. 

original  jurisdiction,  186. 

appellate  jurisdiction,  187. 

SURETIES. 

responsibility  of  sheriff's,  1057. 

SURPLUS. 

disposition  of,  on  sheriff's  sale  of  personalty,  1173. 
when  attachable,  1184. 

SURPLUSAGE.     • 

in  declaration,  effect  of,  385. 

SURPRISE. 

when  ground  for  new  trial,  764-5. 
for  setting  aside  sheriff's  sale,  1272. 

SURRENDER. 

of  principal,  by  special  bail,  319. 

TALESMEN. 

summoning  of,  682. 

drawing  of,  in  Philadelphia,  682  n. 

TAX. 

on  process,  230. 

TAXATION  OF  COSTS. 

by  prothonotary,  946-7. 

right  of  appeal,  946-7. 

bill  of  costs,  946. 

notice  of,  947. 

time  of,  947. 

appeal  from,  947. 

when  requisite,  947. 

what  expenses  taxable,  948,  953. 

practice  on,  948. 

costs  of  witnesses,  949,  951. 

of  witnesses  attending  in  several  cases,  950. 

mileage  of  witnesses,  952. 

TAXES. 

costs  in  suits  for,  909. 

preferred  lien  of  registered,  1330. 
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TAXES— (continued.) 

when  discharged  by  sheriff's  sale,  1330. 
sheriff's  sale  for,  2026. 
redemption,  2027. 

TAX-SALE. 

ejectment  against  purchaser  at,  267. 

TELEGRAM. 

when  privileged,  685. 

TENDER. 

payment  into  court,  on  plea  of,  499-500. 

what  is  a  legal,  501. 

effect  of,  on  the  costs,  500,  509,  933. 

of  judgment,  before  justice,  effect  of,  936. 

what  is  a  sufficient  tender  of  judgment,  936. 

of  amends,  by  justice,  2178. 

TERMS. 

of  the  supreme  court,  7. 

of  the  district  court  of  the  United  States,  166. 

of  the  circuit  court,  171. 

of  the  supreme  court  of  the  United  States,  186. 

of  the  common  pleas  of  Philadelphia,  246. 

TERRE-TENANTS. 

in  scire  facias  on  mortgage,  1957. 
when  concluded  by  the  judgment,  1976. 

TESTATUM  EXECUTION, 
nature  of,  967. 

acknowledgment  of  deed  under,  1287. 
testatum  ca.  sa.,  1417. 
testatum  fi.  fa.,  1428. 
suggestion  for,  1429. 
execution  of,  1430. 
lien  of,  1431. 

TIMBER. 

damages  for  cutting,  1578. 

TIPSTAVES. 

appointment  of,  157. 
compensation,  157. 

TITLE  OUT  OP  THE  COMMONWEALTH. 

necessity  of  showing,  in  ejectment,  1866. 

TORT. 

waiver  of,  32, 1494. 

bail,  in  actions  for,  301. 

attachment,  371. 

parties  to  actions  of,  1673-5. 
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TORT — (continued.) 

plaintiffs  in,  1676. 
joint  tort-feasors,  1677. 
attachment  for,  2257. 

TOUT  TEMPS  PRIST. 

plea  of,  in  dower,  1797. 

TOWNSHIPS. 

actions  against,  256. 

TRANSCRIPT. 

lien  of  judgment,  on  justice's,  784,  1325. 

execution  on,  960. 

of  balance  due  by  executor,  &c,  2064. 

when  to  be  filed,  2065. 

jurisdiction,  2066. 

scire  facias,  2067. 

TRANSFER. 

of  judgment  to  another  county,  810. 

effect  of,  810,  812. 

what  must  be.  certified,  811. 

of  award,  tc  create  a  lien,  813. 

execution  on  transferred  judgment,  1055,  1432. 

TRAVERSE. 

of  inquisition  of  lunacy,  2361. 

TREBLE  COSTS. 

on  quashing  replevin,  923. 

when  recoverable,  944. 

in  actions  against  military  officers,  945. 

how  computed,  945. 

TREBLE  DAMAGES. 

when  recoverable,  728. 
how  estimated,  728. 

TRESPASS. 

bail  in,  300. 

quare  clausum  fregit,  certificate  to  give  costs  in,  910,  912. 

costs  in  malicious  trespasses,  913. 

costs  in,  where  justices  have  concurrent  jurisdiction,  920. 

when  the  action  lies,  1572-3. 

de  bonis  asportatis,  1574. 

quare  clausum  fregit,  1575-9. 

by  whom  maintainable,  1576,  1578. 

property  or  possession  to  sustain,  1577,  1579. 

declaration,  1580. 

pleas,  1581. 

disclaimer,  1582. 
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TRESPASS— (continued.) 
nolle  prosequi,  1584. 
judgment  and  damages,  1585-6. 
abatement  by  death,  1588. 
costs,  1589. 
limitation,  1619. 

TRESPASS  ON  THE  CASE.    See  Case. 

TRIAL. 

opening  of  counsel,  683. 

examination  of  witnesses,  684. 

cross-examination,  686. 

withdrawing  a  juror,  689. 

summing  up,  690. 

charge  of  the  court,  691-3. 

by  the  court,  729-31. 

in  account-render,  1695-6. 

in  replevin,  1757. 

in  ejectment,  1858-9. 

of  scire  facias  on  mortgage,  1975. 

on  mechanic's  claim,  2014. 

TRIAL-LIST. 

how  made  up,  659. 
ordering  of  cases  on,  659. 
trial  of  cases  on,  659. 
arrangement  of  cases  on,  660. 
cases  omitted  from,  660. 
priority  on,  660. 

TROVER. 

bail  in,  300. 

affidavit  to  hold  to  bail,  288. 

when  the  action  lies,  1559-60,  1562. 

what  must  be  shown,  1561. 

property  necessar}r  to  sustain,  1561,  1563. 

conversion,  1564. 

who  may  maintain,  1565-6. 

pleas,  1567. 

evidence,  1567. 

judgment  and  damages,  1568-70. 

costs,  1571. 

effect  of  recovery,  1571. 

TRUSTS. 

chancery  jurisdiction,  75,  89. 

creation  of,  for  improvident  relative,  1006. 

when  within  the  statute  of  limitations,  1624, 1652-3. 

implied  and  constructive,  when  barred,  1652-3. 
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TRUSTEES. 

process  against,  250. 

right  to  appeal  from  award,  without  payment  of  costs,  940,  2130. 

liability  for  costs,  943,  2130. 

account-render  against,  1687. 

ejectment  against,  1841. 

actions  by,  2130. 

in  domestic  attachment,  2311-6. 

TURNPIKES. 

protection  of  franchise  of,  by  injunction,  113. 

UMPIRE. 

appointment  of,  2214. 
powers  and  duties  of,  2214. 

VENDEE. 

sheriff's  sale  of  interest  of,  1372. 

VENDITIONI  EXPONAS.    See  Sheriff's  Sale. 
nature  of,  967. 

for  sale  of  personal  property,  1176. 
office  of,  1176. 

after  sheriff's  interpleader,  1176. 
to  late  sheriff,  1177. 
responsibility  of  sheriff  on,  1177. 
after  extent,  1244. 
for  sale  of  lands,  1245. 
form  of  the  writ,  1246. 
to  whom  directed,  1247. 
for  sale  of  life-estate,  1453. 

VENIRE. 

tarn  ad  triandum  quam  inquirendum,  454. 

for  jurors  in  civil  cases,  635. 

number  of  juror*  to  be  summoned,  635. 

time  of  issuing,  635. 

special,  635. 

unnecessaiy,  for  struck  jury,  636. 

on  quashing  the  array,  676. 

VENIRE  DE  NOVO. 

when  awarded,  in  error,  872- 
when  refused,  873. 

VENUE. 

change  of,  when  matter  of  right,  478. 

when  discretionary,  479. 

application  for  change  of,  480. 

effect  of,  481. 

costs,  481. 

in  covenant,  transitory,  1529. 
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VERDICT.    See  Damages. 

conditional,  to  enforce  in  equity,  53-6. 

what  defects  cured  by,  392,  2191. 

certificate  of  balance  due  defendant.  546. 

making  up  of  the,   710. 

how  given  by  the  jury,  716. 

sealed,  effect  of,  716. 

when  jury  sent  back,  to  reconsider,  717. 

amendment  of,  in  form,  717. 

when  and  how  received,  718. 

effect  of  general,  719. 

on  several  issues,  719. 

certainty  requisite  in,  720. 

entry  of  judgment  on,  721. 

interest  on,  722,  1052. 

lien  of,  722. 

payment  of  jury  fee,  722. 

special,  form  of,  723. 

effect  of  special,  723. 

drawing  of  special,  724. 

in  attachment-execution,  1?-Q7> 

in  account-render,  1699. 

in  replevin,  1759. 

in  dower,  1805-6. 

in  ejectment,  1873-4. 

effect  of  two,  in  ejectment,  1876-9. 

one,  when  conclusive,  1880. 

in  action  for  mesne  profits,  1914, 

VERIFICATION. 

of  dilatory  plea,  394. 

VESSELS. 

lien  of  mechanics  and  material-men,  21^.8., 

proceedings  in  rem,  2113-5. 

who  entitled  to  lien,  2116. 

for  what  a  lien  may  be  obtained,  2117. 

libel,  2118. 

attachment  and  bond,  2119. 

advertisement  of  the  writ,  2120. 

dissolution  of  attachment,  2121. 

proceedings  on  attachment,  2122. 

pleadings,  2123. 

judgment,  2124. 

execution,  2125. 

VIEW. 

motion  for,  629-40. 
how  conducted,  639-40. 
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VIEW — {continued.) 
cost  of,  640. 
in  dower,  1790. 

VOID  AND  VOIDABLE  PROCESS, 
distinction  between,  1074-5. 
effect  of,  1076. 

VOLUNTARY  NONSUIT.    See  Nonsuit. 

WAGER  OF  LAW. 

abolished,  in  action  of  debt,  1513. 

WAGES. 

priority  of  suits  for,  660. 

preference  of,  out  of  sheriff's  sale  of  personalty,  1164. 

who  entitled  to  preference,  1165. 

notice  of  claim,  1165. 

not  attachable,  1186. 

WAIVER. 

of  tort,  32,  1494. 

of  irregularities  in  service  of  process,  259. 

of  exemption  law,  1025. 

effect  of  waiver,  1026. 

of  condemnation  on  fi.  fa.,  1224-6. 

WARRANT  OF  ARREST.    See  Arrest. 
form  of,  347. 

WARRANT  OF  ATTORNEY, 
filing  of,  222. 
rule  to  file,  223. 
form  of,  223. 
nature  of,  434. 
requisites  of,  435. 

entry  of  judgment  by  prothonotary,  436-8. 
on  joint  warrant,  439. 
when  affidavit  requisite,  440. 
motion  for  judgment,  440. 
effect  of  entry  of  judgment,  441. 
restriction  in,  442. 
practice  on  entering  judgment,  441. 
opening  of  judgment,  443. 
appeal  from  decision  on  motion  to  open,  443. 
assignment  of  breaches  not  requisite,  459. 
judgment,  with  collateral  condition,  460. 

WASTE. 

injunction  to  restrain,  112. 
writ  of,  when  maintainable,  1776. 
estrepement  against  defendant  in  ejectment,  1856-7. 
costs  in,  907. 
vol  ii. — 55 
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WHARFAGE. 

apportionment  of,  90. 

WIDOW. 

when  entitled  to  dower,  1780-1 . 
statutory  dower,  1782. 
alien,  not  entitled  to  dower,  1783. 
election  between  dower  and  bequest,  1785. 

WIDOWS'  EXEMPTION, 
right  of,  1027,  1029. 
who  entitled  to  claim,  1028. 
claims,  1030. 
appraisement,  1031. 
confirmation,  1032. 

WILL. 

as  evidence  of  title,  1869. 

WITHDRAWAL.      '  ' 

of  appearance  and  plea,  397. 
of  plea,  556-7. 

WITNESS.     See  Subpoena. 

bill  of  discovery  will  not  lie  against,  122. 

exceptions,  122. 

privileges  of,  236. 

competency  of,  643. 

interest  not  to  disqualify,  643. 

exceptions,  643. 

parties  as  witnesses,  644. 

subpoena  for,  645-8. 

disobedience  to  subpoena  by,  649. 

attachment  against,  649-50. 

action  against,  649. 

examination  of,  684,  688. 

when  privileged  from  answering,  685. 

taxation  of  costs  of,  949. 

in  several  cases,  950. 

who  entitled  to  fees  as,  951. 

mileage  of,  952. 

WOMEN. 

exemption  of  women  from  arrest,  241 

WORKMEN. 

when  entitled  to  mechanic's  lien,  1966. 

WRIT  OP  ERROR.    See  Error. 

from  supreme  court  of  the  United  States,  1&& 

return  of,  190. 

to  a  state  court,  200. 

second  writ  of,  831. 
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WRIT  OF  ERROR— (continued.) 
how  issued,  835. 
precipe  for,  835. 
teste  and  return,  836. 
special  allocatur,  837. 
affidavit  for,  838. 
when  a  supersedeas,  843-5. 
pendency  of,  no  bar  to  action  on  judgment,  845. 
return  of  writ,  846. 
amendment  of,  847. 
motion  to  quash,  848. 
abatement,  849. 

WRIT  OF  INQUIRY. 

nature  and  form  of,  444. 

when  requisite,  445,  448 

notice  of,  446. 

execution  at  bar,  447. 

proceedings  before  the  inquest.  44fl 

evidence,  450- 

inquisition,  451. 

when  amendable,  452. 

motion  to  set  aside,  452. 

in  action  of  debt,  1522. 

in  dower,  1802-3. 


THE  END. 


